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taka Debt Relief Act case — Permissibility 


(Dec) 253 B 
Karnataka High Court Roles, Chap. XIX, 


R. 3 — See Constitution of India, Art, 134-A 


Gul) 97 A (FB) i 


Hindu Marriage Act (25 of 1935), Ss. 13, 24 


and 28 — Divorce petition — ‘Application 
under S. 24 — Order directing payment to 
applicant to meet expenses and support her- 
self during’ pendency of main ‘petition — 





-Only revision and not appeal is maintainable 


; ; (Aug) 115 A 
eS 17 — Applicability ' (Mar) 40 C 
mae 24 — See also Ibid, S; 13! 

ng): 5A 
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Hindu Marriage Act (contd.) 
——Ss, 24 and 26 — Application under Sec- 
tion 24 with an averment of existence of 
minor child — Court can make order award- 
ing maintenance pendente lite in respect of 
minor child as well as applicant 

(Aug) 115 B 
——S. 26 — See Ibid, S. 24 (Aug) 115 B 
—S. 28 — See Ibid, S. 13 (Aug) 115 A 


HOUSES AND RENTS 
—Karnataka Rent Control Act (22 of 1961), 
S. 3 (h) — See Ibid, S. 5 (Oct) 190 A 
——S. 5 — See also Constitution of India, 
Art. 226 ` (Oct) 190 B 
——Ss. 5 and 3“(h) — Word “landlord” in 
S. 5 does not include usufructuary mortgagee 
of premises though definition of landlord 
in S. 3 (h) includes such mortgagee — Usu- 
` fructuary mortgagee cannot claim priority 
in allotment of premises (Oct) 190 A 


——S. 5 (2) — Area newly added to speci- 
fied village, municipal area or notified area 
— Notification under S. 5.(2) necessary for 
applicability of Parts IV and V to such 
newly added area (Jul) 103 (FB) 


—S. 8 3) — Allotment of portion of a 
building — Lawful objections of the other 
occupants to be considered - (Oct) 162 


——S. 21 (1) — Eviction of tenant — Prior 
notice under S. 106, T. P. Act — Not neces- 
sary to initiate proceedings under S. 21 
(Feb) 20 (FB) 
—Karnataka Rent Control Rules (1961), 
R. 4-B — See Constitution of India, Arti- 
cle 226 (Oct) 190 B 


Interpretation of Statutes — Mandatory and 
directory provisions —- Determination of — 
Test (Jan) 1 B 


Karnataka Acquisition of Land for Grant 
of House Sites Act (18 of 1973), S. 3 — 
Acquisition proceedings — Land owners not 
heard — Acquisition proceedings are invalid. 
W. P. Nos. 5404 and 5405 of 1975, D/- 11-1- 
1980 (Kant), Reversed (Jan) 10 
Karnataka Cinemas (Regulations) Rules 
(1971), R. 98 (2) — Relief was granted pend- 
ing disposal of writ appeals questioning the 
validity of the Rule (Nov) 214 
Karnataka Co-operative Societies Act (11 of 


1959) 
See under Co-operative. Societies. 


Karnataka Debt Relief Act (25 of 1976) 
See under Debt Laws. ` 
Karnataka Debt Relief (Amendmenf) Act 


(63 of 1976) 
See under Debt Laws, 


Karnataka Forest Act (5 of 1964), Ss. 26 and 
98-A — Karnataka Forest Rules (1969), R. 85 
— Agreement between Government and forest 
contractors — Held disposal of forest pro- 
duce under agreement was not in the nature 
of grant of licence or privileges contemplated 
under S. 26, but was in the nature of sale by 
tender-cum-auction under R. 85 (i) — Hence 
tax was leviable under S. 98-A 


(Nov) 216 B 
——S. 98-A — See also Ibid, S. 26 

(Nov) 216 B 
——S. 98-A — Validity (Nov) 216 C 


—S. 98-A — Tax levied under S. 98-A on 
sale of forest produce after levy of tax under 
Sales Tax Act on same transaction, on same 
persons and under some entry specified in 
Constitution of India — Held double taxation 
under S. 98-A did not invalidate rule 
. (Nov) 216 D 
—S, 98-A — Levy under R. 98-A — Is a 
compulsory exaction of money for public 
purposes and answers the description of tax 
i (Nov) 216 E 
—S._98-A — Levy under S. 98-A — Is not 
in the nature of excise duty which is leviable 
only on manufacture or production of goods 
(Nov) 216 F 
—-S. 98-A — Validity — Section fulfils 
essential requirements of tax law, and is, 
therefore, not invalid (Nov) 216 G 


——S. 98-A — Constitutionality — Levy of 
tax only on sale of forest produce by State 
Government and not on sale of forest pro- 
duce by private individuals — Is not viola- 
tive of Art. 14 of the Constitution 

(Nov) 216 H 


——S. 98-A —- Section is not retrospective. — 
Tax is payable only on purchases effected 
after section came into force on 24-12-1975 
— No tax is payable on instalments out- 
standing on or after 24-12-1975 in respect of 
contracts entered into prior to 24-12-1975 

í : (Nov) 216 I 


Karnataka Forest Rules (1969), R. 85 — See 
Karnataka Forest Act (5 of 1964), S. 26 
(Nov) 216 B 
——R. 89 — Notification to be issued under 
R. 89. is for purpose of effecting sales of 
forest produce by one of the methods speci- 
fied in R. 85 and not to dispose of forest pro- 
duce by way of lease (Nov) 216 A 


Karnataka High Court Rules — 
See under High Court Rules and Orders. 


Karnataka Land Acquisition (Amendment and 
Validation) Act (10 of 1968), S. 3 (3) — See 
Municipalities — City of Bangalore Improve- 
ment Act (1945), S. 19 (Feb) 26 B 








| 
l 
| 
i 


Karnataka Land ‘Acquisition Rules (1965), 
R. 3 — See Land Acquisition Act (1894), 
S. 4 (Jul) 111 A 


Karnataka Land Reforms Act (10 of 1962) 
See under Tenancy Laws. 

Karnataka Land Reforms Amanet 
(1 of 1974) 
See under Tenancy Laws, 

Karnataka Medical Colleges (Selection for 
Admission) Rules (1980) 
-See under Education. ' 

Kamataka Motor , Vehicles’ ‘Taxafion Act 

(35 of 1957), S. 3 —— Tax not payable when. 


Act 


vehicle was in police custody, — Non-intima- - 


tion of notwithstanding . . Dec) 244 B 
-——S._15 — See Ibid, S. 15-A {Nov) 211 
——Ss. 15-A and 15 — Revision under Sec- 
tion 15-A and appeal under S. 15 are indepen- 
dent remedies — Dismissal of revision for 
non-availing of appeal provision was quash- 
ed (Nov) 211 
Karnataka Municipalities Act (22 of 1964) 
-See under Municipalities. 
Karnataka Municipalities (President and 
Vice-President) Election Rules (1965) 
See ‘under Municipalities. 


Karnataka Public Moneys (Recovery of Dues) 
Act (16 of 1980), s 3 — Act is covered by 


- Entry 43 in List m! of Sch. VII of the Con-- 


stitution and is intra vires the State Legisla- 
ture — Shall prevail over the provisione in 
State Financial Corporations Act, 1951.. ' 
Nov). 193 A 
——S. 3 — Act is not violative of Art. 14 of 
the Constitution on | ground of providing a 
special procedure for recovery of public 
moneys | (Nov) 193:'D 
—-S. 3 — Certification of loans — Loanees 
served with show cause noticés under S. 30 
of the State Financial Cotporations Act, 1951 
calling for repayment of loans — No objec- 
tion raised by loanées to, these notices — 
Held, 
purpose under the Central Act could not be 
treated as sufficient compliance with rule of 
audi alteram partem in these cases 
| (Nov) 193 E 
——S. 3 (1) — Certification of loan — Provi- 
sion cannot be struck down on ground that 
section does not provide for opportunity of 


hearing before een ik loan (Noy) 193 C 
Karnataka Rent Control Act (22 of 1961) l 


See under Houses and Rents, 
Karnataka Rent Control Rules 961) 
See under Houses and Rents. i 


Karnataka Stamp Act (34 of 1957) 
See under Stamp Duty. l 
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issue of such‘ notices for a different . 


o 


` Karnataka State Universities Act tas of 1976) 
See under Education. 


Karnataka Village Offices Abolition Act 
(14 of 1961), S..5 (3) — Alienee [from a re- 
grantee is entitled to regularisation under 
S. 5 (3) — Procedure to be followed by the 
Tahsildar stated {Noy) 215 
——S. 5 (3) — Regrantee selling land — 
Alienee entitled to regularisation though sale 
was without Prior permition from the State 
(Oct) 172 
—S. 7 — Section 7 ad! ‘provisions: of 
Karnataka Amendment Act (13 of 1978) do 
not violate Arts. 14, 19, 31 (1) of the Constitu- 
tion (Jun) 96 A 
——S. 7 — Notices issued by Tahsildar under 
— Procedure to be adopted by- Tahsildar 

(Jun) 96 B 
Karnataka | Wait and Measures, ‘Enforce- 
ment). Act (2 ‘of 1959), S. 8 — See ‘Karna 
Weights and Measures (Enforcement) ‘Rules - 
(1959), Sch. .V, Part II, R. 9 (Apr) 49 
——S. 42 — See Karnataka Weights. and 
Measures (Enforcement) Rules (1950), Sch. V, 
Part DI, R. 9 To a p (Apr) 49. 


Karnataka Weights and’ Measures| (Enforce-.. 
ment) Rules (1959), Sch.“V, Part I, R, 9 — 
Notification -Annexure B dated 21-4-1980.— 
Insertion . of proviso requiring compulsory. 
use of pouring. type cylindrical measures for. 


re 





‚measuring Kerosene in. retail trade only — 


Does not offend Art., 14. or Art, 19 Ke) (g) of 
Constitution ‘ (Apr) 49 


Land Acquisition Act: (1 of. ea S. 4 — 
Karnataka Land Acquisition Rules (1965), 
R..3 — Notification under S. 4 =l Publica- 
tion — Not according to law: — Effect, W. P. 
No, 5521 of 1975, D/- 18-11-1975 (Kant), Re- - 
versed . , Gul) 111 A 
——S. 23 — See also Municipalities — City 
of Bangalore Improvement Act (1945), S..19 
` | (eb) ‘26 B 
—-S. 23 — Award if respect of; adjacent i 
land ‘containing determination of ‘value -ón 
fairly proximate date — Relevant |— Such: 
award can be admitted in evidence | : 
' (Feb) 26 A 
— S. 45" (D) © — Notice — Personal ser- 
vice —' Compliance with O. 5,'Rr, 17, 19, 
C. P, C. — Mandatory. W. P. No.) 5521 of 
1975, Ð- 18-11-1975 (Kant), Reversed ` 
Gul 111 B 


Limitation Act 06 of 1963), S. 14 —. Suit 
filed in wrong Court — Exclusion. of period 


0" — Requisites — Due diligence and good faith: 
. in such filing not proved — ‘Effect | . 


(Oct) 163 C 


* 1g. 21 (1) Proviso — See Civil P; æ 


(1908), O. 1, R. 10 (an) 16 


£55 ` Ba 








Subject Index, A. I. R. 1981 Karnataka 9 


Limitation Act re 
——Art. 19 — See Civil P. C. (1908), O. 1, 
R. 10 l ; (Jan) 16 
——Art. 67 — Title of landlord to suit pro- 
perty disputed by tenant for first time when 
landlord sought entry of his name as owner 
in records of Village Panchayat — Limita- 
tion for computing period of adverse posses- 
sion of tenant commences from time of such 
dispute (May) 76.A 
——Art. 116 — Appeal — Period to be com- 
puted from date of certified’ copy of decree 
and not of judgment {Oct) 163. A 
Medical Council Act (102 of 1956), S. 33 — 
See Education — Karnataka Medical Colleges 
. (Selection for Admission) Rules (1980), R. 1 
(Apr) 58 C 
Mining Concession Rules (1960), R. 54 — 


~ Revision petition — Person whose application. 


for grant of mining lease has been rejected 
as premature cannot be impleaded 

(Feb) 30 B 
-~—R, 58 — Mining area not thrown open 
for grant of mining lease by notification — 
Application for grant of mining lease in re- 
spect of such area is premature (Feb) 30 A 


Motor Vehicles Act (4 of 1939), S. 33 — Sus- 
pension of registration for user without valid 
permit — Criminal Court acquitting owner of 
the offence — Finding binds the RTO — 
Order of suspension could not continue 

(Dec) 244 A 
——Ss. 33 (1) and 60 — Vehicle found plying 
beyond route authorised by permit — Sec- 
tion 60 attracted for cancellation or suspen- 
sion of permit (Apr) 62 
' ——§s, 57, 65 — Absence of provision in 
application for an additional driver is not a 
valid ground for refusing the permit 


(Oct) 173 A 

~—~S. 57 (1) & (2) — See Ibid, S. 63 (7) 
. (Oct) 179 
-—S. 60 — See. Ibid, S. 33 (1) {Apr} 62 
=S. 63 (3-A) (3-B) — Inter-State agree- 
ments (Oct) 173 B 
--—S. 63 (7) read with S. 57 (1) and (2) — 


Tourist vehicle permits — S. T. A. has power 
to call applications for granting such permits 
(Oct) 179 
—S. 64 (1) (f — Appeal against renewal 
— Persons named in S. 64 (1) (f), if can main- 
tain appeal. 
of 1979, D/- 22-1-1979 (Kant), Overruled 
(Sep) 140 (FB) 
——S. 65 — See Ibid, S. 57 (Oct) 173 A 
~—S. 68-F (1-A), (1-C) and (1-D) — Grant 
of temporary permits (Sep) 148 A 
——S. 68-F (1-A) and (1-C) — Maximum 
period of temporary permit issued under Sec- 
1981 Kant. Indexes/i1 (2) (4 pp.) 


Writ Appeal Nos. 139 and 140° 


Motor Vehicles Act. (conid.) 

tion 68-F (1-A). or (1-C) is conterminous with 
date of publication of approved scheme and 
1s not limited to 4 months as prescribed under 
S. 62. AIR 1975 Madh Pra 77, Dissented 
from (Sep) 148 B 
——Ss. 68-F (1-C) — Permit granted for pur- 


` pose quite different from the one asked for 


— Is illegal and unsustainable (Sep) 148 C 
——S. 95 (1) (b} — Liability of insurance 
company — Accident happened in - private 
land — Insurer, if liable (Aug) 118 D 
——Ss. 95 (2) and 110 (B) — Death of Hamal 
caused in an accident — Liability of In- 


surance Company —. Extent of (May) 68 
——S. 96 (2) (ii) — Defence open to in- 
surance company — Plea of absence of 


licence with driver on accident day —- Onus. 
1975 Acc CJ 471 (Madh Pra), Dissented from 

(Oct) 169 
——S. 110 (1) — Jurisdiction of Claims Tri- 
bunal — Not confined to accidents occurring 


in public place (Aug) 117 A` 
——S. 110-B — See also Ibid; S. 95 (2) 
(May) 68 


——S. 110-B — Collision between two pas- 
senger buses — Left hand of passenger cut 
off below shoulder — Negligence — Drivers 
of both vehicles responsible in causing ac- 
cident (Jan) 11 A 
——S. 110-B — Collision between two pas- 
senger buses — Claimants-passengers losing 
left hands below shoulder — Compensation 
— Determination (Jan) 11 B 
——S. 110-B — Award of compensation — 
Tribunal awarding capitalisation of annual 
dependency only at 5 years’ purchase value 


after considering imminent prospects of 
_ claimant’s remarriage — Held, not justified 
(May) 70 


——S. 110-B — Injury caused as a result of 
rash and negligent driving — Damages pay- 
able towards pain and suffering- 

(May) 74 A 


.——S. 110-B — Injury caused as a result of 


rash and negligent driving — Fact that clea- 
ner drove vehicle is only a circumstance ‘to 
prove negligence — Both owner and in- 
surer are liable to pay compensation 

(May) 74 B 
——S. 110-B — Negligence — Where driver. 
of truck unmindful of person sleeping in field 
took the -truck in field and ran over him, 
accident is result of rash and negligent driving 
of truck (Aug) 117 B 
——§. 110-B — Determination of compensa- 
tion ‘under — Mode (Sep) 129 
———S. 110-B — Vehicle purchased under 
hire-purchase agreement — Driver employed 
by hirer — Accident in course of employ- 
ment — Held not only driver but hirer and 


NN ee ee 
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Motor Vehicles Act (contd.) 
insurance company were also liable 
. ' i (Oct) 161 
——S. 110-C — Proceedings before claims 
Tribunal — Rigour of strict rules of Evi- 
dence Act not applicable (Aug) 117 C 

MUNICIPALITIES 

—City of Bangalore Improvement. Act (5 of 
1945), Ss. 19, 27 — Delay of more than three 
years between preliminary and final notifica- 
tions — Effect (Feb) 26 B 
S. 27 — See Ibid, S. 19 (Feb) 26 B 
—Kamataka Municipalities Act (22 of 1964), 
S. 2 (15) — See Houses'and Rents — Karna- 

taka Rent Control ‘Act (1961), S. 5 (2) 
i (Jul) 103 (FB) 
—S. 4 3) — See Houses and Rents — 
Karnataka Rent Control Act (1961), S. 5 (2) 








: (Jul) 103 (ŒB) 
Sch. II, Class TU,: Item 12; Class IX, 
Item 3 — Assessee dealer in fertilizers one 


of them being Sodium Nitrate —- Chemical 
` fertilizers in themselves not liable to octroi 
duty — Sodium Nitrate not liable to octroi 


under Sch. II, Class UII, Item 12 and 
Class IX, Item 3 (Dec) 251 
——-Sch. II, Class IX, Item 3 —- See Ibid, 
Sch. If, Class IU, Item 12 (Dec) 251 


—Kamataka Monicipalities (President and 
Vice President) Election Rules (1965), R. 17 
— See Constitution of India, Art, 226 

(Aug) 114 


Negotiable Instruments’ Act (26 of 1881), 


S. 81 — Discharge of debt — Claim for evi- - 


dence and proof (Dec) 245 
Precedents — Rulings cited at the bar — 
Duty of Court (May) 78 D 
——Sentiments or hopes expressed by Court 
in an order — It is not enforceable direction 

(Apr) 58 B 
———Single Judge of High Court is bound to 
follow earlier decision ‘of single Judge of 
High Court {Apr} 58 A 


Representation of the People Act (43 of 1951), . 


S. 33 — See Education — University of 
Mysore Statutes Relating to Elections 
to the Authorities of the University Sta- 
tute 13 (1) (Jan) 1 
Special Marriage Act (43 of 1954), S. 4 — 
Scope of (Mar) 40 B 
Specific Relief Act (47 of 1963), S. 19 — See 
Civil P. C. (1908), O. 1, R. 10 (Jun) 89 
S. 19 (b) — Vendor obtaining agreement 
for reconveyance after executing sale — He, 
afterwards, entering into agreement with 
vendee for release of his rights under agree- 
ment for reconveyance —- Vendee in posses- 
sion of property —- Subsequent purchaser of 
yendor’s right under agreement for reconvey- 








granted — Validity 


Specific Relief Act (contd.) 
ance residing near property in question — 
Effect — Purchaser is not entitled to protec- 
tion of S. 19 (b) in suit by vendee for specific 
performance of agreement for release 

(Jun) 93 
——S. 38 — Perpetual injunction — Threat 


- of invasion by defendant pleaded — No issue 


framed nor evidence discussed — Injunction 
(Nov) 208 B 
; STAMP DUTY 
—Karnataka Stamp Act (34 of 1957), S. 33 
— See Civil P. C. (1908), S. 100 
(Aug) 121 B 
Sch., Item 40 — Deed distributing assets 
of firm in specie as between partners upon 
dissolution of firm — Payment of cash -made 
to one partner in lieu of his share in partner- 
ship assets — Duty chargeable. AIR 1966 
Mys 323 (FB), held no longer good law in 
view of AIR 1968 SC 676 and AIR 1971 SC 
2270 and AIR 1973 SC 1357 and AIR 1980 
SC 176 (Feb) 17 (SB) 





TENANCY LAWS 
—Karnataka Land Reforms Act (10 of 1962), 
S. 48-A (1) — See Constitution of India, 
Art. 226 (Jan) 7 
~—Ss. 112, 115 — Orders of the Mamlatdar 
and Assistant Commissioner made under the 
Bombay Act remaining unchallenged — Land 
Tribunal held had nothing further to enquire 
into (Dec) 255 C 
——S. 115 — See also Ibid, S. 112 
(Dec) 255 C 
——S. 115 — Land Tribunal’s order on hear- 
ing the parties on all matters raised by them 
and stating reasons therefor did not suffer 
from any procedural irregularity 
(Dec) 255 B 
—Karnataka Land Reforms (Amendment) 
Act (1 of 1974), S. 91 (1) — See Constitution 
of India, Art. 226 (Dec) 255 A 


Torts — Doctrine of res ipsa loquitur — 
See Motor Vehicles Act (1939), S. 110-B 
(Jan) 11 A 
Transfer of Property Act (4 of 1882), S. 3, 
Expla. H — See Specific Relief Act (1963), 
S. 19 (b) (Jun) 93 
——S. 39 — Right of wife to’ receive main- 
tenance out-of property of husband — Pro- 
perty sold by husband to avoid claim of wife 
— Property can be charged for ensuring pay- 
ment of maintenance (Feb) 24 
——S. 106 — See Ibid, S. 111 (May) 76 C 
——S. 106 — See Houses and Rents — 
Karnataka Rent Control Act (1961), S. 21 (4) 
(Feb) 20: (FB) 
—Ss. 111, 106 — Tenant disputing title of 
landlord by setting up plea of adverse posses- 
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Transfer of Property Act (contd.) 

sion — Plea not proved — There is forfeiture 
of lease under S. 111 despite defect in notice 
to quit — Landlord becomes entitled to pos- 
session of properties (May) 76 C 


——S. 116 — Effect of holding over 
(May) 76 B 


University of Mysore Statutes Relating to 
Elections to the Authorities of the Univer- 
sity. 

See under Education. 


Urban Land (Ceiling and Regulation) Act 
{33 of 1976), S. 27 (4) — Application for per- 
mission to sell premises — Permission re- 
fused — Order communicated after stipulat- 
ed period (May) 69 


Wakf Act (29 of 1954), S. 15 — See Ibid, 
S. 63 (Sep) 154 
——S. 15 (2) (g) and S. 63 — Mutawalli — 
Appointment of —- Wakf Board and not the 
State Government is competent (Mar) 37 
S. 43 — Removal of mutawalli — Sus- 
pension of mutawalli pending enquiry into 
complaints — Order illegal (Nov) 206 
S. 63 — See also Ibid, S. 15 (2) (g) 








(Mar) 37 
—Ss, 63 and [5 — Power of State Govern- 
ment to issue directions — Does not include 


power to interfere with day to day function- 
ing of wakf (Sep) 154 
Words and Phrases — “Immediately” — See 
Constitution of India, Art. 134-A 

(Jul) 97 B (FB) 
Workimen’s Compensation Act (8 of 1923), 
— Sch. IV See Motor Vehicles - Act 
(1939), S. 95 (2) (May) 68 


LIST OF KARNATAKA CASES OVERRULED, REVERSED AND DISSENTED 
FROM ETC. IN A. I. R. 1981 


Diss.: Dissented from; Over. 


AIR 1966 Mys 323 (FB) — Held no longer 
good law in view of AIR 1968 SC 676 
and AIR 1971 SC 2270, AIR 1973 SC 
3357 and AIR 1980 SC 176. AIR 1981 
Kant 17 (SB) (Feb). 

AIR 1971 Mys 12 — Not F. in view of AIR 
1959 SC 626. AIR 1981 Raj 139 A (Jun). 

ATR 1973 Mys 50 — Diss. AIR 1981 All 
83 B (Mar). 

ILR (1975) Kant 566 — Revers. AIR 1981 
SC 809 D (Apr). 

{LR (1975) Kant 1266 — Revers. AIR 1981 
SC 809 A, B, C (Apr), 

1975 Tax LR 1908 (Kant) — Revers. AIR 
1981 SC 1206 (Jul). 


È 


: Overruled in; Revers. : Reversed in. 


AIR 1976 Kant 146 (Pt. C) — Over, AIR 
1981 SC 2059 (Dec). 

AIR 1977 Kant 165 (Pt. B) — Diss, AIR 
1981 Ker 116 (Jun). 


1979 Cri LJ 977 (Kant) — Revers. AIR 1981 
SC 1468 A (Aug). 

(1979) 2 Kant LJ 479 — Revers. AIR 1981 
SC 1177 (Jun). 


AIR 1979 Kant 12 — Not F. in view of AIR 
1959 SC 626. AIR 1981 Raj 139 A (Jun). 
ILR (1980) 1 Kant 165 — Revers. ADR 1981 
SC 471 A, B (Feb). 
1980 Kant 39 — Revers. AIR 1981 
Kant 202 (Nov). 


AIR 


COMPARATIVE TABLE 
AIR 1981 Karnataka 
AIR Karnataka = Other Journals 


AIR Other Journals AIR Other Journals 
1 (1980) 2 Kant léconTLR (1880) 2 
L J 185 Kant 1501 
7 see 17SB (1981) 1 Kant 
8 (1980) 8 Kant LJ 
378 ILB ee) ‘ 
- ILB (1881) 1 ant 202 
Kant 225 | 30FBILR co 1 
10 eee Kant 147 
11 1981 A OJJ 273 (1981) 1 Ren 
H eee OR 419 
a6 = (1080) 8 Kant (1981) 1 Kant 
L J 308 


LJ 668 


AIR Other Journals Other Journals - 
20FBcon(1881) 2 Ben 29 (1880) 2 Kant 
OJ 428 L J 307 
22 (1980) 2 Kant 30 (1880) 2 Kant 
LJ 405 L J 213 
24i (1980) 2 Kant 33 (1981) 1 Kant 
-L J 636 LJ 30 
1981 Hindu L B 40 TGR (1881) 1 
ILB (1881) 1 Kant it 
Kani 96 85 (1980) 1 Kant 
28 (19880) 2 Kani LJá.s 
L J-441 ILR (1980) 2. 
1981 land LR 7 ` Kant 782 


v4 


76 


78 


| 
Other Journals — 
(1981) 1 Kant ` 


L 
ILR oi 1 
Kant 171 


AIR Karnataka = Other Journals (concluded) 


1 


ILR (1881) Kant 78 | 89 


(1881) i Kant i 
LJ 417 


(1981) 1 Kant | 
LIZ 

ILR (1881) 2 | 
Kant 199 

eee t 
(1881) 1 Kant , 
L J33 

1981 T A O 807 

(1981) 1 Kani i 
LORI 
(1981) 1 Kant | 
L J 199 

(1981) 1 Ren | 
10 B 432 
(1981) 1 Kant | 


LJ 83 
ILR esn) 1: 

Kant 101 
1981 A OJ 874! 


(1881) 1 Kant ` 


LJ 2s 

1981 AG J 445 | 

(1881) T Kant . 
L J 188 

(1981) 1 Ren . 
472 


OR 
(1881) 1 Kant ` 
LJ 217 


1 


AIR Other Journals 
T8conILR (1981) 1 
Bani 460 
i a88 (1981) 1 Kant 
L7114 
~ (1981) 1 Kant 
J431 
; ILR (1981) 1 
Kani 842 
93 (1981) 1 Kani 
L J 259 
, 98 ae 
97FB(1980) 8 Kant: 
t L J 482 
ILB Opao a 
Kant 1857 
108FBILR (1979) 2 
| Kant 1880 
111 TGR (1881) 1 
f Kant 415 
fia (1981) 1 Kant 
LJ149 
115 ILR (1980) 1 
: Kant 784 
117 ILR (1980) 1 
i Kant 871 
(1980) 2 Kant 
' LJ514 ` 
131 (1981) 2 Kant 
LJ 
' ILR (1981) t 
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K. A. SWAMI, J. 
D. M. Rudraiah, Petitioner v. Registrar, 
University of Mysore and others, Respon- 
dents. 


Writ Petn. No, 10757'of 1980, D/- 31-7- 
1980. 


(A) University of Mysore Statutes Re- 
lating to Elections to the Authorities -` 
the University, Statute 13 (1) — Election 
to University Senate — Nomination paper 
filed in time and satisfying all require- 
ments except it is not dated — Not liable 


to be rejected -— Requirement as to put- 


ting date not mandatory. 
7 A nomination paper filed in time and 
complete in all respects except that it is 
not dated cannot be rejected on that 
ground. The requirement in the Statute 
of putting the date on the nomination 
paper cannot be held to be mandatory 
. and failure to put the date on the nomi- 
nation paper filed within the date and 
time fixed for that purpose, does not in- 
validate and does not affect the validity 
of the nomination paper. The date of 
presentation of the nomination paper can 
very well be regarded as the date of the 
nomination if it does not bear the date. 
(Para 17) 
By any iaa of interpretation, it 
cannot be said that putting of the date 
on the nomination paper having regard 
to the fact that the nomination paper 
presented after the date and time fixed 
for the purpose shall have to be reject- 
ed is such a requirement so as to affect 
the validity - of the nomination paper. 


` IX/JX/ET10/80/DVT 
=.. .1981..Karnataka/1. 
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Putting of the date on the nomination 
paper may serve the object that the 
nomination . paper was completed on that 
date and also it may serve a basis for 
holding that the nomination paper could 
not have been presented earlier to that 
date. As long as there is no prohibition 
in law, and the provisions contained in 
the Statute also do not make it imper- 
missible, to treat the date of presenta- 
tion of the nomination paper as the date 
of the nomination paper if it does not 
bear the date, it is neither possible nor 
it will advance the object and intend- 
ment of the Statute to hold that the re- 
quirement of putting the date on the 
nomination paper is mandatory. Such an 
interpretation may lead to inconvenient 
consequences. Further, failure to put the 
date on the nomination paper does not go 
tc the very root of the nomination paper 
and it does not affect the substance of 
it. Case law discussed, ‘(Para 9) 

(B) Interpretation of Statutes —- Man- 
datory and directory provisions — Deter- 
mination of — Test, 

In order to determine whether a parti- 
cular provision found in the Statute is 
mandatory or directory, a mere use. of 
the word ‘shall’ or ‘may’ is not a deci- 
sive factor and it will have to be deter- 
mined having regard to the object and 
purpose of the enactment and the con- 
text in which the word ‘shall’ or ‘may’ 
is used. The governing factor is the 
méaning and intent of the Legislature 
which should be gathered not merely 
from the words used by the Legislature 
but from a variety of other circumstances 
and considerations, ‘AIR 1976 SC 263, Rel. 
on ka #) 
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Cases Referred : Chronological Paras 
AIR 1980 SC 701: (1981) 1 SCC 713 13 
AIR 1978 NOC 262; (1979) 1 Kant LJ 


214 4, 16 
AIR 1976 SC 263: 1975 Cri LJ 1993 9, 10 
AIR 1976 SC 2520 14 
AIR 1974 SC 1682 9 
(1970) 1 Mys LJ 434 15 
AIR 1969 SC 395 11 
AIR 1969 SC 1089 14 


` AIR 1967 SC 1074 


9 
1955 AC 696: (1955) 2 AN ER 345 (HL), 


Krikness v. John Hudson and Co, 14 
(1921) 2 KB 403: 90 LJKB 461: 125 LT 
108, Cape Brandy Syndicate v, Inland 
Revenue Commrs, 14 


L. M..Pandurangaiah, for Petitioner; 
V. Tarakaram, (for Nos, 1 and 2), Udaya- 
shankar (for No. 3) and Chandrashekhar- 
aiah (for No, 4), for Respondents, 


l4 

ORDER :— In this writ petition under 
Articles 226 and 227 of the Constitution, 
the petitioner has challenged the validity 
of the order dated 21-7-1980 passed by 
the Registrar of the University of My- 
sore, rejecting the nomination paper fil- 
ed by the petitioner for election to the 
Senate of the University of Mysore, 
from the constituency of the Registered 
Graduates- in Law, Registrar is also the 
Returning Officer for the conduct of Elec- 
tions, 


2. The nomination paper of the peti- 
tioner has been rejected on the ground 
that it was not dated as per Statute 13 
(1) of the University of Mysore Statutes 
Relating To Elections To The Authorities 
of the University (hereinafter referred to 
as ‘the Statute’), 


3, It is not in dispute that the nomi- 
nation paper in question was filed by the 
petitioner within the date and time fixed 
by the calendar of events for receipt of 
the nominations. It is also not in dispute 
that it satisfies all other requirements ex- 
cept the date, Under these circumstances, 
the only question that ‘arises for consi- 
deration is as to whether the rejection 
of the nomination paper on the ground 
that it did not contain the date can be 
said to be valid or in other words, whe- 
ther the nomination paper presented in 
time satisfying all the requirements ex- 
cept the date, can be said to be invalid, 


4, The learned Counsel for the’ the 
petitioner submitted that the requirement 
of putting the date on the nomination 
paper as long as the same was filed with- 
in time, became a formal thing inasmuch 
as the date of filing the nomination paper 
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can also be regarded as the date of the 
nomination paper which is not dated, and 
as such, failure to put the date did not 
in any way affect the validity of the 
nomination paper; consequently, it did 
not vitiate the nomination paper, There- 
fore, it was contended that the Registrar 
was not justified in rejecting the nomi- 
nation paper. In support of this conten- 
tion, the learned Counsel relied upon a 
decision of this Court in the case of 
Venkataramanappa v. State of Karnataka 
(1979) 1 Kant LJ 214: (ATR 1978 NOC 
262), On the contrary, Sri V. Tarakaram, 
the learned counsel for respondents 1 & 
2, submitted that the order passed by 
the Registrar rejecting the nomination 
paper of the petitioner accords with Sta- 
tute 13 of the Statutes and as such, it 
is not liable to be interfered with. The 
learned ‘counsel further’ submitted that 
the requirement of putting the date on 
the nomination paper is one of the man- 
datory requirements of the Statute and 
failure to put the date did vitiate the 
nomination paper and as such, the Re- 
gistrar had no option but to reject the 
nomination paper, The contentions put 
forth by Sri V, Tarakaram on behalf of 
respondents 1 and 2 were adopted by Sri 
Udayashankar, the learned counsel for 
respondent No. 3. However, Sri Chandra- 
shekharaiah, the learned counsel for re- 
spondent No. 4, further contended that 
the very form of the nomination paper 
prescribed by the Vice-Chancellor does 


‘not accord with Statute 13 of the Sta- 


tutes, However, it is not necessary to 
consider the contention of Sri Chandra- 
shekharaiah as it is not necessary for the 
purpose of deciding the question raised 
for decision in the writ petition, 
5. Statute 13 reads as follows1:—= 
“Nomination of candidates; 


1, Nomination papers shall be in the 
form prescribed by the Vice-Chancellor 
and shall be dated and signed by two 
electors one of whom shall be the pro- 
poser and the other the seconder and 
shall contain the namés in full, addresses 
and designations of the signatories and of 
the candidate nominated. No person shall. 
be nominated as a candidate for election 
until he signifies his consent on the nomi- 
nation paper, 


2. The nomination paper should reach 
the Returning Officer before the date and 
time fixed for the purpose, Any nomina- 
tion paper which is received after the 
date and time fixed or which is not ac- 
companied by the deposit receipt refers 
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red to in St. 14 or which does not comply 

with any of the formalities required by 

the Statutes shall be rejected.” : 


6. An analysis of clause (1) of Sta- 
tute 13 shows that a nomination paper :— 
(1) must be in the form prescribed by 
the Vice-Chancellor; (2) must be signed 
by two electors, one of whom shall be 
the proposer and the other the seconder; 
(3) must also contain full name of the 
proposer and the seconder with address 
and the designation of each of them; (4) 
must contain the full name and address 
and designation of the candidate; (5) 
must also be signed by the candidate to 
signify his consent; (6) the statute fur- 
ther provides that it shall also be dated. 

7. Clause (2) of Statute 13, further 
provides that the nomination paper 
should reach the Returning Officer be- 
fore the expiry of the date and time fix- 
ed for the purpose. Clause (2) further 
states the circumstances under which a 
nomination paper is liable to be reject- 
ed. According to this clause, a nomina- 
tion shall be rejected — (1) if it 
is received after the date and time fixed 
for the purpose; or (2) if it is not accom- 
panied by the deposit receipt for having 
deposited a sum of Rs, 100/- as required | 
by Statute 14; or (3) if it does not com- 
ply with any of the formalities required 
by the Statutes, 


8 Sri Tarakaram relied upon the last 
portion of clause (2) of Statute 13, and 
contended that putting the date on the 
nomination paper being one of the for- 
malities required to be complied with 
and non-compliance of such a formality, 
did render the nomination paper of the 
petitioner liable for rejection. Accord- 
ingly, the Registrar had no option but to 
reject the same. The learned Counsel 
laid stress on the words “shall be dated” 
and “shall be rejected” found in Cls. (1) 
and (2) of the Statute 13. 


9. In order to determine whether a 
particular provision found in the Statute 
is mandatory or directory, a mere use of 
the word ‘shall’ or ‘may’ is not decisive 
actor and it will have to be determined 

ving regard to the object and purpose 

f the enactment and the context in 

hich the word ‘shall’ or ‘may’ is used, 

a given case, in spite of the use of tha 
word ‘shall’ it may have to be held that 
the provision is directory and similarly 
in a given case in spite of the use of the 
word ‘may’ it may be required to hold 
that the provision is mandatory. There- 

Co 


“In the very decision, 
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the case of Govind Lal Chaggan Lal 
Patel v. The Agriculture Produce Market . 
Committee, reported in AIR 1976 SC 263, 
the governing factor is the meaning and 
intent of the Legislature which should 
be gathered not merely from the words 
used by the Legislature but from al 
variety of other circumstances and con- 
siderations, In the aforesaid case, the 
Supreme Court, after quoting a passage 
from Crawford on ‘Statutory Construc- 
tion’ (Edn, 1940, Art, 261, p. 516), has 
held as follows : 


“Thus, the governing factor is the 
meaning and. intent of the legislature, 
which should be gathered not merely 
from the words used by the legislature 
but from a variety of other circumstances 
and considerations. In other words, the 
use of the word ‘shall’ or ‘may’ is not 
conclusive on. the question whether the 
particular requirement of law is manda- 
tory or directory, But the circumstance 
that the legislature has used a language 
of compulsive force is always of great 
relevance and in the absence of any- 
thing contrary in the context indicating 
that a permissive interpretation is per- 
missible, the statute ought to be constru- 
ed as peremptory. One of the funda- 
mental rules of interpretation is that if 
the words of a statute are themselves 
precise and unambiguous, no more is 
necessary than to expound those words 
in their natural and ordinary sense, the 
words themselves in such case best de- 
claring the intention of the legislature.” 
the observations 
made in the two more earlier decisions 
of the Supreme. Court are quoted with 
approval, which are as follows: 


‘The term ‘shail’ in its ordinary signi- 
ficance is mandatory and the Court shall 
ordinarily give that interpretation to that - 
term unless such an interpretation leads 
to some absurd or inconvenient conse- 
quence or be at variance with the intent 
of the legislature to be collected from 
other parts of the Act, The construction 
of the said expression. depends on the 
provisions of a particular Act, the set- 
ting in which the expression appears, the 
object for which the direction is given, 
the’ consequences that would flow from 
the infringement of the direction and 


such other considerations (AIR 1967 
SC +1074 at p 1077). In deter- 
mining the question whether a 


provision is mandatory or directory, the 
subject-matter, the importance of the 
È on, the relation of that provision 
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to the general object intended to he 
secured by the Act will decide whether 
the provision is directory or mandatory, 
It is the duty of the courts to get at the 
real intention of the legislature by care- 
fully attending to the whole scope of the 
pravision to be construed. ‘The key to 
the opening of every law, it is the ani- 
mus imponentis, the intention of the lew 
maker expressed in the law itself, taken 
as a whole,” (AIR 1974 SC 1682 at p 
1686) 


Thus, it is clear that mere use of the 
word ‘shall’ or ‘may’ is not a conclusive 
factor to hold that a particular provision 
is mandatory or directory, The subject- 
matter the importance of the provision, 
the relation of that provision to the gene- 
ral object intended to be secured by the 
Statute in question, will have to be taken 
into consideration for deciding as to whe- 
ther the provision relating to putting the 
date on the nomination paper is manda~ 
tory or directory. By any stretch of in- 
Merea on it cannot be said that put- 
ting of the date on the nomination paper 
having regard to the fact that the nomi- 
ation paper presented after the date and 
ime fixed for the purpose shall have to 
e rejected is such a requirement so as 


the nomination paper was completed on 















bition in‘law, and the provisions con= 
tained in the Statute also do not make it 


date of the nomination paper if it does 
ot bear the date, it is neither possible 
or it will advance the object and in- 
tendment of the Statute to hold that the 


consequences, Further, failure to put the 
date on the nomination paper does not 
go to the very root of the nomination 
and it does not affect the oa 


10, The learned counsel for respon- 
dents 1 and, 2 relied upon the Statement 
of Law as contained m para 14 of the 
aforesaid judgment of the Supreme 
Court and contended that the. require- 
ment regarding putting the date on the 
nomination paper is mandatory. In the 
aforesaid Govinda Lal’s case, (AIR 1976 © 
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SC 263) the Supreme Court was called 
upon to consider as to whether the pro- 
vision relating to publication of the noti- 
fication under Sections 5 and 6 of the 
Gujarat Agricultural Produce Markets 
Act, 1964, in Gujarati, in a newspaper 
having circulation in the area, in addition 
to the publication in the official gazette 
was mandatory or directory. Section 5 of 
the Gujarat Agricultural Produce Mar- 
kets Act, provided for declaration of in- 
tention of regulating purchase and sale 
of agricultural produce in the specified 
area and Section 6 thereof provided for 
declaration of market areas. Having re- 
gard to the object and intendment of the 
statute and also consequences of dis~ 
obedience of the notifications issued un- 
der Sections 5 and 6 of the aforesaid en- 
actment, and also having regard to the 
fact that the “publication of the notifica- 
tion in the official Gazette was evidently 
thought by the legislature not an ade- 
quate means of communicating the Di- 
rector’s intention to those who would be 
vitally affected by the proposed declara- 
tion and who would therefore be inter- 
ested in offering objections and sugges- 
tions” and also in view of the fact that 
the publication in a newspaper attracts 
greater public attention than publication 
in the. official gazette; it was held by 
the Supreme Court that the publication 
of the notification in Gujarati n'a news- 
paper having circulation in the particular 
area was mandatory and must be fulfill- 
ed. In the instant case, no such conse- 
quences much less a penal consequence 
would flow out of failure to put a date 
on the nomination paper nor such 
a failure would affect the other persons, 
Therefore, the requirement of putting the 
date on the nomination paper cannot be 
held to be mandatory. It has already 
been pointed out that failure to put the 
date on the nomination paper does not 
render it invalid nor does it affect the 
substance of it in any manner, There- 
fore, the contention of the learned coun- 
sel for respondents 1 and 2 that putting 
the -date on the nomination paper is one 
of the mandatory requirements of the 
Statute and failure to comply with it 
renders the nomination paper noana, 
cannót be accepted. 


11, The learned counsel for respon- 
dents 1 and 2 however relied upon geve- 
ral other decisions, to. which I will now 
advert to. In the case of Narbada Prasad 
v. Chhaganlal, reported in AIR 1969 SC 


395, the Supreme Court was called, upon 


to decide as to whether the rejection of - 
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the nomination paper by the Returning 
Officer for not complying with the re- 
quirements of Section 33 (5) of the Re- 
presentation of the People Act, 1951, was 
justified or not. It was held that the 
nomination paper was rightly rejected, 
Section 33 (5) of the Representation of 
the People Act, requires that where the 
candidate is an elector of a different con- 
stituency, a copy of the electoral roll of 
that constituency or relevant part there- 
of or a certified copy of the relevant 
entry in such roll shall, unless it has 
been filed along with the nomination 
paper, be produced before’ the Returning 
Officer at the time of scrutiny. In that 
case, the candidate did not comply with 
the aforesaid provisions, Therefore, the 
nomination paper was rejected, and it 
was held as follows: 


“There was no compliance with the 
provisions of Section 33 (5) of the Repre- 
sentation of the People Act and ‘there 
was no power in the court to dispense 
with this requirement. It is a well under- 
stood rule of law that if a thing is to be 
done in a particular manner it must be 
done in that manner or not at all. Other 
modes of compliance are excluded.” 


Relying upon the aforesaid passage, the 
learned counsel for respondents 1 and 2 
contended that putting the date on the 
nomination paper was a mandatory re- 
quirement; therefore, failure to comply 
with the same did vitiate the nomination 
paper. It is to be noticed that the afore- 
said observation was made in the context 
wherein the candidate, who is an elector 
of a different constituency, was required 
to prove by adopting one of the modes 
stated in Section 33 (5) of the Represen- 
tation of the People Act, 1951, that he 
was an elector of a different constituency. 


12. In the instant case, no such re- 
quirement is required to be complied 
with, The requirement of putting the 
date on the nomination paper as already 
pointed out, cannot be held to be a man- 
datory requirement in view of the fact 
that the date of presentation of the nomi- 
nation paper can very well be construed 
as the date of the nomination paper if 
it does not contain a date; therefore, 
the observations of the Supreme Court 
in the case of Narbada Prasad v, Chha- 
ganlal, cannot be made applicable to the 
present case. 


- 13. The learned counsel for. respon~ 


‘dents 1 and 2 also relied upon the deci- 
_sion of the Supreme Court in the case 
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reported in (1980) 1 SCC 713: CAIR 1980 
SC 701). In that case, the nomination 
paper was filed beyond the time prescrib- 
ed by the calendar of events and it was 
contended that the delay in presentation 
of the nomination paper could not justify 
its rejection as it was not a defect of a 
substantial character within the meaning 
of sub-section (4) of Section 36 of the Re- 
presentation of the People Act, 1951. Re- 
Jecting that contention, the Supreme 
Court held as 


‘We have -considered the argument 
that such a defect was not of a substan- 
tial character within the meaning of sub- 
section (4) of Section 36 of the Act, but 
we are unable to uphold it in the face- 
of the clear requirement of ground (b) 
of sub-section (2) of Section 36, referred 
to above. It has to be appreciated that 
any other view would make the require- 
ment for the presentation of the nomina- 
tion paper before the last date for mak- 
ing nominations, and within the specified 
period of time, unworkable for it will 
not then be possible to draw a line up 
to which the delay in the delivery of the 
nomination papers could be condoned, In 
fact if the requirement-of the law in that 
respect is not observed, and its breach 
is considered to be a defect which was 
not of a substantial character, it may be 
permissible to go to the extent. of argu- 
ing that the nomination paper may be 
filed even up to the date and time fixed 
for the scrutiny of the nominations. That 
would not only cause administrative in- 
convenience but put the other candidates 
to a serious disadvantage for -they would 
not be able to prepare themselves for 
any objection they may like to raise to 
the validity of the nomination at the 
time of the scrutiny of the nominations. 
We have no hesitation therefore in tak- 
ing the view that the failure to comply 
with the requirement that the nomina- 
tion papers shall be delivered between 
the hours of eleven o’clock in the fore- 
noon and three o'clock in the afternoon 
is mandatory and the Returning Officer 
was justified in rejecting the nomination 
paper in question because of its breach.” 
In the instant case, as already pointed 
out, the defect was not of a substantial 
nature and it did not go to the root of 
the 
principle enunciated by the Supreme 
Court in Harjit Singh Mann’s case, can- 
not be made applicable to the present 
case, 


14. The decision of. the Supréme Court 


in the case of Sone- Valley Portland Ce- 
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ment Co, Ltd. v, The General Mining 
Syndicate Pvt. Ltd., reported in AIR 
1976 SC 2520, also has no bearing on the 
question involved in the present case, In 
that case, the Supreme Court, while re- 
jecting the contention that it is not per- 
missible to interpret the Statute by a 
reference to what has been said in the 
subsequent Statutes, has held.as follows: 


‘We also find ourselves unable to ac- 
‘cept this contention and to disregard the 
‘well settled canon that sometimes light 
may be thrown upon the meaning of an 
Act by taking into consideration ‘parlia- 
mentary expositions’ as revealed by the 
later Act which amends the earlier one 
to clear up any doubt or ambiguity. This 
principle has to be followed where, as 
in the instant case, a particular constryuc- 
tion of the earlier Act will render the 
later incorporated Act ineffectual or 
otiose or inept. (see Krikness v, John 
Hudson & Co., 1955 AC 696 (HL)). This 
view also receives support from the deci- 
sion of this Court in Yogendra Nath Nas- 
kar v, CIT Calcutta (1969) 1 SCC 555: 
(AIR 1968 SC 1089) where approving the 
authoritative : pronouncement in Cape 
Brandy Syndicate v, Inland Revenue 
Commrs, (1921) 2 KB 403 that the sub- 
sequent legislation may be looked at in 
order to see the proper construction to 
be put upon an earlier Act is ambiguous, 
it was held that the language employed 
in Income-tax Act, 1961 may be relied on 
as a Parliamentary exposition of‘ the 
earlier Act (I. T. Act, 1922) even on the 
assumption that the language employed 
in Section 3 or the earlier Act is. ambi- 
guous,” 


In the instant case, we are not concern- 
ed with the interpretation to be placed 
on the earlier Statutes, as such, the 
aforesaid enunciation of. the Supreme 
Court cannot be of any assistance in the 
present case 


15. Lastly, the learned counsel relied 
upon a decision of this Court in the case 
of Union of India v. T.R. Rao, reported 
in (1970) 1 Mys LJ 434, In that case, by 
virtue of a notification dated 12-9-1952 
issued by the Rajpramukh of Mysore, 
all houses taken on lease by military en- 
gineers services organisation of the De- 
fence Department of Government of 
India were exempted from the provisions 
of Section 8 (3) of the Mysore House 
Rent and Accommodation Control Act, 
1951. As a result thereof, the applications 
for bona fide personal occupation filed ‘by 
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1951 Act came to be repealed by 1961 
Act and there was no provision corres- 
ponding to Section 20 of the. 1951 Act 
empowering the Government to exempt 
any class of buildings from the Act. 
While -considering the situation brought 
about by 1961 enactment, this Court held 
that the immunity from eviction under 
the aforesaid notification issued under the 
1951 Act, cannot be regarded as a right 
of possession conferred on the tenant and 
such immunity from eviction cannot be 
regarded as a right acquired or accrued 
and was not preserved by Section 6 (c) 
of the Mysore General Clauses Act, Fur- 
ther, it was held that as the 1961 Act 
contained no provision empowering the 
Government to exempt, the present Act 
must be held to manifest a ‘different in- 
tention’ as referred to in Sections 6 and 
8 of the General Clauses Act, 1899 and 
as such, the notification of the year 1951 
did not survive the repeal of the 1951 
Act, Thus, it is clear that the problem 
involved in the present case is quite dif- 
ferent and as such, the decision in the 
aforesaid case is not at all relevant to 
the case on hand; therefore, no assist- 
ance can be derived from that case, 

16. In Venkataramanappa v. State of 
Karnataka reported in (1979) 1 Kant LJ 
214: (AIR 1978 NOC 262) the nomination 
paper was rejected, though it was pre- 
sented on the last day fixed for filing of 
the nomination papers, on the ground 
that it did not contain the date, This 
Court has held that where a nomination 
is presented on the last date for receipt 
of nominations, the nomination though 
not dated should be treated as bearing 
the date of the day of receipt of the no- 
mination, That proposition with which I 
am in full agreement, fully applies to 
the present case, 

17. For the reasons stated above, it is 
held that the requirement of putting the 
date on the nomination paper cannot be 
held to be mandatory and failure to put 
the date on the nomination paper filed 
within the date and time fixed for that 
purpose, did not invalidate and did not 
affect the validity of the nomination 
paper and the date of presentation of 
the nomination paper can very well be 
regarded as the date of the nomination 
if it does not bear the date. As such, 
the order of the Registrar rejecting the 
the nomination paper of the peti- 
tioner- is liable to be quashed, 

18. Accordingly, this writ petition is 
allowed, The order dated 21-7-1980 pass- 


landlords became not maintainable, The ed by the Registrar of the University of 





1981 


Mysore rejecting the nomination paper 
filed by the petitioner to the Senate of 
the University of Mysore from the con- 
stituency of Registered Graduates in Law; 
is hereby quashed, The Registrar is di- 
rected to accept the said nomination paper 


of the petitioner and to proceed with tha 


election in question from the state at 
which it was interrupted by the interim 
order of this Court by fixing a fresh date 
for poll, 

19, Let this order be communicated to 
the Registrar of the University of My- 
sore, within three days, 

Petition allowed. 
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D, M, CHANDRASHEKHAR, C, J, AND 
"N. VENKATACHALA, J, 
R. Venkatarao, Appellant v, Muni- 
venkatappa and others, Respondents. 


Writ Appeals Nos. 781 and 782 of 1980, 
D/- 27-8-1980.* 


Constitution of India, Art, 226 — Writ 
Jurisdiction — Scope — High Court can- 
not act as an appellate court — Order 
of Land Tribunal rejecting petitioner's 
claim as occupancy rights found to be il- 
legal — High Court entitled to quash the 
order — It cannot, in exercise of writ 
jurisdiction, direct Land Tribunal to grant 
occupancy rights to petitioner — Writ 
Petns, Nos, 18366 and 18367 of 1979, D/- 
14-4-1980 (Kant), Partly Reversed. 

(Paras 4, 6) 

C, B. Sreenivasan, for Appellant; Ravi- 
varma Kumar, for Respondent No. 2, 

VENKATACHALA, J.:— By consent 
of learned counsel, these appeals were 
treated as having ‘been posted for hear- 
ing and we heard them, ` 

2. These two appeals are from the 
common order of Bhimiah, J., allowing 
Writ Petitions Nos, 18366 and 18367 of 
1979. Respondent-3 therein has present- 
ed these appeals, For the sake of conve~ 
nience, the parties will hereinafter be 
referred to according to their respective 
positions in the writ petitions, 

3, The petitioner had claimed in his 
application under Section 48A (1) of the 
Karnataka Land Reforms Act, 1961. (here- 
inafter referred to as ‘the Act’) before 
the Land Tribunal, Bangalore South 


"Against judgment of Bhimiah, J.; in 
Writ Petns. Nos. 18366 and 18367 of 
1979, D/- 144-1980. 


JX/KX/F326/80/VCD/DVT 
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Taluk (hereinafter referred to as ‘the 
Tribunal’) occupancy right in respect of 
20 guntas of land with tamarind trees 
forming the Southern portion of the land 
in Survey No, 42 of Malagondanahalli 
village, Kengeri Hobli, Bangalore South 
Taluk. That claim was rejected by the 
Tribunal by its order dated 21-6-1978 in 
case Nos, LRF 3102/75-76 and 1605/75-76. 
That order, in so far it related to the re- 
jection of the petitioner’s claim, had been 
impugned in the writ petitions, The 
learned single Judge, who allowed the 
writ petitions, had not merely quashed 
that portion of the order, but has also 
directed the Tribunal to grant occupancy 
Fights of that land in favour of the peti- 
ioner, 


4, In these appeals, the main griev- 
ance of Shri C, B, Srinivasan, learned 
counsel for the appellant (Respondent-3 
in the writ petition), was that though it 
was open to the learend single Judge to 
have quashed the order of the Tribunal 
it was not open to him to re-appreciate 
the evidence, as if he was deciding an 
appeal, record his finding on such evi- 
dence and direct the Tribunal to grant 
occupancy right in respect of the afore- 
mentioned 20 guntas of land to the peti- 
tioner, on the basis of such finding, How- 
ever, he submitted that he would have 
no objection for the case being remitted 
to the Tribunal for fresh disposal of the 
application under Section 48A (1) of the 
Act in so far it concerns the disputed 
land provided the Tribunal is free to de- 
cide the matter without being influenced 
by the views expressed by the learned 
single Judge on the merits of that appli- 
cation, 


5. Shri Ravivarma Kumar, learned 
counsel for respondent-1 herein, was not 
able to show any reason against not ac- 
cepting the submission of Shri Srinivasan, 

6. We are of the view that this Court 
in exercise of its writ jurisdiction, would 
not be justified in reappreciating the evi- 
dence in the case as. if it is an appellate 
Court and expressing its conclusions on 
questions of fact, 


7. In the result, we allow these ap- 
peals partly, delete that portion of the 
order of the learned single Judge by 
which he directed the Tribunal to grant 
occupancy right in respect of 20 guntas 
of land to the petitioner, However, we 
make it clear that the Tribunal, while 
deciding the application under Sec, 48A 
(1) of the Act in so far it concerns 20 
guntas of land with tamarind trees, 
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forming the Southern portion of the land 
in Survey No. 42 of Malagondanahalli 
village, Kengeri Hobli, Bangalore South 
Taluk, shall not be influenced by the 
observations in the order of the learned 
single Judge as regards the merits of 
that application. 

8. In the circumstances of these ap- 
peals, we direct the parties to bear their 


own costs, 
Appeals allowed partly. 
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G. N. SABHAHIT, J, 


Saraswatewwa and: another, Petitioners 
v. Shivarudrappa Channappa Kinnala and 
another, Respondents, 


Civil Revn, Petn. No. 1826 of 1976, D/- 
-20-8-1980.* 
(A) Civil P. C. (5 of 1908), O. 33, R, 1 
— Pauper suit — Right to sue in forma 
pauperis — Personal right — Death of 
_ original plaintiff — His legal represen- 
tative cannot prosecute the suit unless 
either he pays Court-fee or proves that 
he himself is a pauper — AIR 1959 All 
87, Dissented from. (Case law discussed). 
` (Para 4) 
(B) Civil P. C. (5 of 1908), O. 33 R. 1 
— Pauper suit — Death of original 
plaintiff — Application by legal repre- 
sentative that he himself is a pauper — 
Order of Civil Judge that legal repre- 
sentative is not a pauper with giving 
notice to other side and Government — 
Hlegal, (Para 5) 
Cases Referred ; Chronological Paras 
AIR 1977 Delhi 142 - 
AIR 1975 Bom 5 
AIR 1973 SC 2508 
(1964) 2 Mys LJ 100 
AIR 1962 SC 941: 1962 All LJ 634 
AIR 1962 Mys 47 
AIR 1959 All 37 
AIR 1953 Mys 57 
AIR 1933 Nag 334 
AIR 1928 Mad 278 
(1906) ILR 33 Cal 1163 


J. S. Gunjal, for Petitioners, 


ORDER :— This revision petition is by 
the legal representative of the original 
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plaintiff in O. S. No, 159 of 1957. When .- 


the legal representative in appeal came 
on record, he submitted that he could 
prosecute the appeal without paying 


*Against order of Principal Civil J. 
Hubli, D/- 4-9-1976. 
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A.I. R. 


Court fees since the original plaintiff was ` 
permitted to file the suit in forma pau-. 
peris. He further submitted that he 
himself was an indigent person within 
the meaning of Order 83 Rule 1 of the 
Civil Procedure Code. The learned Civil 
Judge who enquired into the matter has 
held that he would not be an indigent 
person as contemplated under Order 33, 
Rule 1 C. P. C. He has further held 
that the legal representative has no im- 
munity from paying the Court fee. Ag- 
grieved by the said order, the present 


. revision petition is filed. 


2. The points, therefore, that arise for 
my consideration in this appeal are — 

(1) Whether the learned Civil Judge 
was justified in holding that the legal 
representative of the original plaintiff 
who was permitted to sue in forma pau- 
peris, can continue the suit without pay- 
ing Court fee or without getting himself 
declared as an indigent person? 


(2) Whether the order passed by the 
learned Civil Judge that the legal repre- 
sentative of the original plaintiff is not 
an indigent person is legal and proper? 

3. The learned Advocate for the revi- 
sion petitioner invited my attention to a 
decision in the case of Smt, Kalavati 
Devi v. Chandra Prakash, ATR 1959 All 
87, wherein it is laid down that once the 
plaintiff is allowed to sue in forma pau- 
peris, the legal representative, after the 
death of the plaintiff, can continue with 
the suit without paying the Court fee 
and without getting declared that he 
was also an indigent person. This ruling, 
however, is differed by this Court in the 
case of Hussain v. J. Khaza Hussain Sab, 
(1964) 2 Mys LJ 100. His Lordship Chan- - 
drashekhar, J., (as he then was) in that 
case referred to the decision in the 
Allahabad case and observed: 


“Mr. Muralidhar Rao, learned Counsel 


_for the petitioner, relied on the decision 


in Kalavatidevi v, Chandra Prakash (AIR 
1959 All 37) where Raghubar Dayal, J., 
(before whom the case came up on dit- 
ference of opinion between B. Mukerji 
and J. K. Tandon, JJ.) has held that a 
legal representative added as a party to 
the suit on the death of the plaintiff who 
had been allowed to sue as a pauper, 
cannot be called upon to pay the Court 
fee during the pendency of the suit as 
a condition precedent for continuing the 
suit asa legal representative of the 
deceased plaintiff’ .......... v 


“The ratio of the decision of Raghubar 


<~, Dayal, J., inthe said Allahabad case, is 
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that the right to sue as a-pauper is. not 
a distinct and separate right from the 
right to sue for redress of the wrong”, 


“But the view: taken by this Court in 
Salam B. S. R. V. Motors Private Ltd. 
v. S. S, Krishna Sastry (AIR 1962 Mys 47) 
is that the right to sue as a pauper is a 
personal right distinct and separate from 
the right to sue for redress of wrong’ and 
dies with the person. The same view 
was taken up by the former High Court 
of Mysore in Devaraju Naidu v. T. M. 
Prabhuvaiah (AIR 1953 Mys 57). This is 
also the view taken in Lalit Mohan 
Mandal v. Satish Chandra- Das ( (1906) 
ILR 33 Cal 1163); Mt. Janikibai v. Mt. 
Bhikai (AIR 1933 Nag 334) and Subbiah 
v. Bala Tripura Sundara Boyamma (AIR 
1928 Mad 278).” . 
“I should follow the view already 
taken by this Court which is also sup- 
ported by preponderance of authority 
that the right to sue as a pauper is a 
personal right which dies with the -plaintiff 
although this view was expressed by 
Somanath Iyer, J., in considering the 
question whether the legal representa- 
tive of the deceased applicant when sued 
in forma pauperis can continue such an 
application when the original. applicant 
dies during the pendency of such appli- 
cation.”., . 

“Once it is held that the right to sue 
in forma pauperis is a personal right 
which dies with the plaintiff who was 
granted such permission, it must follow 
that the petitioner who is the legal re- 
presentative of the deceased plaintiff 
- cannot be permitted to continue the -suit 
unless he pays the Court fee or establi~ 
shes that he himself is also a pauper”. 


4, Thus, it is obvious that the view 
- taken by the Allahabad High Court has 
not found favour with this Court. It 
‘may further be mentioned that in a 
recent decision of the Bombay High 
Court, a Division Bench of that Court in 
the case of Santok Singh v. Radheshyam, 
-AIR 1975 Bom 5, has dealt with this 
matter at great length reviewing the 
case law and has arrived at the same 
conclusion viz, that the privilege to 
sue in forma pauperis is a personal pri- 
vilege given to the person and that that 
benefit would not extend to. the legal re-. 
presentative of the plaintiff if the plain- 
tiff dies during the. pendency of the suit. 
The Bombay High- Court -has also ex- 
plained the observation of the Supreme 
Court made in a different context in AIR 
1962 SC 941, -followed in. AIR. 1973 SC 
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2508, Similar is the view expressed in 
AIR 1977 Delhi 142. That being so, I 
am satisfied that the learned Civil Judge 
was justified in holding that the legal 
representative of the original plaintiff 
has to either pay the Court fee or prove 
that he could also enjoy the immunity 
provided under Order 33 Rule 1 C.P.C. 


5. Adverting to the next point, it is 
frue, as rightly pointed out by the learn- 
ed counsel for the revision petitioner, 
that the order does not say that notice 
was issued in deciding the status of the 
Tegal representative in the proceeding, 
commenced under Order 33, to the other 
side though there is a mention, that the 
Government did not file any objections. 
Hence, it is obvious that the procedure 
followed by the learned Civil Judge is 
illegal in not issuing notice to the other 
side who has also a right to contest the 
proceeding. Hence, the revision peti- 
tion is partly allowed; The order passed 
by the learned Civil Judge holding that 
the legal representative is not a papuer 
within the meaning of Order 33 C.P.C. 
is set aside. The learned Civil Judge is 
now directed to issue notice on the 
application given by the legal representa-|, 
tive for getting the immunity contem- 
plated under Order 33 CPC to the re- 
spondents in the appeal as also to the 
Government and give adequate oppor- 
tunity to the parties to adduce additional 
evidence if they so desire. He shall 
thereafter proceed to dispose of the ap- 
plication given under Order 33 CPC and 
then proceed to. dispose of the appeal in 
accordance with law. 


. § Intimate the order to the learned 
Civil Judge, forthwith to enable him to 
proceed with the matter in question in 
the light of the directions given above. 
No costs, 

Revision partly allowed. 
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D, M. CHANDRASHEKHAR C, J. 

AND N, VENKATACHALA, J, 

Shivarudrappa, etc.,' Appellants v. The 
State of Karnataka and another, Respon- 
dents. 
` Writ Appeals, Nos. 369 and 370 of 1980, 
D/- 30-7-1980.* 

Karnataka Acquisition of Land For 
Grant of House Sites Act (18 of 1973), 
Section 3 — Acquisition proceedings — 
Assistant Commissioner not hearing land 
owners before sending his report to De- 
puty Commissioner — Deputy , Commis- 
sioner mechanically . accepting that re- 
port and directing issue of final notifica- 
tion — Acquisition proceedings . are in- 
valid. W. Ps, Nos. 5404 and 5405 ‘of 1975, 
D/- 11-1-1980 (Kant), Reversed, 

The land owners filed their objections 
to the proposed acquisition before the As- 
sistant Commissioner who, after receiv- 
ing the remarks of the Block Develop- 
ment Officer on such objections and 
after a local inspection of those lands, 
overruled the ‘objections and sent his 
report to the Deputy Commissioner who 
accepted the report and directed issue of 
final notification under Section 3 (4) of 
the Act, 

Held that the Deputy Gommer 
made his order mechanically and with- 
out application of his mind. Thus, > the 
acquisition proceedings from the State of 
the local inspection by the Assistant 
Commissioner, were liable to be quashed. 
W. Ps, Nos. 5404 and 5405 of 1975, D/- 
11-1-1980 (Kant), Reversed. (Paras 6, 7) 

Raghavendrachar, for S. R. Ramana- 
than, for Appellants; T, S. Mohamed Ali, 
Govt. Pleader, for Respondents, 

VENKATACHALA, J.:— By consent of 
learned Counsel, these appeals were 
treated as having been posted for hear- 

- ing and we heard them, 

2. These are appeals from the common 
order of Bhimiah, J., dismissing Writ 
Petitions Nos. 5404 and 5405 of 1975. The 
petitioners therein have presented these 
appeals, For the sake of convenience, 
the parties will hereinafter be referred fo 
according to their respective positions in 
the writ petitions, 

3. The petitioner in Writ Petition 
No. 5404 of 1975, is the owner of 1 acre 3 


*To set aside Common Order passed by 
this Court in W.P.S, Nos. 5404 and 
5405 of 1975 ete., D/~ 11-1-1980. 
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guntas of dry land in Survey No, 5/7 of 
Hiriyur village; while the petitioner in 
Writ Petition No. 5405 of 1975, is the 
owner of 13 guntas of dry land in Sur- 
vey No, 5/8. Those land§ were proposed 
for acquisition by notification under Sec- 
tion 3 (1) of the Karnataka Acquisition 
of Land for grant of House Sites Act, 
1972, to be referred to as ‘the Act’, pub- 
lished in the Karnataka Gazette Extra- 
ordinary dated April 23, 1975. The peti- 
tioners filed their objections to the pro- 
posed acquisition before the Assistant 
Commissioner (respondent-2) who; after 
receiving the remarks of the Block De- 
velopment Officer on such objections and 
after a local inspection of those lands, 
overruled the objections and sent his 
(the Assistant Commissioner’s) report to 
the Deputy Commissioner for further 
action. Accepting that report, the Deputy 
Commissioner, by his order dated 10-9- 
1977, directed issue of the final notifica- 
tion under Section 3 (4) of the Act ` 


4. The petitioners had impugned the 
validity of those acquisition proceedings 
in the writ petitions, The learned single 
Judge dismissed the Writ petitions, 


5.. In this appeal, Shri Raghavendra- 
char, learned counsel for the appel- 
Tants-petitioners, ` contended that the 
learned single Judge, while dismissing 
the writ petitions, had overlooked that 
the Assistant Commissioner. had: not 
heard the petitioners before sending the 
report to the Deputy Commissioner and 
that the Deputy Commissioner had 
made the order under Section 3 (3) of the 
Act read with Rule 9 made thereunder, 
mechanically and without application of 
his mind, 


- 6, We perused the records of the ac- 
quisition proceedings. produced by Shri 
T. S. Mohammed Ali, learned High Court 
Government Pleader, From the order- 
sheet of the enquiry proceedings of the 
Assistant Commissioner, it becomes ob- 
vious that he (the. Assistant Commis- 
sioner) had not heard the- petitioners or 
their Counsel before sending his report 
to the Deputy Commissioner, In making 
the report, he had merely relied upon the 
remarks received from the Block Deve- 
lopment Officer and the information he 
gathered at the local inspection held 
without notices to the petitioners, By a 
perusal of the order of the Deputy Com- 
missioner purported to have been made 
under Section 3 (3) of the Act, we found 
itto be in a cyclostyled form in which 
some words were struck of, -From.a per- 
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of that order, it is apparent that the 
eputy Commissioner made his order 
echanically and without application of 
is mind, Thus, in our view, the acquisi- 
jon proceedings from the stage of the 
ocal inspection by the Assistant Com- 
issioner, are liable to be quashed, 

7. In the result, we allow these ap- 
eals partly, reverse the common order 
f the learned single Judge, allow the 
writ petitions, quash the impugned ac- 
uisition proceedings from and including 
he stage of the local inspection. How- 
ever, we make it clear that the notifica- 
tion under Section 3 (1) of the Act re- 
mains undisturbed and that the Assistant 
Commissioner may now hear the peti- 
tioners or their learned Counsel, hold a 
local inspection after notices to them and 
send a report to the Deputy ` Commis- 
sioner, and that, thereafter, it would be 
open to the Deputy Commissioner to pro- 
ceed according to law. . 

8. In these appeals, we direct the par- 
ties to bear their own costs, 


Writ appeals allowed, 
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G. N. SABHAHIT AND 
D. R. VITHAL RAO, JJ. 

The General Manager, Karnataka State 
Road Transport Corporation, Bangalore, 
Appellant v, Krishnan and others, Re- 
‘spondents, . 


Misc. First Appeals Nos, 14 and 15 of 
of 1979, D/- 16-6-1980.* 

(A) Motor Vehicles Act (4 of 1939), 
Section 110-B — Collision between two 
passenger buses — Left hand of passen- 
ger cut off below shoulder — Negligence 
on part of drivers of both 
Drivers of both vehicles responsible in 
causing accident — They would be liable 
to pay compensation to claimant, 


The fact that both the vehicles brushed: 


each other as a result of which the left 
hands of both the claimants (passengers) 
have been cut off below the shoulder joint; 
would itself speak for the negligence on 
the part of the drivers of both the vehi- 
cles and the doctrine of res ipsa loquitor 
comes into operation and in the absence 
of any satisfactory explanation on be- 
half of the drivers of both the vehicles, 
the drivers of both the  vehicles- would 


*Against judgment and Award of Motor 
Accidents Claims Tribunal and Dist. J., 
Kolar, D/- 7-9-1978. r 
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vehicles —- 


Kant, IT 


be responsible in causing accident and on 
such composite negligence of drivers, 
they would be jointly and severally liable 
to pay compensation, Case law discus- 
sed, (Paras 10, 13) 
(B) Motor Vehicles Act (4 of 1939), 
Section 110-B — Collision between two 
passenger buses — Claimants passengers 
losing left hands below shoulder — 80% 
disability under Workmen’s Compensa- 
tion Act caused — One claimant 26 years 
old and the other 40 years old and both 
were earning Rs. 400 - per month — Com- 
pensation of Rs, 40,000/- and Rs, 85,000/- 
respectively held would be proper. 
(Paras 14, 15) 
Cases Referred : Chronological Paras 
AIR 1977 Gau 31:1977 ACC CJ 293 (FB) 


12 
1969 ACC CJ 99 (CA) 15 
1968 ACC CJ 1 (Madh Pra) 12 


N. P. Moganna, for Appellant in both 
appeals; P, Subba Rao (for No, 1), R. V. 
Vasantha Kumar (for No, 4) in both ap- 
peals and B. K, Venkata Krishna (for 
Nos, 2 and 3) in M, F, A. No, 15 of 
1979, for Respondents, 

VITHAL RAO, J.:— These two appeals 
by the Karnataka State Road Transport 
Corporation are directed against the 
common judgment -and awards dated 
7-9-1978, passed by the Member, Motor 
Accidents. Claims Tribunal, Kolar, in 
Miscellaneous Cases. (M. V. C.) Nos, 40 
and 39 of 1976, on his file, awarding 
compensation in a sum of Rs. 70,000/- to 
the claimant/injured in Miscellaneous 
Case C) No, 40 of 1976 and Rupees 
57,000/- to the claimant/injured in Mis- 
cellaneous Case (MVC) No, 39 of 1976, 


2. The facts, briefly stated, are as fol- 
lows: At about 4.00 P, M, on 15-6-1976 
the claimants were travelling in the bus 
bearing Registration No, KLV 5913 be- 
longing to original respondent-1 driven 
by original respondent-2 along Madras<" 
Bangalore road on their way to Banga- 
lore, The bus bearing Registration 
No, MYK 5699 belonging to the Karna- 
taka State Road Transport Corporation 
(original respondent-4) driven by re- 
spondent-5 came from Bangalore side 
and there was a collision between the 
two buses near Kurki Tank near 
Narasapur village, Consequently, both 
the claimants sustained injuries to their 
left hands, The claimants further stated 
that they were working as Spinners and 
Winders in the Madura Coats Limited, 
Tuticorin, and that the claimant in 
Miscellaneous Case (MVC) No, 39 of 


a 
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1976 was getting a salary of Rs. 440/- 
per month and the claimant in Miscel- 
laneous Case (MVC) No, .40 of 1976, was 
getting a salary of Rs. 475/- per month, 
The claimant in M. C. (MVC) No. 39 of 
`- 1976, claimed compensation of Rupees 
1,00, 000/- for the loss of his left hand 
and for the loss of his earning capacity. 
So also, the claimant in M. C. (MVC) 
No, 40 of 1976 claimed compensation of 
Rs. 1,00,000/- for the loss of his left hand 
and for the loss of his earning capacity, 


3. The original respondents, by at 
their objections, denied their individu 
liability for making the payment of com- 
pensation to the claimants, throwing the 
blame on the other vehicle, 


4. On the basis of the pleadings of the 
parties, the Tribunal raised the following 
common issues in both the cases: 

(1) Whether the accident was due to 
the rash and negligent driving by respon- 
_dent-2 or respondent-5 or both? 


(2) Whether the injuries sustained by 
the petitioners were on account of their 
negligence in keeping their hands out- 
side the bus at the time of the accident? 


(3) Whether the petitioners are entitled 
to any compensation and,.if s0, how much 
arid from whom? 


(4) Whether ‘original respondent-3 is 
not liable for payment of compensation? 

(5) What order? 

5. During hearing, common evidence 
‘was recorded and the claimants examin- 
ed PWs. 1 to 6 including the claimants 
in both the cases as PWs, 4 and 5 and 
they got marked’ Exhibits P-1 to P-15, 
The respondents examined 2 witnesses 
including the driver of the Karnataka 
State Road Transport Corporation as 
DW 2, i 


6. The Tribunal appreciating the ma- 
terial on record, held that the accident 

was the result of actionable negligence 
on the part of .the driver of both the 
vehicles and, consequently, it awarded 
compensation in a sum of Rs, 70,000/- to 
the claimant in M. C. (MVC) No. 40 of 
1976 and Rs. 57,000/- to the claimant in 
M. C. (MVC) No. 39 of 1976.. The Tri- 
bunal has apportioned the liability be- 
tween the bus belonging to the Karnataka 
State Road Transport Corporation and 
the tourist bus in the proportion of 40:60. 
Aggrieved by the said common judgment 
and awards, the: Karnataka State Road 
Transport Corporation has filed these 
two. appeals, ; 


: ‘K. S.-R. T. Corpn. v.- Krishnan 


ALR 


7. The learned Counsel for the appel- 
lant argued that the finding of the Tri- 
bunal holding that the accident was the 
result of the actionable negligence on the 
part of both the drivers of the vehicles. 
was not justified and, in the alternative, 
he submitted that the compensation 
awarded by the Tribunal was exhorbitant 
and excessive. According to him, the 
apportionment of liability was not cor- 
rect as there was no negligence on the 
part of the driver of the Karnataka State 


` Road Transport Corporation, 


8. The learned Counsel for the respon- 
dents/claimants argued that since it was 
a case of composite negligence, the Tri- 
bunal was not justified in apportioning 
g liability. 

. The points, therefore, that arise for 
ae consideration - in these two appeals 
are: ier 

(1) Whether the Tribunal was justified 
in holding that the accident was the re- 
sult of the rash and negligent driving of 
both the vehicles by the respective dri- 
vers? ' 

(2) If so, whether the quantums of 
compensation awarded in the two cases 
are just and proper? ; 

.(3) Whether the Tribunal was justified 
in apportioning the liability of payment 
of compensation in the proportion of 
40:60? 


10. It is not in dispute that both t 
vehicles brushed each other as.a result 









ants (passengers) 
below the shoulder 
speaks volumes for the negligence on th 
part of the drivers of both the vehicles. 
In view of this fact, the doctrine of res 
ipsa loquitur comes into operation. In 
the absence of any satisfactory explana- 
tion on behalf of the drivers of both th 
vehicles, we have no reason to differ 
with the finding of the Tribunal holding 
that the drivers of both vehicles wer 
responsible in causing the accident, 

11. So far as the passengers travelling 
in the bus are concerned, it becomes a 
case of composite negligence on the part 
of both drivers in causing the accident. 

12. In the case of Hiradevi v. Bhaba 
Kanti Das (1977 ACC CJ 293): (AIR 1977 
Gau 31) the High Court of Assam a 
Gauhati has held, relying on a decision 
in. the case of Manjula Devi v. Manjusri 
Raha (1968 ACC C, J, 1) High Court of 
Madhya Pradesh, in similar circum- ` 
stances, when a bus and a-car dashed 
against each’ ance. and. when the Tribunal: ; 
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found that both the drivers were rash 
and negligent, that it was a case of joint 
tortfeasors and that the Tribunal was in 
error in apportioning the liability. 


Further, the High Court has observed as 


follows: 


. “A case of contributory negligence 
arises only where there was an act ‘or 
omission on the part of the plaintiff 
which has materially contributed to the 
damage, the act or omission being of 
such a nature that it may be properly 
described as negligence and that in a 
ease where there has been no contribu- 
tory negligence on the part of the victim, 
the question of apportionment does not 
arise”, - 


13. Therefore, in the present cases as 
well, there is no question of the Victims 
contributing in any way to the cause of 
the accident. The present cases are 
clearly cases of composite negligence. 
Hence, both the drivers are jointly and 
geverally liable to pay the compensa- 
fod 


14. With regard to the question of 
quantum of compensation, we shall first 
take up the case of Krishnan (claimant 
in M. C. (MVC) No. 40 of 1976); the claim- 
ant was 26 years of age. He was get- 
ing a salary of Rs. 400/- per month as 
per the statement of PW 1 Chandra 
Sekhar, the Welfare Officer of the Mill 
He lost his left hand below the shoulder 
joint. According to Schedule I to the 
Workmen’s Compensation Act, 1923, the 
disability is 80%. Therefore, the loss of 
earning would be Rs. 320/- per month 
and Rs, 3, 840/- per annum. Having re- 
gard to the age of the claimant and the 
rate of interest prevailing now, we 
choose '10’ as the multiplier, That gives 
us a sum of Rs, 38, 400/- . Making allow- 
ance for special damages, we deem it 
just and proper to award a sum of Rupees 
40,000/- as against Rs. 70,000/- awarded 
by the Tribunal to the claimant without 
proper reasons. If Rs, 70,000/- are in- 
vested in a Bank, the claimant would get 
Rs, 7,000/- annually by way of interest 
which works out to nearly a sum of 
IRs, 800/- per month As a matter of 
fact, the loss of earning amounts to only 
Rs, 320/- per month. Hence, we hold 
that the compensation awarded by the 
Tribunal to the claimant in M. C. (MVC} 
No. 40 of 1976 is excessive. 


15, ‘Adverting now to the claimant} 
injured in’ M. C. (MVC) No, 39 of 1976, 
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at the time of the accident, he was aged 
about 40 years and he was also getting 
a salary of Rs. 400/- per month, . Having 
regard to his age, we fix the total com- 
pensation at Rs, 35,000/- The Tribunal 
has awarded Rs. 57,000/- to him which is 
obviously exorbitant for reasons discus~ 
sed above. Since the overall figures in 
the two cases reflect fair compensation, 
it is not necessary to award compensa- 
tion in addition under other heads (vide. 
Fletcher’s case 1969 ACC CJ 99 (CA)). 


16. In the result, therefore, Miscel- 
laneous First Appeal No, 14 of 1979. is 
partly allowed and the total compensa- 
tion of Rs, 70,000/- awarded by the Tri- 
bunal is reduced to Rs, 40,000/-.. The 
respondents viz. the owners of both the 
vehicles and the insurers are directed to 


‘pay the same to the claimant with in- 


terest at 6% per annum from the date 
of the petition till payment as also the 
costs of the claimant before the Tribunal, 
It is further clarified that the liability of 
the Insurance Company (original respon- 
dent-3) is limited to Rs. 5,000/-. The 
Insurance Company shall pay the same 
along with interest at 6% per. annum 
from the date of the petition till pay- 
ment, The rest of the amount shall be 
paid by either or both the owners of the 


‘vehicles jointly and severally, - 


17. Miscellaneous First Appeal Num- 
ber 15 of 1979, is partly allowed and the 
compensation of Rs, 57,000/- awarded by 
the Tribunal.is reduced to Rs, 35,000/-. 
The respondents viz., the owners of both 
the vehicles and the insurers, shall pay 
the same along with interest at 6% per 
annum from the date of the .petition till 
payment as also the costs of the claim- 
ant before the Tribunal. The liability of 
the Insurance Company (original respon- 
dent-3) is limited to Rs, 5,000/-, The In- 
surance Company shall pay the same to 
the claimant along with interest at 6% 
per annum from the date of petition till 
payment, The rest of the amount shall 
be paid by either or both the owners 
jointly and severally to the claimant, 


18. The parties shall bear their own 
costa, ; 
Appeal partly allowed. 


"|" 
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N R KUDOOR, J. 


Marikullamma, Petitioner v, The Spe- 
cial Land Acquisition Officer, Rlys. and 
Karnataka Industrial Area Development 
Board, Bangalore and another, Respon- 
dents, 

Writ Petn, No, 8840 of 1980, Dj- 12-9- 
1980, 


Constitution of India, Art. 226 -— Civil 

P. C. (5 of 1908), O. 3, R. 4 and O. 17, 

R. 1 — A’s land acquired by Government 

— Compensation amount fixed — Writ 

petition by A for directing Goverriment 

to pay said : amount — Different High 

Court Govt. Pleaders appearing in case 

on different dates of hearing — Every 

new comer asking for adjournment on 
same ground that he did not know pro- 
ceedings of previous dates and records of 
case had not been received — After seve- 
ral adjournments case posted for final 
hearing — On that date new High Court 

Govt, Pleader appearing in case and re- 

questing for ` adjournment on same 

ba as before — Adjournment refus- 
— Necessity of there being some con- 
coat in appearance of High Court Gov- 

_ ernment Pleader in each case for speedy 
disposal and avoiding dislocation of work 
stressed, (Para 8) 

S. Vijayashankar, for Petitioner; V. C, 
Sabarad, Addl,. Govt, Advocate, for Re- 
spondents, 

ORDER :— By consent of the Advo- 
cates appearing on either side, the writ 
petition is taken up for final hearing. 

2. The petitioner Marikullamma has 
filed this writ petition for a writ in the 
nature of mandamus directing. the re- 
spondents to pay to the petitioner the 
sum of Rs. 28,833-75 with interest and 
allowances being the compensation for 
the acquisition of the land possessed by 
her in S. No. 101 of Peenya Village, Yesh- 
wantpur Hobli, Bangalore North Taluk. 

3, The brief facts that gave rise to this 
writ petition are as follows: 
` Petitioner’s father late Naga alias Nag- 
appa was the holder of a village office and 
in that capacity he held 4 acres 21 guntas 
of land in S. No. 101 of Peenya village 
of Bangalore North Taluk. He left be- 
hind the petitioner and her brother one 
Munihanumappa. After his death, the 
petitioner and the legal representatives 
of Munihanumappa, her brother (sirce 
deceased) applied to the . Assistant Com- 
missioner, Bangalore Sub-Division, Ban- 
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galore, for regrant of the above land un= 
der the provisions of the Karnataka Vil- 
lage Offices Abolition Act. The Assistan? 
Commissioner, by his order dated 18-4- 
1974 regranted an extent- of 2 acres 10!/2 
guntas to the petitioner and similar ex- 
tent was regranted to the other claim- 
ants, Being aggrieved by the aforesaid 
order, both the parties went up in ap- 
peal to the court of the District Judge, 
The petitioner lodged M, A, No, 198/1974 
and the legal representatives of her 
brother preferred M. A. No, 173/1974, 
Both the appeals were dismissed by the 
II Additional District Judge as per his 
order dated 18-10-1978 at Annexure-A - 
confirming the order passed by the As- 
sistant Commissioner regarding the ree 
grant, 


4. During the pendency of the appli- 
cation for regrant before the Assistant 
Commissioner, the State Government ac- 
quired the land and the petitioner was 
awarded a compensation of Rs, 46,833-73 
in respect of her 2 acres 10'/2 guntas of 
land as per the award Annexure-B dated 
30th April, 1975 with a direction that 
the petitioner would be paid, the com- 
pensation amount only after the case 
pending in the civil court in M. A, No, 
173 of 1974 was decided. During the pen~ 
dency of the appeal, the petitioner was 
paid a sum of Rs. 18, 000/- and the inter- 
est, being the compensation for one acre 
out of 2 acres 10/2 guntas, After the 
appeal had been disposed of as per An- 
nexure-A, the petitioner made a repre- 
sentation on 21-3-1979 as per Anne- 
xure-C requesting the ist respondent- 
Special Land Acquisition Officer for. pay- 
ment of the balance of the compensation 
amount. No action was taken, by the 1st 
respondent in this regard: Thereupon, the 
petitioner caused a lawyer’s notice dated 
21-2-1980 (Annexure-D) to be issued call- 
ing upon the respondents to make pay- 
ment of the money awarded as compen- 
sation and since no action was taken by 
the respondents, the petitioner approach- 
ed this Court through this writ petition, 


5. Emergent notice was ordered to be 
issued to the respondents on 17-6-1980, 
On 4-8-1980, the Government Advocate 
was directed to take notice for respon- 
dents 1 and 2 and produce the records 
at the time of preliminary hearing, re- 
lating to the acquisition of the land of 
the petitioner. On 20-8-1980. the case was 
adjourned at the request of the High 
Court Government Pleader and directed 


JX/KX/F358/80/GNB ; to be posted finally during the next weels 
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for hearing, Again on 27-8-1980, at the 
request of the. High Court Government 
Pleader who sought for 10 days time fi- 
nally, the matter: was adjourned and di- 
rected to be posted after.10 days as a 
last chance,. Again on 8-9-1980, at the 
request of Shri Venkatachalaiah learned 
High Court Government Pleader, tha 
case was adjourned and posted to this 
day with the specific understanding that 
the matter would be taken up finally. 


6. Today Shri V, C. Sabarad, learned 
High Court Government Pleader, has 
submitted that he is representing the re- 
spondents in the place of Shri Venkata- 
chalaiah and re wants further time to 
secure the records. The adjournment is 
strongly opposed by. Shri S. Vijaya- 
Shankar, the learned Advocate for tha 
petitioner, - 


7, Several adjournments were granted 
on the request of the High Court Gov- 
ernment Pleader appearing for the re- 
spondents although the Advocate for the 
petitioner was pressing for hearing of the 


writ petition. Again on 8-9-1980, on the. 


request of -Shri Venkatachalaiah, the 
Jearned High Court Government Pleader, 
the case was adjourned and posted to 
this day with specific understanding that 
the matter would be taken up finally, 
This day, in the place of Shri Venkata- 
ichalaiah, Shri V, C, Sabarad, learned 
High Court Government Pleader has sub- 
mitted that he is entrusted with the case 
and sought for further time on the same 
ground as before that the records have 
not been secured, 


8 There has been Jot of dislocation of 
the work in this court on account of the 
different ‘High Court Govt, Pleaders 
appearing in the same case on different 
dates of hearing as the new-comer would 
not know the proceedings of the previous 
dates in a particular. case and ask for 
adjournment on the same ground as be- 
fore, In order to’ avoid such dislocation 
of the work, this court has been impres- 
sing upon the High Court Government 
Pleaders that there should be some con- 
tinuity in the appearance in each case so 
that the cases may be disposed of speed- 
ily. In that view, this Court has been 
noting in each case the name of the High 
Court Government Pleader appearing for 
the Government. Thus a note was made 
in the order sheet of 8-9-1980 that the 
case was adjourned at the request of 
Shri Venkatachalaiah who represented to 
the court that he was entrusted with this 
casa, 
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However, today ‘Shri. V. Œ, Sabarad, 
fearned High Court Government Pleader 
submits to the Court that he is entrusted 
with the case file and sought for time 
on behalf of the respondents on the same 
ground as before that the records have 
not been received. If Shri Venkatachal- 
aiah were to appear for the respondents 
today, certainly he would have found it 
difficult to ask for further time since the 
case was adjourned at his request on the 
last occasion and posted finally to this 
date for hearing. Since the matter suf= 
fered several adjournments at the re- 
quest of the respondents, I am not in- 
clined to grant further time and hence 
the matter is taken up for final hearing 
rejecting the prayer made by Shri Saba- 
rad for further time, 


9. No statement of objections ‘tins been 
filed in this case, If seems to me from 
the averments made in the writ petition 
and also the documents produced along 
with the writ petition, there could not 
have been any say fo be submitted on 
behalf of the ee All that the 
petitioner asks for in this writ petition 
is a direction to pay the just amount due 
to her as awarded by the Special Land 
Acquisition Officer in respect of the ac- 


‘quisition of the Iand belonging to her 


long back and since the respondents have 
failed to do so, she has approached this 
Court for necessary. relief, It seems to 
me in the circumstances of the case, the 
petitioner is entitled for the direction 
sought for, ; 


10. Shri S, Vijayashankar, learned 
counsel appearing for the petitioner 
pressed for the costs of the petition 
against the 2nd respondent personally on 
the ground that the second respondent 
deliberately failed to take any action al~ 
though the petitioner made a representa 
tion to him as per Annexure-C D/- 21-3- 
1979 and again caused a lawyer’s notice 
dated 21-2-1980 fo be issued as per An- 
nexure-D requesting him to pay the 
amount due to the petitioner, bringing 
to his notice that there was no impedi- 
ment for him to pay the amount, It ap- 
pears to me that this submission of Shri 
Vijayashankar is Just and proper in the 
circumstances of the case, 


IL In the result, for the reasons stat- 
ed above, the rule is issued and made 
absolute, A writ of mandamus shall issue 
fo both the respondents to pay to the 
petitioner the sum of Rs, .28,833-75 being 
the compensation amount awarded toge- 
ther with interest and other allowances 





16 Kant, 


as per law within two months from the 
date of this order, The petitioner is also 
entitled to her costs from the second re- 
spondent, Advocate’s fee is fixed at Ru- 


pees 100/-. 
Petition allowed, 
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K. 8, PUTTASWAMY, J, 


Mahadeva Rao, Petitioner v. 
Chickanageswariah, Respondent, 

Civil Revn, Petn, No, 1229 of 1977, DJ- 
1-8-1980. 


Civil P. C. (5 of 1908), O. 1, R. 10 — 
Limitation Act (36 of 1963), S. 21 (1) Pro- 
viso and Art, 19 — Suit by A against B 
and C for recovery of money — Later C 
deleted as defendant at request of A 
himself — C again impleaded as defen- 
dant when suit claim was barred by time 
against him -— Court cannot make any 
decree against C — A could not claim 
benefit of S. 21 (1) Proviso as no appli- 
cation was made by him to court in that 
respect —— Moreover, S. 21 (1) Proviso 
applies to cases of initial omission to im- 
plead party. — ft has no application 
where plaintiff impleads a person as de- 
fendant but later with open eyes gives 
him up, (Paras 4, 5) 

N. V. Ramachandra Rao, for Petitioner. 


ORDER :— In this revision petition, 
the petitioner who was defendant No, 8, 
has challenged the judgment and decree 
dated 30-11-1976 of the Additional Civil 
Judge, Bangalore District, Bangalore, in 
R. A. No, 128 of 1976 affirming the judg- 
ment and decree dated 30-6-1976 of the 
Munstff, Doddaballapur in O, S. No, 183 
of 1971, ; 

2. On 5-8-1971, the respondent/plaintiff 

it O. S. No. 183 of 1971 for re- 
covery of a sum of Rs, 1382 alleged to be 
due by defendant No, 8 and seven others. 
On a memo filed by the plaintiff, the 
learned Munsiff by his order D/- 10-1-74 
deleted defendant No, 8. But, on a sub- 
sequent application made by the plaintiff, 
the learned Munsiff by his order dated 
19-6-1975, again tmpleaded defendant 
No. 8 as a party defendant. After such 
impleading, suit summons were served on 
defendant No. 8 and thereafter he ap- 
peared before Court and filed his written 
statement contesting the suif claim on 
-various grounds, . i 
. On a consideration of the evidence 
-placed before him, the learned Munsiff 


8. G. 
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decreed the plaintiff's suit, Against tha 
said judgment and decree of the learned 
Munzsiff, defendant No, 8 filed an appeal 
in R. A, No. 128 of 1976 before the learn- 
ed Civil Judge, in which he prominent- 
ly urged that as by the time he was im- 
pleaded as a defendant, the suit claim 
against him was barred by time and 
therefore, the decree made against him 
was liable to be set aside. On an exam- 
ination of the said and other contentions 
that were urged before him, the learned 
Civil Judge by his judgment dated 30-11- 
1976 has dismissed the said appeal, 


3. Sri N. V, Ramachandra Rao, learn- 
ed counsel for the petitioner, contends 
that when once the plaintiff has suo motu 
given up defendant No. 8, it was not open 
fo the learned Munsiff to again implead- 
him as a party defendant and decree the 
plaintiffs suit as by that time, the said 
claim was barred by time against him 
and in decreeing the plaintiffs suit, the 
learned Munsiff has acted illegally and 
with material irregularity affecting his 
jurisdiction, 

4, As noticed earlier, defendant No. 8 
who was originally. impleaded as a 


. was deleted at the request of the plaintiff 


himself. When the plaintiff had deleted 
defendant No, 8, undoubtedly it was not 
Open to the Court below to make any 
decree against him, As by the time de- 
fendant No. 8 was again impleaded, the 
suit claim against him had been barred 
by time. If the plaintiff had taken the 
risk to delete defendant No, 8 and im- 
plead him after the expiry of the period 
of limitation, the period of, limitation that 
had run out for instituting the said suit 
or another suit cannot be saved under 


‘the provisions of the Limitation Act. 


5. In the course of his judgmenf, the 
learned Civil Judge has negatived the 
aforesaid plea of defendant No. 8 on tha 
ground that the proviso to Section 21 (1) 
of the Limitation Act (hereinafter refer- 
red to as the Act) saves the suit claim 
against defendant No, 8. In the first place, 
the plaintiff had not moved the Court to 
exercise the power, if any, conferred on 
it by the proviso to Section 21 (1) of the 
Act, In order to claim the benefit of the 
proviso to Section 21 (1) of the Act, a 
party to a suit must make out a case to 
justify the exercise of the power by. the 
Court under the said provision. In th 
absence of any application made by the 
plaintiff, the question of the Court exer- 
cising the power does not arise. Apart 
from this infirmity, I am also of. the 
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opinion that ‘the proviso to Section 21 (1) 
of the Act which applies to cases of ini- 
tial omission, has no application to a case 
where a party impleads his opponent, but 
later with open-eyes gives him up. In 
“my opinion, the reliance placed by the 
learned Civil Judge on the proviso to 
Section 21 (1) of the Act, is clearly il- 
legal. - - 
$. From the foregoing, it is clear that 
"the suit filed by the plaintiff against de- 
_fendant No. 8 was clearly barred by time 
and was, therefore, liable to be dismissed. 
As the suit against -defendant No, 8 is 
liable to be dismissed as barred by time, 
‘the question of examining the tenability 
of the claim made by him or the ten- 
‘ability of the other defence urged by de- 
fendant No. 8 does not arise. 

7. In the light of my- above discussion, 
‘I allow this revision petition, set aside 
the judgments and decrees of the Courts 
below as against defendant No. 8 and dis- 
miss the plaintiffs suit against defen- 
dant No. 8. $ 

‘8. Civil revision petition allowed, 

9, As the respondent and his learned 
counsel are absent, I direct the parties 
to bear their own costs. 

; Revision allowed. 
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SPECIAL BENCH 
K. JAGANNATHA SHETTY, M. N. 
VENKATACHALIAH AND G. N. 
SABHAHIT, JJ. 

Smt, K. Azra Jabéen, Applicant v. State 
of Karnataka, Respondent. l 
' © Civil Referred Case No. 1 of 1980, D/- 
3-10-1980. 

Karnataka Stamp Act (84 of 1957), 
Schedule, Item 40 — Deed distributing 
assets of firm in. specie as between part- 
ners upon dissolution of firm — Payment 
of cash made to one partner in lieu -of his 
share in partnership assets — Duty charge- 
able — Deed chould be regarded as deed 
of dissolution of partnership firm under 
Item 40 and not of conveyance under 
Ttem 19. AIR 1966 Mys 323 (FB) held no 
longer good law in view of AIR 1968 SC 

676; AIR 1971 SC 2270; AIR 1973 SC 
1857 and AIR 1980 SC 176. 

Whenever the partnership accounts are 
adjusted and properties are distributed in 
specie as’ between the partners either 
upon retirement of-a partner or upon dis- 
solution of a firm, and payment of cash 
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-is made to one partner in lieu of his 
‘share in partnership assets, the instru- 
ment evidencing such distribution of the 


assets cannot be regarded as a convey- 
ance, . -o (Para 4) 
An interest of a partner in a firm is not 


an interest in any specific item of the 
partnership property. Every partner has 
a right to obtain his share of profits from 
-time to time during the subsistence of the 
partnership. He has also a right to get 
value of his share.in the net assets of the 
partnership on dissolution of the firm or 
on his retirement from the firm. The 
partner who receives his value of his 
share really receives his share in the 
artnership and not in consideration for 
transfer” of his interest in the partner- 
ship to the other partners. In such a case, 
there is no “transfer” of interest in the 
partnership assets, (Para 4 
The document in such a case should . 
only be regarded as a deed of dissolution 
of the partnership firm chargeable to duty 
under Item 40 of the Schedule to the | 
Stamp Act. AIR 1966 Mys 823 (FB) held 
no longer good law in view of AIR 1968 
SC 676, AIR 1971 SC 2270, AIR 1973 SC 
1857 and AIR 1980 SC 176. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1980 SC 176: 1980 Tax LR 109 3 
AIR 1977 Guj 1 Se 3 
AIR 1973 SC 1857: 1973 Tax LR 680 3 
AIR 1971 SC 2270: 1971 Tax LR 1547 3 
AIR 1968 SC 676 3 


AIR 1966 Mys 323 (FB) 1, 2, 3 
S. Nanjunda Swamy, for Applicant; 
R. P. Hiremath, 2nd Addl. Govt. Alvacate. 


for Respondent. 


JAGANNATHA SHETTY, This 
is a Reference made by the Chief Con- 
trolling Revenue Authority under Sec- 
tion 54 of the Karnataka Stamp- Act, 1957. 

The matter arises in this way: 

In March, 1975, a coffee plantation of 
Mudigere Taluk was purchased in the 
joe names of Mrs. K. Azra Jabeen and 
‘her brother- K. Anwar Ali. In January, 
1976 they entered into a partnership firm 
styled as ‘Kodagibyle Estate’. The entire 
property purchased by them was put into 
the stock of the partnership firm. in july: 
1978 the firm was dissolved and a docu- 
ment dated 24th July, 1978 was executed 
distributing the assets of the firm in specie 
as between the two partners. The estate 
along with the building thereon was allot- 
ted to the share of the sister while a cash 
of Rs. 4,80,786/- was paid to her brother. 
The stamp duty on the deed was paid. 
treating it as a deed of partition with an 
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additional stamp duty payable on a deed 
of dissolution of partnership. When the 
deed was presented for registration, it 
was impounded by the Sub-Registrar of 
Mudigere and later referred to the Deputy 
Commissioner under Section 33 of the 
Stamp Act.-On 12th December, 1978, the 
Deputy Commissioner made an order 
holding that the document was a convey- 
ance and not'a deed of partition. 
directed recovery of deficit stamp duty 
of Rs. 42,649-50 P. with a penalty equal 
to ten times thereon. Being aggrieved by 
the said order; the petitioner appealed to 
the Chief Controlling Revenue Authority 
under Section 58 (J) of the Act. The said 
Authority, following the decision of this 
Court in M. A: Venkatachalapathi v. State 
of Mysore (1966) 1 Mys LJ 21: ATR 1966 
Mys 328 (FB), has confirmed the order of 
the Deputy Commissioner. But at the re- 
quest of the petitioner, the case has been 
referred to this Court for opinion on the 
disputed question. 


_ 2. We, have now to determine the true 
nature of the'document. Mr. Nanjunda- 
swami, counsel for the petitioner per- 
suasively urged that the document jis no 
more than a deed of dissolution of part- 
nership, although it was styled as an in- 
strument of partition... He also urged 
that the decision of this Court in Venka- 
tachalapathi’s. ‘case is no longer 
ood Jaw in' view of the , subsequent 
ecisions ofthe Supreme Court. The 
document in question states : 


“1. The entire properties shown in the 
Schedule ‘A’ hereunder is allotted to’ the 
First Party absolutely and for ever and 
a sum of Rs. 4.80,786/- is allotted to the 
Second Party,” 

It further states : 


“2, The Second Party gives up the 
possession of the ‘A’ Schedule Properties 
and the Second Party has received the 
above said sum of Rs. 4,80,786/- from the 
First Party, through her P- A. Holder 
Mr. K. Hafizur Rahman, out of the assets 
of the partnership firm, under a pay, order 
No. 254/78 dated 24-7-1978 issued by 
Vijaya Bank Ltd... Chickmagalur Branch 
paid before the Sub-Registrar and the 
said sum is hereby acknowledged by the 
Second Party in full satisfaction.” 

Then it proceeds in these terms: 

“7. The Second Party from this day 
onwards shall not have any right of his 
own to enter into the ‘A’ Schedule Pro- 


perties.” in 
: XX 


XX XX 
XX NX X%& 
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-fullv set out in the deed, party’s 
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_ “10. The Second Party shall have no 
objections whatsoever for the receiving by 
the First Party of all the documents Jodg- 
ed with the Vijaya Bank. Ltd., Aldur, in 
respect of the ‘A’ Schedule Properties by 
the parties hereto and the Second Party 
has handed over to the First P all the 
documents in relation to the ‘A’ Schedule. - 
properties that have had been in his cus- - 
tody up to this date.” : 
The deed then concludes :- 


“15. The Partnership firm under the two 
deeds, dated 27-1-1976 and 1-9-1978, 
between the two parties relating to the 
‘A’ Schedule Properties as stated above, 
has been dissolved. , 


X% X% X Sa X 

“17. The value of the ‘A’ Schedule Pro- 
perties is Rs. 34,856-50 and the value of 
the amount received under tbis document 
by the Second Party is Rs. 4,80,786/- as 
per P’ Schedule. The stamp duty payable 
on this document is Rs. 820-50 (on ‘A’ 
Schedule properties, which is lesser). As 
this document also purports to be a dis- 
solution of the Partnership an. additional 
stamp duty of Rs. 3/- is also included in 
the above said stamp duty, apart from a 
further sum of Rs, 3/- towards agreement 
clauses. on these presents :—” 


It is clear from the general frame and 
tenor of the deed that the real intention 
of the parties thereto was to. dissolve the 
firm and ‘to distribute the properties 
thereof between themselves. atl th im- 
moveable properties of the firm were al- 
lotted to the petitioner and she was not 
given any The brother 
of the petitioner who was the 
other partner of the ‘firm was 
paid a sum of Rs. 4,80,786/- out of the 
assets of the firm. He was not given a 
share in the immoveable properties of the _ 
firm although indisputably he had such a 
share. It was thus an adjustment of the 
rights of the partners in the assets of the 

which was dissolved by consent. Ne 
doubt; the deed was styled at its head as 
“partition deed”. But when the facts are 
choice 
as to nomenclature and about the legal 
effects of those facts is of no consequence 
in the . construction of the document. 
There can be no estoppel by reason of 
any admission as to such effect. A rule of 
construction must find out the real nature 
of the document from what the parties 
have said notwithstanding the nomencla- . 
ture thereof. Let us now examine the 
legal position. 

We may begin with Venkatachalapathi’s 
case (AIR 1966 Mys 328) (FB). The docu- 


cash amount. 


~~ 
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ment which came for scrutiny therein 
was almost ‘similar to the one before us. 
It was a deed by which one of the. part- 
ners in consideration of a certain sum of 
money -released his share in the partner- 
ship assets and retired from the firm. Con- 
se ponny the firm stood dissolved. The 
enly ‘question that fell for decision was 
whether that deed was a release deed 
falling within Article 44 or u conveyance 
falling under Article 19 of the Karnataka 
Stamp Act. This Court held that it was a 
deed of conveyance. It was observed that 
upon the dissolution of a firm by retire- 
ment of one partner. the parties became 
co-owners in the assets and liabilities of 
the dissolved firm. It was also observed 
that there would be no material distinc- 
tion between the share of a co-owner in 
a particular immoveable property and a 
partners interest in the assets of the 
partnership. In other words, the interest 
of a partner in the assets of a dissolved 
firm was treated as an interest of a co- 
owner in any property. That deed was 
accordingly held to be a conveyance 
chargeable to duty under Article 19 of 
the Schedule to the Karnataka Stamp Act. 
. The Court, however, found it unneces- 
sary to examine whether that deed might 
also be tegarded as a release chargeable 
to duty under Article 44 of the Schedule, 
as under Section 6 of the Stamp Act, 
instruments coming within several des- 
criptions shall be chargeable only with 
the highest of such duties. 

8. Venkatachalapathľs case, if we may 
say so with great respect, did not take 
into account the real nature and inci- 
dents of a parmer’s interest in a partner- 
ship firm and the consequences of a dis- 
solution deed by which the assets of the 
quondam fi are distributed in specie 
amongst the erstwhile partners. The said 
decision also seems tọ have overlooked 
the legal efect when one of the partners 
takes away either cash or property in Heu 
of his share in the partnership assets. 

In Commr. of) Income-tax, Madhya 
Pradesh, Nagpur and Bhandara v, Devas 
Cine Corporation, AIR 1968 SC 676 at 
p. 678, paras 4 and 8. Shah, J. (as he then 
was) observed : 

ay. enter The distribution of surplus is 
for the purpose of adjustment of the 
rights of the partners in the assets of 
the parmership, it does not amount to 
transfer of assets. 

© X XK XX XK KK xX 
EZ X XX XK A X 

i: eee A partner may, it is true, in an 

action for dissolution insist that the assets 
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‘cannot be considered as goo 
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of the partnership be realised by sale of 
its assets, but where in satisfaction of the 
claim of the partner to his’. share in the 
value of the residue determined on the 
footing of an actual or notional sale pro- 
perty is allotted, the property so allotted 
to him cannot be -deemed in law to be 
sold to him.” 

In Commissioner of Income-tax, U. P. 
v. Bankey Lal Vaidya, AIR 1971 SC 2270 
at p. 2271, para 3. Shah, C. J., while ex- 
amining the scope of Section 12-B (1) of 
the Income-tax Act, 1922, observed: . 

eee eee A large majority of the assets 
were incapable of physical division, and 
the partners agre that the assets he 
taken over by Devi Sharan Garg at a 
valuation, and the respondent be paid his 
share of the value in money. Such an ar- 
rangement, in our judgment, amounted 
to a distribution of the assets of the firm 
on dissolution. . . . Payment of the amount 


` agreed to be paid to the respondent under 


the arrangement of his share was there- 
fore not in consequence of any sale, ex-' 
change or transfer of assets.” 

Commr. of Income-tax, Madras v. 
Madurai Mills Co. Ltd., AIR 1973 SC 
1357 at p. 1860, para 6, the above princi- 
ples have been extended to a shareholder 
of a company who receives certain sum 
of money representing his share in the 
assets of a company in liquidation. 
Khanna, J. said: - : 

“When a shareholder receives money 
representing his share on distribution of 
the net assets of the company in liquida- 
tion, he receives that money in satisfac- 


. tion of the ren which belonged to him 
1 


by virtue of his holding the shares and 
not by operation of any transaction which 
amounts to sale, exchange, relinquish- 
ment or transfer. In the circumstances. 
we find it difficult to hold that the asses- 
see company is liable to pay tax on capi- 
tal gains as contemplated by Section 12-B 
of the Act in respect of the amount of 


The same pee have been followed 
in Malabar Fisheries Co. v. Commr. of 
Income-tax, Kerala, AIR 1980 SC 176. 

In view of the aforesaid decisions of 
the Supreme Court, the law laid down by 
this Court in Venkatachala is case 
aw. 

We may also point out that a Special 
Bench of the Gujarat High Court in Chief 
Controlling Revenue Authority, Gujarat 
State v. Chaturbhuj, AIR 1977 Guj 1 has 
dissented from the view taken by this 
Court in Venkatachalapathi’s case (AIR 
1966 Mys 323) (FB). ` . 
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profits 
time to time during the subsistence of the 


alue -of his share in the net assets of the 
artnership on dissolution of the firm or 
on his retirement from the firm. The part- 
ner who receives his value of his share 
eally receives his share in the partner- 
ship and not in consideration for “trans- 
er of his interest in the partnership to 
the other partners. [See Kanga and Palkhi- 
ala’s The Law and Practice of Income- 
tax, Seventh Edition, Volume I, page Sa 
In such a case, there is no “transfer” o 
interest in the partnership assets. There- 
fore, whenever the parmership accounts 
are adjusted and properties are distribut- 
ed in specie as between the partners 
either upon retirement of a partner or 
ppu dissolution of a frm, and payment 
0 


hargeable to duty under Item 40 of the 
Schedule to the Stamp Act. 

5. The Reference is accordingly dis- 
posed of. 





Reference answered. 


AIR 1981 KARNATAKA 20 
: FULL BENCH 
BHIMAIAH, MALIMATH AND 
RAMA JOIS, JJ. 

Papinakanahalli Venkanna and others, 
Petitioners v. Janadri Venkanna Setty, 
Respondent. 

Civil Revn. Petn. No. 831 of 1975, D/- 
6-2-1980. 

Karnataka Rent Control Act 
1961), S. 21 (1) — Eviction of tenant — 
Prior notice under S. 106, T. P. Act — 
Not necessary to initiate proceedings 
under S. 21. (Transfer of Property Act 
(1882), S. 106). 

Before maintaining a petition for evic- 
tion under Section 21 ai of the Karna- 
taka Rent Control Act, 1961, 
necessary for the landlord to determine 
the contractual tenancy by issuing’ to the 
tenant a notice under Section 106 of the 
Transfer of Property Act. (Para 4) 


LX/LX/G784/80/GDR - 
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it is not 
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A tenant of a building falling within 
the purview of the Act does not cease to 
be a tenant by mere service of quit notice 
under Section 106 of the Transfer of Pro- 
perty Act, but only ceases to be a tenant 
when order for his eviction is made by. 
the competent Court under the Act, That 
being so, determination of a lease in ac 
cordance with the Transfer of Property 
Act is unnecessary and a mere surplusage 
and making out a case under the Rent 
Act for eviction of the tenant by itself is 
sufficient. AIR 1979 SC 1745, Followed. 

(Para 4) 
Cases Referred: Chronological Paras 
AIR 1979 SC 1745 : ILR (1979) Kant 165 2 
(1978) 1 Kant LJ 506 5 
AIR 1974 SC 818 3 


RAMA JOIS, J.:— A Division Bench 
of this Court, to whom the above civil 
revision petition was referred by a single’ 
Judge under Section 9 of the High Court 
Act, has referred the following question 
of law for opinion of the Full Bench. 

“Before maintaining a petition for - 
eviction under Section 21 (1) of the Karna- 
taka Rent Control Act, 1961, is it neces- 
sary for the landlord to determine the 
contractual tenancy by issuing to the ten- 
ant a notice under Section 106 of the 
Transfer of Property Act?” 

2. The order of reference was made 
on llth July, 1979. Sri Suresh S. Joshi 
learned counsel for the petitioner submit- 
ted that the above question has to be 
answered in the negative in view of the 
recent decision of the Supreme Court in’: 
V. Dhanapal Chettiar v. Yesodai Ammal 
decided on 28rd August. 1979, ILR (1979) 
Kant 165 Paras 1 and 6:(AIR 1979 SC 
1745), The said decision sets at rest, the 
controversial question relating to the ` 
necessity or otherwise of quit notice, ter- ` 
minating the tenancy contractual or other- 
wise in respect of a building, eviction ` 
from which is regulated by (the Rent . 
Act). The Court has held that as the evic- 
tion from buildings is regulated and con- 
trolled by law, there is no question of 
termination of tenancy by the issue of 
quit notice under Section 106 of the 
Transfer of Property Act. Hence the 
question has to be answered in the nega- 
tive following the aforesaid decision. 

3. Sri B. P. Holla, learned counsel for 
the respondent, nevertheless maintained 
that the aforesaid judgment cannot be ` 
taken as a binding authority for the fol- 
lowing reasons :— 

(i) As the relevant provisions of the - 
Kamataka Rent Control Act, have not 
been specifically considered and inter- 
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preted, the general observations made in 


the aforesaid decision cannot be consider- 
ed as a padng precedent under Arti-` 
cle 141 of the Constitution. 


(ii) The specific language used in the 
Karnataka Rent Control Act taken as a 
whole does “require the termination of 
tenancy in the manner prescribed under 
Section 106 of the 
Act. In support of the first submission 
he relied on the decision of the Supreme 
Court in Raval and Co. v, K. G. Rama- 
chandran, (AIR 1974 SC 818) in which it 
is observed that general observations 
made in any decision of the Supreme 
Court do not constitute precedent on the 
interpretation of a provision of a statute 
unless the particular provision is speci- 
fically considered and interpreted. In sup- 
port of the second submission he relied 


on Section 2 (r) of the Karnataka Rent” 


Control Act which defines the word -‘ten- 
ant’ as including a person continuing in 


possession after termination of tenancy. 
S. 20 (8) of the said Act which provides 
that the receipt of rent deposited under 


Section 19 by the landlord shall not oper- 
ate as a waiver of a quit notice given by 
the landlord and Section 21 (e) which pro- 
vides that the Act of giving notice to quit 
by a tenant to the landlord as a ground 
for eviction, in cases where the landlord 
has taken steps to sell or let the premises 
and has taken such steps, which in the 
opinion of the Court would seriously 
prejudice him if he could not obtain pos- 
session of the premises. 

4. We do not find that there i 
the slightest justification for the 
counsel for the respondent for 
the above submissions’ and there i 
ing in the three provisions to justify the 
submission. In the first paragraph of the 
judgment, the Supreme Court has set out 
the only question referred to a seven 
Judges Bench to resolve the cleavage of 
opinion as between decisions- of Hi 
Court as also- several decisions of 
Supreme Court, which is as follows : 


Whether in order to get a decree or 
order for eviction against a tenant under 
any State Rent Control Act, it is neces- 
sary to give a notice under Section 106 of 
the Transfer of Property Act? _ 

(Underlining by us (Underlining not 
given in copy—Ed.)) 
` That was the only question, which was 
considered and answered in the judgment 
and therefore, the view expressed on the 
question cannot be termed as general ob- 
servation having no binding effect. In this 


= 


tes 


Transfer of Property ` 
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behalf we may also set out the relevant 
portions of the Judgment. They are :— . 


In our considered judgment 
on the question of. a requirement of a 
notice under Section 106 of the Transfer _ 
of Property Act there is no scope for tak- 
ing different views on the basis of the 
various Rent Acts. In this regard the 
difference in the language does not bring ~ 
about any distinction. all the States 
the law should be uniform viz. that either 
a notice is necessary or it is not. 


XX xk xX x Xxx 

18. .... We have taken a different view 
of the matter ‘and have come to the con- 
clusion that determination of- a-lease in 
accordance with the Transfer of Property 
Act is unnecessary and.a mere surplusage 
because the landlord cannot get eviction 
of the tenant even after such determina- 
tion. The tenant continues to be so even| ~ 
thereafter. That being so, making out a 
case under the Rent Act for eviction of 
the tenant by itself is sufficient and it is 
not obligatory to found the proceeding 
on the basis of the determination of the 
lease by issue of notice in accordance 
-with Section 106 of the Transfer of Pro- 
perty Act”, 

(Underlining 24 us (Underlining not 
given in copy—Ed.)) 

The specific question which is required 
to be answered in this reference was also 
the specific question which arose for con- 
sideration before the Supreme Court and 
it has been held that mere difference on _ 
phraseology in different State Rent Con- 
trol enactments, does not make any 
-difference, as in substance, according to 
all enactments including the Karnataka 
Act, a tenant of a building falling within 
the purview of the Act does not cease to 
be a tenant by mere service of quit 
notice under Section 106 of the Transfer 
‘of Property Act, but only ceases to be a 
tenant when order for ‘his eviction is 
made by the competent Court under the 

ct. i me 


_ 5. Further the decision of this Court 
in Govindaswamy v. Pannalal, (1978) 1 
Kant LJ 506 in which a Division Bench 
of this Court has held that no quit notice 
is necessary to initiate proceedings under 
Section 21 of the Act has been specifical- 
ly referred to in the aforesaid decision. 


6. We therefore answer the question 
in the negative. 
Reference answered in negative. 
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M. P. CHANDRAKANTARAJ URS, J. 

G. P. Hemantha Kumar, Petitioner v. 
The Selection Committee for Admission 
to Govt. Medical Colleges, Bangalore and 
-gthers, Respéndents. 

Writ Petn.' No. 2084 of 1979, .D/- 1-0- 
1980.* ‘ 

Constitution of India, Art. 226 — Ad- 
mission to | Medical College — Seats 
should not be allowed to remain vacant. 

If for any reason ‘a seat had. become 
vacant within the prescribed quota and 
that seat could be filled by another can- 
didate eligible for that seat, then the same 
could not be denied on any ground what- 
soever as medical education being . very 
important, no seat in the prescribed quota 
should go waste. Also driving out the stu- 
dents half-way through their course 
should be ayoided because no costly seat 
for advanced studies in which the com- 
‘munity as whole has a stake, should Ro 
waste. W. P. No. 2829 of 1972, D/- 28 
1973 (Kant) and AIR 1980 SC 1230, Fol- 
lowed. (Paras 9, 11) 
Cases Referred: Chronological Paras 
AIR 1980 SC 1280 i 
(1973) W. P. No. 2829 ef 1972, D/- 28-8- 

1973 (Kant), Asha Rokade v. State of 

Mysore : 9 

B. Thilaka Hegde, for Petitioner; G. R. 
Nataraj, Goyt. Pleader (for Nos. 1 and 2) 
and Ravivarma Kumar (for No, 8). for 
Respondents. 

ORDER :— The petitioner was intimat- 
ed on August 27th, 1978 that he had been 
selected to the M. B. B. S. Course and 
allotted a seat in the Government Medi- 
cal College at Mysore. He had also been 
selected for B. Tech, (Metalurgical Engi- 
neering) in ‘Karnataka Regional Engineer- 
ing College, Sura , and was required 
to join that College on or before 28th 
August, 1978. 

2. In the light of the selection and 
admission to M. B. B. S. Degree Course 
at Mysore, he joined that Course forsak- 
ing his selection to B. Tech. (Metalurgical 
Engineering) Course at Surathkal. 

8. By another intimation dated 98th 
February, 1979 he was informed that his 
selection to the M. B. B. S. Course was 
cancelled. The said intimation was ac- 
companied ‘by what was described as 


*To quash order D/- 6-2-1979 passed by 
Selection Committee for admission to 
Govt, Medical College, Bangalore. 


KX/LX/G152/80/AAJ/MVJ 
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‘when he was not a party to the 


. the Selection Committee 


A. LR. 


Selection Notification.- From the said 
notification. it is seen that on account of 
the direction issued by this Court in 
W. P. No. 9780/1978, one Smt. Raje- - 
shwari was admitted to the M. B. B. S. 
Course in one of the Government Medi- 
cal Colleges in Karnataka. The direction 
of this Court was to admit the said Raje- 
shwari in supersession of the selection 
and admission made by the Selection 
Committee-Ist respondent, of one Nija- 
guna Basappa Aralikatti who was the 2nd 
respondent in the writ petition of Raje- 
shwari or in addition to his selection. It 
was further clarified in the said notifica- 
tion that the said Nijaguna Basappa 
Aralikatti who belonged.to Scheduled 
Tribe category did not join the College 
after the selection and as there was no 
other candidate available in that category, 
the reserved seat, therefore, stood trans- 
ferred to backward community pool, as 
a result of which the petitioner got select- 
ed. In the result. his seat was to be. can- 
celled and Smt. Rajeshwari had to be ac 
commodated in supersession of his selec- 
tion. It was dso clartied in that notifica- 
tion that admission of Smt, Rajeshwari 
would be subject to the condition that 
the Indian Medical Council and the Uni- 
versity of Mysore would not object and 
further that she would take the risk in 
the matter of requirement of attendance. 


4, Aggrieved by the said communica- 
tion accompanied with the notification, 
a true copy ef which is produced at Anne- 
xure-B to the petition, the ` petitioner 
having no other alternative remedy, has 
spore this Court under Art. 226 ot 

e Constitution contending inter alia 
that the impugned notification cancelling 
his selection was contrary to the direc- 
tions of this Court in W. P. No. 9780/ 
1978 and also is violation of the rules of 
natural justice inasmuch as the petitioner _ 
was not heard by the Selection Commit- '~ 
tee in the matter of cancellation, ‘more’ so, 
roceed- 
ings in this Court in W. P. No. 9780/1978. 
It is also urged for the petitioner that the 
ist respondent-Selection Committee arbi- 
trarily chose to supersede the selection 
made by it when the High Court had 
piven a choice to provide a seat to Smt. 

ajeshwari in addition to the seat of the 
petitioner in W. P. No. 9780/1978 if it was - 
possible. It is, therefore, the contention 
of the petitioner that as two seats were 
available in the Mysore Medical College. 
should have 
made the selection and allotment of Smt. 
Rajeshwari in addition te and not in 
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supersession. of the selection of the peti- 
tioner. 


~ 5, The Ist respondent-Selection Com- 
mittee has not filed any statement of objec- 
tions, nor the 2nd respondent-Principal, 
Government Medical College, . Mysore. 
However, Smt. Rajeshwari-8rd_ respondent 
herein has filed her statement of objec- 
tions. She has stated that the selection of 
the petitioner being provisional, the peti- 
tioner could not claim any vested right 
to the seat and as she had been attend- 
ing classes regularly after admission to 
the Medical College, the petitioner could 
not possibly have any grievance against 
her selection and admission to Mysore 
Medical College which was pursuant to 
the order made by this Court and which 
cannot be disturbed. 

6. On 28-2-1979 this Court issued rule 
nisi and gave‘ interim direction to conti- 
nue the petitioner in the 2nd respondent’s 
Medical College at Mysore subject to the 
final result of the writ petition. On a 
number of occasions, though the petition 
was listed for hearing it was not reached 
and it was only on 20-6-1980 the case was 
heard in part. At the time of hearing it 
was brought to the notice of the Court 
that two seats had become vacant in the 
Government Medical College in the 1978 


I Year M. B. B. S. batch on account of ' 


the unfortunate accidental death of two 
students in the 1978 batch of I Year 
M. B. B. S. Course and therefore there 
would be no need to cancel the selection 
of the petitioner as well as his continu- 
ance in the College would not either af- 
fect the quota fixed for the Course by the 
Indian Medical Council or in any other 
way interfere with the rights of other 
selected candidates. In the light of the 
said submission. Shri G. R. Nataraj,. learn- 
ed High Court Government Pleader, was 


directed to verify and submit whether 
that, in fact, was the position. 
7. The submission made on behalf 


of the petitioner was supported by pro- 
‘duction of a list of candidates who were 
selected and allotted to 2nd respondent’s 
College in the year 1978 for I Year 
M. B. B. S. Course. A copy of the list 
was served on the Counsel for respon- 
dents. This was done when. the petition 
came up for hearirig subsequently in the 
month of July, 1980. The learned High 
Court Government Pleader took time to 
verify the same. . 


8. The matter now coming up for hear- 
ing today, the Counsel for respondent-3 
and Counsel for petitioner are present. 
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The learned High Court Government 
Pleader is also present. As earlier stated, - 
no objection has been filed in the case nor 
is the correctness ‘of the current list of 
the 1978-79 I Year M. B. B. S. Course in 
the Mysore Medical College as listed by 
the petitioners Counsel contradicted or 
denied. From the list it is seen that as on 
the date in July, 1980 there were only 97 
students while the sanctioned strength is 
100, thus providing vacancy of three 
seats. : 


.8. A leamed single Judge of this 
Court in the case of Asha Rokade v. State 
-of Mysore (W. P. No. 2829 of 1972, decid- - 
ed on 28-8-1973) has taken the view that 
on the construction of the relevant Rules 
for selection to the Medical Course in the 
relevant year that if for any reason a seat 
had become vacant within the prescribed 
quota and that seat could be filled by an- 
other candidate eligible for that seat, then 
the same could not be denied on any 
und whatsoever as medical education} , 
eing very important, no seat in the pre- 
scribed quota should go waste. That deci- 
sion, on appen by the State was confirm- 
ed by the Division Bench and has been 
followed in subsequent writ petitions. 
10. In the instant case, in the absence 
of any material placed before the Court 
by respondents 1 and 2 that there are no 
vacancies whatsoever in the batch ot 
1978-79 and regard being had to the fact 
that both the petitioner and the 8rd res- 
put have taken their I year M. B. B.S. 
Xamination and have continued in the 
2nd year, it is but appropriate to extend 
the principle enunciated in Asha Rokade’s 
case and quash that part of the notification 
which is at Exhibit-B which has cancelled 
the selection of the petitioner’ to the I Year 
M. B. B. S. Course for the academic 
year 1978-79 and direct the Ist respondent- 
Selection Committee and the 2nd respon- 
dent-Principal, Government Medical Col- 
lege, Mysore, to confirm his selection and 
ow him to complete the Course in ac- 
cordance with the provisions made in that 
behalf by the University of Mysore. 


i. The view of this Court expressed 
in Asha Rokade’s case stands affirmed by 
the Supreme Court in the case of Charles 
K. S. Aria v. C. Mathew, (AIR 1980 SC 
1280) to the effect that we must try to 
avoid driving out the students half-way 
through their course . and see that no 


© costly seat for advanced studies in which 


the community as whole has a stake was 
wasted. It is ordered accordingly and 
rule is made absolute. 
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- 12. In the circumstances of the - case 
there’ will be no order as to costs. 
i Petition allowed. 
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M. P. CHANDRAKANTARAJ URS, J. 

Siddegowda, Appellant v. Lakkamma 
and others, Respondents. 

Second Appeal No. 262 of 1974, D/- 
19-8-1980.* - 

Transfer of Eroperiy Act (4 of 1882), 
Section 89 — Right of wife to receive 
maintenance out of property of husband 
— Property sold by husband to avoid 
` claim of wife — Properly can be charged 
for ensuring payment of maintenance. 

Where a transaction of sale 
moveable property was entered into by 
the husband after coming to know that 
the wife was going to present a suit for 
maintenance, the same could not be said 
to be bona fide transfer without ‘notice 
_ and therefore the property could be charg- 
> ed for ensuring payment of maintenance 
without voiding the sale deed. AIR 1962 
Mys 207, Rel. on; AIR 1957 Andh Pra 710, 


Dist. (Paras 8, 11) 
Cases Referred: Chronological Paras 
AIR 1962 Mys 207 : 

AIR 1957 Andh Pra 710 6, 9 


B. K. Ramachandra Rao, for Appellant; 
K. N. Shankaralingappa, for Respondent 
Nos. 1 and 2 (b). 


JUDGMENT :— This Second Appeal 
under Section 100 of the Civil P. C. as it 
was before the 1977 amendment is by 
the 2nd defendant against the concurrent 
findings of the Courts below. 

2. The facts may be briefly stated as 
follows: 

The Ist respondent-plaintiff filed a suit 
for maintenance against the respondent- 
defendant-1 who had deserted her for 
over a period ‘of eight years. She made 
the appellant-Defendant No. 2 a party to 
the proceedings because about three 
months prior to the filing of the suit the 
appellant had purchased from Defendant 
No, 1 (Respondent-2) two items of pro- 
perty described in the suit as items 3 and 
4 of the suit schedule. The respondent: 
plaintiff, among other reliefs, sought for 
a charge to be created on suit schedule 
items 3 and 4,as well, for ensuring and 
securing payment of her maintenance if 
shé succeeded in the suit. 





*Against Judgment and decree of Addl. 
Civil Judge, ‘Tumkur, D/- 1-12-1978. 
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3. Among several issues framed by the 
trial Court issue No. 5 was as follows: - 

“Is not the 2nd defendant a bona fide 
purchaser for value without notice?” 
The trial Court came to the conclusion, on 
appreciating the evidence on record that 

e sale in favour of the appellant as per 
Exhibit-D1 was a transaction which was 
entered into between the defendants after 
coming to know that the plaintiff was 
going to present a suit for maintenance. 
It was in that circumstance that the 
trial court held that under the terms 
of Section 39 of the T. P. Act the suit 
schedule properties 3 and 4 were liable 
to be charged for ensuring payment of 
maintenance to the plaintiff. Aggrieved by 
the judgment and Aerie in so far as it 
affected the suit schedule properties $3 
and 4 the appellant preferred R. A. 278/ 
1972 in the lower appellate Court. The 
lower appellate Court also came to the 
conclusion, on appreciating the evidence 
on record, that issue No. 5 should be 
answered against the appellant. 


4, In this Court, the learned Counsel 
appearing for the appellant has urged 
many grounds in the grounds of appeal 
but they are mere repetitive grounds an 
can be summarised into two grounds only. 

5. The first of such grounds is that 
the Courts below erred in coming to the 
conclusion that the appellant had not pass- 
ed any consideration in respect of Exhi- 
bit-D1 the sale deed conveying suit sche- 
dule properties 8 and 4, This conclusion 
is not the finding of the Court on an issue 
raised in the suit. The conclusion reached 
was solely in connection with issue No. 5 
which was raised only to test whether the 
appellant was a bona fide purchaser with- 
out notice or with notice, and solely for 
the purpose of creating a charge in terms 
of Section 89 of the T. P. Act. Therefore, 
the mere observations made by the trial 
Court in the matter of passing of con- 
sideration in respect of the transaction as 
per Exhibit D-1 can at best be observa- 
tions not amounting to voiding the sale 
transaction under Exhibit D-1, In fact, it 
is not voided. Therefore, this ground is 
not of much assistance to the appellant 
in pointing out any error of law on the 
relief granted on the basis of the finding 
in respect of Issue No.°5. ` 

6. The 2nd ground is to the effect that 
even after the alienation under Exhibit D-1 
on- account of the purchase made of an- 
other garden land under Exhibit D2, the 
2nd respondent-Ist defendant had suffi- 
cient property which was adequate secu- - 
rity in respect of which alone the charge 
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should. have been created for the payment 
of maintenance ordered by the Courts 
below. and. it was not correct in law for 
the Courts below to create a charge in 
respect of the properties conveyed to the 
appellant under Exhibit D1. In support of 
this ground, the learned Counsel has re- 
lied upon the decision of Andhra Pradesh 
High Court reported in the case of Banda 
Manikyam v. Venkayamma, (AIR 1957 
Andh Pra 710). In the said case, learned 
Judge observed as follows: 


“Though the right of the wife to sepa- 
rate maintenance does not.form a charge 
upon her husband’s property, ancestral or 
self-acquired, yet, when it becomes neces- 
sary to enforce or preserve such a right 
effectively, it a be made a specific 
charge on a reasonable portion of the pro- 
erty. If the right of maintenance is im- 
perilled or jeopardised by the conduct 
and dealings of the husband or father 
with reference to his properties, the Court 
can create a charge on a suitable portion 
thereof, securing the payment of main- 
tenance to the wife or children.” 


7. It is the learned Counsel’s conten- 
tion that once it was proved that the hus- 
band had other properties, it was unneces- 
sary to create charge on the properties 
alienated by the appellant. The learned 
Counsel has relied upon that portion ‘of 
the observation which is underlined by 
me, 


8. I do not see how that is really of 
any assistance to the appellant because 
the charge is created in terms of statutory 

rovisions contained in S. 89 of the 
Transfer of Property Act. Once the Courts 
below came to the conclusion based on 
jthe finding of facts that the transfer under 
|Exhibit D1 was not bona fide transfer with- 
out notice, then S. 89 of the T. P. Act 
should operate without hindrance as 
was held by this Court in the decision 
rendered by a Division Bench ‘of this 
Court in the case of Kare More Shara- 
bhanna Rudrappa v. Basamma, (AIR 1962 
Mys 207). The Court held as follows: 


“After that partition, the third defen- 
dant purported to gift all his properties 
in favour of defendants 4 and 5 who are 
the sons of the second defendant. The 
Courts below have come to the ‘conclu- 
sion that the partition in question was 
effected with a view to defeat the claims 
of the plaintiffs and that the plaintiffs had 
been compelled to leave. the house some 
time prior to that partition. They have 
also come to the conclusion that the Gift 
Deed Exhibit B-2 (dated 28-5-1952) - in 
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favour of defendants 4 and. 5, the sons 
of the second defendant, was also execut- 
ed with the same object in ‘view. 


In the opinion of the first appellate 
Court,. despite the gift under Ex. B2, the 
plaintiffs are entitled to a charge over the 
properties gifted in view of S. 39 of the 
T. P. Act. The Courts below did not set 
aside either the partition deed or the gift 
deed as the transactions covered by those 
deeds had been voluntarily entered into 
by the third defendant whatever might 
have been his motive in so doing. There- 
fore, all that we have to consider in this 
appeal is whether the provisions contain- 
ed in S. 39, T. P. Act can be availed of in 
justification of the charge granted by the 
Courts below....:... The next question 
is, had the plaintiffs right to receive main- 
tenance from the profits of the suit pro- 
perty? If they had such a right, then they 
can rely on S. 89 in support of the charge 
granted in their favour.” 

9. After discussing several cases in- 
cluding the decision rendered by Viswa- 
natha Sastry, J., as he then was in Banda 
Manikyam’s case (AIR 1957 Andh Pra 710), 
the Division Bench came to the conclu- 
sion that: 


“The charge in question is claimed not 
under Section 18 or under S. 20 of the 
“Act” but under S. 39 of the T. P. Act. 
We have earlier come to the conclusion 
that the wife as well as the minor child- 
ren -have a right to receive maintenance 
from the profits of the immovable pro- 
perty of the husband ‘or the father as the 
case may be.” 

10. In fact, the contention urged in the 
said case of Kare More Sharabanna 
Rudrappa v. Basamma was somewhat 
similar to the contention urged in this ap- 
peal by the learned Counsel for the ap- 
pellant. 

11. Therefore, the Courts below cor- 
rectly extended the benefit to the plaintiff 
which flows from the provisions of S. 39 
of the T. P. Act by creating a charge on 
suit schedule properties 8 and 4 without 
voiding the transaction under Exhibit D-1. 


- I, therefore, see no error of law in the 


judgments of the Courts below in so far 
as the appellant is affected. 


. 12. In the result, this second appeal 
is dismissed. But, in the circumstances of 
the case, parties will bear their. respective 


costs in this Court. 
. Appeal dismissed. 


coer 
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G. N. SABHAHIT AND D. R 
VITHAL RAO, JJ. 

H. Narayaniah and ete. etc., Appellants 
v. The Land Acquisition Officer, Banga- 
lore, Respondent. 

Misc. First Appeals Nos. 277 and 444 to 
450 of 1970, D/- 3-7-1980. l 

(A) Land Acquisition Act (1 of 1894), 
S. 23 — Market value — Determination of 
— Award in respect of adjacent land con- 
taining determmation of value on fairly 
proximate date|— Relevant — Such award 
can be admitted in evidence. (Evidence 

Act , (1872), Ss.: 13, 18). i 
' Where certain lands were acquired in 
two stages, and the Land Acquisition 
Officer had admitted that land in II stage 
was adjacent to land in I stage, and the 
Land Acquisition Officer had himself 
taken into consideration the award made 
by him in I stage, while fixing market 
value for II stage. the award made in` I 
stage was relevant and therefore, it could 
‘be admitted in evidence, for determina- 
tion of market! value in II stage. C. A. 
No. 176 of 1962, decided on 10-4-1968 

(SC), Rel. on. (Paras 8, 9) 

(B) City of Bangalore Improvement Act 
(5 of 1945), Ss 19, 27 — Delay of more 
than three years between preliminary and 
final notifications — Awarding of interest 
on market’ value as contemplated under 
Karnataka Act 10 of 1968 — Not excluded 
by Improyement Act either expressly or 
by implication.! (Land Acquisition Act 
(1894), Section’ 23; Karnataka Land Ac: 
quisition (Amendment and Validation) Act 
(10 of 1968), S: '3 (8)). P 

There is nothing in the City of Banga- 
lore Improvement Act (5 of 1945) which 
expressly or by necessary implication ex- 
cludes awarding of interest contemplated 
under Section 8 8) of the Karnataka Act 

10 of 1968. On the other hand all the 
provisions of Land Acquisition Act are 
made applicable, unless they are specifi- 
cally excluded: Therefore, S. 3 (3) of the 
Karnataka Act, 10 of 1968 is applicable 
to acquisition of land under City of 
Bangalore Improvement Act. ATR 1976 
SC 2403, Rel. on. (Para 28) 
Cases Referred: Chronological Paras 

AIR 1976 SC. 2403: (1976) 2 Kant LJ 
. _ 189 l 2, 17 

(1963) C. A. No. 176 of 1962, D/- 10-4- 

1963 (SC), Khaja Fizuddin v. State of 

Andh Pra > 8 

S. Rangaraj, for N. K. Gopala Iyèngar 
(in M. F. A. No. 277 of 1970) and S. 
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Rangaraj (in M. F. A. Nos. 444 to 450 of 
1970), for Appellants; K. Gopalakrishna, 
for Respondent, in all appeals. 

SABHAHIT, J.:— These appeals are 
directed against the common judgment 
and awards dated 27-8-1969 passed by the 
HI Additional Civil Judge, - Bangalore, 
in Land Acquisition Cases Nos. 38, 35, 36, 
87, 38, 39, 42 and 43 of 1968 on his file, 
awarding compensation at the rate of 
Rs. 4/- per square yard for the lands ac 

uired.: These lands were - acquired - for 
ormation of Pinamangale Lay Out, I 
Stage, by Preliminary Notification dated 
21-7-1960. The Land Acquisition Officer 
awarded compensation at the rate. of 
Rs. 8,000/- per acre for garden lands 
facing rail road, Rs. 7,000/- per acre for 
garter lands interior, Rs. 6,500/- per acre 

x dry lands and Rs. 500/- per acre for 
‘Kharab’ lands, which were raised, as 
stated above, to Rs, 4/- per square yard 
by the learned Civil Judge. Aggrieved by 
the said common judgment and awards, 
the claimants came up in the above ap- 
peals before this Court. > 

2. This Court, once before, decided 
these appeals by its judgment and awards 
dated 21-6-1973 against which the Trust 
Board went up in appeal to the Supreme 
Court of India and the Supreme Court of 
India, by its judgment and order dated 
16-8-1976 passed in Civil Appeals Nos. 644 
to 650 of 1974: (Reported in AIR 1976 SC 
2408), allowed the appeal and remanded 
these cases back to this Court with the 
following observations: 

Maca ak The result is that we allow these 
appeals and set aside the judgment and 
order of the Karnataka High Court and 
direct it to decide the cases afresh on evi- - 
dence on record, so as to determine the ` 
market value of the land acquired on the 
date of the notification under S. 16 of the 
Bangalore Act. It will also. decide the 
question, after affording parties oppor- 
tunities to lead necessary evidence, whe- 
ther the judgment, sought to be offered as 
additional evidence, could be admitted.. 


3. After the records were received, 
parties were given several opportunities 
to adduce additional evidence, if they so 
desired. No additional evidence is adduce- 
ed apart from an application for adducing 
additional evidence submitted by the 
claimants. Objections are no. doubt filed 
to this application to admit any additional 
evidence under Order 41, Rule 27 of the 
Code of Civil Procedure. 

4. Shri S, Rangaraj, the learned Ad- 
vocate appearing for the claimants ‘in 
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Miscellaneous First Appeals Nos. 444 te 
450 of 1970, eloni argued that the 
compensation awarded by the learned 
Civil Judge at the rate of Rs. 4/- per 
square yard is on the lower side. He sub- 
mitted that the compensation should be 
based, at any rate, on the amount of 
market value fixed for similar lands, cover- 
ed under the award passed in Miscellane- 
ous First Appeal No. 140 and connected 
matters of 1969 at the rate of Rs. 25,000/- 
by this Court. It is for that purpose that 
he has given an application to admit the 
said awards into evidence. He further 
submitted that in view of sub-section (8) 
of Section 8 of the (Karnataka) Act to fur- 
ther amend the Land Acquisition Act, 
1894, viz., Act No. 10 of 1968, the claim- 
ants should also be paid interest at 6% 
per annum from the date of expiry of 
three years from: the date of the preli- 
minary notification till the date of tender 
of payment of compensation awarded by 
the Collector. 

5. As against this, Shri K. Gopala- 
krishna, the learned Advocate appearing 
for the Trust Board, submitted that the 
said sub-section (8) of Section 3 of (Kar- 
nataka) Act No. 10 of 1968 would not be 
applicable to acquisitions by the Trust 
Board. He further submitted that the 
“nature and the characteristics of the lands 
acquired for Binnamangala Lay Out, I 
Stage, and the awards made thereunder, 
would not be a proper guide for deter- 
mining the market value for the purpose 
of compensation in the present cases. 

6. The points, therefore, that arise 
for our consideration in these appeals are: 

(1) Whether the additional evidence 
sought to be introduced into evidence 
should be admitted into evidence? 

(2) What is the proper market value for 
the purpose of compensation on the facts 
of the present cases? and : 

(3) Whether the provision of sub-sec. (3) 
of Section 3 of (Karnataka) Act No. 10 o 
1968 is applicable to the facts of the pre- 
sent cases 
'7. The Supreme Court of India has 
thus laid down in the judgment in these 
cases: “We do not think it necessary -to 
take so restrictive a view of the. provi- 
sions of Sections 11 and 18 of tbe Evi- 
dence Act as to exclude such judgments, 


after going through the evidence even 
when, good grounds are made out for 
their admission.” 

8. In Khaja Fizuddin v. State of 


Andhra Pradesh, (C. A. No. 176 of 1962: 
decided on 10-4-1963), a Bench of three 
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pie of the Supreme Court of India, 
eld that such judgments would be rel- 
evant if they relate to similarly situated 
properties and. contain determinations of 
value on dates fairly proximate to the 
relevant date, i 

9. It is seen that the award in ques- 
tion was passed after the trial Court 
delivered its j 5 S That being so, it 
was not possible r the claimants to pro- 
duce the award before the trial Court. It 
is subsequent event which has relevance 
for determination of the market value 
in these cases. For, even the Land Ac 
quisition Officer has admitted that Binna- 
mangala Lay Out, II ie is adjacent to 
Binnamangala Lay Out, I Stage, and he 
has himself taken into consideration the 
award made by him for I Stage 
while fixing the market value for 
the I Stage. That shows how rel-; 
evant the said award is for the purpose of 
fixing the market value in these cases. Ini 
our considered view, the said award is 
necessary for doing substantial justice be- 
tween the parties; and we admit the samei 
into evidence. 

10. The preliminary notification in the 
said award is dated 11-11-1950 and the 
preliminary notification in the present ac- 

uisitions is dated 21-7-1960. Therefore. 

e market value fixed is within the 
realm of reasonable proximity. Hence, we 
deem it just and proper to admit the said 
award into evidence. It shall now be 
marked as ‘Exhibit P-14’. 


11. On considering the oral and docu: 
mentary evidence in that case, this Court 
has fixed the market value in the said 
award at Rs. 25,000/- per acre. That 
award, however, as stated above, is based 
on the prelimi notification dated 
11-11-1959 whereas the present acquisi’ 
tions are pursuant to the preliminary noti- 
fication dated 21-7-1960. Therefore,. there 
is nearly difference of one year between 
the two preliminary notifications. 

12. This Court has taken judicial 
notice that the market value has been ap: 
preciating gradually from the year 1960 
in and around Bangalore City and this 
Court has found it proper to take such 
appreciation at 10 per cent per annum 
an in similar circumstances from the 
year 1960-61, this Court has allowed 
10 per cent per annum appreciation 
which, in our considered view, is proper 
and we respectfully agree with-the said 
observation of this Court. Reasons are not 
far to seek. In these areas, the potential 
has been fast increasing from year to year 
and the money value is fast decreasing. 
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Hence, the appreciation taken at 10 per 
cent per annum in our considered view, 
is quite modest and reasonable. We take 
the same. Adding 10 per cent per annum 
to the market value fixed in the previous 
award, we get the market value at Rupees 
27,500/- per acre for these lands as 
against Rs. 30,000/- claimed by the claim- 
ants. 

18. The conclusion that we have 
arrived at finds support from Exhibit P-2, 
which is a document evidencing a sale otf 
similar land in the vicinity on 25-1-1959 
at the rate of Rs. 5/- ae square yard. 
The value per acre would work at Rupees 
24,200/-. 

14. The preliminary notification in the 
instant cases is: dated 21-7-1960, which is 
nearly one and a half years subsequent to 
the sale deed. Adding 15 per cent per 
annum to the said value per acre, we 
get as on the date of the preliminary 
notification, Rs. 27,800/-. Therefore, the 
proposed market value that we have fixed 
at Rs. 27,500/- would find support even 
independently of the award from the 
bona fide sale transaction evidenced by 
Exhibit P. 2. The land covered under 
Exhibit P-2 is certainly more than the 
lands covered under Exhibit P-12. There- 
fore, we deem it just and proper to com- 
pare the value of it on the basis of 
Exhibit P-2 and, for reasons discussed 
above, having regard to the sale transac- 
tion as well as the award made by this 
Court for comparable lands, we are satis- 
fied that Rs. 27,500/- per acre would be 
the just and proper market value for the 
purpose of compensation on the facts of 
these cases. We fix it accordingly. 


15. We shall next revert to the ques- 
tion of additional interest. The learned 
Advocate appearing for the claimants in- 
vited our attention to ‘sub-section (8) of 
Section 3 of ‘Karnataka’ Act No. 10 of 
1968 which reads: : 


“Where acquisition of any particular 
land covered by a notification under sub- 
section (1) of Section 4 of the principal 
Act, or the amended Act before the com- 
mencement of the Act is or has been made 
in pursuance of any declaration under 
Section 6 of the Principal Act or the 
amended Act, whether made before or 
after the expiry of three years from the 
date of publication of such notification, 
there shall be paid simple interest, cal- 
culated at six per cent per annum on the 
market value of such land, as determined 
under Section 28 of the principal Act or 
the amended Act, from the date of expiry 
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of the said period of three years to the 


lt 


- that these provisions 
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date of tender of payment of compensa- 
tion awarded by the Deputy Commis- 
sioner for the acquisition of such land:. .” 

16. The learned Advocate, represent- 
ing the Trust Board, however, submitted 
would not be ap- 
plicable for the acquisition done under 
the City of Bangalore Improvement Act, 
1945, especially in view of the provisions 
of Section 19 of the said Act. 

17. The Supreme Court of India has 
explained in the very decision, remanding 
the cases (Land Acquisition Officer, CITB 
v. Narayanaih, ((1976) 2 Kant LJ 189: (AIR 
1976 SC 2408) ) that the provisions in the 
Lard Acquisition Act which are not in- 
consistent with the provisions of the City 
of Bangalore Improvement Act, 1945, 
would be applicable for any acquisition 
for purposes of that Act. : 

18. Section 27 of the City af Bangalore 
Improvement Act, 1945, reads: i 


“Provisions applicable by the acquisi- 
tion of Jand otherwise than by agree- 
ment. — The acquisition otherwise than 
by agreement of land within or without . 
the City under this Act shall be regulated 
by the provisions so far as they are applic- 
ale. of the Mysore Land Acquisition Act, 
1894, and by the following further provi- 
sions, namely :— ; 

XX XX XX XxX Xx” 

19. Explaining the terms ‘so faras they . 
are applicable’, the Supreme Court of ` 
India in the aforesaid case has observed 
that the meaning of the words ‘so far as 
they are applicable’ used in Section 27 of 
the Bangalore Act cannot be construed to 
exclude the application of any general 
ea ale of the Land Acquisition Act. 

aey amount to laying down. the principle - 
that what is not either expressly or Dy 
necessary implication excluded must be 
o Therefore, we have to see whe- 

aer there is any provision in the City of 
Bangalore Improvement Act, 1945, exclud- 
ing expressly or by necessary implication 
the applicability of sub-section (8) of Sec- 
tion 3 of the (Karnataka) Act No. 10 of 
1968. 

20. It is in this connection that the 
learned Advocate appearing for the 
Bangalore Development Authority invit- 
ed our attention to Section 19 of the 
aforesaid Act which reads: 


“Board to execute the scheme within 
seven years. — Where within a period 
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of seven years from the date of 
the publication in the Mysore 
Gazette of the declaration under 


clause (b) -of sub-section (1) of Section 18, - 
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the Board fails to execute the scheme, 
substantially the scheme shall lapse and 
the provisions of Section 27 shall become 
inoperative.” 


21. We are unable to appreciate how 
this general provision providing for a 
different context excludes the awarding of 
interest contemplated under sub-section e) 
of Section’ 3 of (Karnataka) Act No. 10 o 
1968. In fact, it was brought to our notice 
that earlier to the amendment of 1967 
there was no time limit in the old Mysore 
Land Acquisition Act for issuing the final 
notification; but at least some period is 
fixed in the City of Bangalore Improve- 
ment Act, 1945. l 


22. The question before us is not 
whether the scheme has lapsed or is like- 
ly to lapse. The simple question before 
us is whether there is delay of more than 
three years in issuing the final notification 
after the preliminary notification - and the 
interest, as stipulated, should be given or 
not. 

28. There is nothing in the City of 
Bangalore Improvement Act, 1945, which 
expressly or by necessary implication ex- 
cludes such awarding of interest. On the 
other hand, all the provisions are made 
applicable, as stated above, unless they 
jare specifically excluded, On the other 
hand, it is seen by reading sub-section (2) 
of Section 27 of the City of Bangalore 
Improvement Act, 1945 that the publica- 
tion of a declaration under Section 18 shall 
be deemed to be the publication of a 
declaration under Section 6 of the Mysore 
Land Acquisition Act, 1894. 


24. That being so, the first ingredient 
of sub-section (3) of Section 8 of Kama- 
taka Act No. 10 of 1968 is satisfied. The 
only other ingredient contemplated under 
that sub-section is that the final notifica- 
tion should have been issued beyond three 
years and in the instant cases the pre- 
liminary notification was issued on 21-7- 
1960 and the final notification is dated 
17-2-1967. Therefore, it is obvious that 
the sub-section applies to the facts of 
.these cases and he claimants are entitl- 
ed to interest as contemplated in sub-sec- 
tion (3) of Section 3 of Karnataka Act 
No. 10 of 1968. i 

25. In the result, therefore, the ap- 
peals are partly allowed. We fix the 
market value for purposes of compensa- 
tion in these cases at Rs, 27,500/- per acre. 
We further direct that the claimants shall 
get the usual statutory solatium and inte- 
rest at 6% .per annum ` on.the enhanced 
amount of compensation from- the date of 


M/s. Corporation Bank Ltd. l 


‘of the decree. But, on 16-7-1980, 
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taking possession till payment. The claim- 
ants shall also be paid interest under sub- 
section (3) of Section 3 of Karnataka Act 
No. 10 of 1968 at 6% per annum „on the 


„market value fixed from 21-7-1963’till the 


date of tender of payment of compensa- 

tion awarded by the Collector in - these 

cases for the acquisition of these lands. 
No costs of these appeals. 


Appeals -partly allowed. 
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M/s. Corporation Bank Ltd., and an- 
other, Petitioners. 
Civil Revn, Petn. No. 2420 of 1980, D/s 
12-8-1980.* . ae 
Civil P, C. (5 of 1908), S. 151 — Scope 
— Court can condone delay im filing fee 


certificate, in exercise of its inherent 
powers. (Para 4) 
S. P. Shankar, for Petitioners, 
ORDER :— In this unusual revision 


etition, the plaintiff and the defendant 

ave joined in challenging an arbi- 
trary order made by a senior Civil 
Judge working in the City of Bangalore. 
As this revision is filed by all the parties 
to the suit jointly, I propose to finally dis- 
pose of the same without formally admitt 
ing the same. In order to appreciate the 
question that arises for determination, it 
is necessary to notice the facts of the case 
in the first instance. In the course of my 
order, I will refer to the Ist petitioner 
who is the plaintiff, as the plaintiff and 
the 2nd petitioner who is the defendant 
as the defendant, i 

2. Some time in 1978 the plaintif 
instituted O. S. No. 914 of 1978 against 
the defendant for recovery of, certain 
amounts due by him under a loan transac- 
tion, he had with the plaintif, On 12-6- 
1980, the defendant consented to a decree 
in the said suit and, therefore, the said 
suit was decreed on that day. As required 
by Civil Rules of Practice, the counsel for 
the plaintiff did not file his .Fee Certificate 
in the said suit within 3 days from the ats g 

e 
plaintif filed I. A. No. II along with the 
Fee Certificate under Section ist of the 
Code of Civil Procedure and sought for 
condonation of delay in filing the Fee Cer- 
tificate. On I. A. No. H, the defendant 


*Against order of Ist Addl, .Civil Judge, 
angalore, D/- 25-7-1980. 
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also endorsed ‘that he had no objection 
for allowing the said application. Notwith- 
standing the ‘same, somewhat strangely 
the learned Civil Judge . rejected I. A. 
No. II in these terms.: 


` “No provisions to produce the Fee Cer- 
tificate after ‘the suit. Rejected. 
Sd/- Kumara Gowda, 
I Addl. Givil Judge, Bangalore City, 
> . 25-7-1980.” 
_ 8. Sri S. P. Shankar, learned counsel 
for the petitioners, contends that in the 
absence of a specific provision, the plain- 
tiff had invoked the fiherent ‘powers of the 
Court saved by Section 151 of the Code 
and there whs no justification to reject 
I. A. No. II to aries the defendant also 
had no objection. 


l 4, Along with E. A. No. II one Sri R. 
`- Girijesh, a member of the Bangalore Bar 
`. and a collegue of Sri Shankar filed an 
affidavit e st ining the circumstancés 
which the Fee Certificate could not _be 
fled within 3 days. Even the defendant 
who had rightly consented to a decree, 
had no objection to allow I. A. No. II. 
Almost as a matter of course, such appli- 
cation are filed by counsel and are allow- 
ed by Courts every day. Every situation 
that arises in the day-to-day administra- 
tion of justice, cannot be visualised and 
ovision made for the same by the legis- 
lace. Sec, 151 of the Code which saves 
the inherent powers a ` Court is intend- 
ed to meet such situation and in exercise 
of the inherent powers, it is open to a 
Court to condone the delay in filing a Fee 
Certificate, In my opinion, the learned 
Civil Judge was wholly unjustified in re- 
jecting I. A. No. II and driving the par- 
ties to file this revision petition. I am dis- 
tressed to note that a senior Civil Judge 
should have ip eas a simple application 
to which the defendant also had no ob- 
jection. : . 

5. In the light of my above discussion, 
I allow this'revision petition, set aside the 
order dated 25-7-1980 of the learned Civil 
page on L A. No. If and -alow I. A. 

o. If as prayed for by the Ist petitioner/ 
plaintiff. 

6. Civil revision petition allowed. 
7. As the plaintiff and the defendant 
have joined! in filing this revision petition, 
the question of awarding costs does not 
arise and, therefore, there will be no order 


as to costs. 
i Revision allowed. 
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Mahaboob ‘Transport Company, Peti- 
tioner v. Union of India and others, 
Respondents. 

Writ Petn. No. 915 of 1975, D/-:20-2- 
1980. ; 


(A) Mining Concession Rules (1969), 
R. 58 — Premature application — Mining 
area not thrown open for grant of mining 
lease by notification — Application for 
grant of mining lease in respect of such 
area is premature. i (Para 6) 

(B) Mining Concession Rules (1980), 
R. 54 — Revision petition — Person to 
whom mining lease is granted is to be 
impleaded' — Person whose application 
for grant of mining lease has been reject- 
ed as premature cannot be impleaded. 

f ; (Para 8) 

Govind . Swamynathan for S, Shiva- 
swamy, for Petitioner; H. B. Datar, for 
K. S. Desai (for No. 8), G. R. Nataraj, 
Govt. Pleader, (for No. 2), S. A. Hakeem, 
Addl. Central Govt. Standing Counsel (for 


No. 1) and R. J. Babu (for No. 4). for 
Respondents, . . 

ORDER :— In this petition, under 
Articles 226 and 227 of the Consti- 


tution, the petitioner has challenged the 
validity of the order dated 26-12-1974 
passed by the Central Govemment in 
exercise of its power under Rule 54 r/w 
Rule 55 of the Mineral Concession Rules, 
1960 (hereinafter called the Rules). 

1. The facts necessary for the disposal 
of this petition are as Tollows :— ees 

The mining area in question is - situate 
in Karadikolla Forest area in Sandur 
Taluk, measuring 109 acres. It is not in 
dispute that the third respondent was 
granted a mining lease in respect of the 
aforesaid area in question for a period of 
20 years, commencing from the year 17-9- - 
1953. The period of mining lease was to 
expire’ on 17-9-1973. Long before the ex- 
piry of the period, the third respondent 
made an application on 19-6-1970 under 
Rule 22 of the Rules for renewing the 
mining lease. The State Government 
sought for prior approval of the Central 
Government under Section 8 of the Mines 
and Minerals (Regulation and Develop- 
ment) Act, 1957 (hereinafter referred to as 
the Act). The application was not dispos- 
ed of by the State Government within six 
months as required by Rule 24 of the 
Rules, therefore, there was a deemed re- 
jection of the said application under sub- 
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rule (3) of Rule 24 thereof. As against the 
deemed rejection of the application, the 
third dt preferred a revision peti- 
tion to the Ist respondent on 28-8-1971. 
During the pendency of that revision 
petition, the State Government which had 
already sought for prior approval of the 
Central Covert for renewing the 
lease in favour of the third respondent 
came to be informed by the Central Gov- 


emment that it was not in favour of re-. 


newing the lease as it was of the view 
that the area in question should be re- 
served for exploitation through a public 
undertaking. Accordingly the petitioner 
came to be informed by the State Govern- 
ment by the communication dated 20-8- 
1972 stating that the Central Government 
was not in favour of renowing the mining 
lease as the deposits are to be exploite 
in the’ public sector. The 8rd respondent 
preferred a revision petition to the Cen- 
tral Government on 1-4-1972 against the 
aforesaid communication treating it to be 
an order rejecting the application for re- 
newal, 

2. When these two revision petitions 
were pending, the lease period came to 
expire. Though the area in question was 
not thrown open under Rule 58 of the 
Rules, nevertheless the petitioner and the 
4th respondent made separate applica- 
tions for grant of a mining lease in res- 
pect of the area in question. Both the 
applications came to be rejected by the 
State Government on the ground that the 
revision petition filed by the 8rd respon- 
dent regarding the renewal of the mining 
lease in respect of the very area in ques- 
tion is pending before the Central Govern- 
ment. Against this order, the petitioner 
as well as the 4th respondent preferred 
revision petitions. The Central Govern- 
ment has disposed of all these three revi- 
sion petitions, one preferred by the 8rd 
respondent on 1-4-1972 and the two other 
revisions one each preferred by the peti- 
tioner and the 4th respondent. The 
Central Government having regard to the 
fact that the other areas adjoining to the 
area in question having been covered by 
the leases granted to private individuals 
the lease ofi the area in question granted 
to the 3rd respondent be renewed up to 
4-9-1983. It is this order that is challeng- 
ed in this writ petition. 

8. Mr: G. Swaminathan, learned 
Counsel for the petitioner. put forth the 
following contentions for consideration. 
(1} The Central Government having 
clubbed all the three revision petitions 
and having rejected the revision ‘petition 
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of the petitioner on the ground that the 
revision petition preferred by the 3rd 
respondent was allowed, ought to have 
afforded an opportunity to the petitioner 
regarding the revision filed by the 3rd 
respondent before deciding the three 


revision petitions together; (2) that the 
revision petition fled by the 3rd respon- 
dent was not maintainable inasmuch as 
the revision was filed against the com- 
munication issued by the Central Govern- 
ment dated 20-3-1972 conveying the deci- 
sion of the Central Government and it 
was not an order passed by the State 
Government rejecting the application for 
renewal of the lease filed by the peti- 
tioner inasmuch as, according to the’learn- 
ed counsel, an order rejecting the applica- 
tion came to be passed by the State 
Government on 21-4-1972. Therefore, the 
learned Counsel submitted that since no 
revision petition was filed by the 8rd res- . 
pondent against the order dated 21-4- . 
1972 refusing to renew, the Central Gov- 
ernment ought not to have entertained 
the revision petition dated 1-4-1972 filed 
by the 8rd respondent and allowed the 
same. 

4. In reply to tbese contentions the 
contentions of Sri Datar, learned Coun- 
sel for the 3rd respondent, are that the 
petitioner has no locus’ standi in the 
matter inasmuch as the area in question 
was not thrown open under Rule 58 of 
the Rules, thereforé, merely because the 
petitioner came to file an application for 
grant of a mining lease in respect of the 
area in question and the rejection of such 
i Aspro does not create any right in 
the petitioner in the matter in question 
inasmuch as the application of the peti- 
tioner filed for grant of a mining lease 
itself was not maintainable. 

It was also further submitted that in 
view of the provisions contained in R. 54 
(2) of the Rules it was not at all neces- 
sary to make the petitioner a party, and. 
to afford him an opportunity in the revi- 
sion petition filed by the 3rd respondent. 
It was also further submitted that the 
renewal granted in favour of the 3rd res- 
pondent is in accordance with law for the 
reasons stated in the order passed by the 
Central Government. 

5. Having regard to the rival conten- 


- tions of the parties the following points 


arise for consideration: 

1). Whether the revision petition filed 
by the 3rd respondent before the Central 
Government against an order (communica- 
ae dated 20-3-1972 was maintainable in 
law 
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2). Whether the petitioner’ was entitled 
to be impleaded as a party in the revi- 
sion petition filed by the 8rd respon- 
dent? f 

3). Whether the petitioner can be said 
to have any locus standi in the malter in 
question? 

6. I will take up the last contention 
first. It is not in dispute that the 3rd re- 
spondent was granted a mining lease in 
respect of the area in question and that 
lease came to expire on 17-9-1973. It is 
also not in dispute that after the expiry 
of the léase period the area in question 
was not thrown open for grant of a min- 
ing lease as required by Rule 58 of the 
Rules. Unless as per Rule 58 of the Rules 
the area is thrown open for grant of a 
mining lease by making an entry in the 
register of mining lease and also by noti- 
fying in the official ace at least 30 
days in advance, the date from which the 
area shall be available for grant of min- 
ing lease, it is not at all open for any per- 
son to make an application for grant of 
a mining lease and if any such applica- 
tion is made, the same cannot be consider- 
ed to be a valid application. In this re- 
gard it is relevant to notice Rule 60 of 
the-Rules which is as follows : 


“Applications for the grant of a pros- 
pecting licence.or a mining lease in res- 
pect of ‘the areas in which— 

(a) no notification has been 
under Rule 58 or Rule 59; or 

(b) if any such notification has been. 
issued the period specified in the noti- 
fication has not expired; 
shall be deemed to be premature and 
shall not be entertained and the fee, if 


any, paid in respect of any such applica- 
tion shall be refunded.” : 


Therefore, a mere fact that the petitioner 
happened to file an application for grant 
of a mining lease in respect of the area 
in question after the expiry of the period 
of the mining lease granted in favour of 


issued 


the 3rd respondent and that application. 


came to be rejected on the ground that 
‘the matter regarding the renewal of lcase 
granted in favour of the 3rd respondent 
is pending, do not in any way clothe the 
petitioner with any right in the matter. 
The application was premature as such it 


could not have been entertained. There- - 


fore, I am of the view that the petitioner 
has no locus:standi in the matter. That 
being so, the order passed by the Ist res- 
me allowing the revision petition of 
the 8rd respondent and 


anting the 
renewal of the lease in his 


avour cannot 
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be said to have caused any legal injury 
to the petitioner who has no right what- 
soever in the matter of renewing of the 
lease in favour of the 3rd respondent. 
The conclusion reached on this point is 
sufficient to dispose of the writ petition. 
But nevertheless both the learned Coun- 
sel have addressed arguments on the 
other two points also, hence I will con- 
sider the same. 


7. Taking the first one, no doubt, the 
revision petition filed by the 3rd respon- 
dent was against the ecmmunication 
issued on 20-3-1972. But the- effect of 
the said comrmnication was to reject the 
application filed by the 3rd respondent 
for grant of renewal of the mining lease 
inasmuch as under Section 8 of the Act, 
thè State Government has no power to 
renew the mining lease without the pre- 
vious approval of the Central Govern- 
ment. hat being so, when the Central 
Government refused to give the approval 
for renewal of.the mining lease in favour 
of the 8rd respondent and that decision 
of the Central Government came to be 
communicated to the 8rd respondent hy 
the State Government, it'was in effect an 
order rejecting the application of the 3rd 
respondent filed for renewal of the min- 
ing lease. Therefore, the fact that the 
State Government subsequently came to 
communicate another order to the 3rd 
respondent stating that the application of 
the 8rd respondent has veen rejected, 
neither did it change the position in any 
manner nor did it make the revision peti- 
tion filed by the petitioner not main- 
tainable. Thus the first point is answered 
in the negative znd against the petitioner. 

8. Regarding the second point, R, 54 
(2) of the Rules provides that in 


ft every 
application under sub-rule (1) thereof 
against the order of the State Govern- 


ment refusing to grant a prospecting 
licence or a mining lease, any person to 
whom a prospecting licence or mining 
lease was granted in respect of the same 
area or for a part thereof shall be imn- 
pleaded as a party. Therefore, the person 
to be impleaded in the revision petition 
under Rule 54 of the Rules in the case of 
a mining lease must be the one in whose} 
favour a mining lease was granted. The 
etitioner was not the person in whose 
avour a mining lease was granted. On 
the contrary, he was the person who has 
made an application for grant of a min- 
ing lease in respect of an area which was 
not thrown open for grant of a mining 
lease as per Rule 58 of the Rules. There- 
fore, the application itself was premature 
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and not valid in law. That being so, it 
cannot be’ said that the petitioner was 
entitled to be made a party in the revi- 
sion filed by the 8rd respondent ‘against 
an order of the State Government refus- 
ing to renew the-mining lease. Conse- 
quently it follows that he was not entitl- 
ed for a copy of the revision petition. The 
petitioner was also not ‘entitled to sub- 
mit his comments on the revision. petition 
filed by the 8rd respondent. - The second 
point also is held against the petitioner. 

Therefore, for the reasons stated above, 
I do not ‘see any ground to interfere with 
the impugned order passed by the 
Central Government granting renewal 
of the mining lease a Tavan of the 3rd 
respondent. 

9. Lastly, Sri G. Swaminathan, the 
learned Counsel for the petitioner, sub- 
mitted that the grant of renewal of the 
lease in question made in favour of the 
8rd respondent expires in the year 1983 
and at least an observation may be made 
that after the expiry of the lease period 
the area in question may be thrown open 
for exploitation by private mining opera- 
tors. This is a matter which lies within 
the discretion of the concerned authori- 
ties who have to take a decision havin 
regard to the facts and circumstances o 
the case as to whether the area in ques- 
tion is to be thrown open for private min- 
ing operators or to be reserved for public 
sector. Therefore, I do not think that any 
observation need be made in this regard. 


For the reasons stated above, this writ 
petition fails and the same is dismissed. 
Petition dismissed. 
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” Ashok Reddy, Petitioner v. The Deputy ` 


Commissioner, Gulbarga and others, Re- 
spondents, 


Writ Petn. No. 4480 of 1979, D/- 29-5- - 


1980. i : 

Essential Commodities Act (10 of 1955), 
S. 6A — Proceeding under S, 6A for con- 
fiscation of property seized revived after 
acquittal of accused for alleged contra- 
vention of procurement order — Death 


of accused during course of proceeding — 


— Deputy Commissioner could not re- 
fuse to bring legal representatives of de- 
ceased on record. BE 

Where after the acquittal of the ac- 
cused in prosecution for alleged contra- 
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vention of the Procurement Order, pro- 
ceedings under Seection 6A for confisca- 
tion of property seized were revived by 
the Deputy Commissioner, he could not 
refuse to bring the legal representatives 


`of the accused on record on his death 


during the course of the proceedings 
when the Deputy Commissioner had 
come to the conclusion that no contra- 
vention was established and the proper- 
ty could not be confiscated. (Para 3) 

Proceedings under Section 6A may or 
may not end in confiscation of the essen- 
tial commodity and other moveables. In 
case, it does not end in confiscation, the 
essential commodity, if available, will 
have to be released or if not, the price 
thereof will have to be paid and _the 
other moveables also will have to be re- 
leased to the owner thereof or the per- 
son from whom the same are seized. 
Therefore in such a proceeding if the 
owner of the essential commodity dies 
during the pendency of the proceeding it 
becomes necessary for the authority ex- 
ercising the power under Section 6A to 
bring the legal representative of the de- 
ceased on record and to continue the 
proceeding against the legal representa- 
tives as until the essential commodity 
and the other moveables so seized are 
confiscated the title to the same conti- 
nues to vest in the owner thereof unless 
he has caused it to pass to another. Thus, 
even though there is no provision con- 
tained in the Act authorising the author- 
ity exercising power under Section 6A to 
bring the legal representatives of the de- 
ceased party to the proceeding on record, 
such a power is absolutely essential, for 
the discharge of the duties and exercise 
of power conferred by the Act and must 
be considered to be impliedly conferred. 


_ (Para 2) 
Cases Referred : Chronological Paras 
AIR 1970 SC 140 2 


Ajit Gunjal for J. S. Gunjal, for Peti- 
-tioner; G. R. Nataraj, Govt, Pleader, for 
Respondents Nos. 1 and 2. 

ORDER :— A stock of 537 quintals of 
jowar was seized from the possession of 
one Sri Parvatreddy son of Sidrammappa 
of Yelheri village, Taluk Yadgir, on the 
alleged contravention ‘of the Karnataka 
Jowar Procurement (Levy) Order, 1966. 
A criminal proceeding was also launched 
against the said Sri Parvatreddy under 
the provisions of the Essential Commodi- 
ties Act, 1955 (hereinafter referred te as 
‘the Act’) in C. C. No: 557/3/1974 in the 
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Court of the Judicial Magistrate, First 
Class, Yadgir, which ultimately ended in 
‘acquittal on 9-6-1976. After the acquittal, 
the proceeding under Section 6A of the 
Act which had; already been initiated earl- 
fer, was taken. up. During the course of 
the proceeding, the said Sri Parvatreddy 
expired and his son Sri Ashok Reddy 
filed an application for release of the 
jowar stock seized from his late father 
Sri Parvatreddy. The Deputy Commis- 
sioner, Gulbarga, came, to the conclusion 
that in view of the acquittal recorded in 
C. C. No, 557/3/1974 by the J. M. F. C. 
Yadgir and also in view of the fact that 
the stock seized from the farmer who 
was a producer of the jowar in question, 
the alleged contravention of the Karna- 
taka Jowar Procurement (Levy) Order, 
1966 was not made out, therefore, the 
stock of jowar so seized was not liable 
to be confiscated. But, on the question 

as to whom the stock should be released, 
the Deputy Commissioner was of the 
view that no. decision can be taken in 


the proceeding under Section 6A of the 


’ Act, as to who are the legal representa- 
tives of the deceased Parvatreddy; there- 
fore, the stock cannot be released in 
favour of Sri: Ashoka Reddy. According- 
ly, he refused to release the stock. of 
jowar. . | 

2. A proceeding under Section 6A of 
the Act, is intended to confiscate the es- 
sential commodity seized in pursuance of 
an order made under Section 3 of the 
Act, if the contravention of the said 
order is proved and also te confiscate 
any package,; covering or receptacle in 
which such essential commodity is found 
and any animal, vehicle, vessel or other 
conveyance used in carrying such essen- 
Wal commodity. Section 6B of the Act 
further provides that no order confiscat- 
ing any essential commodity, package, 
covering, receptacle, animal, vehicle, ves- 
sel or other conveyance shall be made 
under Section 6A of the Act, unless the 
owner thereof or the pérson from whom 
ff is seized, is given a notice in writing 
Informing him of the grounds on which 
the confiscation is proposed to be made 
and also after giving him an TET 
for making a representation in writing 
and further after giving him a reason- 
able opportunity of being heard in the 
matter. The proceeding may or may not 
end ih confiscation of the essential com- 
modity and other moveables, Th case. it 
idoes nof end:in confiscation, the essential 

{commodity if available, will have to be 
released or if not, the price thereof will 
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have to be paid and the other moveables 
also will have to be released to the owner 
thereof or the person from whom the 
are seized, Therefore, in such a 




















authority exercising the power 
Section 6A of the Act, to bring the legal 
representatives of the ’ deceased on record 
and te continue the’ proceeding against 
the legal representatives. Until the es- 
sential commodity and the other move- 
ables so seized are confiscated, the title 
to the same centinues te vest in the 
owner thereof unless he has caused it to 
pass to another. On the death of the 
owner who was a party to the proceed- 
ing, the title in the essential commodity 
and the other moveables so seized passes 
to the legal representatives, Therefore, 
they will step into the shoes of the de- 
ceased owner and as such, as of right, 
they will be entitled to be heard in the 
matter. Therefore, for completing the 
proceeding under Section 6A of the Act, 
it is necessary to bring the legal repre- 
sentatives of the deceased owner, on re- 
cord, Without bringing the legal repre- 
sentatives en record, the proceeding un- 
der Section 6A of the Act, cannot 


tives of the deceased party to the pro- 
ceeding on record; it must have to be 
held that such a power is absolutely es- 
sential for the discharge of the duties 
and exercise of the power conferred by 
the Act, upon the authority. Therefore] — 
it must be held that such a power is im- 
pliedly conferred upon the authority b 
the Act as otherwise, the purpose fo 
which the power is conferred eannot at 
all be accomplished. In this connection, 
a passage from. Maxwell on Interpreta- 
tion of Statutes, Eleventh Edition, at 
Page 350, may usefully be referred to: 
‘Where an Act confers a jurisdiction, 
it impliedly also grants the power of do- 
ing all such acfs, or employing such 
means, as are essentially necessary to its 
execution.” 
The Supreme Court, in the case of Sub- 
Divisional Officer, Sadar, Faizabad v. 
S. N. Singh, reported in ATR 1970 SC 140, 
has held as follows: 
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“It is well recognised that where an 
Act confers a jurisdiction, it impliedly 
also grants the power of doing all such 
acts, or employing such means as are es- 
sentially necessary to its execution. But 
before implying the existence of such a 
power the court must be satisfied that 
the existence of that power is absolutely 
essential for the discharge of the power 
conferred and not merely that it is con- 
venient to have such a power.” 

3. Hence, the Deputy Commissioner 
‘was not right in refusing to bring the 
legal representatives of the deceased 
Parvatreddy on record and to consider 
the case of the petitioner fer release of 
the jowar in question as he has already 
come to the conclusion that no contra- 
vention is established and as such, the 
jowar in question cannot be confiscated. 
Accordingly, the order passed by the 
Deputy Commissioner, in so far as it 
relates to refusal to consider the case of 
the petitioner that he being the son of 
deceased Parvatreddy, is entitled to come 
on record as legal representative of the 
deceased, is hereby quashed. 

4, The matter now stands remitted to 
the Deputy Commissioner with a direc- 
tion to consider the case as to who are 
the legal representatives of deceased 
Parvatreddy and to release the jowar in 
question to the legal representatives of 
the deceased Parvatreddy or to make 
payment of the value of the jowar in 
question, in accordance with the provi- 
sions contained in the Act. 


Order accordingly. 
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VENKATACHALA, J. 
Gangadhar Bhat, Appellant v. Srikant 
and another, Respondents. 

M. S. A. No. 160 of 1978, D/- 24-1-1980. 

(A) Civil P. C. (5 of 1908), Section 96, 
Order 9, Rule 13 — Ex parte decree — 
Appeal against — Appellate Court has 
power to examine, whether refusal of 
adjournment and ex parte order was 
proper or not. AIR 1924 ao 137, Dis- 
sented from, f 


In an appeal against ex parte decree, 
under Section 96, the appellate court has 
power to examine the question as to 
whether the trial court was not right in 
refusing adjournment and proceeding to 
decide the case ex parte. Obviously, 
when the material on record pertaining 


LX/LX/G640/80/VCD/DVT 





Gangadhar Bhat v. Srikant 


Kant, 35 
to the ex parte decree appealed against 

‘sufficient for the appellate court to 
find whether the trial court was not 
justified in refusing an adjournment and 
proceeding ex parte, there would be no 
justifiable ground to prevent the appel- 
late court from holding that the non- 
grant of an adjournment has affected the 
decision and on that basis setting aside 
the ex parte decree. AIR 1922 Bom 267; 
(1907) ILR 30 Mad 54, Rel. on; ATR 1924 
Rang 137, Dissented from. ` (Para 10) 

(B) Civil P. C. (5 of 1908), O. 9, R. 13, 
0. 47, S. 96 — Ex parte decree — Reme- 
dies available to dependant — Can either 
make application under O. 9, R. 13 for 
setting aside ex parte decree or applica- 
tion under Q. 47 for review or file an 
appeal under S. 96 — Scope of remedy 


under O. 9, R. 13 is wider. (Para 9) 
Cases Referred : Chronological Paras 
AIR 1924 Rang i37 . 5, 11 
AIR 1922 Bom 267 11 
AIR 1917 Ali 475: GR 39 All 143: 14 

All LJ 1226 il 
(1307) TLR 30 Mad 54 11 
{1896) ILR 23 Cal 738 11 


M. M. Jagirdar, for Appellant: 
Gunjal, for Respondents, - 

JUDGMENT :— This Miscellaneous 
Second Appeal under Order 43, Rule 1 
(u) of the C. P. C. 1908, (the Code’) is 
directed against the order dated August 
17, 1978 of the Court of Civil Judge at 
Gulbarga (‘the Appellate Court’) in an 
appeal, setting aside an ex parte decree 
dated February 24, 1978 of the court of 
Munsiff, Gulbarga (‘the trial Court’) in 
a suit and remitting the suit to the trial 
Court for further trial and disposal. 

2. The trial Court had set down the 
suit, out of which the present appeal 
arises, for tria] on August 22, 1978. On 
that day, it received a telegram from 
counsel for defendants, who was away 
from town. By that telegram, the coun- 
sel had applied for adjournment of the 
trial on the ground that he was ilL The 
trial Court without granting the adjourn- 
ment proceeded with the trial of the suit 


Vv. S. 


“in the absence of the defendants’ counsel 


and the defendants and passed an ex 


“parte decree. 


3. The defendants preferred an 
appeal against the ex parte decree. The 
appellate Court heard the appeal and 
found that the Trial Court was not iusti- 
fied in proceeding ex parte against the 


‘defendants, when the illness of defen- 


dants’ counsel pleaded as a ground of 
adjournment, was not disputed either by 
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the plaintiff or. his counsel. The appellate 
Court, therefore, took the view that the 
trial Court should not have proceeded 
ex parte against the defendants and 
made an ex parte decree against them. 
Consequently, it allowed the appeal, set 
aside the ex parte decree and remitted 
the suit to the trial Court for further 
trial and disposal. 

4. From the order of the appellate 
Court, the plaintiff .has preferred this 
second appeal. 


5. Shri M. M. Jagirdar, learned coun- 
sel for the appellant plaintiff, contended 
that while it was within the power of the 
appellate Court to set aside the ex parte 
decree appealed against on the ground 
that the evidence adduced by the plain- 
tiff was not; sufficient to justify the 
“decree, it was not within its power to 
allow the appeal on the ground that the 
Trial Court was not right in proceeding 
_ with the suit lex parte, inter alia, hold- 

- ing that the- adjournment sought for on 
behalf of the! défendants should have 
been granted by the Trial Court. In sup- 
port of his contention, he relied upon a 
decision of the Burma High Court in the 
case of Raj Chandra Dhar v. K. D. O. C. 
Ray, AIR 1924 Rang 137 wherein it is 
held that in -an appeal from an ex parte 
decree, the only question with which the 
Appellate Court is ordinarily ‘concerned 
is as to whether the evidence on record 
is sufficient to support the decree and not 
the question as to whether there was due 
service of summons on the defendants, 
and that such issue cannot become the 
subject matter of an appeal from the 
decree instead of becoming the subject 
matter of a-special proceeding under 
Order 9 of the -Code, 


6. Shri V. 5. Gunjal, learned counsel 
for the respondents defendants, on the 
contrary, contended that in an appeal 
against an ex parte decree preferred un- 
der Section 96 of the Code, it was.within 
the power of the Appellate Court to hold 
that the Trial Court was not right in 
proceeding to -decide the suit ex parte 
and to allow the appeal therefrom by 
setting aside the ex parte decree. 

7. The question, which arises for my 
. consideration by reason of the rival con- 
tentions urged on behalf of the contest- 
ing parties, is as.to whether it is within 
the power ofthe Appellate Court decid- 
ing an appeal preferred against an ex 
parte decree, under Section 96 of the 
Code, to allow the appeal on the ground 
that the Trial Court was not right in re- 

I 
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- tion 96 of the Code, a defendant, against 
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fusing an adjournment and proceeding 
ex parte? 

-8. It is beyond doubt that a defendant, 
against whom an ex parte decree is 
made, can have recourse to any of the 
remedies available in the Code,.such as, 
(i) making an application under Order 9, 
Rule 13 of the Code before the Trial 
Court for setting aside the ex parte 
decree; (ii) making an application under 
Order 47 of the Code for review; or 
Gii) filing an appeal under ‘Section 96 of 
the Code.. 

9. If a defendant takes recourse to 
the remedy under Order 47, he can get 
relief only when he has not preferred an 
appeal from the decree and when he is 
able to make out a case for review on 





























the basis of the limited grounds, on 
which review is permissible under the 
Order. Again, if a defendant, against 


whom an ex parte decree is made, takes 
recourse to the remedy of appeal avail-| . 
able under Section 96, he may have to 
make out a case for setting aside an ex 
parte decree only on the basis of the 
materials available on record or on such 
other additional- evidence which may be}. 
brought on record under Order 41, R. 27. 
Having regard to the limited scope of 
the remedies under Order 47 and Sec- 


whom an ex parte decree is made, willl: 
generally have recourse to the remedy 
available under Order 9, Rule 13 of the 
Code, in that, its scope is far wider 
when compared with the other two, It 
would be so for the reason that when 
an application under Order 9, Rule 13 
is made, a defendant becomes entitled to 
adduce evidence for showing to the court 
either that the summons was not duly 
served, or that he was prevented by suf- 
ficient cause from appearing when the 
suit was called on for hearing. Yet, the 
defendant cannot be prevented from 
choosing a less advantageous remedy t 
get the ex parte decree set aside. 

10. The question, therefore, is that 
when an ex parte decree is made against 
a defendant, is it open to him to file an 
appeal therefrom under Section 96 of the 
Code and obtain relief of setting aside 
the -decree by showing to the Appellate 
Court that the Trial Court was not right 
in proceeding without granting the ad- 
journment sought for? The Appellate 


- Court, in my view, has power to examine 


the question as to whether the trial 
Court was not right in proceeding to de- 
cide the case ex parte. The reason for 
the same is not far to seek, ` When the 
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imaterial on record pertaining to the 
‘appellate Court to find whether the Trial 
[Court was not justified in refusing an 
adjournment and proceeding ex parte, 
there would be no justifiable gronnd to 
prevent the Appellate ‘Court from hold- 
ing that the non-grant of an adjournment 
thas affected the decision, and an that 
jbasis setting aside the ex parte decree. 
If it is held otherwise, it may result in 
denial of justice to a party entitled to 
it. 





11, The observation of the Burma 
High Court in Rajchandra Dhar v. 
K. D. O. C. Ray, AIR 1924 Rang 137 on 

- which reliance was placed by the learn- 
ed counsel for the plaintiff, by itself does 
not wholly support his contention, for 
all that is said therein is that the Appel- 
late Court in deciding an appeal against 
an ex parte decree is ordinarily concern- 
ed with whether the evidence on record 
is sufficiént to support the decree. The 
word ‘ordinarily’ used by the Court indi- 
cates that there may also be cases where 
the Court may not concern itself with 


the question whether ‘the evidertce on, 


record is sufficient to support the decree. 
The decision shows that it follows the 
view of Calcutta and Allahabad High 
Courts expressed in the case of Jonardan 
Dobbey v. Ram Dhone Singh (1896) ILR 
23 Cal 738 and Hummi v. Aziz-Ud-Din 
ILR 39 All 143: (AIR 1917 All 475) re- 


spectively in preference to the view of. 


the Full Bench of the Madras High 
Court expressed in the case of Sadhu 
Krishna Ayyar v. Kuppan Ayyangar 
(1907) ILR 30 Mad 54. But, in the case 
of Jethalal Girdhar v. Varajlal Bhai- 
shankar AIR 1922 Bom 267 a Division 
Bench of the Bombay High Court con- 
sisting of Macleod, C. J. and Shah, J. 
on a thorough examination of the deci- 
sions - referred to by the Burma High 
Court in its decision, has preferred to 
follow the decision of the Madras High 
Court in the case of Sadhu Krishna Ay- 
yar,-Macleod, C. J. has in that case, sum- 
marised the position of law, thus :— 
“An order refusing an adiournment 
may form a ground of appeal at what- 
ever stage of the hearing it may have 
been made and if the Appellate Court 
comes to the conclusion that an applica- 
tion for an adjournment had been wrong- 
ly refused, it clearly has the power to 
set aside the decree and order a retrial. 
If it has not sufficient material before it 
to decide whether an adjournment should 
have been granted, it has the power un- 
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der Order XLI, Rule 27, to allow addi- 
tional evidence -to be produced”, 
Shah, J. agreeing with Macleod, C. J. has 
explained the position of law in the. 
course of his separate judgment, thus :— 

“I am clearly of opinion that the lower 
Appellate Court had the power to con- 
sider the question whether the suit was 
heard ex parte against the appellants on 
sufficient grounds”, 
The view taken by the Bombay High 
Court following Sadhu Krishna Iyyar's 
case of Madras High Court being in con- - 
sonance with the view I have taken on 
the question, I am in-respectful agree- 
ment with the same, The view taken by 
the Burma High Court in Raj Chandra 
Dhar’s case if that really supports the 
contention of Appellant’s counsel as 
urged by ‘him, I respectfully disagree 
with the same. 

12. In the result, the appeal fails and 


‘it is accordingly dismissed. 


13. In the circumstances of the case, 
there will be no order as to costs. . 
Appeal dismissed. 
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K. A. SWAMI, J. ` 
Jamia Masjid Magadi Town, Petitioner 
v. Karnataka Board of Wakfs, Bangalore 


-and others, Respondents, 


Writ Petn. No, 10340 of 1980, D/- 25-8- 
1980. . 

Wakf Act (29 of 1954), S. 15 (2) (g) and 
S. 63 — Mutawalli — Appointment of — 
Wakf Board and, not the State Govern- 
ment is competent —° Even approval of 
State Government is not necessary. 

The Wakf Board which is a body cor- 
porate is empowered of general super- 
intendence of all the wakfs existing m 
the State. Since, the Board is the only 
authority empowered, the approval of 
State Government is not required ta 
make appointments to the Committee of 
management: to be known Mutawallis. 
Section 63 of the Act does not empower 
the State Government to assume the 
powers of the Wakf Board, nor does it 
enable the State Government to direct 
the Waki Board to get the appeintment 
of mutawallis or Committee of Manage-. 
ment of a Wakf approved by the State 
Government. Such directions would be 
contrary to the provisions of the Act. 

= (Para 5) 

Where the State Government issues 

order either to’ appoint or accord ap- 
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38 Kant, 
proval fo an appointment of mutawalli, 
it does not have any legal force and is 
of no consequences or any importance. 
Consequently,' the question of affording 
opportunity -by the Government before 
issuing the order is irrelevant. (1979) 2 


Kant LJ 501, Disting. (Para 6) 
Cases Referted : Chronological Paras 
(1979) 2 Kant LJ 501 . 7 


K. S. Savanur, for Petitioner, M. H. 
Motigi, Govt. Pleader (for No, 2) and 
E. N. Narayana (for Nos: 1; 3 to 9), for 
Respondents, | 


ORDER :— |In this petition under Arti- 
cle 226 of the Constitution the petitioner 
has: sought for quashing of -the order 
dated 11-7-1980 passed by the State 
Government in No. RD. 88 CWF 77 (An- 
nexure-C) and also for a writ in the 
nature of mandamus directing . respon- 
dents 1 and '2 to notify and hear the 
committee of management constituted 
under the order dated 17-5-1980. passed 
by the State Government in No. RD 88 
CWF 7T (Annexure-B). 


2. There iş a wakf known as Jamia 
Masjid at Magadi. This institution came 
to be handed jover to the Wakf Board on 
21st April, 1975 by the Muzrai Depart- 
ment, The term of the committee which 
was constituted to manage the affairs of 
the wakf in-question under the Notiftca- 
tion dated 21st August, 1973 by the As- 
` sistant Commissioner, Ramanagaram, 
as Muzrai Officer, expired on 20th Aug., 
1976, On 29th March, 1977, the Admin- 
istrator, Wakf Board addressed a letter 
to the State Government stating that the 
term of the committee appointed under 
the aforesaid notification dated 21st Aug., 
1973 expired on 20th August, 1976 and a 
new committee be appointed for a perioed 
of two years and for that purpose, the 
Administrator, Wakf Board, also suggest- 
ed certain names. Those names are found 
in Annexure-A. 

3. Sri Syed Hyder Saheb was propos- 
ed to be the President of the committee. 
Thereafter, the State Government, by its 
order dated’: 17-5-1980 (Annexure-B) 
bearing No. RD 88 CWF 77,. accorded its 
approval for constituting the new com- 
mittee of management consisting of the 
persons) named in Annexure-A for a 
period two years from the date of pub- 
heation or until further orders which- 
ever is earlier. Ex post facto approval 
was also accorded for the continuance of 
‘the old committee frome 20-8-1976 tilt the 
date of notification constituting the com- 
mittee as approved by the order dated 
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17-5-1980 (Annexure B). Pursuant to the 
order dated 17-5-1980 (Annexure-B), the 
Wakf Board has not issued an order con- 
stituting the committee of management. 
But, in the meanwhile, the State Gov- 
ernment, by its order dated 11-7-1980 
bearing No. RD 88 CWF 77 (Annexure- 
C), has cancelled the earlier order dated 
17-5-1980 and has accorded approval for 
reconstitution of the Committee of man- 
agement consisting of different persons 
ie. respondents 3 to 9 for a temporary 
period of four months from the date of 
issue of the order by the Wakf Board. 
The validity of this order Annexure '‘C’, 
is challenged in this writ petition. 

4, One more fact to be noticed is that 
pursuant to the order dated 11-7-1980, 
the Wakf Board has issued an order 
dated. 11-7-1980 (Annexure R-5) reconsti- 
tuting the committee of management. Re- 
spondents 3 to 9 are named as members 
of the committee of management. of the 
Wakf in question and respondent No. 3 
as convenor of the said committee. It is 
also to be noticed that the petitioner has 
not challenged the validity of the order 
dated 11-7-1980 (Annexure R-5) issued 
by the Wakf Board. i 


5. The contention of the petitioner that 
the Government could not have issued 
the order dated 1ł-7-1980 modifying the 
earlier order dated 17-5-1980 without 
hearing the members of the outgoing’ 
committee, is not of any material conse- 
quence, and.it cannot at all be accepted. 
Tt is to be noticed that the term of the 
members of the outgoing committee ex- 
pired as long back as on 20th August, 
1976, Thereafter, there is no order pass- 
ed by the Wakf Board appointing them 
as members of ‘thé Managing Committee 
or as Mutavallis of the Wakf in question 
or at least continuing them as members 
of the commiftee. But, somehow, they 
have continued to remain in the office 
even to this day. In this connection, it 
is to be noticed that the Wakf Board as 
well as the State Government have pro- 
ceeded on the basis that the State Gov- 
ernment has the final say in the matter 
of appointment of Mutawallis or com- 
mittee of management of a wakf. The 
provisions contained in the Wakf Act, 
1954 (hereinafter referred fo as ‘the Act’) 
are very clear in this regard. Under Sec- 
tion 15 (1) of the Act, the Wakf Board 
which is a body corporate has been vest- 
ed with the power of general superin- 
tendence of a)l the wakfs existing in the - 
State. S. I5 (2) (g) of the Act empowers 
the Wakf Board to appoint and remove 
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mutawallis in accordance with the pro- 
visions of the Act. Section 42 further em- 
powers the Wakf Board to appoint muta- 
wallis in certain cases, Section 43 of the 
Act empowers the Wakf Board to remove 
mutawallis. Thus, in the matter of ap- 
pointment and removal of mutawallis, 
it is the Wakf Board which is empower- - 
ed under the provisions of the Act. As 
far as removal of a mutawalli is con- 
cerned,.the order of the Wakf Board re- 
moving a mutawalli is made appeatable 
and an appeal lies to the State Govern- 
ment: under Section 43 (4A) of the Act 
and the order of the Government on ap- 
peal is made final. But this power en- 
joyed by the State Government is only 
as an appellate authority and not as an 
original authority. There is no provision 
contained in the Act making it necessary 
for the Wakf Board to seek an approval 
of the State Government in the matter 
of appointment or removal of the muta- 
wallis. The only provision that can be 
relied upon by the State Government is 
Section 63 of the Act. Section 63 does 
not enable the State Government to have 
a final say in the matter of appointment 
or removal of mutawallis of the wakts. 
It empowers the State Government sub- 
“ject to any directions on questions of 
policy issued by the Central Government 
under Section 62 of the Act, to issue such 
general or special directions as it deems 
fit and the Board shall in the perform- 
ance of its functions comply with any 
such directions. The general or special 
directions contemplated to be issued by 
the State Government under Section 63 
‘of the Act, must be of general applica- 
tion, and required to be complied with 
by the Wakf Board: in the. performance 
of its functions. Section 63 of the Act, 
does not empower the State Government 
to assume the powers of-the Wakf Board, 
nor does it enable the State Government 
to direct the Wakf Board to get the ap- 
pointment of mutawallis or committee of 
lmanagement of a wakf approved by the 
State Government. Such directions would 
*be contrary to the provisions of the Act. 
The power under Section 63 of the Act, 
cannot be exercised so as to affect the 
exercise of the power by the Wakf Board 
as intended by the several provisions 
contained in the Act. In this view of the 
matter, it is thus clear that the entire 
proceedings have been carried on, on a 
wrong assumption of law. That being so, 
the orders D/- 17-5-1980 and 11-7-1980 
- jissued by the State Government cannot 
[have any legal force. At any rate, the 
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Wakf Board has not issued any order 
pursuant to the order dated 17-5-1980. 
That being so, the petitioner, namely, 
Sri Syed Hyder Saheb and other mem- - 
bers of the committee whom the peti- 
tioner asserts to represent, cannot have - 
any legal right in the matter because 
their term expired on the 20th August, 
1976 and thereafter, they have not been 
continued. 


6. From what has been stated above, 
it follows that there is no power vested 
in the State Government either to ap- 
point or accord approval to an appoint- 
ment of mutawalli or mutawallis or corm- 
mittee of management of a wakf, as such, 
the order dated 17-5-1980 (Annexure 'B’) 
did not have the effect of continuing in 
the office the members of the old com- 
mittee (Sri Syed Hyder Sab and others), 
Similarly, the order dated 11-7-1980 (An- 
nexure-C) issued by the State Govern- 
ment does not have any legal force. As 
already pointed out, the petitioner has 
not challenged the order dated 11-7-1980 
(Annexure R-5) issued by the Wak‘ 
Board appointing -respondents 3 to 9 as 
the members of the managing committee 
of the Wak? in question, and as already 
pointed out, the Wakf Board is the only, 
authority that is empowered under the 
Act to make appointments to the com- 
mittee of management known as muta- 
wallis. Hence, the contention of the peti- 
tioner regarding hearing before issuing 
of the order D/- 11-7-1980 (Annexure-C) 
by the State Government loses all 
its importance and is of no consequence. 


7. Sri K. S. Savanur, learned counsel 
for the petitioner, relied on a decision 
ef this Court in Syed Mohammed Peer 
Pasha Khadri v. Karnataka State Board 
of Wakfs reported in (1979) 2 Kant LJ 
501. That was ‘a case of removal of a 
mutawalli and against the order of the 
Waki Board removing the mutawalli. 
there was an appeal preferred before the 
State Government and it was held by 
this Court that appellant was required to 
be heard by the appellate authority be- 
fore passing an order. In the instant case, 
as already pointed out, there is no ques- 
tion of removal of Sri Syed Hydersab 
and others from the committee of man- 
agement otherwise known as the com- 
mittee of Mutawallis, They were not 
continued as members of the committee 
of management of the Wakf in question 
on the y of the term of the com- 
mittee on 20-8-1976, by the Wakf Board. 
Thus it is not at all a case of removal 
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-jof the members of the committee of man- 
agement. That being so, the aforesaid 
decision is not relevant in the present 
case. It is also not necessary to quash 
the order dated 11-7-1980 (Annexure-C) 
- lissued by the ‘State Government as it is 
held that the said order has no legal 
force. 

8 For the cease stated above, this 
writ petition fails and the same is dis- 
missed. 

9. The learned If Additional Govern- 
ment Advocate is permitted to file his 
memo of appearance for respondent 
No. 2, in six weeks. 

Writ petition dismissed. 
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G. N.. SABHAHIT AND 
l D. R. VITHAL RAO, JJ. 

Smt. Parameshwari Bai, Appellant v. 
Muthojirao Scindia, Respondent. 

Misc. First Appeal No. 682 of 1977, D/- 
29-7-1980. 

(A) Evidence Act (1 of 1872), Ss. 114, 
101 — Marriage — Man and woman 
lived as husband and wife for fairly long 
time — Presumption — Rebuttal — Bur- 
den of, 

A man and la woman tied together by 
wedlock form 'the least unit of our com- 
plex society and whenever a man and 
woman lived as husband and wife for a 
- fairly long time and were so reputed, 
law presumes that they are living as 
husband and wife and not in a state of 
< concubinage. .Presumption is both with 
regard to factum of marriage and legal- 
ity of it. It is a strong presumption as 
it goes to the root of the structure of 
society and the persons who challenge it 
will have to rebut it by clear, cogent 
and satisfactory evidence: This burden is 
heavy on them. AIR 1978 SC 1557, (1968) 
2 Mad LJ 411 and ILR (1975) Kant 1973, 
Foll. (Paras 11, 13, 18) 

Held on facts and cireumstances of the 
case that the initial presumption about 
marriage arising from the facts of the 
.case was not at all rebutted by husband. 

(Paras 19, 21) 

(B} Special Marriage: Act (43 of 1954), 
S. 4 — Scope’ of. 

There is nothing in the Special Mar- 
riage Act which indicates that any mar- 
riage between two Hindus is void, if 
either of them has a spouse living. at the 
time of the marriage. Under Section 4 
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the said marriage between any two per- 
sons may be soleminized under the Act, 
if neither party has a spouse living. . It 
does not state that any marriage that 
‘took place between the persons is void 
if one of the parties has a spouse living 
whether the marriage took place under 
that Act or under the personal law a3 
it is stated in Section 17 of the Hindu 
Marriage Act, 1955. (Para 16) 

(C) Hindu Marriage Act (25 of 1955), 


.§. 17 — Applicability. 


In order..to attract the provisions of 
Section 17 of this Act, it will be neces- 
sary to show that the marriage was 
solemnized after the commencement of 
the Act, namely, after 18-5-1955. 

(Para 17) 

(D) Evidence Act (1 of 1872), S. 17 — 
Stray sentences in cross-examination — 
Not admission. 

Stray sentences elicited in the cross- 
examination could hardly be construed 
as admission. Before the right of a party 
can be considered to have been defeated 
on the basis of an alleged admission by 
him, the implication of the’ statement 
made by him must be clear and conclu- 
sive. There should not be any doubt or 
ambiguity about the alleged admission 
and to examine whether there is ambi- 
guity in the admission, it would be neces- 
sary for the Court to read the other parts 
of the evidence and the stand taken by 
him in the pleadings. AIR 1971 SC 1542, 
Foll. (Para 17) 

{E) Evidence Act (1 of 1872), S. 3 — 
Mere denial of suggestion, if evidence. 


A mere suggestion made in cross- 
examination and denied is not evidence 
at all. (Para 19) 
Cases Referred : Chronological Paras 
AIR 1978 SC 1557: 1978 AN LJ 1010 

10, 20 

ILR (1975) Kant 1973 12 
AIR 1971 SC 1542 ` 19 
(1968) 2 Mad LJ 411 10 
K.'S. Settlur, for Appellant; S. G. 


Bhat and K. Subba Rao, for Respondent. 


G. N. SABHAHIT, J.:— This appeal 
by the petitioner is directed against the 
order dated 16-6-1977 passed by the 
Principal Civil Judge, Bangalore City, in 
M. C. No. 20 of 1972, on his file, dis- 
missed the petition of the petitioner-wife 
instituted under Section 9 of the Hindu 
Marriage Act, 1955. 

2. Smt. Parameshwari Bai, the peti- 
tioner, averred that she was married by 
her father when she was a girl of 7 years. 
to one Sakharam of Madras, a processor 
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in Gold. She got a son by name Shan- 
kar Rao by him.and when her son was 
7 months old her husband died in an ac- 
cident. Consequently, she had to return 
to her parents’ house. Her son was 
brought up in her parents’ house. Later 
on, in about the year 1946, when she was 
so staying in her parents’ house, one Ven- 
koba Rao, a family friend, introduced to 
the members of the family the respon- 
dent in the petition, namely Muthoji Rao 
Scindia, who was then the District Super- 
intendent of Police of Mysore. The re- 
spondent was introduced to her father 
and thereafter he started visiting the 
house often. Venkoba Rao asked her 
whether she would be willing to marry 
the respondent. For one or two years she- 
did not give- her consent stating that she 
had to consult her parents.. Venkoba.Rao 
suggested to her that there was nothing’ 
wrong in a widow’s remarriage and gave 
some instances of eminent persons like 
Kamaladevi Chattopadhyaya and Durga- 
bai Deshmukh etc. In the meanwhile, the 
respondent also persuaded her to marry 
him and sought her consent, Accordingly, 
after consulting her parents, the peti- 
tioner decided to marry him. . 
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3. The marriage took place at Andal 
Mandir, Mysore, in the presence of Smt. 
Pandit Sundaramma, who was in charge 
of that Ashram.:A purohit officiated at 
the marriage, her parents, respondent’s 
mother, Barister Srikantaiah of Banga- 
lore and others were present. The mar- 
Tiage was not arranged on large scale for 
obvious reasons. Thereafter, the peti- 
tioner and respondent lived- as husband 
and wife for more than two decades, The 
respondent treated'her as a beloved wife. 
Even he got performed with her his 
Ath birth day in the year 1962, Ex. p-19 
is the invitation issued by the mother of 
Tespondent inviting relatives and friends 
to attend Shastipoorthi Shanthi cere- 


mony on 26-4-1962, in the morning at ~ 


9-20, It is sent with best compliments 
of Mr. Muthoji Rao Scindia Mrs, Prame- 
swari Bai M. Scindia. 


It is further averred that Mangalya 
Sootra Dharana was performed in the 
course of the ceremony. Exs, P-20 to p-32 
and Ex. p-36, are the photos taken on- 
that occasion’ Even after performing 
the Shastipoorthi Shanthi ceremony, the 
petitioner and the respondent lived to- 
gether happily without any misunder- 
standing between them. In the month 
of December, 1971, however, the respon- 
dent left the house. The respondent pro- 
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ceeded to Bhadravathi stating that one 
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Chavan friend `of his was not well. For 
20 days he did not return. Being appre- 
hensive, she called the brother of the 
respondent name Achutha Rao and re- 
quested him to make enquiries. After 
a couple of days, she received a letter 
from the respondent as per Ex. p-47. 
Thereafter he returned on Monday next 
and on return he asserted that he could 
not stay with the petitioner arid asked 
her to leave the house. She_ asserted 
her right and then he left the house. 
Thus, the .misunderstandings developed 
till at last he started troubling her to 
leave the house. Hence, she instituted 
the petition under Section 9 of the Hindu 
Marriage Act, 1955, praying for restitu- 
tion of conjugal rights as to respondent 
started living away from the house. 

_ 4 The petition was instituted on 10-4- 
1972. The respondent contested the 
petition by filing his statement of objec- 
tion. According to him, theré was no 
marriage between him and the petitioner. 
He further asserted that at the time ot 
filing his. objections, the petitioner was 
-62 years of age and he was 72 years of 
age. He further asserted that the peti- 
tioner is widow having a son aged about 
44 years. He had a spouse and his sun 
through her is aged about 40 years. He 
described the averments in the petition 
as mischievous. He is a Maratha by 
caste and is aged about 72 years and the 
‘petitioner did not belong to his caste. 
His marriage was performed with an- 
other lady, according to the customary 
rites, he denied that he lived with the 
petitioner as her husband, The petition 
was, according to him, instituted to black- 
mail him and hence ‘he prayed that the 
same should be. dismissed. 


5. The learned Civil Judge raised the 
following points as arising from the 


< pleadings : 


(a) Whether the petitioner has proved 
that she is the wife of the Respondent? 
(b) Whether the petitioner has proved 


‘that the respondent has withdrawn from 


her society without reasonable or just 
cause? f 

(c) Whether the petitioner is entitled 
to the relief of restitution of conjugal 
rights? : 


During the course of hearing, the peti- 
tioner examined herself as P. W-5 and 
examined four other witnesses as P.Ws-1 
to 4. -She got marked Exhibits P-1 to 
As against, the respondent ex- 
amined himself as R.W-1 and got marked 


Ce 
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Exs. D-1 to D-8. The learned Civil 
Judge, appreciating the evidence on re- 


cord, held in negative the Point No. 1 
as also Point No. 2 and in that view 
dismissed the| petition. Aggrieved by 


the said order, ithe petitioner has come up 
in appeal before this Court. 

6. The learned Advocate appearing 
for -the petitioner appellant vehemently 
contended that the very approach of the 


learned Civil Judge to the facts of the’ 


case was not > legal and proper. He 
submitted that since, even according to 
the learned Civil Judge, it- was held 
proved that the petitioner and 
dent lived as husband and wife for more 
than two decades, there was a strong 
presumption of valid marriage and the 
burden shifted on the respondent to 
prove that the marriage was not legal 
and -valid. He pointed out that the 
learned Civil Judge, did not approach 
the facts in that perspective. According 
to him, the respondent failed to rebut 
the presumption arising from the facts 
of the case and the learned Civil Judge 
wrongly cast the burden on the peti- 
tioner. He further submitted that even 
assuming. that there was any impediment 
for the marriage to be legal and valid 
when it first took place, there could not 
be any such ‘impediment or obstacle 
when the marriage was re-performed 
in the year |1962, before performing 
Shastipoorthi Shanthi ceremony. He 
also pointed out that even after 1962 
they lived as husband and wife 
and as such, he submitted, that 
the learned Civil Judge was not justifi- 
ed in recording his finding that the peti- 
tioner failed to prove that she was mar- 
ried wife of the respondent. ïn that 
view, the appeal, according to him, was 
entitled to succeed. 
` As against that. the learned Advocate 
appearing for the respondent strenuous- 
ly urged that the evidence on record 
was sufficient to rebut the initial pre- 
sumption, if any. He invited our atten- 
tion to the suggestions made in the 
cross-examination to the respondent by 
the learned Counsel for the petitioner- 
appellant and pointed out that the mar- 
riage in all probability, on the showing 
of the petitioner herself, took place after 
1955, i e., after the coming into force of 
the Hindu Marriage Act, 1955, and as 
such the initial marriage pleaded was 
illegal and won: Adverting to the second 
contention that: the marriage was re-per- 
formed durin Shastipoorthi Shanthi 
ceremony, he submitted that there was 


respon- 
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no such pleading and as such the same 
could not be relied upon. He also point-. 
ed out that aH the ceremonies relevant 


for the purpose of performance of the 
marriage were not carried out during 
the said ceremony. ‘Hence, he ' argued 


supporting the order of the learned Civil 
Judge. The points, therefore, that arise 
for our consideration are : 

(1) Whether the learned Civil Judge 
was justified in not raising the presump- 
tion, from the conduct of the parties 
living as husband and wife for a long 
time, about the validity of the marriage? 

(2) Whether the learned Civil Judge 
was justified in not considering the re- 
performance of the marriage during 
Shastipdorthi Shanthi ceremony. 

(83) Whether the learned Civil Judge 
was justified in holding that the peti- 
tioner failed to prove that she was a 
legally wedded wife of the respondent? 

7. The learned Civil Judge, appreciat- 
ing the evidence on record, has held in 
the course of his judgment: 

“While recording the finding on the 
question of marriage, the cumulative 
effect of all the circumstances disclosed 
in the evidence will have to be taken 
From the 
statements made by respondent which 
have been referred to above in detail, 
one can certainly say that the petitioner 
has been treated as a loving wife......... 
In. para-7 of the order, he has further 
stated:— 

“The circumstances narrated by me 
may induce one to take a view that the 
version of the petitioner regarding her 
marriage in ‘Andal Mandiram’. at Mysore 
may be probable.” >. 

Thereafter, he has observed : :— 

“While attaching due importance to 
the circumstances disclosed in the evi- 
dence and the conduct of the respondent 
towards the petitioner and assuming for 
the sake of arguments that the peti- 
tioner’s version regarding her marriage 
at ‘Andal Mandiram’ is true, the most 
important point which was to be consi- 
dered is, whether the petitioner is the 
legally wedded wife of the respondent”. 
Thereupon, the learned Civil Judge felt 
that since the respondent had his wife 
by name Sharada Bai Living at that time 
and since she was married under the 
Special Marriage Act, 1954, marriage of 
the petitioner” even if it had taken place 
was void. ` 

8. We will advert to the question. of 
law later. It is sufficient for the present 
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learned Civil Judge, the ‘petitioner and 
the respondent lived as husband and wife 
for more than two decades. Having gone. 
through several exhibits and the oral 
evidence on record, we are satisfied that 
the petitioner and the respondent lived as 
husband and wife for more than two 
decades and the reputation among the 
relatives and friends throughout was 
that they were husband and wife. The 


learned Civil Judge has discussed this- 


aspect at length and it is not necessary 
for us to repeat it. However, we would 
refer to a few letters written by the res- 
pondent when he was away from home 
to the petitioner which clearly establishes 
that he treated her for all purposes as 
his wife, 

9. Ex. P-2 (a) is a letter written by 
the respondent to the. present petitioner. 
It is dated 1-2-1968. In that letter, inter 
alia, he has observed: 

"TUL the time the lady of the house 
does not understand and observed the 
(Satidharma) duties of a chaste woman 
nothing is going to be alright. . After- 
wards no man will become good, Under 
such extraordinary circumstances there 
is nothing to say about the ordinary man. 
After repenting for the sins committed 
against me by behaving in an unnatural 
way, now, it will be possible for me to 
return only if at least from now onwards. 
you will conduct yourself with affection, 
understanding dutifulness and helpful- 
ness.” This would clearly show that there 
was some trouble brewing inthe relation- 
ship, but it would also establish that he 
wanted to. tell her of the Satidharma, 
which could only be told to a Sati (wife). 
Ir earlier letters,.he. had, however, show- 
ed love and affection for his .wife treat- 
ing her as his dear wife. For example 
in Ex. P-4 (a), he as written like this : 

“My Devi, l 

I returned after the Maharashtra Tour, 
only yesterday, I feel sorry to write that 
all my efforts have not been fruitful. The 
letter I wrote to you on: Sunday last 
must have reached your hands exactly 
on Monday noon, that is what I think. 

Pleasing lady (Priyakari), in this 
world though I engaged in work, I can- 
not forget you even for a minute. I 
know definitely you must be always 
plunged in your anxities and worries 
about me. Very truly, your love towards 
me is incomparable and indescribable, is 
it not?” 

Again in Ex. P-3 (a), ‘he his Stated, inter 


alia, thus: 
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“Is it not that my love for you has 
become my. peculiar profession? Parame- 
swari, -yóu don’t entertain any doubt at ` 
any time, about the certainty of my 
love for you. I have full confidence that 
your love too is certain and true. 

Devi, between us, did we not fully ac- 

cept each other mentally just like the 
meeting between Shakunthala and 
Dushyanth?” 
These letters Would very clearly indicate 
that the petitioner and. respondent lived 
as husband and wife as a loving couple 
for a number of years. 

. 9A. In addition, the petitioner has got, 
marked Exs. P-38, P-39 P-41, P-42, P-43, 
P-44 and P-45, several letters addressing 
her as Mrs, Muthoji Rao Scindia, She has 
also examined before Court P.W.1 Smt. 


_Lalitha Krishna, P.W-3 U. K. Subraya- 


char and P. W.-4 Smt. Damayanthi Bai. 
These are all respectable persons being 
relatives or friends who have come 
and deposed before Court to the effect 
that the petitioner and respondent lived 
as husband and wife happily for a 
number of years. The point, therefore, 
that arises for our consideration is:, What 
is the legal effect if a man and woman 
lived for a long time for more than two 
decades, as husband and wife develop- 
ing reputation as such among all the 
friends and relatives? 

10. The Supreme Court of India in the 
case of Badri Prasad v. Deputy Director 
of Consolidation (AIR 1978 SC 1557) 
speaking on this aspect has observed : 

“A strong presumption arises in favour 

of wedlock where the partners have lived 
together for a long spell as husband and 
wife. Although the presumption is re- 
buttable, a heavy burden lies on him who 
seeks to deprive the relationship of legal 
origin. Law leans in favour of legiti- 
macy and frowns upon bastardy. In this 
view, the contention of Shri Garg, for 
the petitioner, that long after the alleged 
marriage, evidence has not been pro- 
duced to sustain its ceremonial process 
by examining the priest or other witnes- 
ses, deserves no consideration. If man 
and woman who live as husband and 
wife in Society are compelled to prove. 
half a century later, by eye witness evi- 
dence that they were validly married, 
few will succeed.” -- 
Normally, the presumption of valid mar- 
riage in such case is very strong. In the 
case of Rajagopal Pillai v. Pakkiam 
Ammal, ( (1968) 2 Mad LJ 411), a Divi- 
sion Bench of the Madras High Court 
has made the following observations : 


ee 
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“The marriage state being the chief 
foundation on which the superstructure 
of society rests, presumption of the mar- 
riage arising from cohabitation of spou- 
ses is a very strong presumption. Where 
aman anda woman had lived together as 
man and wife, the law will presume, 
until the contrary is proved, that they 
were living together by virtue of a legal 
marriage and not in concubinage”. 

11. The prestimption of law is a strong 
legal presumption and is not likely to be 
repelled by mere balance of probabilities, 
The evidence repelling that presumption 
must be strong, distinct and satisfactory. 
However, intendment is made in favour 
of marriage de facto and the presump- 
tion drawn is based . upon cohabitation 
and repute. The weight of the presump- 
tion gets strengthened when it is prov- 
ed that the party whose marriage is in 
question distinctly intending to marry 
and went through a form of marriage 
with that intention and also subsequently 
lived together as husband and wife and 
were estimated and reputed as such 
by those who knew them. Even when 
there is no positive evidence of any mar- 
riage having taken place, the presump- 
tion is not only with regard to factum 
of marriage, but also with regard to the 
parties and the requisite ceremony to 
constitute a valid marriage. 

12. When once it is proved that the 
marriage was performed the presumption 
arises that it is valid in law and that the 


necessary ceremonies had been perform- 


ed, unless evidence to the contrary is 
adduced that the necessary ceremonies 
were not performed. This Court in the 
case of Lalithamma S. N. v. T. S. Rama- 
swamy (ILR (1975) Kant 1973) had an 
Occasion to-consider this aspect. His 
Lordship Chief Justice Govinda Bhat 


(as he then was) speaking for the Divi-- 


sion Bench has observed thus, in para-7 
of the Judgment:— 


“When a man and woman have been 
proved to have lived together as man 
and wife, the law will presume, until 
the contrary be clearly proved, that they 
were living together in consequence of 
a valid marriage. and not in a state of 
concubinage. Vide Mayne on Hindu Law 
and Usage, 11th Edition (reprint). pages 
163 and 164. In Sastry V. Elaider Aro- 
negary v. Sembecutty Vaigalie 6 Appeal 
cases 364 which came up in appeal be- 
fore the Judicial Committee of the Privy 
Council from the decision of the Supreme 
Court at Ceylon, it has been laid down 
that according to Roman-Dutch | law 
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there is a presumption in favour of mar- 
triage rather than of concubinage, and 
that according to the law of ceylon, as 
in England, where a man and woman are 
proved to have lived together as man 
and wife, the law will presume, unless 
the contrary be clearly proved, that 
they were living together in consequence 
of a valid marriage, and not in a state 
of concubinage. In Mouji Lal v. Musam- 
mat Chandrabati Kumari 381 A 122 
which is an appeal from the decree of the 
High Court of Judicature at Calcutta, 
the Privy Council laid down as follows s 

“It is an extremely strong presump- 
tion in favour of the validity of a mar- 
riage and the legitimacy of its off- 
spring that from the time of the alleged 
marriage the parties are recognised by 
all persons concerned as man and wife 
and so described in important documents 
and on important occasions. The like 
presumption applies to the question whe- 
ther the formal requisites of a valid 
marriage ceremony were satisfied”. 

In 52 American Jurisprudence 2nd edi- 
tion at page 981 it has been stated thus: 

“A man and woman living together as 

husband and wife are generally presum- 
ed to be married, provided they have 
acquired a general reputation as a mar- 
ried couple”. 
Juris Secundum at page 
888, under the heading “Effect of Coha- 
bitation and Reputation” this is what 
has been stated: 

“A presumption of marriage may arise 
from the fact that a man and woman 
have openly cohabited as husband and 
wife, holding each other out and treat- 
ing each other as such, so as to be gene- 
tally reputed to be such among their 
Telatives and acquaintances; and under 
such circumstances, the burden of the 
showing that a marriage did not exist 
is on those so asserting.” 

13. Thus, these authorities would 
make it clear that a man and a woman 
tied together by wedlock form the least 
unit of our complex society and when- 
ever a man and woman lived as hus- 
band and wife for a fairly long time and 
were so reputed, law presumes that they 
are living as husband and wife and not 
in a state of concubinage. Presumption 
is both with regard to factum of marria- 
ge and legality of it. It is a strong pre- 
sumption as it goes to the root of the 
structure of society and the persons 
who challenge it will have to rebut it 
by clear, cogent and satisfactory evidence, 
This burden is heavy on them, 
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spondent in this case lived as husband 
and wife for more than two decades. The 
evidence on record clearly establishes 
that they so lived-and established such 
reputation amongst their relatives, 
friends and acquaintances, We have held 
earlier that we are. satisfied with the 
said finding of the learned Civil Judge 
fer the reasons discussed above. If that 
ig so, a strong presumption regarding 
both factum of marriage and legality of 
it arises. The respondent husband who 
challenges it has to rebut the presum- 
ption by clear, cogent, satisfactory and 
inimpeachahle evidence. The question, 
therefore, that arises for consideration is: 
Whether the husband has discharged the 
heavy burden cast on him. In this con- 
text, we shall turn to the version of the 
husband, who clearly denies that he 
was ever married with the petitioner and 
stated that he never lived with her as 
man and wife and that she was merely 
a housekeeper engaged by him in his 
house. It is interesting. to réad his evi- 
dence in this behalf. This is what he 
has stated in the course of evidence : 
“On. 30-5-1957, the petitioner came to 
me in utter destitution seeking service 
and sanctuary under my roof.” 
He has further stated that: 
_"The petitioner came to my house with 
an old trunk, soiled rug and bed. She 
came ‘to my house at about 5-00 pm. I 
was alone in: my, house, I asked the peti- 
tioner as to why she came to my house. 
She stated that she is no where to go as 
her father is dead and her brothers are 
not willing to take her. Number of peti- 
tioner’s friends had: discarded her and, 


therefore, she came to me seeking shel- . 


ter.” 
Reading his evidence as a whole, it be- 
comes apparent that the old age must 
have had effect on his mind: He himself 
stated that he was 72 years when he 
filed his statement of objections; though 
we cannot conclude on the evidence on 
record that he is suffering from any 
disease and loss of memory, it is clear 
that his mind has become feeble. We 
have already re-produced the portions of 
translated letters written by him during 
several years when he lived with the 
petitioner on cordial terms as hus- 
band and wife. It may- not be out of 
place to quote further a portion from 
Ex, P-5 (a) in which hbe has stated: 
“Devi, very truly, when are you going 
fo meet me? I fee] happy in thinking of 
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Judge. is-that the petitioner and the re- — 
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you and how much more that happiness 
will be in meeting you, I am unable to 
write. Pleasing lady (Priyakari), during 
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day time, I see both of us together 


through mental eye, but during sleep, at 
night, I see you personally. Oh! how 
much of peace and happiness do I get 
at that time? But, finding that I am left 
alone and that you are truly not there, 
I feel very. sorry. The heart starts beat- 
ing fast, so it appears, and then I do not 
get sleep at all”. 

He has even admitted in that letter that 
she was his married wife (see the ori- 
ginal). There has been, however, a 
sudden metamorphosis in him. From a 
loving husband he has turned into a per- 
soù who says that he never treated the 
petitioner as his wife, he was never 
married to her and that they never lived 
as husband and wife. This cannot, but 
be the effect of his old age and feeble 
mind and nothing else. 


15. In the course of cross-examina- 
tion, however, he had to admit that he 
gave her jewels, that she lived in his 
house, that he got constructed a house 
to her that he loved her son’s daughter 
very much, that he wrote letters to her, 
that they had a joint account, that 
while performing Shastipoorthi Shanthi 
ceremony she sat by his side on a ‘Mane’ 
and the above admissions make it clear 
that they lived as husband and wife in 
the same house and the lady has further, 
in positive terms, deposed that they 
shared the same marital bed. Under 
these circumstances, it is obviaus that he 
has not adduce any clear, cogent and 
reliable evidence to rebut the initial 
presumption: arising from the state of 
evidence discussed above. 


16. The learned Advocate - appearing 
for the respondent, however, invited our 
attention that the learned Counsel ap- 
pearing for the petitioner has put several 
suggestions which go to rebut the pre- 
sumption of validity of marriage. The 
learned Counsel appearing for the peti- 
tioner, in the course of cross-examination 
ofthe respondent, has puta suggestion 
that the marriage in Andal Mandir took 
place in the year 1957, In the cross- 
examination this is what is elicited. 

“It is not true to suggest that subse- 
quent. to the year 1946 we were meeting 
each other and by about the year 1957 
it culminated in love and as a conse- 


. quence there was marriage.” - 


In the interrogations put to the respon- 
dent it is stated as under + 


‘the . marriage, 


“solemnized under the 
` Act, 1954. The learned Civil Judge has 
obviously gong wrong in thinking that 


l 
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‘Is it not aifact that you married the 


petitioner according to Sastric rites in 
Andal Mandiram, Mysore, in or about 


-1955. Is it notl a fact that you and peti- 
_ tioner have been living in the house in 
Subramanya temple street as man and - 


wife since 1955 till the year 1972, 

Again, the learned Counsel invited our 
attention to the deposition of P.W-5, the 
petitioner, wherein it ds elicited thus : 


“The respondent- had retired by then. - 


He retired at| Bangalore as DIG, He 
has not set up his family at Mysore. At 


the time of marriage the respondent was 


residing at Bangalore”. 
Later, it is further elicited :— 

It may;be about two years earlier to 

the respondent has retir- 
ed from. service”. : 

Relying on this, the learned Counsel 
submitted that] it becomes clear that the 
marriage could not be valid in law. On 
this aspect, our attention was invited to 
the Special Marriage Act. There is noth- 
ing in the said Act which indicates that 


any marriage between two Hindus is void, - 


if either of them has a spouse living at 
the time of the marriage. All that Sec- 
tion 4 of the Special Marriage Act states 
is this : ` l 
“Notwithstanding anything contained 
in any other law for the time being in 
force relating] to the solemnization ` of 
marriage, a- marriage between any two 
persons may be solemnized under this 
Act if at the time of the marriage the 
following conditions are fulfilled, namely, 


(a) neither party has a spouse living;” 

This only states that, marriage between 
any two persons may be‘ solemnized 
under the Act,, namely, the Special Mar- 
riage Act 1954, if neither party has a 
spouse living. ‘It does not state that any 
marriage that took place between the 





persons is void if one of the parties has. 


a spouse living whether the marriage 
took place under that Act or under the 
personal law as it is stated in Sec. 17 of 
the Hindu Marriage Act, 1955. All that 
it would mean tis that if either party has 
a spouse living at the time of marriage, 
the marriage cannot be solemnized under 
the Special Marriage Act, 1954 and we 
are not concerned in this case with the 
marriage solemnized under the Special 
Marriage Act,: because it’ is not the 
case of either party that the marriage of 
the petitioner with the respondent was 
Special Marriage 
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the marriage is invalid and void, because 


the respondent had a wife living; she had 
been married under the Special Marriage. 


` Act, 1954. 


17. .The other ground raised ‘before us . 


_is that the marriage was void, because 


the Hindu Marriage Act, 1955, had already 
come into force on 18-5-1955, and ‘the 
marriage took place thereafter and it 
was hit by provisions of Section 17. 
of the Hindu Marriage Act. Section 17 
of the Hindu Marriage Act states: : 

“Any marriage between two Hindus 
solemnized after the commencement of 
this Act is void if ‘at the date of such 
marriage either party had a husband or 
wife living; and the provisions of Sec- 
tions 494 and 495 of the Indian Penal 
Code shall apply accordingly”. 


Thus. it is obvious that in order to 
attract the provisions of this Act, it would 
be necessary that the respondent must 
show that the marriage was solemnized 
after the commencement of the Act, 
namely, after 18-5-1955. 

18. We have already observed above 
that the presumption arising on the facts 
of the case is a very strong presumption 
and that unless the respondent adduce 
clear, cogent and reliable evidence, the 
presumption is not rebutted. The poirt 
therefore, that arises for our considera- 
tion is: Whether suggestions made, the 
stray sentence elicited in the course of 
cross-examination of the lady and the 
questions put on interrogation cannot be 
sufficient to rebut the presumption arising 
from the facts of the case discussed 


19. The interrogatories would ‘suggest 
that the marriage had-taken place in the 
.It.may be before May or 
after May, 1955, nothing is clinching. 
Adverting to the suggestion put in the 
course of cross-examination to the re- 
spondent by the Counsel for the peti- 
tioner, it is so obvious that he had not 
taken instructions from the petitioner. 
The petitioner in her evidence has clearly 
stated that she did not remember as 
to when the marriage took place. - Tt is 
for that reason that the date of mar- 
tiage was not obviously mentioned in 
the petition nor in the reply statement 
filed by the Counsel for the petitioner. 
All of a sudden, however, in the course 
of cross-examination of the’ respondent, 
the counsel has put a random sugges- 
tion whether the marriage had not taken | 
place in the year 1957. It is obvious; 
from reading the evidence of the peti- 
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tioner and the interrogatories. that this - 
suggestion eminates from the lawyer 
and was. not rooted in the knowledge 


of thé petitioner, Therefore, no. eviden- . 


tiary value can be attached. Besides a 
mere suggestion made and denied is not 
evidence 
stated in the- course of her evidence 
thus : 

“T do not remember on what date and 
during which year I was proposed to the 
respondent.” 

Again she has stated: 

“I have forgotten the date of my mar- 
I do not know the name 
of Purohit, Sundaramma had arranged 
the Purohit, The Purohit 
min. 
It is in this context that we have to ap- 
preciate the suggestion put by the Coun- 
sel to the respondent as also the so 
called admission made by .the respon- 
dent. Having clearly stated that she 
does not remember as to the date or 
year of the marriage, it is elicited from 
her in the further cross-examination 
that the marriage took place after the 
respondent retired. This is what she 
has stated: 


“Respondent was retired by then”, 
It may be seen that this sentence occurr- 
ed in the same para in the beginning of 
which she has stated “I have forgotten 
the date of marriage.” It is further eli- 
cited from her “my father presented a 
suit and silver articles to the respon- 
dent, It may be about two years earlier 
to the marriage, the respondent had re« 
tired from the service”. Thus, it is clear 
that these stray sentences elicited in the 
cross-examination could hardly be con- 
strued as admission::. The Supreme Court 
of India, in the case of Chikkam Kotes- 
wara Rao v. Chikkam Subbarao, (AIR 
1971 SC 1542) speaking through Justice 
Hegde, as he then was, has observed in 
this behalf thus: 

“This admission ‘must be read along 
with the evidence given by him in his 
chief examination........... . 

If we read these statements along with 
his other evidence and in a harmonious 
manner, it is clear that what the appel- 
lant admitted was that the acquisition in 
question was made by his father on his 
behalf and the consideration for the 
same was paid by his father from out of 
the appellant’s private funds that were 
in the hands of his father......... ” 

Thus, the Supreme Court has pointed 


out that before the right of a party can 
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at all. The petitioner has-- 


was a Brah-- 
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be considered to have been defeated: on 
the basis of an alleged admission by him, 
the implication of the statement made 
by him must be clear and conclusive 
There should not be any doubt or ambi- 
guity about the alleged admission and tò 


-€xamine whether there is ambiguity ‘in 


the admission, it would be necessary for 
the Court to read the other parts of the 
evidence and the stand taken by him in 
the pleadings. . Considering in that way, 
as pointed out above, it becomes obvious 
that the so called admission is not an 
admission at all. It is a statement made 
out of knowledge. Hence, it does not 
help the case of the respondent. Thus, 
we are satisfied, looking into the stand 
taken by the respondent in the proceed- 
ing and the manner in which he has de- 
posed, having least regard for the truth, 
that the so-called admission and sugges- 
tions put by the Counsel for the peti- 
tioner would not render the marriage in- 
valid. The evidence on record is neither 
clear nor unambiguous nor reliable. Hence 
the initial presumption arising from the 
facts of the case is not at all rebutted 
by the respondent. Hence, we are con- 
strained to hold that the marriage is 
legal and valid and that the petitioner 
has the status of wife of the respon- 
dent, : 


20. We will next advert to the cere- 
mony of marriage re-performed at tha 
time of Shastipoorthi Shanthi. No sepa- 
rate pleading and issue are necessary 
(vide AIR 1978 SC 1557), The petitioner 
in her evidence has stated that during 
the ceremony, the marriage rites were 
re-performed and that her husband (re- 
spondent) tied a 'tal? to her neck, sprin- 
kled flowers on her and garlanded her, 
This is what she has stated: 


“The respondent’s 60th Birth Day was 
celebrated in our house. Myself and 
the respondent have gone to P. W. 3 to 
get the auspicious day fixed. The invita- 
tions were got printed in the name of 
my mother-in-law. Ex. P-19 is a speci- 
men of the invitation. My sisters and 
their husbands, brothers and their wives, 
respondent’s mother, Paternal Aunt, Pan- 
duranga Guru, respondent’s brothers, 
and their wives, sisters and their family 
and other leading members of the com- 
munity attended the function. All the 
ceremonies connected to the marriage 
were observed. Another ‘tali’ was tied. 
by respondent and that is the one shown 


by me now.” 





48 Kant. ip 
She ‘has also - stated : ` 
“On` the occasion photographs were ` 
- taken and they are Exts. P-20 to ‘P-32, 
Ex: P-36: The respondent’s sister assist- 
ed in tying stali’. ”n 
` TE fact; though the respondent in his 
evidence denied that he_ tied another 
_ tali to the „petitioner, the - photograph 
Ex. P-32 would clearly “show that the 
respondent was tying .'tali to the neck 
of the petitioner. with the . assistance of 
his sister and- priest was looking on. The 
evidence of the priest P.W. 2 also makes 
it clear that the respondent tied another 
“ali? to the petitioner during Shastipo- 
orthi Shanthi, This is what he has 
stated: ©” . 
“Except the Wife, ‘none else could have 
sat with the | respondent. I would not 
have officiated lif the respondent had not 
sat with his!wife. The respondents 
mother and sisters were present on the 
occasion, “Mangalya Dharana” ceremony 
took place. 
. The priest no doubt stated that it was 
part of Shastipoorthi-Ceremony. In the 
view that we have taken above, it is 
not necessary to consider this aspect. 
Since some argument was addressed in 
this aspect, we would consider it in brief. 
It is necessary jin this context to remem- 
ber that respondent was married to Smt. 
Sharada Bai under the Special Marriage 
Act in the year 1929, Ex. D-5 is the 
marriage certificate, He filed a petition 
for divorce in! Misc. No. 226/1956, on 
the file of District Judge, Bangalore Di- 
vision, and the: petition was allowed on 
30-1- 1958 as per Ex- D-6. Smt. Sharada 
Rai came up in appeal before the High 
Court of Mysore in Misc. Appeal No. 212/ 
1958 and thei appeal was dismissed 
by this Court on 9-9-1960. Ext. D-7 is 
the certified copy of the judgment. 

The parties, it appears, laboured under 
-some notion that there’ was some in- 
firmity in their marriage, because the 
respondent had: another wife Smt. Sha- 
rada Bai at that time under the Special 
‘Marriages Act: But, we have pointed 
` out above that there was no infirmity for 
marrying the petitioner. under the regu- 
lar personal law. Even so, it appears 
that the parties who were on very cor-. 
dial terms at the time, thought it proper 
to enter into marriage and as in 1962, 
there was absolutely no impediment for 
the respondent. to marry the petitioner 
as Smt. Sharada Bai was given divorce 
dn 1960, itself and even the period dur- 
ing ‘which he could not marry was over. 
It is usual among important ceremonies 


Parameshwari Bai v, 


Muthojirao Scindia. - 


- to re-perform -all ‘the. - 'Samskarams’ 


even in the case of ‘Brahmins. Obviously ae 
‘therefore the parties thought that - 
should re-perform the - 
marriage to entitle the ‘petitioner to par- | 


they . 
. ‘Samskaram’- of- - 


ticipate in the Shastipoorthi Ceremony 


“as the legally wedded wife of the. re- 


spondent. 


ai. Mahamahopadyaya. P. V. Kane in © 


his monumental work on Dharmasastra - 


(History of Dharmasastra Vol. V.. Part T 
1962 at p. 758) describes the Sastyabda- 


purti Shanthi. This is what he has. 


observed. 


“There is a. Ms. (of only three folios 


‘in D. C. No. 609 of the year 1882-83, now 


in the Bhandarkar Oriental Institute at 
Poona) which deals with this santi at- 
tributed to Saunaka and is called Ugrara- 
thasanti at the end. The santi is to be 
performed on the day or- naksatra of 


one’s birth, On that day the person of’ 
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60 years should take an auspicious bath, — 


perform his daily religious duties, should 
invite Brahmanas and choose one to offi- 
ciate who is learned in the Vedas ‘and 
Vedangas and is well conducted. First 
Ganesh worship should be performed, 
then punyahavacana, worship of mother 
goddesses, then nandisraddha, He should 
bring together sarvausadhis, twigs and 
leaves of five trees, five jewels, pan- 
cagavya; and pancamrta: then worship 
of nine planets should be performed;. 


an image. of Markandeya was to be made -. 


from one pala or 4:.pala and 
the image was placed in a jar full of 
water surrounded by two garments; he 
should offer the 16 upactaras and offer 
to Markandeya 
eight offerings of fuel sticks, boiled rice 
rice. gheedurva, superior dishes with the 
mantra, (Matter in Sanskrit omitted—Ed.} 

Then he should make a ‘homa’ in 
honour of Mrtyunjaya (siva) with obla- 
tions of durva grass and sesame 10000, or 
5000, or 3000 or one thousand in number 
and then he should sacrifice separately 
te the secondary objects of worship...... 
But, he has no where mentioned that it 
is necessary to perform the rites of mar- 
riage once again. In the Sankalpa which 
he has given in the foot-note he has men- 
tioned: 

` (Matter in Sanskrit omitted—Ed.) 
“Sri Kane has further stated that 
“whoever performs this santi, according 
to the rules prescribed for grahasanti, 
would certainly live for a hundred years, 


all misfortunes will: vanish and all pro-. 


1008, or 108 or 28 or . 
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.sperity will hë his.” Therefore, it is ob- 


vious that the. parties with a view to re- ` 
assure, themselves . that the marriage is, 


valid and legal underwent the ceremo- 
nies of marriáge at the beginning of the 


Santi.. It is needless for us to point out” 


that in the case of-non-brahmins by cus- 
tom the tying of tal? is the only essen- 
tial ingredient of a marriage. We are 
discussing this aspect incidentally and we 
make it clear that even the earlier mar- 
riage at the initial stage entered into by 
' the parties is held to be quite valid and 
legal and’ the subsequent conduct depict- 
ed above would further establish that 
the parties held out as husband and wife, 
they lived as husband and wife and they 
re~assured themselves that their wedlock 
was legal and valid by undergoing the 
ceremony once again at the beginning of 
the Sastyabdapurti ceremony. That being 
so, we have no hesitation to hold that the 
learned ‘Civil Judge approached the facts 
from a wrong angle and camé to the con- 
clusion that the marriage was not proved 
tc be legal. We are of the considered 
view that the marriage was legal and 
that the couple lived for decades as hus- 
band and wife, they held out as husband 
and wife, created reputation amongst 
friends, relatives and acquaintances as 
husband and wife and the husband who 
is now challenging the validity of the 
marriage has failed to rebut the strong 


presumption arising from such state of. 


affairs. As such we hold that the present 
petitioner is the legally wedded wife of 
the respondent. 


22, The evidence of the respondent, 
makes it clear that. he is withdrawing 
from the company of his wife 
just and proper cause, The letters he has 
addressed subsequent to 1971 also make 
this clear. That being so, the petitioner- 
wife. is entitled to restitution of conjugal 
rights as contemplated under Section 9 
of the Hindu Marriage Act, 1955. 


23. In the result, therefore, the ap- 
peal is allowed. The order of the learn- 
ed Civil Judge under appeal is set aside 
and the petitioner-appellant is granted 
decree for restitution of conjugal rights 
as prayed for. In the peculiar facts of 
this case, we make no order as to costs, 


Appeal allowed. 
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S. V. Sivamurthappa, -Petitioner v. 
State of Karnataka and others, Respon- 
dents. : 

Writ Petn, No. 9947 of. 1980, ‘Dl. 10-7- 
1980. - 

Karnataka. Weights and Measures (En-— 
forcement) Rules : (1959), Schedule V, 
Part HI, R. 9 — Notification Annexure B 
dated 21-4-1980 —- Insertion of proviso 
requiring compulsory use of pouring 
type cylindrical measures for measuring 
Kerosene in retail trade only — Does not 
offend Article 14 or Article 19 (1) (g) of 
Constitution. _ e 

Where the State Government makes it 
compulsory to use pouring type cylindri- 
cal measures for measuring kerosene in 
retail trade, thereby excluding another 


‘class of traders in the same commodity 


viz, the wholesale dealers and also ex- 
cluded the traders in other mineral oils | 
from using the pouring type cylindrical 
measures in measuring the mineral oils 
while carrying on their trade in it, the 
same does not violate Articles 14 and 19 
(1) (g) of the Constitution. The State 
Government has classified the traders in 
mineral oils firstly into two categories ie. . 
traders in kerosene and traders ‘in other 
mineral oils, and once again it made two 
well defined classes among the kerosene 
dealers viz. retailers and wholesalers. 
Alternatively, classification is made in 
the type of measures to be used, Le. 
pouring measures and dipping’ measures. 
No discrimination is made among the re- 


- tail dealers, whether one carries on re- 


tail trade in keroséne as a hawker and 
the other in a shop or in any other way. 
It deals equally with all the dealers in 
kerosene in retail trade. The notification 
prescribing measures to be used is issued 
by Government in the interest of the 
(Para 8) 
When pouring type and not the dip- 


ping type cylindrical measure, are used 


there would be no question of waste of 
kerosene both at the time of dipping and 
delivering the kerosene to the customer 
at his door. . Assuming that places some 
kind of restriction on the retail dealers 
in kerosene to use a particular type of 
measuring instrument, it would not of- - 
fend the rights guaranteed to them to 
carry on their trade, under the Consti- 
tution, since the restriction placed cannot 
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be said to be an unreasonable restric- 
tion. The notification, therefore, does not 
offend Article 119 (1) (g) of the Constitu- 
tion, (Paras 11, 12) 

K. Appa Rao for S. R. Ramanathah, 
for Petitioner. ' 


ORDER :— The petitioner in this writ 
petition, one under Articles 226 and 227 
of the Constitution, has challenged the 
validity of the Notification Annexure-B 
dated 2ist April, 1980 amending Part TI 
of Schedule V|of the Karnataka Weights 
and Measures (Enforcement) Rules, 1959 
(for short the ‘Rules’) by providing pour- 
ing type cylindrical measures (schematic) 
as shown in figure 11 (B) to be used for 
measuring kerosene in retail trade. 


2. The petitioner is a hawker dealing 
in kerosene under a licence issued to him 
in Davangere City. He has challenged the 
validity of. thr Notification Annexure-B 
on the ground that it is illegal and high- 
ly discriminatory as the Government has 
applied different yardsticks among the 
kerosene dealers on the one hand and 
also between the traders in kerosene in 
general and other traders, which is quite 
illegal and unconstitutional, that there is 
‘no rationale behind prescribing this me- 
thod of measurement by using the pour- 
ing type cylindrical measure for mea- 
suring kerosene by the retail dealers as, 
if the hawkers} use this cylindrical type 
measure, they |cannot take kerosene in 
large quantities to the doors and there 
will be much wastage of kerosene both 
at the time of;dipping the kerosene and 
delivering the same to the customers at 
their doors, that if the cylindrical type 
mé@asure is adopted, each hawker shall 
have to lose in'a day not less than three 
to five litres of kerosene by way of 
wastage out ofeach barrel which will be 
a very big loss to a hawker when com- 
pared to his financial capacity, that the 
notification Annexure-B indirectly fetters 
the petitioner and other persons similarly 
placed, from jcarrying on their trade 
Since it is very difficult for them to sell 
kerosene by measuring it in cylindrical 
type measure, that the Ist respondent 
ought to have|noticed that in the ab- 
sence of any complaints in respect of 
using the conical type measure by the 
retail dealers, it is quite unjust and im- 
proper to in upon the hawker to usé 
only the cylindrical type measure, that 
the Ist respondent ought to have noticed 
that if it were; to be its intention to re- 
place the conical type measure by the 
cylindrical type measure for measuring 
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the oil and other liquid commodities then 
the insistence should have been in re- 
spect of all the traders, irrespective of 
the dealers in kerosene, other mineral 
oil, milk etc., instead of insisting upon 
only the kerosene dealers, that too who 
deal in kerosene on retail basis, that the 
Ist respondent ought to have noticed that 
by the notification Annexure-B, it will 


' be driving out nearly 20,000 families in 


the State from self-employment who are 
depending upon the retail trade in kero- 


sene for their livelihood and on these ° l 


grounds, he prayed to declare the Noti- 
fication Annexure-B as illegal and ultra 
vires by issuing an appropriate writ, 
order or direction in so far as it relates 
to the petitioner. 


8. It seems to me that the grounds 
urged.in the writ petition to show that 
the Notification Annexure-B is illegal 
and highly discriminatory are not well 
founded. The Karnataka Weights and 
Measures (Enforcement) Act, 1958 (Act 
No. 2 of 1959) (for short the ‘Act’) is 
intended for the enforcement of standard 
weights and measures in transactions, 
dealings or contracts in trade or com- 
mence. Section 3 of the Act envisages 
that in respect of weights and measures, 
working standard shall be maintained. 
Section 6 gives power to the State Gov- 
ernment to prepare as many. sets of 
weighing and measuring instruments as 
it may deem necessary for the purpose - 
of verifying the correctness of commer- 
cial weights and measures and of weigh- 
ing and measuring instruments used in 
transactions for trade or commerce, Un- 
der Section 8 of the Act, it is provided 
that the State Government may, by noti- 
fication in the official gazette, direct that 


-in any specified trade or class of trades, 


no transaction, dealing or contract shall 
be made or had,. except by ‘weight only’ 
or except by ‘measure only’ and such 
notification shall take effect in such area 
with effect from such date and subject 
to such conditions, if any, as may be 
specified therein. Thus, it is seen from 
the above provisions of the Act that it 
is competent for the State Government 
to. declare to use in trade or commerce 
the ‘weights’ or the ‘measures’ as the 
casce may be in respect of different types 
of commodities. : 


4, Section 42 empowers the State 
Government to make rules to carry out 
the purposes of the Act by notification 
in the official Gazette. Part II of Sche- 
dule V of the Rules deals with commer- 
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cial liquid capacity measures. Under the 
heading “1, General”, two types of cylin- 
drical liquid measures viz., the dipping 
and the pouring types: and one type of 
conical measures. are provided as com- 
mercial liquid capacity measures. It is 
further stated that cylindrical measures 
are generally used for measuring out 
commodities like milk while conical 
measures are generally used for mineral 
oils, 

5. Under the impugned notification, 
Annexure-B, a proviso is added at the 
end of the heading “1. General” reads as 
follows : 


“Provided that, pouring type cylindri- - 


cal measures (Schematic) as shown in 
figure 11 (B) shall be used for measuring 
kerosene in retail trade.” 

$. Shri Appa Rao, learned counsel for 
the petitioner, first contended that the 
impugned notification is highly discrimi- 
natory between the retail and wholesale 
dealers in kerosene and also between the 
dealers in kerosene as a class and the 
dealers in other mineral oils by prescrib- 
ing pouring type cylindrical measures to 
be used for measuring kerosene in retail 
trade. 


7. I do not see how the impugned noti- 
fication brings about a discrimination be- 
tween the retail and wholesale dealers 
in kerosene and also between the 
dealers in kerosene as a class and 
the dealers in other mineral oils 
by prescribing the pouring type 
cylindrical measures to be used 
for measuring kerosene in retail trade. 
The object of the Act, as could be seen 
from the Preamble, is to provide for the 
enforcement of standard weights and 
measures to be used in transactions in 
trade or commerce. . 


8 The State Government is empower- 
ed under Section 8 of the Act, by noti- 
fication in the official gazette, to direct 
that in any specified trade or class of 
trades, no transaction, dealing or con- 
tract shall be made or had except by 
‘weight only’ or except by ‘measure only’ 
and such notification shall take effect in 
such area with effect from such date and 
subject to.such conditions, if any, as may 
be specified therein. Section 42 of the 
Act empowers the State Government to 
make rules to carry out the purposes of 
the Act by Notification in the Official 
Gazette. The State Government framed 
rules called the “Karnataka Weights and 
Measures (Enforcement) Rules, 1959 (for 
short the ‘Rules’) by exercising its rule 
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making power under Section 42. Rule 9 
provides that cammercial weights and 
measures of length and capacity shall 
conform as regards denominations, mate- 
ral used in -construction and de- 
sign, to the specifications laid 
down in Schedule-V. Part-II of Sche- 
dule V deals with commercial liquid 
capacity measures. Two types of cylind- 
rical liquid measures viz, the dippine 
and the pouring types and one type of 
conical measures are provided under the 
heading "1. General”, It is further pro- 
vided therein that the cylindrical measu- 
res are generally used for measuring out 
commodities like milk while conical 
measures are generally used for measur- 
ing mineral oils. The shape and dimen- 
sions of cylindrical measures (dipping 
and pouring type) are provided in 
Figures 11 (A) and 11 (B) and table 11 
whereas the shape and dimensions of 
conical measures are furnished in 
Figure-12 and table 12. 


The State Government, by the impugn- 


-ed Notification, amended the heading 


“l-General” by inserting a proviso stat- 
ing that the pouring type cylindrical 
measures (Schematic) as shown in figure 
11 (B) shall ‘be used for measuring kero- 
sene in retail trade. No doubt by the im- 
pugned notification the State Govern- 
ment made it compulsory to use pouring 
type cylindrical measures (Schematic)) as 
shown in figure-11 (B) for measuring 
kerosene in retail trade thereby exclud- 
ing another class of traders in the same 
commodity viz., the wholesale dealers, It 
also excludes the traders in other mine- 
ral oils from using the pouring type cy- 
lindrical measures in measuring the min- 
eral oils while carrying on their trade 
in it.. The State Government has classi- 
fied the traders in mineral oils firstly in- 


` to two categories ie, traders in kero- 


sene and traders in other mineral oils 
and once again it made two well defined 
classes among the kerosene dealers viz., 
retailers and wholesalers and thought of 
making it compulsory to use pouring 
type cylindrical measures in measuring 
kerosene in retail trade. The hawkers, to 
which category the petitioner belongs, 
who deal kerosene in retail trade and 
other shop-keepers who likewise deal in 
kerosene in retail trade, all brought un- 
der one class, to which the use of pour- 
ing type cylindrical measures for meas- 
uring kerosene have been made compul- 
sory. To put it in other words. the im- 
pugned notification made the use of 
pouring type cylindrical measures com- 
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pulsory for measuring kerosene in the 
lentize retail trade whether the trade is 
"being carried on by the hawkers or others. 
No discrimination is made among the 
retail dealers whether one carries on retail 
trade in kerosene as a hawker and 
the other in a‘shop or in any other way. 
The impugned notification deals equally 
with all the dealers of kerosene in retail 
trade and the! Government brought the 
impugned notification in the interest of 
the general public. In- that view of the 
matter, the impugned notification is not 


open to the charge of denial of equal ' 


protection on the ground that it has no 
application to |the wholesale dealers in 
lxerosene or the dealers in other mineral 
oils especially when it was not the case 
of the petitioner that the State Govern- 
ment has no competence to issue the im- 
pugned notification as such. 

9-10. Sri Appa Rao next contended 
that there would be waste of 3 to 5 
litres of kerosene out of each barrel if 
pouring type cylindrical measure is used 
for measuring kerosene as against the 
user of the pouring type conical measure, 
which will be a very big loss to a hawker 
when compared to his financial capacity. 
In support ofthis contention, he placed 
reliance on the fact that the pouring 
type cylindrical measures are of the di- 
mensions: ranging only between 20 ML 
and 2 litres whereas in the case of pour- 
ing type conical measures, they range 
from 100 M.L. to 20 litres. Basing on this, 
his argument proceeds that since the di- 
mensions of the pouring type cylindrical 
measures’ are small when compared to 
the pouring type conical measure, one 
has to use the former, greater number of 
times for measuring the kerosene in 
meeting the demands of the customers 


and as the number of times in the meas- 


urement of the kerosene increases, 
greater will be the.quantity of waste by 
spilling or otherwise both at the time of 
measuring and delivering the kerosene to 
the customer. 


11. I do not find much force in this 
submission also. Generally the consumers 
who are buying kerosene from the haw- 
kers always go in for small quantities of 
kerosene and the pouring type cylindri- 
cal measures prescribed under the im- 
pugned notification, the dimensions of 
which extend up to 2 litres, would meet 
their requirement and there may not be 
many occasions to measure the kerosene, 
greater number of times in respect of 
eack customer. Further, the wastage of 
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kerosene will depend upon the care one 
would take in measuring the kerosene. 


-Besides, equal percentage of tolerance on 


dimensions is provided both for using the 
pouring type cylindrical measures as 
well as pouring type conical measures. 
Further, what is provided under the im- 
pugned notification is to use the pouring 
type and not the dipping type cylindrical 
measure and in that view of the matter, 
the averment made in para 7 of the writ 
petition that there will be waste of kero- 
sene both at the time of dipping and deli- 
vering the kerosene to the customer at 
his door if it is measured in cylindrical 
type measure, has no foundation. 


12, Now coming to the third and the 
last contention, it is argued by Shri Appa 
Rao, that the impugned notification in- 
directly fetters the petitioner and other 
persons similarly placed from carrying 
on their trade by compelling them to use 
the pouring type cylindrical measures, I 
do not see how the rights of the peti- 
tioner in carrying on his trade who is 
a hawker dealing in kerosene have been 
either infringed or affected by prescrib- - 
ing the pouring type cylindrical measure 
to be used for measuring kerosene in re- 
tail trade. As a hawker dealing in re- 
tail kerosene carrying the same from 
door to door, he is required to supply 
kerosene in small quantities against the 
demand made by the customers, by using 
either the pouring type conical measure 
or the pouring type cylindrical measure 
for .measuring the kerosene. His right to 
trade in retail kerosene under the licence 
issued to him is not affected in any way 
if he is obliged to use a particular type 
of measuring instrument. In either case, 
he is required to deliver the standard 
quantity of kerosene demanded by a 
customer, The standard measuring instru- 
ments are prescribed by the State Gov- 
ernment to ensure that the customers are 
delivered the standard quantity of the 
articles they buy. Undoubtedly, the haw- 
kers, who are carrying kerosene in a 
drum or two in a small cart pulled by 
hand or using the bullocks, are required 
to cater to the needs of the customers in 
small quantities in litres. Assuming that 
the impugned notification places some 
kind of restriction on the retail dealers 
in kerosene to use a particular type -of 
measuring instrument, it would not, in 
my opinion, offend the rights guaranteed 
to the petitioner to carry on his trade 
under the Constitution since the restric- 
tion placed against the retail dealers in 
using a particular type of measuring in- 
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strument cannot be said to ‘be an un- 
reasonable restriction, 


13. These are all the objections raised 
against the validity and legality of the 
impugned notification. 


14. For the reasons stated above, I 
am inclined to hold that the impugned 
notification doesnot bring about any dis- 
crimination against the petitioner, that it 
does not fetter the rights of the peti- 
tioner to carry on the trade in kerosene 
as a hawker and that there was no hard- 
ship caused either to him ‘or to other 
persons similarly placed as alleged by 
him. The impugned notification does not 
offend either Article 14 or Artitle 19 (1) 
(g) of the Constitution. In that view 
of the matter, I am inclined to hold that 
no useful purpose will be served by issu- 
ing a rule in this case. Accordingly, the 
writ petition is dismissed, 

Petition dismissed. 
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G. S. Radhika and etc. etc., Petitioners v. 
The Commissioner for Health and Family 
Welfare and Secretary to Govt. of ‘Karna- 
taka, Dept. of Health and Family Welfare, 
Vidhana Soudha, Bangalore and others, etc., 
Respondents. 


Writ Petns. Nos. 10081, 10562, 15103 and 
“15570 of 1980, D/- 26-9-1980. 

(A) Constitution of India, Art, 14 — 
Karnataka Medical Colleges (Selection for 
Admission) Rules 1980, R. 16 — Selection 


of candidates for admission to M.B.B.S.. 


Ist year course — Rule 10 enjoining  selec- 
tion strictly on basis of marks secured by 
candidates at Pre-University examination — 
Treating candidates passing said examination 
in different years as similarly situated for 
purpose of selection is valid — Article 14 is 
not violated. 


Under Rule 10 Selection Committee is — 


bound to select candidates for admission to 
the M. B. B.S. I Year course strictly accord- 
ing to merit determined on basis of marks se- 
cured by the candidates in the Pre-University 
examination, All candidates who acquired 
qualification for admission by passing the 
Pre-University examination, conducted by 
the Pre-University Board cannot on any 
rational basis be considered as persons dis- 
similarly situated on the ground that all of 
. them did not appear at the same examina- 
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tion conducted by the Board but. 
peared in examinations of different years. 
Therefore, comparison of merit of candi- 
dates who had passed Pre-University course 
at different annual examinations conducted 
by the Board in different years for purposes 
of selection cannot be said to be violative 
of Art. 14 on the ground of similar treat- 
ment of persons who are dissimilarly situat- 
ed. All persons passing the Pre-University 
examination conducted by the Board in dif- 
ferent years must be treated as one class 
similarly situated and their selection strictly 
on the basis of marks secured by them is 
valid. (Para 10) 


(B) ` Constitution of India, Art. 226 — 
Karnataka Medical Colleges (Selection for 
Admission) Rules 1980, R. 10 — Admission 
of candidates to M.B.B.S. Ist Year — Se- 
lection made on basis of marks secured at 
Pre-University examination — Writ petition 
challenging procedure of selection — Vali- 
dity of marks awarded by Pre-University 
Board cannot be gone into — Even other- 
wise marks awarded by academic body are 
not: open to judicial review. 


The validity of marks awarded by an 
academic body in an examination conducted 
by it is not- open to judicial review. In any 
event, in a writ’ petition complaining about 
the procedure adopted in making selection 
for admission to M.B.B.S. Ist Year course 
on the basis of marks secured by the can- 
didates in the Pre-University examination 
conducted by the Pre-University Board the 
validity of marks awarded by the Board can- 
not be gone into. Even assuming that the 
validity of marks awarded by the Board is 
open to challenge in a writ petition by a 
person aggrieved, it constitutes entirely a 
different cause of action and cannot be mix- 
ed-up with ‘the question of selection for 
admission made on the basis of marks 
awarded by the Board at the Pre-University 


had ap- 


examination. ` (Para 11) 
N. S. Srinivasan (in W. P. No. 10081), 
C. N. Kamath (in W. P. No. 10562) and 


Tomy Sebastian (in W. P. No. 15570), for 
Petitioners; G. R. Nataraj, Govt. Pleader, 


_ for Respondents. 


ORDER :— The petitioners in these four 
writ petitions have prayed for issue ofa 
writ of mandamus directing the Selection 
Committee constituted by the State Govern- 
ment for making selections for the Ist Year 
M. B. B. S. course during the academic year 
1980-81 to consider their cases for selection 
treating the candidates who have passed the 


en enone 
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Pre-University ;examination held in Apri, 
1980 as a separate class. 


2. All the four petitioners have 
the Pre-University examination held by the 
Pre-University [Board of this State in April, 
1980. The petitioner in W. P. No. 10081 
of 1980 G. S.) Radhika has secured 89.1% 
in the optional group consisting of Physics, 
Chemistry, Mathematics and Biology. The 
petitioner in W. P. No. 10562 of 1980 
B. Srinivasa Mallya has secured 87.33% of 
marks in the optional group. The petitioner 
in W. P. No. (15103 of 1980 Vasudha Rao 
has secured 82.66% in the Optional Group. 
The petitioner jin W. P. 15570 of 1980 has 
secured 79.66% in the Optional Group. 
The petitioners| applied to the Selection Com- 


mittee constitu by the State Government, 
seeking selection for admission to the I year 
M. B. B. S. co during the academic year 
' 1980-81. They have not been selected. 
Hence they have presented these petitions. 
3. The plea, put forward by the peti- 
tioners in these writ petitions is that their 


tight to equality guaranteed under Article 14 
of the Constitution has been violated. This 
plea is raised pn the basis of the following 
facts and circumstances: The petitioners are 
merited candidates and they have secured 
high percentage of marks in the Pre-Univer- 
sity examination held in April, 1980. They 
have not been! selected because there were 
candidates who had secured more marks 
than the cay nh who had passed the 
Pre-University amination held in April, 
1979. The students who have passed the 
Pre-University course in each examination 
conducted by the Pre-University Board con- 
stitute a separate and distinct class. There- 
fore in comparing the merit of the candi- 
dates, who have passed at different examina- 
tions amounts fo violation of the right to 
equality guaranteed under Art. 14 of the 
Constitution in| that by according similar 
treatment to persons dissimilarly situated. 





- In any event; there were sufficient grounds 
to treat the students who passed the Pre- 
University examination in April, 1979 and 
the students who passed in April, 1980 as a 
separate and distinct class, because the Pre- 
University Board had given certain number 
of grace marks! in the subject of Chemistry 
to all the students who had appeared for 
the April, 1979| examination, whereas, in re- 
spect of 1980 examination the Board had 
given grace marks only to such of those 
students who could obtain a pass on the 
addition of such grace marks. It is alleged 
that in view of, the different methods of 
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award of grace marks by the Pre-University 
Board in respect of the April, 1979 exam- 
ination and April, 1980 examination, large 
number of students who had passed the 
Pre-University examination held in April, 
1979 and who failed to secure seats in the ` 
medical colleges during the academic year 
1979-80 have been selected during the aca- 
demic year 1980-81 and consequently large 
number of highly merited candidates like 
the petitioners, who passed the Pre-Univer- 
sity examination held in April, 1980 have 
been denied seats and consequently they 
have been subjected to flagrant discrimina- 
tion in violation of Art. 14 of the Constitu- 
tion. 

4. The State Government has framed 
rules called the Karnataka Medical Colleges 
(Selection for Admission) Rules, 1980. 
Rule 2 of the said Rules prescribed the con- 
ditions of eligibility. Similar rule had been 
in force during all the previous academic 
years during which selections have been 
made for the medical course. According to 
the said Rule, the students who have passed 
the Pre-University examination with Phy- 
sics, Chemistry and Biology as optional 
group, or any other equivalent examination 
are eligible for consideration for selection 
to the admission to I year M. B. B. S. course. 
Only a- few seats are reserved to be filled 
up from among fhe applicants who are 


` graduates. Rule 10 of the Rules prescribes 


the procedure for selection. The relevant 
portion of the Rule reads as follows: 


“The percentage of marks secured by the 
candidates in the optional subjects of I 
Year P. U. C. examination or in the final 


-year degree examination referred to in R. 2 


shall be taken into account for determining 
the merit.” . 

From the above Rule it is clear that the se- 
lection: committee is bound to make selec 
tions strictly according tothe merit deter- 
mined on the basis of the marks secured by 


- the applicants in the Pre-University exam- 


ination. If is not the case of the petitioners 
that any eandidate who had secured lesser 
marks than fhe petitioners in the Pre-Uni- 
versity Examination has been selected. 
Therefore, it cannot be said that the selec- 
tion committee has made selection in viola- 
tion of Rule 10 of the Rules which itself is 
incorporated to ensure against discrimination, 
because the Rule requires the selection com- 
mittee to make selections strictly on “the 
basis of the merit. 


5. The first contention urged by Sriyuths 
C. N. Kamath, N. S. Srinivasan, Tomy 
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Sebastian and P. Vishwanatha Shetty, learn- 
ed Counsel for the petitioners, however, 
was that the candidates who have passed 
the annual Pre-University examination of 
different years are not similarly situated as 
in the nature of things, they appeared at 
different examinations, answered different 
question papers ` and valued. by different 
examiners and, therefore, the marks and 
standard of merit secured by the candidates 
appearing in one examination cannot be 
compared with the marks and standard of 
merit secured by candidates appearing at an- 
other examination. They argued that com- 
parison of merit as among two sets of can- 
didates who had passed Pre-University 
Course at different annual examinations is 
violative of Article 14 of the Constitution 
on the ground of similar tréatment of per- 
sons who are dissimilarly situated. 


6. It is true the right to equality gua- 
ranteed under Art. 14 stands violated either 
if similarly situated persons are subjected to 
dissimilar treatment without rational basis 
or if similar treatment is accorded to per- 
sons or things dissimilarly situated. In 
other words making a classification for ac- 
cording differential treatment where there is 
none or failure to make a classification 
where there is one justifying dissimilar treat- 
ment attracts the prohibitive injunction 
against unequal treatment incorporated in 
Art. 14. The question for consideration in 
these cases is whether there existed a valid 
basis for classification and there has been 
a failure on the part of the State to. make 
the classification. In my view ail fhe per- 
sons who acquire qualification by passing 
Pre-University Examination conducted by 
the Pre-University Board or any degree, 
diploma or certificate after passing the pre- 
scribed examination conducted by any -uni- 
versity or any other academic authority 
which are considered as equivalent by com- 
petent bodies cannot on any rational basis 
be considered as persons dissimilarly situat- 
ed on the ground that all of them did not 
appear at the same examination conucies 
by the same authority. 


The contention urged for the petitioners, 
if accepted would destroy the very concept 
of academic equivalance of degrees, diplomas 
and certificates, awarded by different uni- 
versities and academic authorities or institu- 
tions, and not only that, even similar degrees, 
diploma or certificates awarded by the same 
university or institution or authority for 
having passed at different examinations 
would not be equal to each other, either for 
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making selection for higher courses or for 
even making selection for appointments 
under the State and consequently separate 
quota would have to be reserved for the 
applicants who have passed in each exam- 
ination and also to the applicants who have 
acquired degree, diploma or certificate from 
different universities or academic authorities. 
In fact, the petitioners are insisting for the 
making of a classification where there is 


absolutely no basis for classification. There- 
fore, I reject the first contention. 
7. Learned Counsel for the petitioners 


next submitted that even assuming that nor- 
mally all the candidates who have secured 
the same or equivalent qualification can be 
regarded as equal and similarly situated and 


` marks secured by them could be compared 


to adjudge their merit for purposes of selec- 
tion for admisssion to medical colleges or 
for any other purpose, in so far it related 
to the students who have passed the Pre- 
University Examination held in April, 1979 
and April, 1980, they are entirely dissimi- 
larly situated in view of the different methods 
of moderation and gracing of marks adopt- 
ed by the Pre-university Board. 

8. The method of moderation adopted 
in respect of the Pre-University examination 
held in April, 1979 and in respect of the 
Pre-University Examination held in April, 
1980 by the Pre-University Board were pro- 
duced by fhe learned Counsel for the re- 
spondents. They read thus: 

I. “Extracts from the proceedings of the 
meeting of the Board of Pre-University Edu- 
cation held on 1-6-1979: 

“Consideration of Pre-moderation Statistics 
pertaining to the results of I and II Year 
Pre-University Examinations held during 
April, 1979. 


The Pre-moderation Statistics, a note 
thereon and the vital statistics had been 
given to all the members. The Director 


read out the report of the Chief Examiners. 
The Chairman invited the opinion of the 
members. 

Dr. Savadatti, while initiating the discus- 
sion desired that the percentage of passes 
in different faculties like Arts, Commerce 
and Science should be given, The Director 
explained that it was not possible since 
there is no rigidity in combinations of sub- 
jects. 

After detailed discussion, it was resolved 
to give moderation marks to all candidates 
as noted below: — 

P. U. C. I YEAR 
Subject : Moderation marks to be given 
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P. U. C. Il YEAR 
1. Chemistry. ` (10) ten marks 


weeaae teraso essare 


lt was also resolved that adding of mode- 
tation marks should not entitle a candidate 
to go beyond 90 in subjects whose maxi- 
mum is only 90 in Theory papers and be- 
yond 100 in subjects whose maximum is 
100.” 

Il. “Extract from the Proceedings of the 
meeting of the Board of Pre-University Edu- 
cation held on 24-5-1980, 

Consideration of the Pre-moderation Sta- 
tistics pertaining ‘to the results of II Year 


Pre-University Examination held during 
April, 1980. 
The Pre-moderation Statistics and ` notes - 


on Pre-moderation statistics were given to 
all the members.’ The Director read out 
the report of the Chief Examiners on the 
performance of candidates. After going 
through the percentage of passes in different 
subjects, it was resolved by the Board after 
detailed discussion that grace marks of 
Five (5) be given to each of subjects where 
the percentage of passes is less than 50 and 
Three (3) marks where percentage of passes 
is more than 50 and less than 70. The 
gracing is only to enable the candidates to 
obtain a pass. Thus the grace marks wil 
be added to the subjects as noted below: 


SL No. Subject Grace Marks 
xt | ak ex 
J: Chemistry 5 
kka +? ++ 
(underlining by me) 
9. Learned Counsel for petitioners 


pointed out that while ten marks were add- 
ed in Chemistry to all the candidates who 
had appeared for the 1979 examination, in 
respect of 1980 examination only five marks 
were given and even that was only to such 
of the students who had failed, if it enabl- 
ed them to get a pass; and not to the peti- 
tioners. Therefore, they submitted that the 
marks or merit of the candidates who pass- 
ed in the 1979 examination on the -basis of 
which they have secured the seats was an 
inflated merit and not real, and therefore 
the merit of the petitioners, who passed the 
Pre-University examination held in April, 
1980 cannot be compared with the merit of 
the candidates who passed the Pre-University 
Examination held in April, 1979. They sub- 
mitted that it is on account of the different 
methods of gracing ‘the petitioners who in 
the normal course could have secured seats 
in the I Year MB.B.S., course have been 
subjected to discrimination. 
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10. In my view, the question whether the ` 
Pre-University Board was justified in adopt- 
ing different methods i.e, moderation and 
gracing for the years 1979 and 1980 respec- 
tively as has been indicated in its proceedings 
in respect of examination held in April, 
1979 and the proceedings in respect of ex- 
amination held in April, 1980 is not at all 
a relevant question for consideration in 
these petitions. The only question which is 
relevant for consideration in these petitions 
is Whether the procedure adopted by the 
selection committee in comparing the marks 
of the candidates secured in the Pre-Univer- 
sity examination without classifying them 
as candidates who have passed the Pre-Uni- 
versity Examination in different years was 
violative of Article 14 of the Constitution. 


As stated earlier, the passing of Pre-Uni- 
versity examination is a condition of eligibi- 
lity for selection for admission to the I 
Year M. B. B.S., course under R. 2. Simi- 
larly under Rule 10 the merit of candidate 
is required to be adopted on the basis of 
the’ marks secured by the candidates at the 
Pre-University Examination. The question 
as to in which year, a candidate had passed 
the Pre-University examination is not at all 
relevant for adjudging the merit. All the 
candidates who have acquired the same aca- 
demic standard, namely, by passing Pre- 
University examination or any equivalent 
examidation are similarly situated and there 
is no basis for treating candidates who have 
passed Pre-University examination in differ- 
ent years dissimilarly. Therefore the selec- 
committee was right in comparing the merit 


-of the candidates on the basis of the marks 


secured by the candidates in the Pre-Univer- 
sity examination without going into the 
question as to the year in which they passed . 
the -Pre-University examination. The selec- 
tion committee had no authority to enquire 
into the correctness of the marks entered in 
the Pre-University marks card given by the 
Pre-University Board to various candidates 
after calling for the methods of valuation 
or moderation and gracing adopted by the 
Board. : 


11. Apart from this it is difficult to say 
that the merit of the candidates who appear- 
ed for 1979 examination was inflated or 
that the Pre-University Board had adopted 
discriminatory methods of gracing. As is 
proceedings in respect of 
1979 examination the Pre-University Board 
after considering the pre-moderation _ statis- 
tics decided to award moderation marks and 
in respect of 1980 examination they decided 
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to award only ‘grace marks’. The difference 
between moderation marks and grace marks 
is implicit from. the proceedings. Modera- 
tion marks were awarded to all the candi- 
dates. Obviously for the reason that mode- 
ration marks are meant to make up or com- 
pensate for any disadvantage suffered by the 
examinees in securing the marks on account 
of unreasonably stiff question paper set by 
any examiner -or for having included a ques- 
tion or questions outside the syllabus in any 
question paper or for such other valid rea- 
sons considered good by the concerned Uni- 
versity or academic body, 


Therefore, it is not correct to say that 
when moderation marks are given the marks 
arrived at after the addition of moderation 
marks do not represent the ‘real merit of 
the concerned candidate. Grace marks are 
-awarded, only to, help border line cases 
Le. to help the candidates who have failed 
to secure a pass by a very narrow margin, 
to secure a pass and therefore given to such 
candidates only. Therefore, when a body 
responsible for the conduct of Pre-University 
examination decided to. give moderation 
marks for the 1979 examination after due 
deliberation, it should be presumed that 
they did so for good and sufficient reason. 
Similarly, when they decided to give only 
grace marks and not moderation marks for 
1980 examination it should be presumed 
that in their considered opinion there was 
no case for awarding moderation marks in 
tespect of that examination. 


Prima facie, it appears to me that such a 
decision of an academic body is not open to 


judicial review. In any: event, in a werit 
petition in which the petitioners are com- 
plaining about the procedure adopted in 


making the selection for admission to I Year 
M. B. B.S. course which is strictly made in 
accordance with the marks secured by the 
candidates in the Pre-University examination, 
the validity of the marks awarded by the 
Pre-University Board cannot be gone into. 
Even assuming that such a decision by the 
Pre-University Board is open to challenge 
in a petition under Article 226 of the Con- 
stitution by a person aggrieved, it consti- 
tutes entirely a different cause of action and 
cannot be mixed up with the question of 
selection for admission made by the selec- 
tion committee constituted for that purpose 
which had no power to question the correct- 
ness of marks awarded by the Pre-University 
Board. i 


Further, the candidates who had appeared 
for the Pre-University examination held. in 
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April, 1979 and who are beneficiaries of the . 
decision of: the Pre-University . Board on the 
question of moderation marks are not par- 
ties to these petitions and no decision can 
be rendered to their prejudice without they 
being parties to the petitions and without 
hearing them. 

12. Learned Counsel for the petitioners 
submitted that the petitioners and others 
who passed the Pre-University examination 
held in April, 1980 have been seriously pre- 
judiced as large number, of candidates who 
passed the Pre-University examination held 
in April 1979 and who did not secure 
admission to I Year M.B.B.S., course dur- 
ing the last academic year have secured 
seats this year to the exclusion of the peti- 
tioners and this would result in permanent 
deprivation of the petitioners’ right to acquire 
medical qualification. Infact, they submitted 
that as many as 2/3 number of seats avail- 
able for Pre-University passed ‘students in 
the I Year M.B.B.S., course during the 
current academic year have been taken 
away by the candidates, who passed the Pre- 
University examination last year, 


I see considerable force in the submission 
made for the petitioners. Irrespective of 
the question whether the Pre-University 
Board was justified in awarding moderation 
marks in 1979 and only grace marks in 1980, 
the petitioners and 
others who appeared for Pre-University 
Examination held in April, 1980 have been 
seriously prejudiced. The hardship caused 
is of such a nature which could be remedied 
only by the executive, by making a special 
provision either by increasing certain num- 
ber of seats in the medical colleges during 
this academic year for the benefit of the 
candidates who passed in 1980 examination 
or by ear-marking a reasonable percentage 
of seats in the next academic year for con- 
sideration of the candidates like the peti- 
tioners who have not been able to secure 
seats in the medical college, though they 


. have secured high percentage of marks. 


Therefore, it is necessary to observe that 
notwithstanding the dismissal of these peti- 
tions, it is open, for the petitioners to make 
representation before the State Government 
and it is for the State Government to consi- 
der such representation and to accord relief 
to them in such manner as they consider ap- 
propriate. 

13. For the reasons 
the following order: 

@ Rule discharged. 

(ii) Writ petitions dismissed. 


aforesaid, I make 


eee 
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Gii) No costs. i 
Sri G. R. Nataraj is permitted 
memo of appearance in two weeks, 
| Petitions dismissed. 

ames 
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K. S. PUTTASWAMY, J. 
Misè Preethi ‘Srinath etc., Petitioners v. 
The ‘Selection Committee for admission to 


the First M. B. B. A Course, Govt. and Pvt 
Medical Colleges d others, Respondents. 
Writ Petns. Nos. 11555 and 14793 of 1980, 
D/- 2-12-1980. | 
(A) Precedents — Single Judge of High 
Court is bound to follow earlier decision of 
single Judge of High Court. (Para 11) 
(B) Precedents! — Sentiments or hopes 


to fille 


expressed by court in an order — It is not. 


enforceable direction. 

The sentiments or hopes expressed 
court in an order, cannot be equated toa 
legal and enforceable direction, either at the 
instance of the parties in those cases or at 
the instance of others. (Para 13) 


C) Karnataka Medical Colleges (Selection 
for Admission) Rules (1980), R. 1 — Medical 
Council Act (102 of 1956), S. 33 — Mini- 
mum Recommendations of the Medical 
Council of India on under-graduate medical 
education made by the Medical Council of 
India, Cl I — Admission to Medical Cok 
leges — State Govt. not making reservation 
as in the past, for outstanding sportsman 
for academic year 1980-81 in spite of re- 
quirement of Cl. Il of Regulations — No 
contravention of CL H of Regulations fram- 
ed under S, 33 is involved — Failure to 
make reservation is also not violative of 
Art. 14 — Principle of promissory estoppel 
is not attracted. (@ Constitution of India, 
Arts. 14, 15; (H) Evidence Act (1872), S. 115). 


Where the selection committee had not 
made any reservation for outstanding sports- 
man as in the past who were seeking admis- 


by a 


sion in First Year M. B. B. S. for academic ` 
vear 1980-81, the selection committee could’ 


not be said to have; contravened CL II of 
Regulations framed by Medical Council of 
India under S. 33 called ‘Minimum recom- 
mendations of the Medical Council of India 
sn Under-graduate Medical Education made 
by the Council of India’ as the Cl. II stipu- 
lating the criteria or' method of selection 
cannot be said to be! mandatory. The Regu- 
lations or the Act under which they are 


AY/AY/A251/81 [PGS/SNV 


A 


A. LR. 


made, do not operate as binding statutory 
directions on the selection committee to be 
given effect to by it, in absence of a provi- 
sion made thereto by the State Govt. If 
the State Govt. were to make provisions for 
the same, then only it would be binding on 
the selection committee and not otherwise. 
Case law discussed. (Para 16) 


Further, in such a case, the Government 
had not made reservations to sportsman 
under the Karnataka Medical College Rules 
of 1980 only in respect of admission to 
Medical Colleges could not be characterised 
as arbitrary, whimsical and as such violative 
of Art. 14 of the Constitution. It could 
not also be said that the Govt. was bound 
to provide for such reservation according to 
principle of promissory estoppel. 

(Paras 20, 23) 

The provision relating. to reservations 
made in Constitution are only enabling pro- 
visions in the exercise of which it is ‘open 
to the executive Government to make re- 
servations. Whether reservations should be 
provided to a particular category or classes 
of persons for whom reservations can be 
made is exclusively a matter for execntive 
Government to decide. A court cannot 
compel the executive Govt. to make reserva- 
tions if it decides not to make reservations 
to a category or classes of persons for whom 
reservations can be made. (Para 18) 
Cases Referred; Chronological Paras 


AIR 1981 Kant 53 8, 9, 10, 11, 12 
AIR 1979 SC 621: 1979 All LI 368 21 
AIR 1971 SC 1021 21 
AIR 1968 SC 718 21 
AIR 1966 Mys 40: (1965) 2 Mys LJ 571 
17, 19 
AIR 1964 Ker 316 17, 19 
AIR 1963 SC 703 14, 16 


S. K. Venkataranga Iyengar, for Peti- 
tioners; G.. R. Nataraj, Govt. Pleader, fos 
Respondents. 

ORDER :— As common questions of law 
arise for determination in these cases, I pro- 


- pose to dispose of them by a common order. 


2. In response to the relevant notification 
calling for applications, the petitioners along 
with a large number of eligible candidates 
applied to the selection committee constitut- 
ed for that purpose for selection to the 
First Year M. B. B. S, course for the aça- 
demic year 1980-81. Petitioner in Writ 
Peta. No. 11555 of 1980 who has secured 
84.5 per cent marks in Part I subjects of 
the P. U. C. examination held in 1980, that 
being the criteria for selection, claims to 
be an outstanding sportswoman.  Petitiones 


1981 


in Writ Petn, No. 14793 of 1980 has secur- 
ed 83.33 per cent of marks in Part I sub- 
jects of the P. U. C. examination held in 


1980. The petitioners belong to the general - 


category and the last candidate selected from 
that category has secured 87.06 per cent 
As the merit of the petitioners vis-a-vis the 
superior merit of others from fhe general 
category did not measure up to the require- 
ments, the selection committee did not call 
the petitioners for interview and has not 
selected them for the course. Aggrieved by 
their non-selection, the petitioners have ap- 
proached this Court under Art. 226 of the 
‘Constitution for appropriate reliefs. 


3. The petitioners have alleged that for 
those candidates that had appeared for the 
P. U. C. Examination held in the previous 
year i.e, 1979 and have been selected, the 
examining body viz. the Pre-University 
Board had uniformly added as much as 23 
marks as moderation and grace marks ir- 
respective of the marks secured by the can- 
didates and that weightage added to those 
candidates of the year 1979, but hag been 
denied to the candidates that passed during 


the year 1980. The petitioners contend that 


the. weightage given to the candidates of 
the year 1979, but denied to the candidates 
of. the year 1980 has resulted in unequal and 
hostile treatment, which is violative of Arti- 
cle 14 of the Constitution. i 


4. In the Karnataka Medical Colleges 
(Selection for Admission) Rules of. 1980 
(hereinafter referred to as the Rules), there 
is no reservation of seats to outstanding 
sportsman or sportswoman. Petitioner im 
Writ Petition No. 11555 of 1980 who claims 
to be an outstanding sportswoman, -contends 
that there was reservation for outstanding 
sportsman till 1977 and the State by not 
providing for any reservation to the category 
of outstanding sportsman, as in the past, has 
violated the mandate of Art. 14 of the Con- 
stitution. She has claimed that there is re- 
servation of seats to outstanding sportsman 
in other technical courses like Engineering 
and the denial of the same in medical course 
is violative of Art. 14 of the Constitution 
and the scheme of higher education in the 
country as envisaged by our Constitution. 

s. On the aforesaid pleas and grounds, 
the petitioners without impleading any of 
the selected candidates, have sought for a 
mandamus to consider their cases for selec- 
tion in preference to persons who have se- 
cured lesser percentage of marks but whose 
marks have been boosted or inflated by add- 
ing moderation or grace marks. At the 
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hearing, submissions were also made on the 
basis of the recent increase of 50 seats in a 
Government Medical College which have to 
be filled shortly, the course of which is to 
commence in Jan., 1981. 


6. In denial of the allegations and con- 
tentions urged by the petitioners the respon- 
dents have not filed their return. On 16-9- 
1980 a memo has been filed by the respon- 
dents admitting the uniform addition of 10 
moderation marks and 5 grace marks in the 
subject of Chemistry for the candidates that 
appeared for the examination held in the 
year 1979. Sri G. R. Nataraj, learned High 
Court Government Pleader, that appeared 
for the respondents, did not dispute that till 
1977 there was reservations of certain seats 
in Medical Colleges also to outstanding 
sportsman and the same has been disconti- 
nued from 1978 and that reservations to 
that category are still available in the other 
technical courses like Engineering. He gave 
the reason for the discontinuance of reserva- 
tions in medical courses to outstanding 
sportsman as the paucity or the limited 
number of seats that are available in that 
course and the large number of candidates 
that apply which is not the position in the 
other technical courses, in particular, Engi- 
neering. Sri Nataraj gave the figures that 
are available in Engineering as 4000 and 
the seats that are available for medicine as 
400 in all the colleges of the State, 


7. Sri S. K. Venkataranga Iyengar, learn- 
ed Counsel for the petitioners, has contend- 
ed that the addition of moderation and 
grace marks for the candidates that appear- 
ed for the 1979 examination and the denial 
of the same to the candidates that appeared 
for the year 1980 examination was violative 
of Art. 14 of the Constitution. 


8. Sri Nataraj, urged that the uniform 
addition of marks for the 1979 candidates is 
not violative of Art. 14 of the Constitution. 
In support of his contention, Sri Nataraj 
strongly relied on an unreported decision 
of my learned brother Rama Jois in G. S. 
Radhika v. The Selection Committee for 
admission to Medical Colleges, W, P. Nos. 
10081, 10562, 15103 and 15570 of 1980, 
decided on 26-9-1980: (since reported in 
AIR 1981 Kant 53). 

9, In Radhika’s case this Court had oc- 
casion to examine the very question urged 
for the petitioners in these cases on the very 
same facts. On an examination of the very 
contention urged by Sri Iyengar, Rama Jois, 
J. found that the addition of marks to 1979 
candidates and the denial of the same to 
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the 1980 candidates and the selections made 
on the basis of the marks by the respective 
candidates, was not violative of Article 14 
of the Constitution. 


10. Sri Iyengar firstly urged that the 
views expressed and the conclusions drawn in 
Radhika’s case call for reconsideration prin- 
cipally on one grọund that this Court had not 
considered the scope of Entry 66 of List I 

of the VII Schedule of the Constitution. | 


1i. As a single Judge, I am bound to fol- 
low the ruling rendered in Radhika’s case 
(AIR 1981 Kant. 53). Assuming that I find 
that the ruling in that case, requires recon- 
sideration, the only course that is open to 
me is to state my views and refer the matter 
to a Division Bench. Sri Iyengar has not 
been able to point out any ground on which 


I should adopt such a course and therefore” 


the question of referring these cases to a 


Division Bench does not arise. 


12. Sri Iyengar placed great reliance on 
Para 11 of the order in Radhika’s case and 
urged that the State was bound to take 
notice of the observations made thereto and 
remove the hardship caused to the 1980 
candidates, which has not been done by the 
State Government! so far. 


13. While expressly rejecting the conten- 
tion urged before‘him, the learned Judge 
has expressed the desirability of Government 
coming to the succour of the 1980 candi- 
dates. The sentiments or hopes expressed 
by a Court in an order, cannot be equated 
to a legal and enforceable direction, either 
at the instance of the parties in those cases 
or at ‘the instance of others. In this view, 
there is no merit in this contention of Sri 
Tyengar and I reject the same. 


14. Sri Iyengar’ next contended that the 
State by not making reservations to sports- 
man had contravened the regulations called 
‘Minimum recommendations of the Medical 
Council of India on Under-graduate Medical 
Education made by the Medical Council of 
India’ (hereinafter referred to as the Coun- 
cil) under Section 33 of the Indian Medical 
Council Act of 1956 (hereinafter referred 
to as the Act) approved by the Government 
of India. In support of his contention Sri 
Iyengar placed strong reliance on the ruling 
of the Supreme Court in Gujarat University 
v. Shri Krishna Ranganath Mudholkar, AIR 
1963 SC 703. 

15. The regulations framed by the Coun- 
‘cil, approved by the Government of India, 
prescribe the standards that should be 
observed by the medical colleges in the 
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country for admission to undergraduate 
medical courses. Clause I of the Regulations 
prescribes the eligibility for admission of 
candidates to medical courses. Clause I 
dealing with the selection of candidates in- 
cluding concessions to be extended to mem- 
bers of scheduled castesand scheduled tribes 
to whom reservations can be made, provides 
for giving weightage to those candidates 
that have undergone N. C. C. training and 
participated in sports and athletics. The rel- 
evant part of the said regulation reads thus: 


“(f) Weightage on a graded scale may be 
given for N. C. C. training and for partici- 
pation in sport/athletics during the course 
of training for the qualifying examination. 

Note: A total of up to 5% weightage can 
be given for category above to candidates 
who are otherwise eligible for admission to 
the medical course on the basis of marks 
secured in the qualifying examination.” 

So far as sportsman, the Rules do not pro- 
vide for what is provided by the Regula- 
tions. 

16. As the heading of the Regulation ite 
self discloses they are the minimum recom- 
mendations of the Council to be observed 
for admission to undergraduate medical 
courses in the country. While the require- 
ments of Cl. I of the Regulations dealing 
with the ‘eligibility for admission cannot be 
dispensed with, Clause II stipulating the 
criteria or method of selection cannot be 
said to be mandatory. The Regulations or 
the Act under which they are made, do not 
operate as binding statutory directions on 
the selection committee to be given effect tol- 
by it, in the absence of a provision made 
thereto by the State Government. If the 
State Government were to make provisions 
for the same, then only it would be binding 
on the selection committee and not other- 
wise. By its failure to make a similar provi- 
sion in the Rules to give weightage in marks 
to sportsman, Government does not contra- 
vene the provisions of Cl. II of the Regula- 
tions or the provisions of the Constitution. 
In my view, the ratio in Gujarat University’s 


case (AIR 1963 SC 703) interpreting the 
scope and ambit of Entry 66 vis-a-vis the 
entries relating to education in the State 


list, does not bear on the point and does 
not assist Sri Iyengar. Hence, I see no 
merit in the contention of Sri Iyengar and 
tejected the same. 

17. Sri Iyengar contended that Govern- 
ment by its failure to provide reservations to 
sportsman, as in the past, has acted arbi- 
trarily and has contravened Art. 14 of the 
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Constitution. In support of his contention 
Sri Iyengar, strongly relied on the Division 
Bench rulings of this Court in Subhashini 
v. State of Mysore, (1965) 2 Mys LJ 571: 
(AIR 1966 Mys 40) and the Kerala High 
Court in State of .Kerala v. R. Jacob 
Mathew, AIR 1964 Ker 316. 


18. As is well-known, provisions relating 
to reservations made in the Constitution are 
only enabling provisions in the exercise of 
which it is open to the executive Government 
to make reservations. Whether reservations 
‘should be provided to a particular category 
jor classes of persons to whom reservations 


ican be made is exclusively a matter for the 


executive Government to decide. A Court 
cannot compel the executive Government to 
make reservations if it decides not to make 
reservations to a category or classes of per- 
sons for whom reservations can be made. 
In this view, I cannot uphold this contention 
of Sri Iyengar and reject the same. 


19. In Subhashini’s case (AIR 1966 Mys 
40) and Jacob Mathew’s case (AIR 1964 Ker 
316), this Court and the High Court of 
Kerala were examining the: validity of the 
reservations made to the category of sports- 
man and the attack made by others as vio- 
lative of Article 14 of the Constitution. 
This Court and the High Court of Kerala 
rejected the challenge on the ground that 
the reservation to the category of sportsman 
does not contravene the principles of classi- 
fication and the equality clause enshrined in 
Art. 14 of the Constitution. But, that is 
not the position here. What is challenged 
by the petitioners is the failure of the Gov- 
ernment to make reservations to the cate- 
gory of sportsman. In my view, the- prio- 
ciples enunciated in those cases do not ap- 
ply to a case where Government refuses or 
fails to make reservations to the said cate- 
gory. 

20. The reason for Government not 
making reservations to sportsmen only in 
medical colleges is'stated to be the paucity 
or limited number of seats. While the 
failure of Government to make reservations 
to sportsmen only in medical colleges is 
rather unfortunate, the action of Govern- 
ment cannot be characterised as arbitrary, 
whimsical and as violative of Art. 14 of the 
Constitution. ' 

21. Sri Iyengar contended that Govern- 
ment by its failure to provide for reserva- 
tions to sportsman has contravened the prin- 
ciples of promissory estoppel, the scope and 
ambit of which has been exhaustively dealt 
by the Supreme Court in Union of India v... 


- made by it. 
` tion of Sri Iyengar cannot be examined by 


‘recently increased, the selection 
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Anglo Afghan Agencies, AIR 1968 SC 718; 
Century. Spinning and Manufacturing Co. 
Ltd. v. Ulhasnagar Municipality, AIR 1971 
SC 1021 and in the latest ruling in M. P. 


Sugar Mills v. State of U. P., AIR 1979 
SC 621. 
22.. Firstly, the petitioner has neither 


pleaded the necessary allegations, nor urged 
a ground thereto to invoke the principles of 
promissory estoppel and compel the Gov- 
ernment to abide by the assurances, if any, 
In this view itself, this conten- 


me. . 
23. Assuming that tbe petitioner had 


made all the necessary allegations that are 
necessary to examine the plea, in such an 
event also, I am of the opinion that the 


principle of promissory estoppel can hardly 
be applied to a case where Government is 
free to modify its policies from year to year 
depending on a variety of factors. For 
these reasons, I see no merit in this conten- 
tion of Sri Iyengar and reject the same. 
24. Sri Iyengar lastly contended that the 
selection committee is bound to consider the 
cases of the petitioners for the increased 
seats from the general ‘category on the basis 
of their merit and the merit. of other candi- 
dates and make a selection if their merit 
permits them to the increased seats. 


25. Sri Nataraj also does not dispute the - 
correctness of this submission of Sri Iyengar. 

26. So far as the seats that have been 
committee 
has not called for fresh applications. On 
the other hand, the selection committee pro- 
poses to fill the seats only on the basis of the 
applications already made with due regard 
to the merit of the candidates and the re- 
servations made under the Rules. Whether 
the merit of the petitioners would permit 
their selection or not to the general category 
from which category their cases will have 
to be considered, is a matter primarily for 
the selection committee to decide. 

27. In the light of my above discussion, 
I issue a writ in the nature of mandamus to 
respondent. No. 1 to consider the cases of 
the petitioners for selection to the increased 
50 seats recently sanctioned by Government 
from the general category in’ accordance 
with law and in the light of the observations 
made in this order. 

28. Rule issued is made absolute to the 
extent indicated above only and discharged 
in all other respects. 

29. Let a copy of this order be communi- 
cated to respondent No. 1 forthwith. Let 
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another copy of this order be simultaneously 
furnished to Sri G. R. Nataraj, learned High 
Court Government Pleader, who is -also 
permitted to file! his memo of appearance for 
- respondents : within, 15 days from this 
ay. 

| Order accordingly. 


1 


AIR 1981 KARNATAKA 62 
K. JAGANNATHA SHETTY, J. 
S. R. Rangaiah, Petitioner v, Sr Regional 
Transport Off Bellary and another, Re- 
spondents. ea, 
Writ Petna. No. 3131 of 1976, Dj- 
1980. | 


Motor Vehi Act (4 of 1939). Ss. 33 (1) 
and 69 — Vehicle fomd plying beyond 
route authorised ` by permit — Section 60 
attracted for cancellation or suspension of 
permit — Section 33 authorising suspension 
of registration certificate of vehicle not at- 
tracted. 


Where a vehicle having valid permit was 

. found plying at a place beyond the route 
authorised by thè permit, the operation of 
the vehicle being! contrary to the conditions 


17-11- 


| 





of the permit, S.. 60 was attracted for can-. 
cellation or suspension of the permit by the’ 


R. T. A, when its holder had used it in a 
manner not authorised by the permit and 
Section 33 (1) which authorises the register- 
ing authority to suspend the certificate of 
registration if the! vehicle is used for bire 
or reward without a valid permit would not 
be attracted. | fPara 8) 
Cases Referred : Chronological Paras 
AIR 1973 Mys 335 . 8 


P. R. Sreerangaiah, for Petitioner; Ven- 
katachalaiah, Govt. Pleader, for Respon- 
dents. 


ORDER :— The decision on the question 
raised in this case turns upon the meaning 
and scope of Ss. 33 (1) (b) and 60 of the 
Motor Vehicles Act, 1939 (“the Act”). 

2. The facts leading to the petition are 
these: The petitioner is the owner of a 
stage carriage bearing registration No. MYU 
3485. The vehicle had a temporary permit 
for the route ‘Davangere to Sathanur granted 
by the R. T. A., Chitradurga. On 15-2-1975, 
the vehicle was found plying at a place 
called Kenchanakere which was two miles 
away from Sathanur. The Motor Vehicles 
Inspector who checked the vehicle, submit- 
ted a report to, the Regional Trans- 
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port Officer (“R. T. O.”), Bellary stating 
that the vehicle was used without a 
permit on route beyond Sathanur. Upon 
that report, the R. T. O. issued a notice to 
the petitioner under S. 33 (1) (b) of the act 
calling upon him to show cause why the 
certificate of registration of the vehicle 
should not be suspended. `The ‘petitioner 
personally appeared before the R. T. O., 
and submitted that the villagers of Kenchana- 
kere forcibly took away the vehicle in con- 
nection with a local festival and therefore 


he should be excused. The R. T. O. did. 
not accept tbat explanation. He made an 
order under S. 33 (1) (b) of. the Act sus- 


pending the certificate of registration for a 
period of four months. 

3. The petitioner appealed to the Deputy 
Transport Commissioner, Gulbarga Division. 
That appeal was dismissed upholding the 
order of the R. T. O. The petitioner now 
challenges the said orders in this - petition 
under Arts, 226 and 227 of the Constitution. 

4. The Counsel for the petitioner urged 
that having regard te the offence proved in 
the instant case, the R. T. O., Bellary had 
no jurisdiction to take action under Sec- 
tion 33 (1) (b), and it was for the Regional 
Transport Authority (“R. T. A.”) to take 
action under S. 60 of the Act. 

5. The question urged is an important 
one and if the matter falls under S. 60, then 
the impugned order must be struck down 
as being without jurisdiction, 

6. I turn now to the statutory provisions, 
and quote below the relevant portions of 
the said sections: 

“Section 33. Suspension of registration — 
(1) If any registering authority or other 
prescribed authority has reason to believe 
that any motor vehicle within its jurisdic- 
tion — 

(a) xx xx XX 

(b) has been, or is being, used for hire 
or reward without a valid permit for being 
used as such, ` 


the authority may, after giving the 
owner an opportunity of making any: 
representation he may wish to make (by 


sending to the owner a notice by registered 
post acknowledgment due at his address en- 
tered in the certificate of registration) for 
Teasons to be recorded in writing, suspend 
the certificate of registration of the vehicle — 
xx Xx xx xx 

Section 60, Cancellation and suspension of 
permits—— (1) The transport authority which 
granted a permit may cancel the permit or 
may suspend it for such period as it thinks 
fit — 
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(a) xx xx XX 

(b) if the holder of the permit uses or 
causes or allows a vehicle to be used in any 
manner not authorised by the permit, or 

xx xX XX xx 

Provided that no permit shall be cancelled 
unless an opportunity has been given to the 
holder of the permit to furnish his explana- 
tion. 

xx xx XX XX 

(3) Where a permit is liable to be cancell- 
ed or suspended under Cl. (a) or CL (b) or 
CL (e) of sub-section (1) and the transport 
authority is of opinion that having regard 
to the circumstances of the case it would 
not be necessary or expedient so to cancel 
or suspend the permit if the holder of the 
permit agrees to pay a certain sum of 
money, then, notwithstanding anything con- 
tained in sub-section (1), the transport auth- 
ority may, instead of cancelling or suspend- 
ing the permit, as the case may be, recover 
from the holder of the permit the sum of 
money agreed upon. 


(4) The powers exercisable by the trans- 
port authority under sub-section (3) may, 
where an appeal has been preferred under 
Section 64, be exercised also by the appel- 
late authority.” 

On a close analysis of the substance of 
these sections, we find at least three main 
distinctions : 

First : 
registering authority of. the’ vehicle or other 
prescribed authority. Rule 67 of the Motor 
Vehicles Rules, 1963 sets out those prescrib- 
ed authorities. Section 60 confers power 
only on the transport authority or an auth- 
ority to whom the power under Section 60 
bas been delegated, Rule 96 of the Rules 
provided for delegation of such power for 
prompt and convenient despatch of businesss. 
Under the scheme of the Act, the registering 
authority is quite different from the trans- 
port authority. 

Second: The power conferred by Sec. 33 
is only to suspend the certificate of registra- 
tion of the vehicle whereas no such power 
is conferred by S. 60. Under S. 60, it is 
the permit of the vehicle that could be sus- 
pended or cancelled and not the certificate 
of registration of the vehicle. 


Third: Sub-section (3) of S. 60 provides 
for compounding the offence. It confers. 
on the R. T. A, or its delegated authority a 
discretion and power to accept the sum of 
money agreed upon by the holder of the 
permit if it feels that it would not be ne- 
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Section 33 confers power on the 


Kant. 63 


cessary or expedient to cancel or suspend 
the permit. No such discretionary power 
is vested in the registering authority under 
8.33. 9 > 


7. Sections 33 and 60 are thus not only 
mutually exclusive, but also widely apart. 


_ The difficulty, however, arises when we turn 


to the basis upon which the respective 
powers could be exercised. Section 33 (1) 
authorises the registering authority or the 
prescribed authority to suspend the certifi- 
tate of registration of the vehicle, if it has 
reason to believe that the vehicle has been 
or is being, used for hire or reward without 
a valid permit. Section 60 on the other 


- hand, confers power on the transport auth- 


ority which granted the permit, to cancel or 
suspend the permit if the holder of the per- 
mit uses or causes or allows a vehicle to be 
used in any manner not authorised by the 
permit. One refers to the use of a vehicle 
without a valid permit, while the other re- 
fers to the use of a vehicle in a manner not 
authorised by the permit. The difference 
thus goes to the root. Section 33 covers 
cases of misuse of a vehicle which has no 
permit for the purpose; while Section 60 
covers cases of misuse of a vehicle in breach 
permit granted. 
The distinction discerned between the two 
sections is like the difference in carrying on 
R business without licence and carrying on 
a business contrary to the conditions of the 
licence. 


8. In the instant case, the vehicle in! 
fact had a permit on the date on which it 
was found plying at a place beyond the au- 
thorised route, or beyond the route auth- 
orised by the permit. It had a valid permit 
to ply on the route Davangere to Sathanur. 
But it was taken to Kenchanakere which 
was away by two miles from Sathanur. The ` 
operation of the vehicle beyond Sathanur 
was therefore contrary to the conditions of 
the permit. That being the facts found, it, 
is. not S. 33 which is attracted to the case," 
but only S. 60. My view finds support from 
the observation of this Court in M/s. Hanu- 
man Transport Company (Pvt) Ltd. v. 
M/s. Ruby General Insurance Company Ltd. 
(AIR 1973 Mys 335), in which it was 
observed that plying a stage carriage on a 
toad not covered by the route mentioned in 
the permit amounts only to a breach of the 
condition. of the permit and does not affect 
the purpose for which such permit was 
granted. 


5. It must therefore be held that the 
petitioner has made use of his vehicle in a 
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manner not authorised by the permit, or 
committed a breach of the condition of the 
permit and he could have been proceeded 
only under S. 60 and not under S. 33 of the 
Act. The impigned orders must therefore 
he held to be illegal and without authority 
of law. 


16. In the result, the rule is made abso- > 


lute and the orders 
quashed. i 


complained of are 


In the circumstances of the case, I make 
no order as to costs. 
Order accordingly. 


d 
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F. H. Jakkappanavar, Pétitioner v. Canara 
Barik, Bangalore,’ ' Respondent, 


Writ Petn, No. aie of 1980, D/- 
1980. 


(A) Constitution of India, Arts. 226 (2) 
and 261 — Orders including. interim orders 
of the High Court are operative even beyond 
its territorial area. 

Though normally a High Court in India 
exercises jurisdiction over the territorial 
area for which it,is constituted or specifical- 
ly empowered by’ the Constitution, “sub- 
article (2) of Art. 226 empowers every High 
Court to entertain and issue writs/directions 
or orders if the cause of action wholly or 
in part arises within its territorial jurisdic- 
tion, notwithstanding that the seat of Gov- 
ernment or authority or the residence of 
the person. or persons is situated outside its 


4-11- 


territory”. It would also be improper for 
one High Court in the country to sitin 
‘judgment over the decisions of the other 


High Court and hold that they are not cor- 


rect and an order: made by another High 
Court is not operative in any other terri- 
torial area. “Article 261 of the Constitu- 


tion which directs that full faith and credit 
shall be given to all public acts and judicial 
‘ proceedings also leads to the same conclu- 
sion”. The reasoning holds good with 
equal force to interim orders of the High 
Court as are necessary to feed the main re- 
lief and the circumstances so justify. There- 
fore, an interim order in a writ petition 
. pending before the. High Court of Calcutta 
was held binding on the concerned bank in 
the State of Karnataka. 

' (Paras 17 to 19 and 21) 
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` @) Constitution of India, Art. 226 — 
Interim directions to hold the examination 
means publication of its results as well — 
Direction not to give effect fo relaxations 
etc. declared in favour of specified classes ' 
does not mean results of persons of those 
classes should be withheld, 


The interim order in a writ petition filed 
for quashing the Government directive grant- 
ing'certain reservations and relaxations in. 
favour of Scheduled Castes and Scheduled 
Tribes in the departmental examinations for 
promotions directed that the examinations 
may be held, but that the reservations and 
relaxations shall not be given effect to pend- 
ing final disposal of the writ petition. Con- 
struing the order it was held that the order 
directing holding of the examination meant 
and included that the results of it should 
also be published and that the later part of 
the order did not mean that results of per- 
sons of those classes should be withheld. 
The Court directed that results. of those 
persons on the lines of the reservations and 
relaxations should also be published. It 
could not however be construed as directing 
that those persons should be considered for 
promotion to reserved posts. 

(Paras 10 to 13 and 23) 


(©) Constitution of India, Art. 226 — 
Departmental examination with relaxations 
in favour of S. Ts. and S. Cs. announced — 
Department cannot plead that such terms 
were violative of Industrial Settlement. 


Where the Bank implementing the Gov- 
ernment directive granting reservations and 
relaxations in favour of Scheduled Castes 
and Tribes announced the holding of a 
Written test with such terms, it could not, 
in a writ petition by a candidate of that 
class seeking relief on such terms, plead 
that no such decision was taken and they 
were violative cf Industrial Settlement and 
therefore not enforceable. 

(Paras 7 and 22) 


Cases - Referred: Chronological Paras 
AIR 1979 Cal 114 16 
AIR 1974 Mys 39: (1972) 2 Mys LJ 302 16 
AIR 1971 Bom 56: 1971 Cri LY 324 16 


AIR 1971 Cal 414 16 
AIR 1968 Delhi 295 15 
ILR (1968) 2 Punj 456 15 
AIR 1967 Bom 355 15 
AIR 1959 Bom 363 15 


H. B. Datar, for Petitioner; S. G. Sdit 
swamy, for Respondent. 
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-' ORDER :—: Under the Banking Companies 
(Acquisition and Transfer of Undertakings) 
Act of 1970 (Central Act No. 5 of 1970) the 
Canara: Bank Limited with its registered 
office at- Mangalore, Dakshina Kannada, was 
nationalised-. with effect from 19-7-1969 and 
is a wholly owned undertaking of the Cen- 
fral Government. From that day onwards, 
its banking business is carried in its numer- 
ous branches throughout India under the 
name and Style of “Canara Bank” as a body 
corporate, which is the respondent before me. 

2. A large percentage of posts of Routine 
Officers Cadre Grade IV of the Bank viz. 
80% are filled by promotion from, those that 
are working in the cadres of Clerks, Sub- 
Assistants and Stenographers, on holding an 
examination for that purposes at regular 
intervals at various centres of the Country, 
to which only persons with a certain period 
of service and qualification are permitted to 
appear. An interview is then held for those 
that have secured. the qualifying marks and 
then selections are made to the said cadre 

: (Contd. on col. 2) z 


' EXISTING 


6 years of service 

5 years of service with P-I of CAIB 

4 years of service ‘with both parts of ` 
CAIB 7 
Apart from the above, the Bank in confor- 
mity with the directions of the Central Gov- 
ernment, has decided that the members of 
S..Cs. and S. Ts. would be declared to have 
passed: the examination, if they secure 35% 
marks as against 40% marks in the written 
examination ‘to others. 


4. Evidently taking advantage of the re- 
laxations extended by the Bank to the mem- 
bers of S, Cs. and S. Ts., the petitioner, a 
member of”scheduled caste, appeared for the 
examination held by .the Bank on 6-4-1980 
along with numerous other persons in vari- 
ous centres. 

5. Before the Bank could hold its exami- 
nations -at various centres, several in service 
persons, belonging to the general category, 
approached the High Courts of Calcutta, 
Andhra Pradesh and Allahabad, challenging 
the action of the Bank, providing for reserva- 
tions and relaxation of conditions to the 
members of S.Cs. and S.Ts. In Civil Rule 
No. 2968 of 1980, Sriyuths Sudipta Chou- 
dhury and others while challenging the action 
of thé Bank, sought . for. interim, directions 
restraining the “Bank to give effect to ‘tts de- 


-1981 - Karnataka/5., V-.G--24 ` - 


F. H. Jakkappanavar v. Canara -Bank;. Bangalore 


Kant. 65. 


of posts which is classified as an All India 
cadre by the Bank. ; 


` 3.. With the object of providing reserva- 


_tions to members of ‘Scheduled Castes and 


Scheduled Tribes, Government of India has 
issued various directions or circulars to the 
nationalised Banks: and other. public under- 
takings (vide Annexure I). On a considera- 
tion of those directions and circulars, the 
Bank issued Memo No. 53/80 dated 8-2-1980 
(Annexure A) inter alia stating thus: 


“As per the directive from the Government 
of India, it has now been decided to effect 
reservation’ for the employees belonging to 
Scheduled Castes/Scheduled Tribes in the 
matter of promotions also. ` 


The reservation will be 15% and 74% of 
the vacancies declared for S. C, and S. T. 
employees respectively. 

It has further been decided to relax the 
qualifying ‘service | for employees to these 


‘categories. 


The relaxations suggested are as under: 
RELAXATION FOR SC/ST l 


EMPLOYEES 


. 4 years of service; 

3. years of service with P-I of CATB 

2 years of service with both parts of 

7. CAHB l 

cisions referred to in that petition providing 
reservations and relaxation of conditions to 
members of S.Cs. and S. Ts. On 2-4-1980 
the High Court of Calcutta, while issuing 
rule nisi in the said petition, has made an 
interim order in these terms (Annexure II). 


. “There. will be an interim order of injunc- 
tion till the disposal of the Rule, to this ex- . 
tent that the examinations scheduled to be 
held on the 6th April, 1980 can be held. But 
after the examination the Annexures A, B 
and D in'so far as these provide for reserva- 
tion and relaxation in favour of Scheduled 
Castes and Tribes, the same should not be 
given effect to till the disposal of this Rule. 

. But. I make it clear, however, the promo- 
tions by the general test can be made but 
the promotion from the reservations quota 
of the Scheduled Castes and Tribes shall not 
be made until direction from this Court. If 
the- candidates from. the Scheduled Castes 





_and Tribes are otherwise qualified, they may 


Be appointed: This injunction will be con- 

fined only to the Grade IV Routine Officer. 
If it is ultimately held in favour of the 

petitioners, then. oe pos reserved, for ne 


t 
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Scheduled Castes and Tribes should be made 
available to the : len who appeared at the 
examination and found suitable had there 
.” been’ no, reservation or relaxation ,made”. 
‘ In the,other. writ petitions, filed before the 
Andhra Pradesh, and Allahabad High Courts, 
tule nisi has been issued and the said High 
Courts ` have made the following interim 
orders (Annexures Ii and IV): 
Andhra Pradesh High Court ` 

“It is further: ordered that the test to be held 
on 9-3-1980 shall go on but any promotions 
of the employees to routine officers cadre 
Grade IV on the basis of the Memos Nos. 53 
and 54 of 1980, ‘dated 8-2-1980 shall be sub- 
ject to the result of the writ Penge 
Allahabad High Court 

“Examination; may take place in the month 
of April, 1980/as scheduled and the results 
thereof may be declared, but so far as the 
posts and candidates regarding whom dispute 
has been raised by petitioners are concerted, 
effect to the same will not be given till further 
orders of this Court.” ._. 

6. The respondent . construing the sie: 
said interim orders, in particular,. that of the 
High Court of Calcutta, as prohibiting ‘de- 


eof 








claration of results of candidates of S. Cs. and 


S. Ts. only. has withheld the declaration of 
results of those candidates only and not the 
candidates that! had appeared from the gene- 
tal category. Without the declaration of their 
results in the’ written, examination the mem- 
bers of 'S: Cs. and S. Ts. that ‘have ‘passed, the 


examination’ cannot, be interviewed, ` much - 


less ‘they ` ‘an be’ promoted to the. posts fe“ 
served to them. In this” view, the petitioner 
who is a member of schediiled caste and had 
appeared -for ‘examination, has ‘moved ' 'this 
Court under Article 226 of the Constitution 
to. issue a writiin the nature of mandamus to 
the respondent! to publish the names of suc- 
cessful candidates and then proceed with the 
promotion: „iprocess of all candidates includ- 
ing the S. Cs. land S. Ts. candidates and cer- 
tain other. incidental reliefs. 

7. -In its detailed return, the respondent 
has" sought to justify its action on more ‘than 
one ground, So’ far -as the declaration’ of 
results in the written examination, the respon- 
dent has‘ urged that the interim ‘orders of the 
High Courts,, in particular: of ‘the ‘High 
Gourt of ‘Calcutta, prohibit it from declaring 
the results of S.Cs. and S.Ts., interviewing 
them and making promotions to the posts 
reserved for those members. Not being con- 
tent with the Above, the respondent has urged 
that there ‘has been no decision as such to 
provide reservations and that the same is also 





| F. H. Jakkappanavar v. Canara Bank, Bangalore 


O ALR 
violative of an -Industrial Settlement and. can- 
not be enforced by the petitioner.. 


$. Sri H. B. Datar, learned counsel for 
the Petitioner, has contended that though the 


interim’ orders made by. the High’ Courts’ of - 


Calcutta, Andhra Pradesh and’ Allahabad ‘did 
not prohibit the ‘declaration of ‘results of the 
written test in respect of ‘the SCs. and S. Ts. 
the respondent has totally misunderstood the 
said orders and has illegally withheld the 
declaration of results. 

9. Sri S. G. Sundaraswamy, learned coun- 
sel for the respondent, while supporting its 


action, urged that. the interim order of tbe- 


High Court of Calcutta, read as a whole, 


clearly prohibits it “from . declaring the results ` 


and its action is; therefore, justified. 
10. Earlier, I Kave extracted the interim 
orders made by the: High Courts of Calcutta, 


Andhra Pradesh and Allahabad. In- any ofi 


the said orders, in‘'particular the High Court 
of Calcutta, has’: not in express and clear 
terms directed the respondent from wifh- 
holding the declaration of results of the 
written test of S. Cs. and S. Ts. candidates, 
On the other hand, all the High Courts have 
in unambiguous terms ‘permitted the respon- 


dent to hold the examinations as decided ay 


ae a ; O ie Dae ae 
' The examination: held Was ‘one and 
a E een examination. Undoubtedly, 


the.. petitioners. before . all the other High. 


Courts, aggrieved by the, relaxation of, condi- 
tions and, the reservations made. to S. Cs: 
and ' S. Ts, 
challenging those actions of: the respondent 
and, for appropriate interim . orders. . But, 
those. High Courts have. expressly permitted, 
the respondent for, holding the examina- 
tions, for all candidates including the’ S. Cs. 
and’ S. Ts. _ Admittedly, . ‘the respondent does 
not construe the interim orders as prohibit- 
ing the declaration of results to. general cate- 
gory and has also, _published the same. When’ 
that is so and when the interim ‘orders made 
by the other High Courts, including’ the 


„have moved.. those High Courts _ 


High Court of Calcutta, do not expressly] - 


prohibit the respondent’ from declaring the 
results‘ of the examination, which necessarily 
means the examination held for S. Cs. and 
S. Ts. also; I do not See any legal hurdle for 
the respondent ‘to declare the results of 
written test of ‘S. Cs. and S. Ts. candidates. 
12. Sri Sundaraswamy, however, ` urged 
that second „part of Clause (1) of the interim 
order of the Calcutta High Court viz, “But, 
after the examination ` the ` Annexures A, B 


and D in so far aè those provide for reserva- 


tion and relaxation in favour of: Scheduled 
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Castes and. ‘Tribes, the same should not- be 
given effect to, till the disposal óf this Rule”, 


should be read as prohibiting the respondent 
from giving effect to those orders and de- 


claring the results of S. Cs. and S.Ts. candi- . 


dates, that had appeared for the written test 
in pursuance of the said orders. In my opin- 
ion the aforesaid sentence -of the interim 
order, cannot. be. réad in the manner suggest- 
ed by Sri Sundaraswamy. When the Court 
expressly. permitted the respondent to - hold” 
examinations, I cannot read the interit order 
as directing that the Bank should withhold 
declaration of results of only the S.Cs. and 
S. Ts. and can declare the results of other 
candidates. On the other hand, the same 
should be read as permitting the respondent 


to hold the written test and declare the rè- ` 


sults also. 


13. For the above reasons, I hold that the 
respondent has illegally withheld the declara- 
tion of results of S.'Cs. and S: Ts. - But, from 
this it does not necessarily follow that a 
mandamus to consider the case of the peti- 
tioner for promotion to the ‘reserved posts 
can also be granted. 


14. The interin order of the High Court | 


` of Calcutta in specific terms directs the Bank 
‘not to act on the circulars/directions provid- 
ing for reservations and relaxations to S. Cs. 
and S. Ts. and make promotions to the posts 
reserved to those categories. But, the said 
order permits ‘the Bank to ‘make’ promotions 
to the general category. The interim order of 
the Allahabad High Court also appears to 
be on. the same lines. 


15. Sri. Datar, in my opinion, rightly did 
not dispute the above position. But, he con- 
tended that the said orders can only operate 
within the respective States namely West 
Bengal and Uttar Pradesh and are ineffec- 
tive in the other States and, therefore, ‘the 
Bank is bound to make promotions to posts 
reserved for $.Cs. and S.Ts. In support of 
his contention Sri Datar strongly relied on 
the rulings in Shiv Shanker Lal Gupta v. 
Commr. of Income-tax, Bombay, AIR 1968 
Delhi 295; Hukam Chand Jagannath v. Union 
of India, ILR (1968) 2 Punj 456; Damomal 
Kausomal Raisinghani v. Union of India, 
“AIR 1967 Bom 355 and W. W: Joshi 'v. 
‘State of Bombay, AIR 1959 Bom 363, : 


16. Sri Sundaraswamiy urged that the 
orders made by the other High Courts are 
. Operative throughout. the Country and are 
binding ‘on the Bank. In support of his con- 
tention’ Sri. Sundaraswamy _ relied’ on. the 
rulings in Dr. P. S: Rao v. The Union Gov- 
_eanment, (1972) 2.Mys 302': (AIR. 1974. Mys 


F, H. Jakkappanaver’ v: Cie Bank, Barigalore 
39); Gopal Vinayak Godse v. Union of 
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India, AIR 1971 Bom 56; Serajuddin and 
Co. v. State of Orissa, AIR 1971-Cal 414 and 
Orient Paper Mills v. Union of India, AIR ; 
1979 Cal 114. 


In A High Court in India tan only 
exercise jurisdiction . over’ the territorial area 


‘for which it is- constituted or specifically em- 


powered -by 1 the Constitution, cannot be dis- 
-puted. But, sub-article (1-A} of Article 226 
of the Constitution, introduced by 15th Am- 


-endment of the Constitution now re-number- 


ed as sub-article (2) by latter amendments, 
empowers every High Court in India to 
entertain and issue writs/directions or orders 
if the cause of action wholly or in part arises 
within its territorial jurisdiction, notwith- 


Standing that the seat of Government of 


authority .or the. residence of the person or 


-persons is not situated within. its territory 


but. is situated outside its territory. The 
power to entertain a‘ petition -and issue writs 


‘comprehends in itself the power to make all 


such interim orders as are necessary to feed 
the main. relief and the circumstances so 


18. The term “cause of action”, a well 
known legal expression, familiar to every 
lawyer and judge, means a bundle of. essen- 
tial facts, which it is necessary to prove, if 


‘traversed by the opposite party in order to 
secure the relief prayed for by the petitioner 


‘before that Court. Evidently, the petitioners 
before the respective High Courts, have ap- 
proached those Courts at least with a plea 


that the cause of action wholly or in part 
had arisen within their territorial jurisdiction 


of those Courts and,” therefore, those Court 
had jurisdiction to entertain and grant reliefs 


. prayed for by them under Article 226 of the 


Constitution. Whether all or any of those: 
High Courts that have entertained the writ 
petitions and ‘granted various interim orders, 
would ultimately accept the plea of the peti- 


tioners and grant them relief or dismiss the 
.writ petitions upholding the objections of the 


‘opposite partiés that the cause’ of action 
wholly or in part had not arisen within its 
territorial jurisdiction, is too early to, state. 
In my view, that question has to be “raised, 
considered and decided by the High Courts 
before which the’ writ petitions are filed and 
the same cannot be examined. and decided 
by this Court, whatever be the inconvenience 
and hardship that is caused to the petitioner 


:and others. Under the scheme of our. Con- 


stitution and the Jaws made thereto, any 


:gsuch order will have to be challenged by the 
- aggrieved person only before that. Court or 


before the Supreme Court only and the same 


[ 
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got vacated.. Apart from this, it would be 


most improper for one High Court in the. 


Country to sit. in judgment over the decisions 
{of another High’ Court and hold that the de- 
cisions | of. that High Court are not in con- 
formity “with. the Constitution and the laws 
and an order. made _by another High Court 
is not operative: in any other territorial area 
other than the territorial area over which it 


can normally exercise its jurisdiction -Arti- 


cle 261 of the Constitution which directs that - 


full faith and credit shall be given to all 
public acts and judicial proceedings also leads 
to the same conclusion. 


19. In the rulings relied on by the coun- 
_ sel, the High Courts were dealing with an 
action taken by a Government or a sub- 
ordinate authority, for which purpose they 
were examining} whether the cause of action 
wholly or in part had arisen within its territo- 
rial jurisdiction] or not. But, in this case, 
“that is not the position. What is sought to 
be urged is, that the interim orders made by 
other High’ Courts are wholly without juris- 
diction or those orders are inoperative over 
. areas other than its territorial areas. In this 
view, the ratio! of the rulings relied on by 
counsel’ on either side do not bear on the 
precise question, that arises for determination. 
For these reasons I cannot accede to this 
contention of Sri Datar and reject the same. 


20. As to what steps should be taken by 
the petitioner or such other persons who are 
similarly placed or for the. respondent and 
others to get the interim orders of those 
High Courts vacated or modified which un- 
doubtedly affect the parties to those proceed- 
ings and others,also, is a matter for the peti- 
tioner and others to decide and I express no 
opinion on the same. 

21. As stated earlier, so long as the 
interim orders of other High Courts, at any 
rate the High Court of Calcutta, is in opera- 
tion, the Bank is precluded from making 
promotions to the posts reserved for S. Cs. 
and S. Ts. When. that is so, having regard 
to my earlier conclusion, I cannot direct the 
respondent to ighore the orders of those 
Courts and make promotions in definance of 
those orders. Hence, I decline to grant this 
and the other reliefs sought by the petitioner. 


22. In the memos or circulars, the respon- 
dent has clearly decided to provide for re- 
servations and ‘relaxation of terms and con- 
ditions to S.Cs. and S. Ts. -In this petition 
the respondent cannot challenge the same on 
any ground much less on the grounds urged 
in its return. I, therefore, decline to examine 
Íthe other grounds urged for the respondent. 


New India Assurance Co. v. Meenaxi-. 


_cord, it was proved that 


‘ants and fixing 
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23. In the light of my above. discussion, 
I issue a writ in the nature of mandamus: to 
the respondent to declare the. results of 
Scheduled Castes and Scheduled Tribes candi- 
dates that had appeared for the examination 
on 6-4-1980 in terms of the relaxations and 
conditions on which they were permitted to, 
appear for the said examination, with all 
such expedition as is possible in the circum- 
stances of the case and in any event, within 


~a period of 15 days from the date of receipt 


of thé writ. or order of this Court. 


24. Rule “issued is made ‘absolute to the 
extent indicated above ‘and discharged in 
other respects. _ ~ 

25. In view of their devided, success and 
failure, I direct the parties , to bear their own 
costs. 

Ordered accordingly. 
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The New India Assurance Co. Ltd., Ap- 
pellant v. Smt. Meenaxi and others, Respon- 
dents, 


Misc. First Appeal No. 501 of 1979, D/- 
11-11-1980. 

Motor Vehicles Act (4 of 1939), Ss. 95 (2) 
and 110-B — Death of a Hamal caused in 
an accident — Liability of Insurance Com- 
pany — Extent of — (Workmen’s Compen-~ 
sation Act (1923), Sch. IV), f 

As per S. 95 (2) of the M. V. Act, the 
liability of the Insurance Company for the 
death of -an employee like Hamal is limited 
to what is contained in the Workmen’s 
Compensation Act. (Para 2) 
‘Where, according to the evidence on re- 
the Hamal was 
getting Rs. 300/- per month; under Sch. IV 
of the Workmen’s Compensation Act 
(Amended) for the death of a workman get- 
ting between Rs. 200/- and Rs. 300/- per 
month, the quantum prescribed being 
Rs. 18,000/-, the Tribunal. held,“ ought to 
have fixed the liability of the Insurance 
Company under S. 110-B of the M. V. Act 
at Rs. 18,000/-. The Accidents Claims Tri- 
bunal, was, therefore, wrong in awarding 
compensation of Rs. 34,000/- to the claim- 
the liability jointly and 
severally on all the respondents including - 
the Insurance Company.. (Para 2) 

K. Suryanarayana Rao, for Appellant; 
§..R. Bannurmath (for Nos. 1 to 3) and 
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B. S.` Raikote n Nos. 4 and 5); - 
spondents. 


SABHAHIT, J.:— This appeal by the In- 
surance Company is directed against the 
judgment and award dated 20-2-1979 passed 
by the Accidents Claims Tribunal, I, Bel- 
gaum, in M. V. C. No. 24 of 1978, on its 
file, awarding compensation of Rs. 34,000/- 
to the claimants and fixing the /liability 
jointly and severally on all the respondents 
including the Insurance Company. 


2. Thè ground made out by the Insur- 
ance ‘Company in this appeal is that the 
Insurance Company’s liability is limited to 
what is stated in the Workmen’s Compensa- 
tion Act as per Section 95 of tbe Motor 
Vehicles Act as the person who died was a 
Hamal. who was travelling in the lorry. 
Section 95 (2) of. the Motor Vehicles Act 
makes it clear that the liability of the In- 
surance Company for the death of an em- 
ployee like a Hamal is limited to what is 
contained in the Workmen’s Compensation 
Act. The Hamal, according to the evidence 
on record, was getting Rs. 300/- per month. 
Under Sch. IV of the Workmen’s Compen- 
sation Act (amended) for the death of a 
workman getting between Rs. .200/- and 
Rs. 300/- per month the quantum prescrib- 
ed is Rs. 18,000/- as compensation. Hence, 
the Tribunal ought to have fixed the liabi- 
lity of the Insurance Company under | Sec- 
tion 110-B of the Motor Vehicles Act at 
Rs. 18,000/-. To that extent the appeal is 
entitled to succeed. 


In the result, the appeal is allowed. The 
liability of the Insurance Company is limit- 
ed- to Rs. 18,000/- along with interest and 
costs. The balance shall be paid’ by the 
owner and the driver of the vehicle jointly 
and severally. 


for Re 


Appeal allowed. 
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Prabhakarlal Mohanlal Kalwar’ and an- 


other, Petitioners v. Dy, Commissioner, Bel- 
gaum and another, Respondents. 

Writ Petn. No. 97 of 1977, DJ- 3-11-1980. 

Urban Land (Ceiling and Regulation) Act 
(33 of 1976), S. 27 (4) — Application for per- 
mission to sell premises —- Permission re- 
fosed — Order communicated after stipulat- 
ed period — There is deemed -grant of per- 
mission — Registering authority cannot re- 


AY/AY/A2/81/SNV eee iSi 


; 


Pp. M. -Kalwar v. Dy. Commr, Bèlgaum- 
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fuse to register ormat presented. By ap- 
plicant. 

Where a person applied for permission to 
sell the house premises and the Deputy Com- ° 
missioner refused to grant permission “and: 
communicated the order of refusal after the’ 
stipulated period prescribed under S. 27 (4), 
the registering authority could not refuse to ` 
Tegister the sale deed presented by the owner 
of the premises as there was a deemed grant 
of permisssion in favour of the applicant. 

(Para 8) 

Section 27 (4) stipulates the period within 
which an application made is required to be 
considered and refused by--the competent 
authority. The order of refusal is required 
to be made and communicated by the com- 
petent authority within a period of 60 days 
from the date of receipt of the application. 
On the failure of the authority to make an 
order and communicate within the stipulated 
period, Section 27 (4) declares the permission 
sought for is granted by the authority in 
favour of the applicant. On the expiry .of 
the specified period an applicant who gets 
what is a deemed grant in his favour, has 
an absolute right to deal with the property 
and the registering authority is bound to re- 
gister “the document that is presented before 
him by the parties (Para 8) 

K. L Bhatta, for Petitioners; M. H. Motigi, 
Govt. Pleader, for Respondents, 

ORDER :— In this petition under Art. 226 
of the Constitution, the petitioners have chal- 
lenged the order No. RB. ULC. SR. 551/76-77 
dated 22-12-1976 of the Deputy Commis- 
sioner, Belgaum (hereinafter referred to as 
the D, C.) (Annexure C). _ 

2. Among others, petitioner No. 1 who 
is the owner of residential premises and the 
land appertaining thereto bearing C. T. S. 
No. 1679 situated at Kirloskar Road, Bel- 
gaum, entered into an agreement to self the 
same to petitioner No. 2. Before executing 
the sale deed, the petitioners on 29-9-1976 
(29-6-1976?) applied to the D. C. for per- 
mission to sell the same under S. 27 of the 
Urban Land (Ceiling and Regulation) Act of 
1976 (Central Act No. 33 of 1976) (herein- 
after referred to as the Act). . On 29-9-1976 
the D. C. refused the permission sought by 
the petitioners and has exercised the option 
to purchase. the same and on 12-10-1976, he 
has communicated to them the said order. 
In view of the said order of the D. C., res- 
pondent No. 2 has refused to register . the 
sale deed presented by the petitioners. 

3. From the above dates, it is -clear that. 


' the order was not made by the-D. C. within 


. š 


| 
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a period of 60 days from -the date of receipt 
of the application, much less was it com- 
muwnicated within that time. In their return 
also, the respondents do not dispute the 
same, l f 

4. Sri K. I. Bhatta, learned counsel for 
the petitioners contends that on the failure 
of the D. C; to make an order within a 
period of 60 | days from the date of receipt 
of the application, there was a deemed grant 
of the same and respondent No. 2 was bound 
to register the document. 

5. Sri M./H. Motigi, learned High Court 
Government: Pleader, appearing for the res- 
‘pondents supported the order of the D, C. 

6. A transfer of an urban or an urbanis- 
able land with a building or a portion thereof 
by way of sale, mortgage, gift, lease for a 
period exceeding: 10 years can only be made 
with the permission of the competent auth- 
ority, for which purpose an application in 
the prescribed form is required to be made 
{vide S. 27 (1) and (2) of the Act). Sub- 





section (3) of Section 27- ‘of the act empowers ` 


the authority. to either grant or ‘refuse such 
application. | : 

_ 7. Sub-section (4) of Section 27 of the 
Act that prescribes the period within. which 


an application should be refused and’ the 


consequences’ that ensue on the failure to 
- make an order, that alone | is material for the 
same reads thus: : 

“Where within a period of sixty days of 
the: date of ireceipt ofan application under 
‘this section. the competent authority does not 
Tefuse to grant the permission applied’ for 
or does not! communicate the refusal to the 
‘applicant, the ‘competent authority ‘shall’ be 
deemed to have granted the permission ap- 
plied . for”. , 

Section 27 -of the Act which places restric- 
tions on the! powers of the citizens to enjoy 
their property must be construed strictly. 

8. Section 27 (4) of the Act stipulates the 
period within which an application made 
under Section 27 (1) is required to be con- 
{sidered and refused- by’ the competent ‘auth- 
ority. An application for permission’ (order?), 
in- the event of refusal, is required to be 
made and communicated by the competent 
authority within a period of 60 days from 
the date of receipt of the application by that 
authority. ‘On the failure of the authority 
to: make an: order and: communicate” within 
the stipulated period, Section 27 (4) declares 
the permission sought for’ is granted: by: the 
authority in; favour of' the applicant.” In- the 
instant“ case: on the failùre of the D, C. to 
make ah order within 60 days’ there was 
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such a deemed grant in favour of the peti 
tioner. 

9. When once the power to refuse an ap- 
plication is lost, for whatever reason it may 
be; that power is lost once and for all and 
cannot be exercised after the expiry of the 
period specified by the Act. On the expiry 
of the specified period an applicant who 
gets what is a deemed grant in his favour, 
has an absolute right to deal with the pro- 
„perty and the registering authority is bound 
to register the document that is presented 
before him by the parties. — 


- 10. From the above, it follows that the 
order of the D. C. is wholly without jurisdic- 
tion and the action of respondent No. 2 in’ 
refusing to register the document is mani- 
festly illegal. - 


11. In the light of my above da 
I quash the Order No. RB. ULC. SR. 551/' 
16-77 dated 22-12-1976 of the Deputy Com- 
missioner, Belgaum (Annexure C) and issue 
a writ in the nature of mandamus to respon- 
dent No. 2 to register the document present- 
ed by the petitioners for conveyance of the 
property bearing C. T. S. No. 1679 of Kirlos- 
kar Road, Belgaum from petitioner No. 1 to 
petitioner No. 2. 

‘12.. Rule issued is made absolute. 


13. In the circumstances of the case, ‘I 


direct the parties to bear their own costs. 


Order accordingly, 
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M. N: VENKATACHALIAH, JI. 


Smt. Rajabi and another, Appellants’ v. 
The Oriental Fire and General Insurance Co. 
Ltd., Coimbatore, Respondent. - 


Misc. First Appeal No. 639 of 1977. DJ- 


- 15-9-1980, 


Motor Vehicles Act (4 of 1939), S. 110-B 
-— .Award of compensation — Tribunal 
awarding capitalisation of annual dependency 
only at 5 years’ purchase value after consider- 
Ing imminent prospects of claimants re- 
marriage — Held, ‘not justified. 


Where in a case of fatal accident a Muslim 
‘widow of ‘the déceased ‘aged 21 years claim- 
-ed compensation: before the Tribunal which, . 
“after considering the real and imminent pro- 
-spects of ‘remarriage of ‘the claimant, em- 
ployed . dnly five years’ * purchase: “value in 
“quantifying compensation to: her, though she 
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clearly denied her intention for remarriage at 
the time of cross-examination, the’ capitalisa- 
tion of the annual dependency only at ‘5 
years’ purchase value was not justified.. No 
deduction on this account was permissible. 
1967 Acc a 280 and 1951 AC 601, Rel. on. 
(Para 8) 

It is true that in casé of Muslini claimants 
whose personal law treats marriage as a civil 
contract and the remarriage of a widow does 
not attract any ostracism. ‘Even so, a higher 
standard of reassurance as to. the reality of 
the prospects of such remarriage and of its 
beneficial. economic repercussions on the 
dependant is necessary, - - (Para 8) 
Cases Referred: Chronological Paras 


1967 Acc CJ 280 : (1967) 1 All ER 539 :' 


(1967) 2 WLR 759, Buckley v. John Allen 
and Ford (Oxford) Ltd. 6 
1951 AC 601 : (1951) 2: All ER 448; “Nance 
v. British Columbia Electric Rly. Co. Ltd. 

F a fe Š ER 6 


D. Karigowda for B. P. Krishna, for Ap- 


pellants;. K. Radhesh Prabun, for Respon- 
dent. 


VENKATACHALIAH, oe. This appeal 


by the claimants is directed against the 
Award dated 4-3-1977 made .by the Motor 


Accidents Claims Tribunal at Dharwar in, 
M. V. C. No, 10 of 1975 on its file. awarding. 
Rs. 11,500/- respecting a fatal accident in- 


volving lorry No. MYA 5595, that occurred 
on 9-4-1974 near the bus’ stop at Amargol 
village’ on the Hubli-Dharwar High Road. 


Moulasaheb, aged 25 yedrs died as a result’ 


of the’ injuries sustained in the accident, 
Claimants are the wife and daughter of the 
Jecéased k ak i 


2. On evidence, the Tribunal held that. 
the accident was the result of rash and. 


negligent driving‘ of ‘the lorry MYA 5595. 
On the question of damages, the Tribunal 
quantified the loss of dependency at Rs. 720/- 


per annum out of- which Rs. 360/- allocable 


to the share of the first appellant, the wife, 
was capitalised at five years’ purchase value 


and the other Rs. 360/- allocable to the share. 


of the second appellant at twelve years’ pur- 
chase value. A’ further sum of Rs. 5,000/- 
and Rs. 400/- respectively were awarded on 
account of loss to the estite atid medical ex- 
penses. The total works out to Rs, 11,520/-; 
but by an error-calculi the Tribunal has 
awarded Rs. 10,520/-. The finding either as 
to negligence or as to. quantum has not been 


appealed against by the insùrer or the- 


insured. The finding, therefore, of neglig- 
ence on the ‘part ‘of the driver has assumed 
finality.’ This appeal: by the claimants: is 


2 
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directed against ‘inadequacy of the quantum 
of compensation. Appellants: seek a higher 


‘award, 


3. Bahancanent is sought principally - on 
two grounds: ‘The ‘first is, that the deter- 
een ‘of: -the- annual “dependency at 

Rs. 720/- is on the low ‘side; the second is 
that the ‘capitalisation of the annual depend- 
ericy so far as the first appellant is concerned: 
at only five’ years’ purchase value is not 
justified. It is relevant to note here that in 
so limiting the multiple to 5 the Tribunal was 
principally guided by the circumstance that 
the first appellant was then 21 years of age 
and had prospects of a remarriage. — 

4 Let us consider the first contention. 


‘The earning capacity of the deceased at the 


time of his death is spoken to by P. W. 1 
the first appellant and P. W. 4 the father of 
the deceased. The evidence is to the effect. 
that the. deceased was working as a washer- 
man or launderer earning Rs. 8 to Rs.. 10 
per day. It was however elicited in cross- 
examination that the said income was earned 
by the joint efforts of P. W. 1, P. W. 4 and 
the deceased. The Tribunal ‘estimated the 
income attributable’ to the work and labour. 
of the decéased at Ra. 4/- per day and de- ' 
ducting Rs. 2/-per day towards his personal 
expendituré held Rs. 2/- as his possible con- 
tribution fo the maintenance of the appel- 
lants. This was how the figure Rs. 720/- was 
arrived ‘af. It appears to us that the estimate 
of the: value of the depéndency made: by the 
Tribunal in this case is somewhat on the 
lower side: Im the circumstances of the case 
only a third of the income of. Rs. .4/- per day 
may be taken to represent and is’ deductible 
towards’ personal expenditure. ' We think we 
would -not be in error in’ assessing the value 
of: the dependency in this case at Rs. 1,000/« 
per year. The finding of the Tribunal in. 
this- behalf is modified accordingly. 

5. Now the second question: Was the 
Tribunal justified in limiting the compensa- 
tion to the widow: to five years’ purchase 
value of dependency? This is what the 
Tribunal has had to say: 
` “It was argued before me that Rajabi 
being ` young is likely to remarry. . The fact 


. remains that she is not: ‘remarried, as the 


accident happened in 1975 and we are now 
in 1977 and it is not unlikely that she may 
remarry in ‘a‘' couple of years. In the cir- 
cumstances, I hold ‘that ‘the’ first petitioner 
Rajabi is entitled to loss -of dependency fos 
a period of five years:” 

‘The Tribunal thought -it fit to so limit the 
compensation as,’ according to it, as pes was 
not‘ unlikely to remarry. 
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It is.relevant to-note here that in the 
course. of: .-cross-examination of Rajabi 
(P. W. I)a specific question was put to her 
about her intentions: tọ remarry. She stoutly 
denied that she intended to marry again. 
One of the aspects to be considered is whe- 
ther, in view of this denial and in the ab- 
sence of any other material placed before the 
Tribunal bearing on the question, the Tri- 
bunal was justified in limiting the ccmpensa- 
tion in the manner it did, 


6. The task of assessing compensation in 
a fatal. accidents action .bristles with many 
intricacies. It calls for an evaluation of di- 
verse criteria some of which, at least, border 
on the imponderable. There is an element 
of guess work '— an educated guess work 
in the process. In the very nature. of things, 
the infinite variety of human situations in 
context of which the question arises and 
the wide diversity and range of the economic 
factors that go, into the ultimate decision 
render the task an impalpable congeries of 
many hopes and fears. 


In Nance v -British Columbia 
Railway Co. Ltd., 1951 AC . 601, 
. Simon described the process thus: 


“The decéaséd man’s expectation of life 
has to, bė- estimated having regard to his 
age, bodily health and the possibility of 
premature determination of his life by later 
accidents; secondly, the amount required for 
the futuré provision of his wife shall be 
estimated having regard to the amounts he 
used to spend'on her during his lifetime, 
and other circumstances; thirdly, the estim- 
ated annual sum is multiplied by the num- 
ber of years of the man’s estimated span of 
life, and the said amount-must be discount- 
ed'so as to arrive at the equivalent in the 
form of a lump sum payable on his death; 
fourthly, further deductions must be made 
for: the benefit’ accruing to the widow from 
the acceleration of her interest in his estate; 
and fifthly, further amounts have to be 
deducted for the possibility of the wife 
dying earlier if the husband had lived the 
full span of life; and it should also be taken 
into account that there is the possibility of 
the widow remarrying much to the improve- 
ment of her financial position. It would be 
seen from the said mode of estimation that 
maby imponderables enter - into -the calcula- 
tion. Therefore, the actual extent. of the 
pecuniary loss to. the respondents may 


Electric 
Viscount 


depend upon data which cannot be ascer-. 


tained accurately, but must. -necessarily be 
an -estimate, or even partly -a -conjecture. 
‘ Shortly .stated,. the general -principle is `that 


` 
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the pecuniary loss can be ascertained. -only 
by balancing on the -one band the loss to 
the claimants of the future pecuniary bene» 
fit and on the other any pecuniary. advan- 
tage which from whatever source comes to 
them by reason of the death, that -is, the 
balance of loss and gain to a dependant by 
the dedth must be ascertained.” 
(Underlining supplied) 


Conventionally, the circumstances relevant 
to the case of a widow included the pros- 
pect of re-marriage and the consequént im- 
provement of her financial position. This 
criterion was considered in the context of 
the deductions permissible in quantifying 
compensation. The law in England, as it 
stood prior to the Law Reform (Miscellane- 
ous Provisions) Act, 1971, was that the pro- 
spects of the defendant-widow remarrying 
was a ground for allowance of substantially 
lower damages than what would otherwise 
have been awarded. But in actuality she 
might never remarry in which case, by vir- 
tue of the application of this Rule, she 
would remain unfortunately, “under-compen- 
sated. The unenviability of the judicial 
task in the matter was picturesquely pre- 
sented by Phillimore, J. ‘in Buckley v. John 
Allen and Ford (Oxford) Limited, 1967 Acc 
CJ 280 at p. 283, para 7. The learned Judge 
posted the question thus:: 


“Secondly, it is said -that I must take 
into account the prospects of the plaintiff's 
Te-marrying, and must make a suitable de- 
duction on the-basis that she would be sup- 
ported by her new husband. Counsel for 
the defendants did not ask her any question 
on this subject, an example which “was 
naturally followed by her Counsel. Having 
however, abstained from asking her -any- 
thing about it — and I can well understand 
his not doing so — Counsel for the defen- 
dants now says, and it is the conventional 
argument, that any woman with the sum 
she is likely to receive is likely to` remarry. 
ansias . He says that she is an at- 
tractive woman. In this state of affairs I 
am wondering what is the evidence on which 
I must act.” ‘ 


Adverting to what the Court might be driven 
to do if the exercise is pushed to its logical 
or illogical conclusions, “the learned Judge 
observed : i 

- “Am I to ask her to put on a bathing 
dress; - because the witness box is calculated 
to disguise . the figure? . Equally, I know 
nothing of her temperament, I know nothing 
of her attitude to marriage. 
some ‘very- good reason,. perhaps -a` religious 


She -may. have - ~ 
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Teason for. saying that she. -never will re- 
marry:. She has. had no chance to express 
her .views.. Has her marriage been an en- 
tirè -happy -experience? I do not know. 
On the other-hand she may already be en- 
gaged‘ to be married.- On what do I assess 
the chances and fix the sum to-be deducted 
from her compensation? After all, > what- 


ever men may like to think, women do not 


always want to re-Marry. ...... eere cec Is 
a Judge fitted to assess the chance or 
chances or wishes of a lady about whom he 
knows so little and whom ‘he has only en- 
countered for “twenty minutes when she was 
in the witness’ box, especially when no one 
has broached the topic with her? ...... 2... 
It seems to me that this particular _ exercise 
is not only unattractive but also is not one 
for which Judges are equipped. Am I to 
label the plaintiff to her face as attractive or 
unattractive? If I have the temerity to ap- 
ply the label, am I likely to be right? 
Supposing I say she is unattractive, it may 
well be that she has a friend who disagrees 
and has looked below the surface and found 
a charming character. The fact is that this 
exercise is a mistake. If there are statistics 
as to the likelihood of a widow remarrying 
based on her age and the amount of her 
compensation, just as there are statistics on 
the expectancy of life, they might provide a 
yardstick for deduction in’ the absence of 
-evidence of some special factor in the in- 
dividual case. In the absence of some such 
yardstick I question whether, having- decided 
what she has lost by the death of the de- 
ceased, any Judge is qualified to assess whe- 
ther or when she is likely to remarry.” 
(Underlining supplied) 

The learned Jidge then proceeded to 

to the economics of a 
asked : ; 

“Supposing she marries a man -who is 
only concerned to spend her money? Is he 
to be treated as her new support in place 
of her former husband ? 
And summed up: 


“I. venture. to suggest it is time Judges 
were relieved of the need to enter into this 
particular guessing game. In this particular 
case I make no deduction, for this lady’s 
chances of remarrying.” 


7. Fortunately for English Judges, Parlia- 
ment stepped in to relieve. them of the. need 
to-enter into this guessing game. The Law 
Reform, (Miscellaneous . Provisions) - Act, 
1971 provides. inter alia, that in assessing 


_ Tefer 
remarriage. He 


damages payable to. a widow -in -respect of.. 


the- death of her: husband - shall . not 


there 
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be taken into account-thé remarriage of a 


widow or prospects of her- re-marriage. 

“8. It is no doubt true that in India there 
is no legislative prescription on the above 
lines. But then, the traditional ways of the 


Indian family life and social mores, ‘which, i 


as experience has shown, die hard and the 
extreme uncertainties besetting this problem 
social conditions in our 
country require that the principle-of sound- 
ing prospects of remarriage in terms of 
money for-purposes of deduction in the 
quantum of compensation otherwise award-. 
able be applied with caution and circum- 
spection.. It is true that the claimants are 
muslims whose personal laws treat marriage 
as a civil contract and the remarriage of a 
widow does not attract any ostracism. Even 
sO, in our opinion ‘a higher: standard of re- 
assurance as to the reality of the prospects 
ofsuch remarriage and of its beneficial eco- 
nomic repurcussions on the dependent is ne- 
cessary. 

We think that in the state of the evidence, 
the Tribunal went wrong in thinking that 
prospects of 
remarriage sofaras first appellant was- con-~ 
cerned. We think thatthe present case-is a 
much stronger one than the one considered 
by Phillimore, J. On evidence it cannot be 
considered that prospects of a beneficial re- 
marriage in this case are anything but re- 
mote. The Tribunal, in our opinion, was 
not justified in employing only five years’ 
purchase value in quantifying the compensa- 
tion so far as the first appellant was con- 
cerned. No deduction on this account was, 
in our opinion, permissible. 


.9. There was also a claim under the 
head ‘loss of consortium’. Generally a sum 
of Rs. 3,000/- is allowed on this account. 
We allow this claim, 


‘10. In- the result, we allow this appeal 
in part, and determine the compensation 
payable uniformly at 10 years’ purchase 
value on the annual dependency of Rupecs 
1,000/-- The amount works out to Rupees 
10,000/-. In addition, the claimants shall 
be entitled to a sum of Rs. 5,000/- and 
Rs. 3,000/- under the heads ‘loss -to the 
estate’ and ‘loss of consortium’ respectively. 
The award of Rs. 400/- by way of special 
damages made by the Tribunal is maintain- 
ed. The total compensation awarded in. 
this case to both- the dependants, thus works 
out to Rs. 18,400/-. ‘Appellants shall -be 
entitled: to interest at 6% per annum «from 
the date -of petition till the date of- realisa- 


.tion. As. the. 2nd appellant is yet a minor, 
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the Tribunal shall invest one-half of the 
amount of compensation inclusive of the 


accrued interest in any branch of a Nationa- 


lised Bank of the choice of the 1st appel- 


lant for a period, co-extensive with the period 
of minority of the 2nd appellant. The depo- 
sit shall be made in the name of the, 2nd 
appellant with the 1st appellant as her 
guardian. The Ist appellant shall not be 
entitled to withdraw any part.of the corpus 
of the fund during the period of minority 
of the second appellant. However, interest 
periodically accruing on the deposit shall be 
paid to the Ist appellant to be spent for the 
welfare and majntenance of the 2nd appel- 
lant, : 

1. The Award . is modified 


No costs. 
a Appeal partly allowed. 


accordingly. 
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Miss Prabhavati, Appellant v.. 
Francis Nazarath and others, Respondents.. 


Misc. First Appeal No. 479 of 1978, De 


- 11-11-1980.* 


(A): Motor Vehicles Act (4 of 1939} -` 


S. 110-B — Injury caused as `a result of 


rash and negligent driving — Damages pay- ` 


able towards = and suffering. 


Where in an. -accident caused as a result 
of rash and negligent. driving, the girl suf- 
fered fracture of. the ‘lower left leg viz. of 
” tibia, considering the serious nature of the 


injury and the disabilities caused the. award 


made at Rs. 2,000/- towards pain and suffer- 
ing held was quite low. The High Court 
awarded Rs. 6,000/- under this head and 
confirmed Rs.: : 3,000/- awarded towards loss 
of marriage prospects , and Rsi- 1,000/- ` to- 
wards special damages. (Para 12) 


(B) Motor Vehicles Act (4 of 1939), Sec- 


tion 110-B —: : Injury caused as a result of, 


rash and negligent driving — Fact that 
cleaner drove vehicle is „only a circumstance 
to prove negligence — Both owner and in- 
surer are Hable to pay compensation. 


Whenever an accident is caused as a re- 
sult of rash and negligent driving there is 


an initial presumption that the vehicle was. 





* Against judgment and award of Dist. J., 
U. K. and (Motor Accidents Claims Tribu- 
nal, Karwar, Uttara Kannada, D/- 20-8- 
1977. 
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driven for and on behalf of the owner. If 
the driver allows an unauthorised person 
without competence to drive the vehicle, it 
will be a matter of negligence on the~ part 
of the driver in the course of ‘his employ- 
ment and the owner- becomes vicariously 
liable; so -aleo the insurance company. The 


fact that the cleaner drove the vehicle in 


question is only a circumstance to prove 


; negligence. ‘AIR 1979 Kant 134, RéL on. 


(Para 14) 
Cases Referred: Chronological- Paras 
AIR 1979 Kant 134 14 


R. U. Goulay, for Appellant; M. Gopala- 
krishna Shetty (for No. 1) and E. G. 
Andrade (for No. 3); for Respondents. 


SABHAHIT, J.:— This appeal by the 
claimant is directed against the 
and award dated 20-8-1977 passed by the 
Member, Accidents Claims Tribunal, Kar- 
war, Uttara Kannada, in Misc. Case (MVC) 
No. 24. of 1975, on his file, awarding com- 
pensation of Rs. 6,000/- to the injured giri 
Miss. Prabhavathi. 


2. It is the case ‘of the claimant that the 
truck bearing Registration No. MYE . 4513. 
driven in a rash and negligent manner on 
18-1-1975 at about 10.00 P. M.. dashed 
against her, coming on the wrong side as.a 
result of which her left leg below the -knee 
was fractured. She is unable to. stand for 
long, gets pain in the leg, cannot walk fast 


and there ‘is deformity in her left leg. She. ` 


has lost prospects of marriage with a good 
boy. On these averments, she claimed 
Rs. 24,000/- as ome: from the re- 
spondents, . 


.3. Respondent-1 is the owner of the 
truck in question. Respondent-2 war the 
person who actually drove the vehicle. Re-- 
spondent-3 is the insurer. Respondent-1, 
the owner. of the vehicle, took up the plea 
that the truck was taken away without his 
permission by his: cleaner for his own work 
and that therefore, he was not liable for 
compensation. The contention of the owner 
was supported by Respondent-2. © Respon- 
dent-3, the Insurance Company, contended 
that it was not liable to pay compensation as 
the vehicle’ was ‘not taken for purposes of 
the owner and (was) without his consent by 
a person without driving licence. : 

4 The Tribunal raised the: following 
issues as arising for its consideration : 

(1) Whether the petitioner proves that. the 
accident in question was due to the rash 
and negligent driving of the truck hearing 
Registration No. MYE 4513 by opponent-2? 


judgment: - 
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. (2) Whether- the. petitioner. proves. that 


she has suffered ane as a result ie 
accident ?. 


(3) What is the quentuim of soian 
‘to which the petitioner is. entitled and from 
which of the opponents? ; 

(4) What order? 

5. During hearing, the claimant examin- 
ed P, Ws. 1 and 2, P. W. 2 being the in- 
jured girl. As against that, the respondents 
examined R. W. 1 the owner and R, W. 2 
Yellappa the person who drove the vehicle 
in question., — 

6. The Tribunal, ‘appreciating the evl- 
dence on record, held that the accident 
was the result of the rash and negligent 
driving of the vehicle in question and, in 
that view, the Tribunal awarded compensa- 
tion of Rs. 6,000/- to the injured girl. But, 
while fixing the liability, the Tribunal held 
that only respondent-2° Yellappa was re- 
sponsible to pay the amount. Aggrieved by 
the said judgment and award, the claimant 
has come up in appeal before this. Court. 

7. The learned Advocate appearing for 
the appellant vehemently contended that 
Rs. 6,000/- awarded as compensation was 
too low. He further submitted that both 
the owner and the Insurance Company 
should have been held liable. to pay the 

compensation., 

8. -As against that, the learned Advocate 
appearing for the respondents argued sup- 
porting the judgment and award passed by 
the Tribunal. — . 

9. The points, therefore, “that. arise for 
our ‘consideration in this appeal are: r 

(1) Whether the compensation awarded. at 
Rs, 6,000/- is just and proper? . 

“ (2) Whether the owner and the insurer 
are liable to pay the compensation? . . 

10. It is ‘in evidence that as a result of 
the impact, the girl suffered fracture: of the 
lower left leg viz, of tibia. Though the 
fracture is reduced, she: has. deposed that 


she suffers pain; that she.cannot walk fast, 


that she cannot do all her house-hold duties 
and that the prospects of her marriage with 
a good boy are reduced.. It- is for these 
that the compensation has to be awarded. 

11. The learned Member of the '..Tribu- 
nal has awarded. Rs. 5,000/- towards general 
damages, Out of. this amount of Rs. 5,000/-, 
she is awarded Rs. 2,000/-. for -pain ` and 
suffering and Rs. 3,000/- for loss of pros- 
pects of her marriage with a good boy. He 
‘has “awarded -Rs. 1,000/- towards special 
oangean an alt she has uwarded-Eopea 
6,000/-. f 


_ Prabhavati-: v: Anton Francis Nazarath 


‘award made at Rs. 2,000/- 
We propose to award Rs. 6,000/- 


‘vehicle in safo- ‘condition without 
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12. The learned Advocate appearing for 


the appellant: vehemently contended that the 


general ‘damages awarded . for -the injury, 
pain and suffering and the disability, at 
Rs. 2,000/- was too low. Having regard to 
the serious nature of the. injúry and the dis- 
abilities caused we are satisfied that the 
is quite low. 
under 
this head and confirm Rs. 3,000/- awarded 
towards loss of marriage . prospects and| 
Rs. 1,000/- towards special damages, In: 
all, the girl is entitled to Rs. 10,000/- 
towards compensation instead of Rs. 6,000/-. 


13., The next point that arises for our 
consideration is: “Whether the owner and 
a a a 
ton?” 


. 14. It is no doubt true that R. W. 1 has 
deposed that the cleaner ‘took away the 
vehicle without his knowledge. He has 
deposed that his regular driver was Balappa. 
He has not cared. to examine Balappa: It is 
a matter of common knowledge that. the 
vehicle could not be. started without the 
ignition-key. Unless Balappa gave the igni- 
tion-key, Yellapa could not take the vehicle. 
There is an initial presumption that this 


vehicle was driven for and on behalf of. the 


owner. In the instant case; it is evident 
that the ignition-key was given’ by Balappa 
to Yellappa. There are a number of decid- 
ed cases to show that if the driver allows 
an unauthorised person without competence 
to drive the vehicle, it will be a matter `of 
negligence on the part of the driver in thel, 


‘course of his employment and the owner 


becomes vicariously liable; so also the in- 
surance company (vide K. Jayaraja Ballal 
v. Alfred Quadres, AIR 1979 Kant 134). 


- . That is what has happened in the instant 


case. In all probability, it is the driver who 
allowed the unauthorised person ‘Yellappa 
to drive the vehicle in question. Hence, he 
has committed negligence in the course of 


- his ‘employment. The driver-was not. only 
‘to drive the’ Vehicle but also ‘he was entrust- 


ed with the vehicle. `- Tt was his duty as 
‘part of his ‘employment to maintain the 
allowing 
anybody else to tamper with it. Therefore, 
the fact that Yellappa drove the vehicle in 


‘question becomes only a _ circumstance to 


prove negligence. The: regular driver is: 
Balappa whois .a ‘licensed driver. © Hence,’ 
we are satisfied that both the owner and 
the insurer would be! ‘liable to pay the :com- 
pensation. We set aside the aoe of the 
Tribunal to that extent, ae ee 


ony 
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15. In the salt therefore, the appeal is 
partly allowed: The compensation’ awarded 
by the Tribunal’ at Rs. 6,000/- is enhanced 
to Rs. 10,000/-- ‘Under Section 110-B of 
the ‘Motor Vehicles Act; 1939, we direct 
that the entire ‘amount of’ compensation 
shall be paid over by the insurer (respon- 
dent-3) along with interest at 6% per 
annum from the: date of the petition till 
payment as also ‘the costs of these -proceed 
ings throughout. | o 

-’ Appeal catty allowed. 
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Smt. Rachavva and another, Appellants v. 
Kariyappa Siddappa Itagi and another, Res- 
pondents. | 


Regular Second “Appeal No. 748 of 1973 
with... cross objections, D/- 28-10-1980.* 


(A) Limitation Act (36 of 1963), Art, 67 
— Title of landlord to suit property disputed 
by tenant for first time when landlord sought 
entry of his name as owner in records of 
Village Panchayat — 
ing period of adverse possession of tenant 
commences from time of such dispute. 

In:a plea of adverse possession it is not 
sufficient to prove mere possession. Such 
possession must .be adverse and hostile to the 
possession of true owner. (Para 8) 


Where the title of the landlord to suit pro- 
perty was disputed by the tenant for the first 
time when the !Iandlord sought to enter his 
name in the records of the Village Panchayat 
after its establishment, as the owner of the 
demised properties. on the ground that she 
(the tenant) was the owner, the limitation for 
computing the period of adverse possession 
of the tenant would commence when she dis- 
puted the title for the first time and not. from 
any earlier point of time.. (1968) 1 Mys LJ 
374, Relied on, (Para 8) 

(B) Transfer’ ‘of Property Act (4 of 1882), 
S. 116 — Effect of holding over — Tenant 
claiming tifle to demised property by adverse 


possession and also tenancy of suit properties - 


by holding over — Adverse possession not 
proved — Claim of title by adverse posses- 
sion is not maintainable. (@ara 9) 

(C) Transfer, of Property Act (4 of 1882), 
Ss. 111, 106 — Tenant disputing title of 


landlord by setting up plea of adverse pos- 





* Against judgment and decree of Civil J., 
Gadag, D/-: 30-1-1973. f 
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Limitation for comput- ` 


A. L R:- 


session — Plea not proved — There -is for- 
feiture of lease under S. 111 despite defect in. 
notice to quit — Landlord becomes entitled - 
to possession of properties. “ (Para. 11) 
Cases Referred: Chronological - Paras 
(1968) 1 Mys LJ 374. i 

S. R. Bannurmath, for > Aoii: V. 
Tarakaram, for Respondents. 


JUDGMENT :— This is a defendant's se- 
cond appeal against the lower Appellate 
Court’s judgment and decree decreeing the 
suit of the respondent-plaintiff for title to the, 
suit schedule properties and also ordering 
mesne profits of Rs. 27-00 for the three 
years preceding the date of filing of the suit 
at the rate of 12 annas per month. 


2. The plaintiffs case in the trial Court 
was that he was the owner of the suit sche- 
dule property consisting of two houses bear- 
ing V. P. C, Nos. 148 and 146 of Kanaginhal 
village as also the open site situated in the 
said village having purchased the same from 
one Ramasingappa Pulanekar (since de- 
ceased). Subsequently he leased the same to 


the Ist defendant on a monthly rent of 0-75 


paise for a period of one year under a rent 
note. The rent note was renewed up to the 


end of 1946 and thereafter, the respondent 


having ‘confidence in the appellant-defendant 
allowed her to continue as a tenant collect- 
ing rent at the same rate without any further. 
rent notes, But, after the establishment of ` 
Village Panchayat in his village, he filed an 
application ta have his name entered as the 
owner of the schedule properties which was 


‘Tesisted by the ist defendant-appellant on 


the ground that she was the owner and that 
her -name should be entered in the records 
of the Panchayat.- Thereupon the petitioner 
did not receive any rents thereafter, In those 
circumstances, on 23-9-1963 he issued a legal 
notice by which the tenancy of the Ist ap- 
pellant was terminated. He received a‘reply 
dated 27-9-1963 through which she denied 
the title of the plaintiff making false allega- 
tions. In these circumstances he prayed in 
the suit for declaration of his title to the 
suit schedule properties and also prayed for 
a decree for arrears of rents for three years 
immediately preceding the date of filing of 
the suit and also for possession of the sche- 
dule properties. The plaintiff had also 
alleged that defendant 1 had subleased the 
property to defendant 2 in the suit. 

3. Defendant No. 1, in her written state- 
ment, confended that she had purchased the 


‘suit schedule properties in the name of the 


plaintiff and, from the date of purchase she 
had continued to reside in the suit property . 
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in her ow ‘tight and that she was not aware 
under. what circumstances she had affixed her 
thunib. ‘impression to the rent notes. She 
had ‘also’ stated that she had not sublet the 
premises to’ the. 2nd. defendant; that her health 
was not good and therefore, to look after her 
the 2nd defendant was residing there. She 
had also put up the plea that even as admit- 
ted by the plaintiff since the rent note ended 
for the period ending December, 1946 she 
was in adverse possession of the suit proper- 
ties from that date and therefore had perfect- 
ed her title to the suit properties and that the 
plaintiff was not entitled to the decree pray- 
ed for by him either in respect of title, pos- 
session or mesne profits. 


4. On such pleadings, the trial Court 
framed as many as seven issues. The trial 
Court held that the Ist defendant had failed 
to prove that she was the benami owner of 
the suit properties. It -also held that. the 
plaintiff had not, proved that the Ist defen- 
dant was the tenant of the plaintiff. But, 
the Court held that the plaintiff was the 
owner of the suit schedule properties. It 
also held that the plaintiff had failed to prove 
his possession for (within?) 12 years prior to. 
the date of filing of the suit. The trial Court 
also found that the plaintiff had failed to 
prove that defendant 1 had continued as 
tenant in terms of Section 116 of the T. P. 
Act. It further held that the defendant had 
failed to prove that there was no relation- 
ship of landlord and tenant. Similarly, ‘it 
also held that defendant 2 had not set up 
any title by adverse possession. The suit 
came to be dismissed on the ground that the 
suit was barred by time, the plaintiff having 
lost possession of the suit schedule property 


for more than 12 years and the suit having. 


been not filed within that period. 

- & It is sufficient to notice here that the 
trial Court fixed the year 1946-47 for the 
purpose of computing the period of limita- 
tion under Art. 139 of the Limitation Act, 
1908 corresponding to Article 67 of the 
Limitation Act,>1963. : 

6. Agegrieved by the dismissal of the suit, 


the plaintiff filed an appeal before the learned 
Civil Judge, Gadag which came to be allow- 


ed to the extent that the judgment and de- 


cree of the trial Court was set aside and the 


suit was decreed in part holding that the. 


plaintiff-respondent was .the owner of the 
property; that the Ist defendant had not 
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.session from the year 1953-54 when it was 
‘im’ evidence that for the first time the dis- 


‘gistered in the records of the Village Pan- 
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self ‘and the Ist. defendant The lower .ap.. 
pellate Court did -not grant.decree.for pos- 
session. To the extent of failure, the plain- 
tiff-respondent has preferred cross-objections 
in this Court praying for a decree for. pos- . 


‘session as well. In other respects, the plain- 


tiff supports the judgment and decree of the 
lower appellate Court. 

7. The only question of law raised before 
me by Sri S. R. Bannurmath was that the 
lower appellate Court erred in coming to the 
conclusion that the Ist defendant had failed 
to prove perfection of her title by adverse 
possession which she ` had -pleaded in her 
written statement inasmuch as the last rent 
note evidenced that the tenancy expired by 
the end of 1946 and therefore, the continued 
occupation and possession of the suit sche- 
dule properties by the defendant-appellant 
should be reckoned from 1st January, 1947 
and therefore, the suit brought in 1963 would 
be clearly barred by time. 

8. It is difficult to. accept this contention 
for two reasons: Firstly,- the defendant, ad- 
mittedly, could claim continuous . tenancy 
only under Section 116 of the Transfer of 


‘Property Act, in which case, the character of 


her occupation of the suit: schedule proper- 
ties do not stand altered adverse to the title 
of the original landlord. In a plea. of ad- 
verse possession it is not sufficient to prove] ’ 
mere possession. Such possession should be 
adverse and hostile to the claims of the true 
owner. Therefore, the lower appellate Court 
was correct in fixing the period of limitation 
to commence for the period of adverse pos- 


pute arose as to whose claim should be re- 
chayat and from which point of time the 


landlord had ceased to receive rents from 
the defendant. It is unfortunate that in th 





‘trial Court though several documents have 


been admitted in evidence on the crucial 
question of as to from what point of time 
the dispute regarding the title arose, both the 


‘Courts fully relied entirely upon the oral 


evidence of the parties and others examined. 
The lower appellate Court has chosen to 


“rely upon the oral evidence’ of the plaintif- 


‘respondent in the matter of the dispute 


proved her title’ -by adverse possession “arid - 


therefore, the plaintiff was entitled to` re- 
cover rents as he had established. the rela- 
tionship of landlord and tenant between him- 


‘clearly established, in his 


arising regarding the entry of the owner’3- 


name in the records of the Village Panchayat 


‘and also his assertion that he stopped re- - 


ceiving rent from that date. In other words, 
the lower appellate Court had inferred there- 
from that the respondent-plaintiff was re- 
ceiving rents up to that Tae of time which . 
view, tbat up to 
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1954 the appellant-defendant was his. tenant. 


-This being a finding of fact, I have to ac- 


cept that finding and not reappreciate the 
‘evidence on record. If that is the position, 
then the plea : of adverse possession set up 
-by the defendant-appellant must necessarily 


9. The sadad reason “why the appellant- 
defendant should not succeed is that after 
setting up title in herself and having failed 
|to prove the same, she was not entitled to 
\plead adverse possession at all as long as she 
also took the stand that she was a tenant by 
sufferance under Section 116 of the Transfer 
tof Property Act. Almost on identical set of 
facts, in the case of Mithoor Shankar Bhatta 
v. Baira Maila, (1968} 1 Mys LJ 374, refer- 
ring to the contentions advanced for the res- 
pondents therein, Tukol, J., as he then was, 
had this to say : 

“On prinapii, I am unable to accept this 
contention, because, in order. to assess the 
nature of possession of: holding over after the 
‘expiry of the period of the rent note, it is 
immaterial as to when exactly the notice de- 
_manding rent is issued; what is material for 
the purpose of the decision is the conduct 
of the parties ‘immediately after the expiry 
of the term of the rent note and the con- 
duct of the person in possession thereafter up 
to the date of ‘receipt of notice or up to the 
date of suit.” °° 


_. 10. It is in jevidence as’ noticed in. the 
judgments of the. Courts below that the de- 
fendant had failed to perfect her title in ac- 
‘cordance with the pleadings at an earlier 
point of time ‘before receipt of notice of 
termination in 1963. Tt is also not in dispute 
as evidenced by the oral testimony of wit- 
: nesses that the real dispute as to the owner- 
ship `of the property ‘arose in proceedings 
. before the Panchayat. In this view of the 
‘matter, the contention urged by the defen- 
dant must necessarily fail. 


11. Sri. Tarakaram, learned Counsel ap- 
pearing for the, respondent-plaintiff, strongly 
urged that the lower appellate Court erred 
. in ‘coming to the conclusion that on account 
ef the fact that -there was. defect in. the 
notice terminating the tenancy, the ‘plaintiff 
would not be entitled: to possession of the 
suit schedule property.: His contention is 
that when the tenant disputes the title of the 
landlord, irrespective of the technicalities of 
Section 106 of the Transfer’ of’ Property: Act, 
the landlord should be entitled to -the! pos- 
session of the premises: ‘There was forfei- 
ture of the lease of whatever kind‘in terms 
of Section 111 of the:'Transfer of Property 
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Act and therefore, the- lower appellate Court 
ought to have decreed the suit for possession: 
as well. There is some force in this argu-| 
ment as a person.cannot be given the benefit’ 
of right to continue as tenant and also con- 
test the title of the landlord at the same 
time. In the said view of the matter, the! 
order of lower appellate Court while it stands! 
in all other respects is modified to the extent 
of the portion relating to denial of possession! 
to the plaintiff. 

12. Therefore, there shall be a decree for 
recovery of possession in so far as the cross- 
objector is concerned. Having regard to the 


~prolonged litigation ‘and the age of the Ist 


defendant and also having regard to the fact 
that the original plaintiff is dead and is now 
Tepresentated by legal representative who is 
not a direct descendant but the brother of 
the deceased-plaintiff, the period of nine- 
months for the appellant to vacate the pre- 
mises would be reasonable and just. The 
parties will bear their own costs. 


Cross objection is allowed. The Second 
Appeal is dismissed. ; . 
Order accordingly. 
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Shankaralingappa, Appellant v. 
Gowda and others, Respondents. 

Second Appeal No. 870 of 1972, DJ- 22- 10- 
1980. 

(A) Civil P. C. (5 of 1908), S. 11 — De- 
cree for permanent injunction against trans- 
feror. — Whether operates as res judicata 
against his transferee in suit filed by trans- 
feree for permanent injunction when trans 
feree wag not party to previous suit. 

The plaintiff alleged that he was in pos- 


Nanje 


session of the plaint schedule properties 


having purchased them on 2-7-1945 from one 
Smt. Lingamma, and that the defendant with- 
out any manner of tight. title. and interest 
thereto was trying to interfere with his pos- 
session and the same should, therefore, be 
prevented by a permanent injunction. The. 


‘defendant contended that the property be- 


longed to one Kalaiah who was in posses- 
sion and after Kalaiah’s death his widow 
who succeeded to'the property gifted it’ to 
him and he was in possession, that Kalaiah 
in Suit No. 597 of 1942-43 had obtained a 
decree for permanent injunction ‘against 
Lingamma. The question: for consideration 
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Was wieda decree obtained - by Kalaiah 
operated as Tes judicata against the plaintifĖ: . 


Held, a decrée for a permanent , injunction 


is granted if the Court finds that’ the plaiu- - 


tiff is in possession as on the date of his, suit 
and not otherwise. What is decided in such 
a suit is only the fact of. possession and 
nothing else, ; (Para 18) 


“Jurisprudentially ‘and -- legally’: ‘ownership’ 
and ‘possession’ are not ‘one and the. same; 
Ownership consists of a combination of legal 
rights, some or all of which may be present: 
in any particular- instance; and such rights’ 
imply ths ‘existence of legal rules and a 
System of law. With possession this is not 
so. A possessor is not so much one who 
has certain rights as one who actually has. 
possession. Whether a person has owner- 
ship depends on rules of law; whether he — 
has ‘possession is a question that: could be © 
answered as a matter of fact and without re- 
ference to law at.all. On these principles,. it 
is difficult to hold that possession of a per- 
son safeguarded by a decree for permanent. 
injunction in favour of one, would enure to 
the benefit of another person and bind any. 
other person other than the. original judg-. 
ment-debtor. or ‘his. legal’. representatives. 
When that is so, it is not possible to legally 
bind the transferee only on, the basis of: the 
decree obtained against, his. transferor with- 
out reference to: the factual position, 

‘ EE (Para. 19). 


The plaintiff was not ‘a party to: the earlier’ 
suit and is not also the legal representativs 
of Lingamma is: not in: dispute. - But;: what 
is seriously ‘pressed is that the plaintiff: should : 
be held: to'be a privy or a person claiming 
under. the same title of Lingamma and he is, 
therefore, bound: by fhe decree against 
Lingamma: . A judgment in a suit: for in- 
junction is not a judgment in rem and-binds 
only the parties to the suit.- Broadly: ‘privies’ 
are of three kinds viz., G) ‘privies’ in blood; 
(ii) ‘privies’ in estate and (iii) ‘privies’ in law:~ 
The plaintiff is not- a ‘privy’ in -blood and g. 
‘privy’ in law. But, the question is whether 
he is a ‘privy’ in estate. (Paras 23, 24) 

The suit filed by Kalaiah..as also the suit 
filed by the plaintiff are not for declaration 
of title ‘or their ownership. Both the” suits 
are simple’ suits -ifor ‘permanent injunctions.’ 
A‘decree for permanent injunction does not: 
prohibit the ‘defendant from instituting'.a suit’ 
for declaration of his title and for recovery 
of possession from ‘the. very decree-holder. 
that has obtained a decree for permanent in- 
junction." On ‘the ‘legal ‘principles--that. dis- 
tinguish ownership and possession, it is difi- 
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cult to -hold:'that a transferee is a ‘privy’ in 
‘estate and the decrée made against his trans- 
feror - operates -as fes judicata against -him. 
A ‘decree for permanent injunction obtained: 
by one person against another person, cap» 
not obviously’ bind all other ons and 
ignore ‘the. factual changes that take place 
with regard to posséssion: If that is not the: 
position, Shen’ it ignores all legal and factual 


changes” that take place and stamps that de- 


cree as if it is-a covenant ranning with that 
land. With all the anxiety of law to safe- 
guard possession, acceptance of such a 
proposition, would even defeat the very safe- 
guards provided by law and would create 
innumerable problems in safeguarding posses- 
sion. In this view also, the Court should be: 
loath to accept the extreme proposition that ' 
the plaintiff, the transferee is a ‘privy in 
estate and the decree obtained by Kalaiah 
against. Lingamma® ‘operates as ‘res judicata 
against him. From this it follows, that the 
decree in Suit No. 597 of 1942-43 ‘cannot 
Operate ag res judicata against the plaintiff. 
ILR (1974) Kant 1506, Rel on. (Para 25) 

(B) Evidence Act (1 of 1872), S. 114 — 
Entries in record of rights — Raise oa Te- 
buttable. presumption. | - 

! An entry. in the record. of. sats or. “other 
revenue records is not conclusive and‘ only 
raises-a rebuttable presumption. .An entry. 
in the record of rights or other revenue re- 
cords has necessarily to be considered in 
conjunction, with all other evidence that is. 
placed ina case and: cannot be.the sole basis 
to. decide one: way or the other against one 
or the other party... - (Para 31) 

(O Civil P,:-C. (5 of 1908), O. 41, Rr. 23° 
and 25 — Remand under R. 23 and -order 
under R. 25 — Distinction. 

A remand under O. 41, R. 23 finally dis- 
poses of an appeal and directs the subordi- 
nate Court to decide the case in terms of a 
remand order. But an order made under 
O. 41, R: 25 does. not dispose of the appeal 
and the same continues to be‘ on the file of 
the appellate Court. Rule 25 only enables’ 
an appellate. Court to frame additional issues 
and call, for- findings from a subordinate 
Court. . (Para 36) 

D) Precedents — Rulings ones at the bar 
—. Duty of Court. ovat 

A ruling: of a- ‘superior Court: canal be ` 
followed or distinguished on facts only and 
disposed: ‘of ` by stating that it is either ap- 
plicable -to the case or not: applicable to the 
case. After all no case is an authority on 
facts and what binds a subordinate Court is- 
only the~principle enunciated: by a superior 





80 - Kant.- 
Court or- the. ratio-of that ruling and that 
principle alone should guide a Court in de- 
termining the questions that arise for ,deter- 
mination. It would not be proper to ‘distin- 


_ guish a case by expressing in one sentence 


that~that. ruling has no application to the 


case of the parties. The question that arises: 


for determination milst~ be. „precisely formu- 
lated and, if more than one ruling, on the 
same point, is cite. in support of thàt-queẹs-. 


tion, it would be more profitable for the © 


Court to refer to them under the same ques- 


` tion and deal with them instead of referring 


to each and every case and then stating that 
the principle or the ratio in that case has no 


application to the case. - (Para 38) 
Cases Referred: Chronological Paras 
ILR (1974) Kant 1506 26, 27, 29 
AIR 1959 SC 57 ` 31 
(1890) 17 Ind App 122 (PC) 31 
(1832) 9 Bing 431: 131 ER 678, Woodhouse 

y. Jenkins 24 
(1776) 20 State Tr 355, Duchess of Kingston’s 

Case 22, 25 

N. V. Seshadri, for Appellant; ~ Yoga- 


narasimhan, for Respondents. 

JUDGMENT :— This appeal is by the de- 
fendant and is.directed against the judgment 
and decree dated. 15-2-1972 of the Principal 
Civil Judge, Tumkur, in R. A. No. 39 of 1967 
affirming the judgment and decree dated 
31-10-1966 of the Additional Munsiff, Tiptur, 


in O. S. No. 595-of 1964.. 


2. On ‘29-9/1964, the original respondent/ 
plaintiff who is now dead‘and is represented 
by his legal representatives, instituted O. S. 
No. 595 of 1964 for a permanent injunction 
to restrain the defendant from interfering 
with his alleged peaceful possession of 6 
items of agricultural lands detailed in the 
schedule to the plaint. 

3. The plaintiff alleged’ that he was in 
possession of the plaint schedule properties 
having purchased them on 2-7-1945 from one 
Smt. Lingamma,-and that the defendant with- 
out any manner of: right, title and interest 
thereto was trying to interfere with his pos- 
session and the same should; therefore, be 
prevented by a permanent’ injunction. - 

‘4, ‘In resisting the suit, the defendant 
dénied the allegations made in the plaint. 
He pleaded that Lingamma from whom the 
plaintiff obtained: title and possession had no 
right, title and interest im the plaint schedule 
properties: He also alleged that'the pro- 
pertiës originally belonged to one Kalaiah 


and that ‘his wife’ Smt, Chikkamma,. who . 
sutceéded to the ‘same, had ‘gifted them to- 


him. He asserted that Kalaiah was-in pos- 


l 
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session of the properties. -and not the. plain- 
tiff. 


_5. On the TAR the “trial Court 


framed appropriate. issues and . the parties. 


Placed: oral and documentary evidence in 
support of their respective cases.: By his 
judgment and decree dated 31-10-1966 the 
learned Munsiff found that the plaintiff was 
in possession of the properties and not the 
defendant and the latter was trying to inter- 


-fere with the possession of the former with- 
ont any manner of right and ‘accordingly de-- 


creed the plaintiffs suit which was unsuctess- 
fully challenged by the defendant before the 
learned Civil Judge in R. A. No.39 of 1967. 

6.. On 29-6-1972, the defendant filed this 
appeal, inter alia urging that the decree ob- 
tained by his predecessor in interest against 


the plaintiff's predecessor in interest in O. S: 


No. 597 of 1942-43 operates as res judicata. 
At the hearing of the appeal before Venkata- 
ramaiah, J. (as he then was), the defendant 
prominently urged the aforesaid: ground in 
respect of items. Nos.'1 to 4 of the plaint 
schedule properties, though such a plea had 
not been specifically raised in his written 


‘statement or in his first appeal before the 


learned Civil Judge. On 1-9-1977, His Lord- 
ship framed an additional issue as here- 
under : 

Whether the plaintiff is barred b the rule 
of res judicata from contending that 
Lingamma and her father-in-law had interest 
in the suit Items I to 4 in view of the decree 
passed in O. S. No. 597 of 1942-43 on the 
file of the Munsiff, Tiptur ? ; 


and directed the learned Munsiff to permit: g 


both parties to file their additional pleadings 
on that issue, record all such evidence that 
they propose to place on that issue, record 
his finding on that issue and submit the same 
to this Court. Before Venkataramiah, J., as 
also before me, the defendant has. not chal- 
lenged the decrees of the Courts below in 
respect of Items Nos, 5 and 6 of the plaint 
schedule properties and, therefore, this ap- 
peal is confined to the decrees of the Courts 
below’ only in respect of Items Nos. 1 ‘to 4 
of the plaint schedule properties. 

7. 
Tamiah, J., the parties filed their amended 
pleadings and examined some more witnesses. 
On a consideration of the pleadings as 
amended , and the evidence placed- before 
him, the learned Munsiff has recorded his 
finding on- 6-3-1980 and submitted the same 
to this Court. 
the learned Munsiff is in favour of the plain-, 
tiff; the defendant has: filed -his objections ° to 
the same- challenging- the said finding: 


ARR 


In pursuance of the order of Venkata- . 


As the finding recorded by“ 


t 





8 At this stage itself, it is useful to 
notice the amended pleadings, the additional 
evidence placed by the parties and the’ find- 
ing of the learned Munsiff thereto. 


9. In the amended plaint filed on 9-12- 
1977, the plaintiff has alleged that after the 
purchase of the properties from Smt. Li- 
rigamma, he was in possession of the proper- 
ties openly, notoriously and adversely to the 
interests of the defendant and has perfected 
his title to those properties by adverse pos- 
session and prescription. Secondly, he has 
alleged that the defendant has acquiesced 
and waived all his rights to the properties. 
Both these pleas urged by the plaintiff do 
not touch on the additional issue framed, on 
which alone a finding was called for by this 
Court, they require to be ignored. 


10. In his amended written statement 
filed on 20-12-1977, the defendant urged that 
the decree made in O. S. No. 597 of 1942-43 
in respect of the plaint schedule properties 
operated as res judicata and the plaintifi’s 
suit was not maintainable. 


li. Even though the evidence to be 
placed and recorded should have been limit- 
ed to the additional issue, the plaintiff ex- 
amined one more witness, as if his suit was 
for declaration of title and for permanent 
injunction and the defendant examined as 
many as three more witnesses. On the evi- 
dence om record, the learned Munsiff, con- 
cluded (i) that the plaint schedule properties 
were not identical to the properties. that were 
the subject-matter in O. S. No. 597 of 
1942-43; (ii) that the decree in O. S. No. 597 
of 1942-43 to which the plaintiff was not a 
party did not operate as res judicata and 
(iii) that Lingamma had valid and good title 
to the properties and, therefore, the plain- 
tiff had acquired valid title to the properties. 

12. Sri. M. V. Seshadri, learned Counsel 
for the appellant has contended that the de- 
cree made in O. S, No. 597 of 1942-43 ope- 


Tates as res judicata and the present suit filed - 


by the plaintiff was not maintainable. 

13. Sri. Yoganarasimba, learned counsel 
for the respondent urged that the decree in 
O. S. No. 597 of 1942-43 which was an ex 
parte decree, to which the plaintiff was not 
a party, does not operate as res judicata. 


14 One Kalaiah from whom the defen- 
dant claims to have derived title and posses- 
sion to the properties had instituted O. S. 
No, 597 of 1942-43 on 1-4-1943 in the Court 
of the Munsiff, Tiptur for a permanent in- 
junction against Kikiraiah and his wife Smt 
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Lingamma, who were defendants Nos. 1 and 
2 respectively in the said suit and two others 
to restrain them from interfering with his 
alleged peaceful possession of the plaint 
schedule properties which was resisted by the 
defendants. But, on 24-6-1944, on which 
day the said suit was set down for trial, the 
defendants were absent and the prayer of 
their learned counsel for an adjournment was 
refused and an ex parte decree was made on 
that day by the learned Munsiff. The legal 
effect of that decree was that the Court pro- 
ceeded that the plaintiff was in possession of 
the properties as on the date of his suit and 
a permanent injunction restraining the defen- 
dant from interfering with the possession of 
the plaintiff was granted on that day. There 
is no dispute that the said decree (Ext. D-12) 
has become final. 


15. The defendant claims that the pro- 
perties that were the subject-matter of O. S. 
No. 597 of 1942-43 are the very properties 
for which the plaintiff has filed the present 
suit. But, on a consideration of the evi- 
dence, the learned Munsiff has concluded 
that they are not identical. But, the factual 
position appears to be that they are not ex- 
actly identical and that Items Nos. 1 to 4 of 
the present suit are portions of lands to 
which Kalaiah had laid his claim in O. S. 
No. 597 of 1942-43, though on the identity 
or the exact location, there is no agreement 
between the parties. 


` 16. Kalaiah’s suit was only for a per- 
manent injunction. He neither claimed title 
to the properties, nor that could be adjudi- 
cated by the Court. The plaintiff, in the 
present suit, was not a party to that suit and 
he is not the legal representative of any of 
the defendants that had suffered the decree 
in O. S. No, 597 of 1942-43. As a trans- 
feree from one of the defendants in O. S. 
No. 597 of 1942-43, the plaintiff in the pre- 
sent suit claims to be in possession of the 
properties as on the date of his suit in his 
own Tight. On these facts now found, the 
question for consideration is whether a de- 
cree for permanent injunction against the 
transferor would operate as res judicata 
against his transferee who is not a party to 
the previous suit. On this question, the 
learned Munsiff has no doubt held referring 
to all the rulings cited before him, as either 
applicable or not applicable to the case, that 
the decree in O. S. No. 597 of 1942-43 (Ex- 
hibit D-12) does not operate as res judicata 
as against the plaintiff. But, there is little 
or no reasoning in the aforesaid conclusion 


| 
82 Kant. 


reached by the learned Munsiff and I, there- 
fore, propose to, ignore the same and ex- 
amine the question without the benefit of his 
views, 


17. Sri Seshadri, who addressed very 
elaborate and painstaking arguments, stated 
that he has not been able to lay his hands 
on a direct ruling of any Court on the pre- 
cise question with which Sri. Yoganarasimha 
also agreed. Both counsel relied on a large 
number of rulings to drive home their re- 
spective viewpoints. But, as the question is 
not covered by any direct ruling of the 
Supreme Court or this Court or any. other 
Court according to the counsel and as far 
as I am able to find, I first propose to ex- 
amine the question from the legal principles 
that have a bearing on the question. 


18. A decree for a permanent injunction 
is granted if the.Court finds that the plaintiff 
is in possession as on the date of his suit 
and not otherwise. What is decided in such 
a suit is only the fact of possession and 

othing else. At this stage, without concern- 
ing ourselves with whether there is any dis- 
tinction and difference between ex parte de- 
cree and a decree after contest, we can ex- 

_ amine the question on the premise that there 
was a decree for permanent injunction’ made 
in favour of the predecessor in title of the 
defendant against the predecessor in title of 
the plaintiff. 


19. A detailed discussion as to -what is 

‘ownership’ and ‘possession’ is not. necessary 
for the case, But, jurisprudentially and 
legally ‘ownership’ and ‘possession’ are not 
one and the same. At least one of the 
characteristics of ‘ownership’ is that its 
duration is indeterminate (vide Salmond on 
Jurisprudence — 12th Edn. at p. 247) which 
is not true of possession. Ownership and 
Possession may be found in the same person 
or in different persons also. Possession, in 
fact, is a relationship between a person and 
a thing (vide page 270. of the same book). 
Salmond succinctly brings out the distinc- . 
tion between ‘ownership’ and ‘possession’ in 
these words: . 


“Ownership, as we saw, consists of a com- 
bination of legal rights, some or all of which 
may be present in any particular instance; and 
such rights imply the existence of legal rules 
and a system of law. With possession this 
is not so. A possessor is not so much one 
who has certain rights as one who actually 
has possession. Whether a person has 
ownership depends on rules of law; whether 
be has possession is a question that could be 
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answered as a matter of fact and -without 
reference to law at al”. 

On these principles, it is difficult to hold 
that possession of a person safeguarded by 
a decree for permanent injunction in favour 
of one, would enure to the benefit of another 
person and bind any person other than 
the original judgment-debtor or his legal re- 
presentatives. When that is so, is it possible 


“to legally bind the transferee only on the 


basis of the decree obtained against his 
transferor’ without reference to the factual 
position for reasons with which we are not 
concerned? In my opinion, the answer 
must be clearly in the negative. 

20. Let’ me now examine whether a de- 
cree for permanent injunction obtained by 
Kalaiah in O. S. No. 597 of 1942-43 (Exhi- ` 
bit D-12) against Lingamma from whom the 
plaintiff claims to have derived title, operates 
as res judicata against the plaintiff. _ 

21. Section 11 of the Civil P. C. is the 
legislative exposition of the common law 
maxim nemo debet big vexari pro una et 
eadem causa. The scope, ambit and the 
limitations to which the rule of res judicata 
and Section 11 of the Code are subject, have 
been explained by fhe English Courts, the 
Privy Council, our Supreme Court, this 
Court and various other High Courts in a 
large umber of decisions and a reference to 
all of them is neither necessary nor desirable. 

22. In the celebrated Duchess of King- 
ston’s case,* that also being one of the lead- 
ing cases, Sir Williams de Grey, afterwards 
Lord Walsingham (vide A selection of Lead- 
ing Cases by Smith, Vol. I, 13th Edition at 
page 644) stated the principle of res judicata 
in these words that have become classical: 

“What has been said at the bar is cer- 
tainly true, as a general principle, that a 
transaction between two parties, in judicial 
proceedings, ought not to be binding upon 
a ‘third; for it would be unjust to bind any 
person who could not be admitted to make 
a defence, or to examine witnesses, or to ap- 
peal from a judgment he might think errone- 
ous; and therefore the: depositions of wit- 
nesses in another cause in proof of a fact, 
the verdict of a jury finding the fact, and 
the judgment of the court upon facts found, 
although evidence against the parties, and all 
claiming under them, are not in general, to 
be used to the prejudice of strangers. There 
are some exceptions to this general rule, 
founded upon particular reasons, but, not 
being applicable to the present subject, it is 
unnecessary to state them. 


* (1776) 20 State Tr 355. 
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From the variety of cases relative of judg- 
ments being given in evidence in civil suits, 
these -two deductions seem to follow ` as 
generally true; first, that the judgment. of a 
court of concurrent -jurisdiction, directly 
upon the point, is.as a plea, a bar, or as 
evidence, conclusive, between the same par- 
ties, upon the same matter, directly in ques- 
tion in another court; secondly, that the 
judgment of a court of exclusive jurisdiction, 
directly upon the point, is, in like manner, 
conclusive upon the same matter, between 
the same parties, coming incidentally in ques- 
tion in another Court, for a different pur- 
pose. But, neither the judgment of a con- 
current or exclusive jurisdiction is evidence 
of any matter which came collaterally in 
question, though within their jurisdiction, 
nor of any matter incidentally cognizable, 
nor of any matter to be inferred oy argu- 
ment from the judgment”. 


The numerous cases decided thereafter have 
not departed from the above principles. 


23. That the plaintiff was not a party to 
the earlier suit and is not also the legal re- 
presentative of Lingamma is not in dispute. 
But what is seriously pressed is that the 
plaintiff should be held to be a privy or a 
person claiming under the same title as of 
Lingamma and he is, therefore, bound by 
the decree against Lingamma. On the dis- 
tinction between ‘ownership’ and ‘possession’ 
noticed earlier, it would be difficult to hold 
that the plaintiff is litigating under the same 
title and that the decree obtained by Kalaiah 
in O. S. 597 of 1942-43 operates as res judi- 
cata against him. 


24. The word ‘privy’ has different mean- 
ings in different contexts. 
Lexicon defines the terms ‘Privy’ and ‘Privies’ 
thus : : 

“Privy. — having a participation in some 
Act, so as to be bound thereby, see the word 
in this sense in the statutory implied covenant 
in Part VI of the Second Schedule of the 
Law of Property Act, 1925, and Woodhouse 
v. Jenkins, (1832) 9 Bing 431. Also a parti- 
cipation in interest or knowledge.” 


Privies — those who are partakers or have 
an interest in any action or thing or -any 
relation to another. They have been said to 
be of six kinds :— 

(1) Privies in blood, such as the heir to 
his ancestor, or between coparceners. 

(2) Privies in representation, as executors 
or administrators to their errand testator 
or intestate, 
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(3) Privies in esfate, as grantor and gran- 
tee, lessor ‘and lessee, assignor and assignee, 
etc, 

(4) Privities, in respect of contract, are 
personal privities, and extend only to the 
persons of the lessor and lessee, or the par- 
ties to the contract or assignees upon a fresh 
contract or novation with the assignee. 

(5) Privies, in respect of estate and con- 
tract together, as where the lessee assigns his 
interest, but the contract between lessor and 
lessee continues, the lessor not having ac- 
cepted the assignee in substitution. 

(6) Privies in law, as the lord by escheat, a 

tenant by the courtesy, or in dower, the in- 
cumbent of a benefice, a husband suing or 
defending in right of his wife, etc. See Jac. 
Law Dict.; Co, Litt. 271 a. 
A judgment in a suit for injunction is not a 
judgment in rem and binds only the parties 
to the suit. Broadly ‘privies’ are of three 
kinds viz., (i) ‘privies’ in blood; (ii) ‘privies’ 
in estate and (iii) ‘privies’ in law. The plain- 
tiff is not a ‘privy’ in blood and a ‘privy’ in 
law. But, the question is whether he is a 
‘privy’ in estate. 


- 25. The suit filed by Kalaiah as also the 
suit filed by the plaintiff are not for declara- 


. tion of title or their ownership. Both the 


suits are simple suits for permanent injunc- 
tions. A decree for permanent injunction 
does not prohibit the defendant from institut- 
ing a suit for declaration of his title and for 
recovery of possession from the very decree- 
holder that has obtained a decree for per- 


. Manent injunction. On the very first prin- 


ciple stated by Sir William de Grey in 
Duchess of Kingston’s case, as also on the, 
legal principles that distinguish ownership 
and possession, it is difficult to hold that a 
transferee is a ‘privy’ in estate and the de- 
cree made against his transferor operates as 
res judicata against him. A decree for per- 
manent injunction obtained by one person|. 
against another person, cannot obviously 
bind all-other persons and ignore the factual 
changes that take place with regard to -pos- 
session. Jf that is not the position, then it 
ignores all legal and factual changes that 
take place and stamps that decree as if it is 
a covenant running with that land. With 
all the anxiety of law to safeguard posses- 
sion, acceptance of such a proposition, 
would even defeat the very safeguards pro- 
vided by law and would create innumerable 
problems in safeguarding possession. In 
this view also, the Court should be loth to 
accept the extreme- proposition that the plain- 
tiff, the transferee is a ‘privy’ in estate and 
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the decree obtained by Kalaiah against Li- 
hgamma operates as res judicata against bim. 
From this it follows, that the decree in 
O. S. No. 597 of 1942-43 (Exhibit D-12) can- 
not operate as res judicata against the plain- 
26. An injunction does not rún with the 
land. An injunction only acts in personam 
or against a person. Both these principles 
are firmly established legal principles (vide 
Somnath Honnappa Bennalkar v. Bhimrao 
Subrao Patil, ILR (1974) Kant 1506.) 


27. Sri Seshadri urged that the ratio in 
the ruling of Somnath Honappa Bennalkar’s 
case or the: principles accepted therein to a 
case of assignment of a decree for perma- 
nent injunction had no application to a 
case of legal obligation sought to be fasten- 
ed against a transferee from a judgment- 
debtor. 

28. The word ‘obligation’ has different 
meanings in different contexts. A detailed 
discussion as to what is obligation and the 
law of obligations is not necessary. for this 
case. Salmond defines an obligation as here- 
under : 

“An obligation is the vinculum juris, or 
bond of legal necessity, which binds together 
two or-more determinate individuals .... 
An obligation, therefore, may be defined as 
a proprietary right in personam or a duty 
which corresponds to such a right.” 

Roscoe Pound in his ‘Jurisprudence’ defines 
- the said term as hereunder: 


“Conception and Definition. In the In- 
stitutes obligation is defined thus: “An 
obligation is a bond of right and law by 


which we are bound by a necessity of per- 
forming some act according to the laws of 
our State”. A modern civilian defines it 
thus: “Obligation is a juridical relation be- 
. tween two persons in virtue whereof one of 
them called ‘creditor’ has the right to exact 
a certain performance from the other, who 
is called ‘debtor’. The obligation has there- 
fore the effect of binding the one to the 
otber. It forms what we call a bond of 
law (translation of the Latin term vinculum 
juris).. This relation is called a credit (cre- 
ance) when considered from its active side 
in the person of the creditor. It is called 
a ‘debt? when one considers it from the 
passive side in the person of the debtor.” 
29. In my opinion, whatever meaning 
we may attach to the term ‘obligation’, the 
ratio in Somnath WHonnappa Bennalkar’s 
case (ILR (1974) Kant 1506) or the prin- 
ciples on which that ruling was rendered 
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cannot be distinguished as urged by Sri 
Seshadri. For this reason and others, ear- 
lier stated, I hold that the decree obtained 
by Kalaiah in O. S. No, 597 of 1942-43 : 
against Lingamma does not operate as res 
judicata against the plaintiff. I, therefore, 
answer the additional issue in‘ the negative. 

30. Sri Seshadri next contended that the 
decision of the Courts below that had ignor- 
ed the entries in the record ‘of rights and 
other revenue records was contrary to law. 
Elaborating his contention Sri Seshadri 
maintained that in the revenue records, the 
names of the plaintiff and defendant were 
found against the disputed lands and on 
those entries the Courts below could not 
have reached the conclusion that the plain- 
tiff was in exclusive possession of the dis- 
puted lands. 

31. An entry in the record of rights or 
other revenue records is not conclusive and 
only raises a rebuttable presumption. An 
entry in the record of rights or other reve- 
Due records has necessarily to be considered 
in conjunction with all other evidence that 
is placed in a case and cannot be the sole 
basis to decide one way or the other agains 
one or the other party. On a consideration 
of the evidence placed by the parties in- 
cluding the revenue records, the Courts be- 
low have concurrently found that the plain- 
tiff was in possession as on the date of suit 
and the defendant was trying to interfere 
with his possession and he was, therefore, 
entitled for a decree for injunction. At the 
highest the decisions of the Courts below, 
appellate Court, 
may be an erroneous finding of fact which 
may even be perverse. But, still as pointed 
Durga 
Choudharain v. Jawahir Singh Choudhari 
((1890) 17 Ind App 122 (PC}) and the 
Supreme Courtin Deity Pattabhirama Swamy 
v. S. Hanymayya (AIR 1959 SC 57), this 
Court cannot correct that error under Sec- 
tion 100 of the Code, as it stood prior to 
1-2-1977 that governs this case or thereafter 
also. For these reasons, I see no merit in 
the contention of Sri Seshadri and I reject 
the same. 


32. Sri Seshadri lastly contended that 
the learned Munsiff in recording his find- 
ing on the additional issue framed by this 
Court, should not have examined the title 


to the properties and held that Lingamma 
had valid title to the properties and, there- 
fore, the plaintiff had acquired a valid title 
to the properties. 

33. Sri Yoga Narasimha did not rightly 
support the finding of the learned Munsiff 
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on the: title of Lingamma or the title deriv- 
ed by the plaintiff. 


34. Earlier, J have set out the additional 
issue framed by this Court on which issue 
only the learned Munsiffi was called upon 
to record his finding. The additional issue 
framed did not permit the plaintiff to con- 
vert his suit into a suit for declaration of 
title. and for a permanent injunction. In the 
original plaint, the plaintiff had not sought 
for declaration of title and, therefore, the 
same was not in issue at any stage of the 
proceedings. In this view, the criticism of 
Sri Seshadri that the finding of the learned 
Munsiff is beyond the scope of enquiry di- 
rected by this Court and cannot be sustain- 
ed is well founded. Ag it is only a finding 
which can be accepted or rejected by this 
Court, I reject the same without expressing 
any opinion thereto. As and when that 
issue arises for determination, the same will 
have to be decided on its own merits, with- 
out reference to the finding recorded by the 
learned Munsiff. 

35. Before parting with this case, I deem 
it proper to notice a few interesting features 
on the findings recorded by the learned 
Munsiff. 


36. The order made by Venkataramiah, J. 


on 1-9-1977 was made in exercise of the 
powers conferred by ©. 41, R. 25 -of the 
Code. By no stretch of imagination the 


said order was an order of remand made by 
this Court under O. 41, R. 23 of the Code. 
A remand under O. 41, R. 23 finally dis- 
poses of an appeal and directs the subordi- 
nate Court to decide the case in terms of a 
remand order. But an order made under 
O. 41, R. 25 does not dispose of the appeal 
and the same continues to be on the file of 
the appellate Court. Rule 25 only enables 
an appellate Court to frame additional 
issues and call for findings from a subordi- 
nate Court, and that is what was done in 
the present case. But, still the learned 
Munsiff in the very first paragraph of his 
finding observes that the case has been 
remanded by this Court after framing an 
additional issue. After having commenced 
his discussion with that premise the learned 
Munsiff fortunately slipped into correctness 
and did not finally dispose of the matter, 
recorded his findings: and submitted the 
same to this Court. A Judicial Officer can- 
not use legal terms in such a loose manner. 
But, as nothing turns on that, I propose to 
leave it there except to draw the 
of the learned Munsiff to avoid 
accuracies in future. 


such in- 
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37. Earlier, I have noticed one other 
serious infirmity committed by the learned 
Munsiff in permitting the plaintiff to amend 
his plaint, though the same did not really 
touch on the additional issue framed by this 
Court, recording evidence and even record- 
ing a finding on the question of title. It is 
hardly necessary to point out that the learn- 


ed Munsiff should have strictly confined 
himself to the additional issue framed by 
this Court and should not have permitted 


the parties to lead evidence on any other 
issue -much less digress himself to record a 
finding on the question of title that was 
wholly unnecessary to the additional issue 
framed by this Court and also the suit laid 
by the plaintiff. A court must strictly con- 
fine itself to the questions to be decided by 
it in a case and more so, -~-a subordinate 
Court is in duty bound to confine itself to 
the questions referred to it. It cannot travel 
and decide all matters as if there are no 
limitations placed ia the exercise of its 
powers as has happened in- this case. An 
endless and purposeless enquiry into all 
matters apart from clouding the issues, 
would unnecessarily increase the costs of 
the parties and severely cut into the time 
that has to be lawfully spent by an over- 
crowded Court in determining a case. I 
do hope that the learned Munsiff will not 
commit such errors and avoid them in 
future. 

38. Another infirmity I have noticed is 
that the learned Munsiff is in the habit of 
referring to every decision that is cited at 
the bar and the ratio if any that is relied 
on by the counsel and then stale that that 
ruling has no application to the case. In 
my view, this is not a satisfactory way of 
dealing with the rulings that are cited at 
the bar. A ruling of a superior Court can- 
not be followed or distinguished on -facis 
only and disposed of by stating that it isl 
either applicable to the case or not applica- 
ble to the case. After all no case is an au- 
thority on facts and what binds a subordi- 
nate Court is only the principle enunciated 
by a superior Court or the ratio of that 
ruling and that principles alone should guide 
a Court in determining the questions that 
arise for determination. It would not be 
proper to distinguish a case by expressing 
in one sentence that that ruling has no ap- 
plication to the case of the parties, as that 
is the tenor in which the learned Munsiff 
has distinguished all the cases or has applied 
them to the case. The question that arises 
for determination must be precisely formu- 
lated and if more than one ruling, on the 
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same point, is cited in support of that ques- 
tion, it would be more profitable for the 
Court to refer to them under the same ques- 





that the principle or the ratio in that case 
has no application to the case. 


39. Lastly, one other aspect that requires 
to be noticed is this. In the order made 
on 1-9-1977 Venkataramiah, J. while direct- 
ing the parties to appear before the learned 
Munsiff on 19-9-1977 directed the learned 
Munsiff to record his finding on the addi- 
tional issue and submit the record with his 
finding thereto to this Court within three 
months from that date. As directed by 
this Court, the parties appeared before the 
learned Munsiff on 19-9-1977. But, un- 
fortunately, the learned Munsiff recorded 
his finding only on 6-3-1980 and submitted 
the same on 15-3-1980 which was received 
by this Court on 19-3-1980. From this it 
is clear that the learned Munsiff has not 
kept to the time schedule prescribed by the 
order made by Venkataramiah, J. An ex- 
amination of the order sheet discloses that 
the delay in recording his finding and sub- 
mitting the same to this Court cannot be 
characterised as wholly unjustified. But, 
that by itself does not dispense with the re- 
quirement to appraise this Court well be- 
fore the expiry of time and request for ex- 
-tension of time which, without any doubt, 
would have been granted. At least asa 
matter of courtesy, if not as a legal require- 
ment, the learned Munsiff, while submitting 
his finding would have done well to request 
this Court to condone the delay in submit- 
ting his finding. I have found such omis- 
sions by the subordinate Courts in more 
than one case and I need hardly impress on 
the subordinate Courts the necessity to en- 
deavour to comply with an order made by 
a superior Court and if it finds that there 
is any difficulty for complying with any 
order made by a superior Court, it is in 
duty bound to address the superior Court 
about its difficulty and seek for extension 
of time to comply with the order made by 
a superior Court. I do hope that the learn- 
ed Munsiff and subordinate Courts will not 
give room for such lapses at least in future. 


46. In the light of my above discussion, 
I hold that there are no grounds to inter- 
fere with the judgments and decrées of the 
Courts below and I, therefore, dismiss this 
second appeal. But, in the circumstances 
of the case, I direct the parties to bear 
their own costs in all the Courts. 


ad 





R. Srinivasa y. Chairman, Selection Committee 


A.I.R. 


41. Let a copy of this judgment be sent 
to Sri Shekhargowda Patil, Munsiff, where- 
ever he is working for his future guidance. 


Appeal dismissed. 
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R. Srinivasa, Petitioner v. The Chairman, 
Selection Committee for Admission to Govt. 
Medical Colleges and Govt. Seats in Private 
Medical Colleges, Bangalore and another, 
Respondents, 


Writ Petn. No. 15648 of 1980, DJ- 21-10- 
1980. 


- Constitution of India, Art. 15 — Selection 
for admission in Medical College — Eco- 
nomic backwards — Candidate belonging 
to backward community family with income 
above Rs. 10,000/- — Adoption in family 
of same community but with income of less 
than Rs. 10,000/- — Candidate cannot seek 
selection to seats reserved for backward 
class. (Karnataka Selection Rules dated 
6-6-1980, R. 5 (3)). 


When a candidate belonging to a back- 
ward community family whose income was 
above Rs. 10,000/- was adopted by a per- 
son of the same community but with an 
income of less than Rs. 10,000/- the candi- 
date could not seek admission in Medical 
College against seats reserved for candidates 
belonging to the socially backward class on 
the basis of the income of his adoptive 
father. (Para 8) 


It could not be contended on the basis of 
R. 5 (3) that if only the adoption of a per- 
son belonging to scheduled caste or schedul- 
ed tribe or backward tribe or backward 
caste was by a person belonging to any 
caste other than to which the former be- 
longed, such adoption should not be recog- 
nised and as in the instant case the peti- 
tioner belonged to Naige community and 
the adoptive father also belonged to Naige 
community, fhe selection committee was 
bound to treat the petitioner as belonging 
to the backward class taking into account 
the income of the adoptive father. (1971) 
1 Mys LJ 226, Rel. on.; AIR 1970 SC 343 
and AIR 1976 SC 1904, Disting. (Para 5) 

The selection rules give no room for 
doubt that the intention of the State Gov- 
ernment was only to make reservation in 


favour of persons who belong to backward 
class in the family of their birth and not in 
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favour of persons who choose to get them- 
selves adopted to a family of a lower income 
shortly before applying for M, B. B. S. 
course. (Para 7) 
Cases Referred: ` Chronological Paras 
(1980) 2 Kant LJ 411 4 
AIR 1976 SC 1904 j 8 
(1972) 1 Mys LJ 226 4 
AIR 1970 SC 343 9 


S. K. V. Chalapathy, for Petitioner; 
L. Srinivasa Reddy, Govt. Pleader, for Res- 
pondent No. 1. 


ORDER :— The petitioner, who’ was an 
applicant for selection and admission to the 
First Year M. B. B. S. Course before the 
Selection Committee constituted by the 
State Government, has presented this writ 
petition praying for issue of a writ of man- 
damus directing the selection committee to 
select and admit him to the First Year 
M. B. B. S. Course during the current aca- 
demic year. 


2. The petitioner belongs to Padmasali 
(Naige} community. This is ope among the 
several communities classified as backward 
class by the State Government by an order 
made under Cl. (4) of Art, 15 of the Con- 
stitution. The petitioner passed the Pre- 
University Examination held in April 80 
securing 81.33% in the optional group con- 
sisting of Physics, Chemistry, Mathematics 
and Biology. He applied to the Ist respon- 
dent—Selection Committee—for selection and 
admission to the First Year: M. B. B. S. 
course during the current academic year. 
In the application the petitioner claimed 
that he was entitled to be selected against 
seats reserved in favour of backward com- 
munities. This claim was made on the 
basis that the petitioner had been’ adopted 
by one G. V. Rangappa who also belongs 
to Naige community and the income of the 
said Rangappa was below Rs. 10,000/-. He 
has not been selected. Therefore he has 
presented this writ petition. The petitioner 
has also stated that respondent-2 belonging 
to Naige community who has secured less 
marks than the petitioner, has been selected. 


3. It is not the case of the petitioner 
that the income of his natural father was 
less than Rs. 10,000/-. According to the 
petitioner the adoption took place in the 
year 1976, but it was evidenced by a regis- 
tered document dated 8th Aug., 1979. 


4. The question, whether persons, who 
belonged to forward class and who get them- 
selves adopted ‘to a family belonging to 
educationally and socially backward. class, 
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according to the classification made by fhe 
Government under Cl. (4): of Art 15 of 
the Constitution, could claim that the bene- 
fits made available to the socially and edu- 
cationally backward classes in view of such 
adoption, is covered by the following two 
earlier decisions of this Court: 


(i) N. M. Nataraja v. Selection Com- 
mittee, Medical and Dental Colleges, ((1972) 
1 Mys LJ 226). 


(ii) B. M. Tarakeshwari v. State of Kar- 
nataka (W. P. No. 15375 of 1980, DJ- 22-9- 
1980). * 


5. Sri S. K. V. Chalapathy, learned coun- 
sel appearing for the petitioner, however, 
tried to distinguish the above decisions, on 
the ground that the selecion rules them- 
selves made it obligatory for the selection 
committee to accept fhe income of the 
adoptive father for purposes of determining 
as to whether the concerned applicant be- 
longs to backward class. He relied on sub- 
Tule (3) .of the R. 5 of the Selection Rules 
made by the State Government by its order 
dated 6th June, 1980. It reads — 


“5. Reservation of seats in favour of the 
Scheduled Castes, Scheduled Tribes, Back- 
ward Tribes, Backward Castes, Backward 
Communities and Special ‘Groups: 


sasse eee kt s... 


(3) For determining eligibility for reser- 
vation provided in this rule, adoption by a 
person belonging to the Scheduled Castes, 
the Scheduled Tribes, the Backward Tribes, 
the Backward Castes, the Backward Com- 
munities or the Special Group of persons 
not belonging to the said caste, tribe or 
groups shall not be recognised.” 


He argued that according to fhe above sub- 
tule if only tbe adoption of a person be- 
longing to scheduled caste or scheduled! 
tribe or backward tribe or backward caste 
was by a person belonging to any caste 
other than to which the former belonged, 
such adoption should not be recognised and 
as in the present case the petitioner belong- 
ed to Naige community and the adoptive 
father also belonged to Naige community, 
the selection committee was bound to treat 
the petitioner as belonging to the backward 
class taking into account the income of the 
adoptive father. 


6 I am unable to agree. Sub-rule (3) 


“of R. 5 only provides that in cases where 


caste or 
caste OF 


adoption of a member from one 
tribe or community to another 


* Reported in (1980) 2 Kant LJ 411. 
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tribe or community shall not be recognised. 
The rule is silent on the question as to whe- 
ther a person, who all along belonged to 
the forward class, applying the very criteria 
prescribed in the order of the State Govern- 
ment made under Cl. (4) of Art. 15 of the 
Constitution, could claim to have become a 
person belonging to educationally and so- 
cially backward class by the device of 
adoption. In my view, a person, who all 
‘along did not belong to socially and edu- 
cationally backward class cannot by going 
in adoption to a family whose income is 
less than Rs. 10,000/- claim to have be- 
come backward. Therefore the petitioner 
cannot compare his case with that of the 
2nd respondent, who really belonged to 
backward class on the basis of the Govern- 
ment order, 


7. Government order dated 18th March, 
1977 declared the communities and castes 
which were identified as backward for pur- 
poses of Cl. (4) of Art. 15 of the Constitu- 


tion. The relevant portion of the Govern- 
ment order reads as follows: 

“A candidate who belongs to either of 
the Backward Communities, Backward 


Castes or Backward Tribes listed below and 
whose family income from all sources is 
Rs. 10,000/-* (Rupees ten thousand only) or 
less per annum, shall be eligible to be con- 
sidered for seats reserved for these com- 
munities, castes or tribes as the case may 
be. 


‘Family Income’ means the income of the 
candidate and his parents and if the parents 
are dead the income of his guardian.” 


From the above portion of the order, it is 
clear that for purposes of deciding as to 
whether an applicant belongs to backward 
class or not, the income of the parents of 
the applicant has to be taken into account 
and the income of his guardian could be 
taken into account only when the parents 
are dead. The above rule read with sub- 
tule (3) of R. 5 of the Selection Rules gives 
no room for .doubt that the intention of the 
State Government was only to make reser- 
vation in favour of persons who belong to 
backward class in the family of their birth 
and not in favour of persons who choose to 
get themselves adopted to a family of a 
lower income shortly before applying for 
M. B. B, S. course. g 

8. As stated earlier, the question is con- 
> cluded by the earlier two decisions. But 


* Amended subsequently from Rs. 8,000/- 
to Rs. 10,000/-. 
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the learned counsel for the petitioner, how- 
ever, relied on the decision of the Supreme 
Court in Principal, Guntur Medical College 
v. Mohan Rao (AIR 1976 SC 1904). In 
my opinion, the ratio of the said decision is 
not apposite to the facts of this case. In 
the said case, the question for consideration 
was whether a person, who originally be- 
longed to scheduled caste and who had got 
himself converted to Christianity, could 
again come back to Hindu-fold and claim 
that he belongs to scheduled caste, The 
Supreme Court observed that a person in 
such a position could get himself converted 
into Hinduism and he could claim to belong 
to scheduled caste on the, relevant date pro- 
vided the members of the caste had accept- 
ed and admitted him to the caste. It is in 
that context, the Supreme Court observed 
that the status of a person has to be deter- 
mined on the date relevant for consideration. 
The facts of this case are entirely different. 
The petitioner did not belong to a family 
which was identified by the state as belong- 
ing to the backward class. He had all the 
environmental) advantages of a _ socially 
forward family for a substantial portion of 
his educational career and if the date of 
registration of adoption deed is taken into 
account, he was in the family belonging to 
forward class till the year 1979. Therefore, 


on account of adoption, the petitioner, who 


belonged to socially and educationally for- 
ward class, cannot be held to have been 
converted into that of a socially and edu- 
cationally backward class. Therefore, even 
on the date when he applied for M.B.B.S. 
course, taking into account the advantages 
he had in the family of his birth during the 
period when he was studying in the schools 
and the college, he could not be considered 


as belonging to educationally and socially 
backward class and, therefore, he had no 
right to claim selection and admission 


against the seats reserved in favour of the 
backward communities. 


9. Learned counsel for the petitioner 
next relied on the decision of the Supreme 
Court in Sita Bai v. V. Ramachandra (AIR 
1970 SC 343). The ratio of the said deci- 
sion is that adoption of a person from one 
family to another, brings about severance 
of membership in the family of his birth and 
he becomes a member of the family of adop- 
tive father. The said ratio is also not appli- 
cable to the facts of this case. Here the ques- 
tion for consideration is not the right to in- 
heritance ofan adopted son but the question 
is as to whether the petitioner, who did not 
belong to backward class became backward 
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because of the adoption. By the device of 
adoption he no doubt ceases to be a mem- 
ber of the family of his birth and becomes 
a.member of the family of adoptive father, 
but the -fact remains that throughout his 
educational career prior to the date of his 
application before the selection committee, 
he did not belong to the educationally and 
socially backward class and by adoption 
his educational and social status did not get 
reduced and he did not become a person be- 
longing to educationally and socially back- 
ward. class. In the circumstances, I do not 
find any substance in the contention urged 
for the petitioner. 

10. For the reasons aforesaid, I make 
the following order: í 

(i) Rule discharged. 

(ii) Writ petition dismissed with 
Advocate’s fee Rs. 100/-. 
Sri Srinivasa Reddy, High Court Govern- 
ment Pleader, is permitted to file memo of 
appearance within two weeks, 

Petition dismissed. 


costs. 
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Khadir Saheb Jaffar Saheb Nagarboudi 


and others, Appellants v. Amin Saheb 
Hussain Saheb Inamdar ‘and others, Re- 
spondents. ‘ 
“Regular Second Appeal No. 12 of 1974, 


D/- 6-10-1980. 

Civil P. C. (5 of 1908), O. 1, R. 10; O. 41, 
R. 20 — Specific Relief Act (1963), Sec. 19 
— Suit for specific performance of contract 
of sale — Plaintiff in the alternative claim- 
ing refund of advance money — Original 
vendor executing sale deed of suit land in 
favour of third party -— Appeal against 
decree by plaintiff — Held, appeal cannot 


be decided without impleading necessary 
parties i.e. original vendor. AIR 1973 SC 
655 and AIR 1954 SC 75, Foll. 

(Paras 9, 14) 
Cases Referred: Chronological Paras 
AIR 1977 Orissa 139 12 
AIR 1974 Punj 7 12 
AIR 1973 SC 655 9, 13 
AIR 1971 SC 1238 - 9 
AIR 1969 Mad 108 12 
AIR 1954 SC 75: 1954 Ail LJ 73 9, 13 
AIR 1931 Cal 67 9 
AIR 1929 Nag 298 9 


(1846) 67 ER 1057: (1846) 6 Hare 1, Potter 


v. Sanders 9 
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: V. Krishna Murthy for S. D, Chatre, for 
Appellants; R. P. Hiremath, for Respon- 
dents. 


JUDGMENT :— This appeal by the oris 
ginal defendant No. 3 is directed against the 
judgment and: decree dated 15-11-1973 pass- 
ed-by the learned Additional Civil Judge, 
Bijapur, in R. A. No. 175 of 1972 on his 
file, allowing the appeal of the plaintiff on 
reversing the judgment and decree dated 
29-8-1972 passed by the learned Munsiff, 
Bijapur in Ó. S, 16 of 1967, on his file, dis- 
missing the suit of the plaintiff for specific 
performance of contract to sell the suit land 
in favour of the plaintiff. 


2. The plaintiff sued for specific per- 
formance of contract of sale under Ext. P-1 
of Sy. No. 167/2 of Mahalbagayat, Bijapur 
and for its possession or in the alternative 
for recovery of Rs. 2,000/- with future in- 
terest from the defendants. The suit land, 
according to him, belonged to defendants i 
and 2 who agreed to sell the same to him 
for Rs. 5,000/- on 31-10-1965 and received 
Rs. 1,000/- from him as advance with a 
condition that the balance should be paid 
within four months and . they executed an 
agreement as per Ext. P-1 on that date, It 
was agreed that if they failed to execute the 
sale deed, they should return the advance 
of Rs. 1,000/- plus damages of Rs.  1,000/- 
to the plaintiff and this condition was in 
addition to and not in derogation of plain- 
tiffs right to claim specific performance of 
contract. The, plaintiff. gave registered 
notice to defendants 1 and 2 on 21-2-1966 


calling upon them to receive the balance 
amount of Rs. 4,000/- and to execute the 
sale deed and the same was refused and 


was returned unserved. Later defendants 1 
and 2 executed the sale deed of the suit 
land in favour of. defendant No. 3 on 9-3- 
1966 for Rs. 6,300/- but mentioned in the 
sale deed only Rs. 5,000/- as the considera- 
tion. The suit land appears to have been 
mortgaged with possession to the father of 
defendant No. 4 who in turn appears to 
have leased out a portion of 6 acres to 
defendant No, 3 for a period of 10 years. 
The remaining portion of 2 acres 15 guntas 
was in possession of defendant No. 4 and 
a litigation appears to be pending . between 
him and defendant No. 4. 


3. The plaintiff further averred that he 


was ready and willing to perform his part 
of the contract by paying the balance 
amount of Rs. 4,000/-. at the time of the 
execution of the sale deed. Since the de- 


fendants committed breach of contract he 


} 
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sued for specific performance or in the 
alternative for refund of advance money. 


4. Defendant No. 2 died during the pen- 
dency of the suit and defendant No. 1 was 
shown as his legal representative. Defen- 
dant No. 1 remained ex parte. Defendant 
No. 3 by his written statement dated 29-1- 
1968 contended that he too was under the 
impression that father of defendant No. 4 
was a mortgagee in possession of the suit 
land and so he took 6 acres out. of the suit 
land on lease from him. But later he came 
to know that he had no rights whatsoeves 
fn the suit land. Further it is the. case of 
defendant No. 3 that on coming to know 
that defendants 1 and 2 were intending to 
sell the suit land, he purchased the same 
from them for Rs. 5,000/- on 9-3-1966. He 
was unaware that defendants 1 and 2 had 
executed an agreement of sale in favour of 
the plaintiff. Hence, he submitted that the 
plaintiff was not entitled to any relief against 
him. 


5. Defendant No. 4 by his written: state- 
ment contended that his father was nota 
mortgagee in possession of the suit land 
but was a protected tenant. After the death 
of his father, he himself was in possession 
of the same as tenant. He denied the agree- 
ment of sale in favour of the plaintiff. The 
learned Munsiff raised the following issues 
as arising from pleadings: 


(1) Does plaintiff prove that he was ready 
and willing to perform his part of the con- 
tract within the stipulated time? 

(2) Is time the essence of the contract?- 

(3) Is the contract binding on defendant 
No. 3? 


(4) Does plaintiff prove that defendant-4 
is a mortgagee in possession ? 
(5) Is defendant-4 a tenant? If so, is 


the contract in favour of plaintif legal and 
valid ? 

(6) Is plaintiff entitled for specific per- 
formance of the contract? 

(D What decree or order? 

6. The learned Munsiff appreciating the 
evidence on récord, answered issues as 
under : 

(1) No; 

(2) Yes; 

(3) No; 
` (4) Does not survive; 

(5) Does not survive; 

(6) No 
In that view he dismissed the suit of the 
plaintiff for specific performance or for re- 


| fund of advance money. Agegrieved by the 
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said judgment and decree, the plaintif went 
up in appeal before the learned Civil Judge, 
Bijapur, in R. A. No. 175/72 and the Addi- 
tional Civil Judge, Bijapur, raised the fol- 
lowing points as arising for his considera- 
tion in the appeal. 

` (1) Whether the plaintiff (appellant) was 
willing and ready to perform his part of 
the contract within the stipulated time? ` 

(2) Whether the terms of the agreement 
of sale (Ext. P-1) provide that the agree- 
ment should automatically stand cancelled 
if the plaintiff did not pay the balance 
amount to defendants 1 and 2 within the 
stipulated time? 

(3) Whether the plaintiff is entitled 
specific performance of the agreement 
sale dated 31-10-1965? 


(4) Whether the agreement of sale is 
binding on defendant 3 (respondent)? 

(5) Whether the appellant-plaintiff can en- 
force the agreement of -sale (Ext, P-1) now 
against respondent-defendant No. 3 alone? 
` (6) Whether alternatively the appellant is 
entitled to recover Rs. 2,000/- now from the 
tespondent alone? 


(7) Whether proper issues were not fram- 
ed in the trial court and if so it has result- 
ed in miscarriage of justice? 

(8) Whether the findings of the trial Court 

are proper and sustainable? 
The learned Civil Judge reassessing the evi- 
dence on record in the light of the argu- 
ments addressed before him, answered points 
numbers 1, 3, 4 and 5 in the affirmative; 
point number 2 in the negative and in that 
view he allowed the appeal, setting aside 
the judgment and decree of the trial court 
and ‘decreed the suit of the plaintiff for spe- 
cific performance of the contract of sale of 
the suit land as per Ext. P-1 and for pos 
session of the suit land in favour of the 
plaintiff against defendant No. 3 with costs 
throughout. He directed respondent No. 3 
to execute a sale deed in favour of the ap- 
pellant-plaintiff on his paying to the respon- 
dent or depositing in Court the balance 
amount of consideration of Rs. 4,000/-. 
Aggrieved by the said judgment and decree 
the third defendant has come uP in second 
eppeal before this Court. 


7. The learned Advocate Sri V. Krishna- 
murthi appearing for the appellant vehe 
mently contended that the first appellate 
Court could not proceed tohear the appeal 
on merits and allow the same in the absence 
of necessary parties namely, original defen» 
dants 1 and 2 represented by defendant 


to 
of 
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No, 1 in the suit. He invited my- attention 
to the form of decree that is to be drawn 
up in the case of a suit for specific perform- 
ance and submitted that the original party 
to the agreement of sale has to pass the 
deed of sale along with subsequent pur- 
chaser and as such the party to the agree- 
ment of sale would be necessary both in 
the suit as well as in the appeal. Hence, he 
submitted that the appeal, without more, 
should have been dismissed for want of ne- 
cessary parties by the first appellate Court. 


8. As against that the learned Advocate 
Sri Hiremath appearing for the respondent- 
plaintiff in this appeal invited my attention 
to O. 1, R. 9, C. P. C. submitting that no 
suit shall be defeated by reason of mis- 
joinder or non-joinder of parties. In that 
way he supported the judgment and decree 
of the ‘learned Civil Judge. The points, 
therefore, that arise for my consideration 
in this appeal are: 


(1) Whether the appeal before the first 


appellate Court was properly constituted or 
did it suffer for want of necessary parties? 


(2) Whether the first appellate Court could 
proceed to decree the suit in the absence of 
necessary parties, under O. 1, R. 9, C.P.C.? 


9.. The Supreme Court of India had an 
occasion to.consider the necessary parties 
in a suit for specific performance. as also 
the form of decree that has to be passed in 
such a suit in the case of Dwarka Prasad 
Singh v. Harikant Prasad Singh (AIR 1973 
‘SC 655). The Supreme Court of India in 
para 6 of the judgment has observed thus: 


“Counsel for the appellants has relied on 
two points in support of the argument that 
the appeal cannot fail because of the non- 
impleading of the legal representatives of 
Guha the deceased. The first is that he 
was not a necessary party being the vendor 
and the second is that the case would be 
covered by the provision of O. 41, R. 4 of 
the Civil P. C. There appears to be some 
divergence between the High Courts on the 
question whether in a suit for specific per- 
formance against a purchaser with notice of 
a “prior .agreement” of sale the verdor is 
a necessary party or not. In other words 
the conflict has arisen on the question whe- 
ther the decree in a suit for specific perform- 
ance when the property in dispute has been 
sold to a third party should be to only di- 
tect: the subsequent purchaser to execute a 
conveyance or whether the subsequent pur- 
chaser and the vendor should both execute 
a conveyance in favour of the plaintiff; 
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See Gaurishankar v. Ibrahim Ali, AIR 1929 
Nag 298, and Kafiladdin v. Samiraddin, 
AIR 1931 Cal 67. This Court has, how- 
ever, held in Durga Prasad. v, Deep Chand, 
1954 SCR 360:(AIR 1954 SC 75) that in 
Į suit instituted by a purchaser against the 
vendor and a subsequent purchaser for spe- 
cific performance of the. contract of sale 
the proper form of the decree is to direct 
specific performance of the contract between 
the vendor and the plaintiff and further di- 
Tect the subsequent transferee to join in the 
conveyance so as to pass on the title which 
resides in him to the plaintiff. This was the 
course followed by the Calcutta High Court 
in the above case and it appears that the 
English practice was the same. Thus ac- 
cording to this decision, the conveyance has 
to be executed by the vendor in favour of 
the plaintiff who seeks specific performance 
of the contract in his favour and the sub- 
sequent transferee has to join in the con- 
veyance only to pass the title which resides 
in him. It has been made quite clear that 
he does not join in any special covenants 
made between the plaintiff and his vendor. 
All that he does is to pass on his title to 
the plaintiff. In a recent decision of this 
Court in R. C. Chandiok v. Chuni Lal 
Sabharwal, (1971) 2 SCR 573:(AIR 1971 
SC 1238) while passing a decree for speci- 
fic performance of a contract a direction 
was made that the decree should be in the 
same form as in Durga Prasad’s case, 1954 
SCR 360:(AIR 1954 SC 75). It is thus 
difficult to sustain fhe argument that the 
vendor ig not a necessary party when, ac- 
cording to tle view accepted by this Court, 
fhe conveyance has fo be executed by him 
although the subsequent purchaser has also 


.to join so as to pass on the tifle which re- 


tides in him to the plaintiff. It must be re- 
membered that if there are any special 
covenants and condition agreed upon in the 
contract for sale between the original pur- 
chaser and the vendor those have to be in- 
corporated in the sale deed although it is 
only the vendor who will enter into them 
and the subsequent purchaser will not join 
in those special covenants, But without the 
vendor joining in the execution of the sale 
deed special covenants, if any, between him 
and the original purchaser cannot be in- 
corporated in the sale deed. The whole 
idea and the purpose underlying a decree 
for specific performance is that if a decree 


_for such a relief is granted the person who 


has agreed to purchase the property should 
be put in the same position which would 
have obtained in case the contracting parties 








i ithe suit for specific performance. 
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i.e, vendor and the purchaser had, pur- 
suant to the agreement, executed a deed of 
sale and completed it in every way. -There- 
fore it is essential that the vendor must join 
in the execution of the sale deed. If that 
be so it is not possible to comprehend how 


` ke is mot a necessary party. At any rate in 


the presence of the relief for a decree for 
tefund of the amount paid by way of part 
consideration the vendor would be a neces- 
sary party. No such relief could be grant- 
ed in his absence nor can it be granted now 
even if the appeal succeeds and the decree 
for specific performance is set aside.” 

' (Emphasis added.) 


Thus, the Supreme Court of India follow- 


‘ing its earlier decision rendered in the case 


of Durga Prasad v. Deep Chand (AIR 1954 
SC 75) has held that the original executants 
of the agreement of sale are necessary par- 
ties to the suit for specific performance and 
that the decree has to be passed against the 
original executants also. In fact, in the case 
on which the Supreme Court relied i.e., in 
the case of Durga Prasad- v. Deep Chand 
(AIR 1954 SC 75) their Lordships have 
clearly observed thus: 


“In our opinion, the 
decree is to direct specific 
the contract between the vendor 


proper form of 
performance of 
and the 


_ plaintiff and direct the subsequent transferee 


to join in the conveyance so as to pass on 
the title which resides in him to the plain- 
tiff. He does not join in any special cove- 
nants made between the plaintiff and his 
vendor; all he does is to pass on his title 
to the plaintiff. This was the course follow- 
ed by the Calcutta High Court in Kafiladdin 


v. Samiraddin, AIR 1931 Cal 67 and 
appears to be the English practice. See 
Fry on Specific Performance, 6th Edn. 


page 90, para 207; also— ‘Potter v. San- 
ders’, (1846) 67 ER 1057. We direct ac- 
cordingly.” 

Thus, it is well established by the decisions 
of the Supreme Court, ex-cathedra, that the 
original vendors- who have executed an 
agreement to sell are necessary parties to 
A proper 
and legal decree cannot be given in their 
absence. Similarly, it is obvious that the 
appeal also cannot be decided on merits 
without . making them parties to the appeal 
as appeal is only the continuation of the 
suit, > 
10. The learned Counsel for the respon- 
dent, however, advanced twofold argument 
to meet the above position. Firstly, he sub- 
mitted that O. 1, R..9, C. P. C. enjoins upon 
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the court to hear and decide the suit even in 
the case of mis-joinder or. non-joinder of 
parties. Secondly, he submitted that S. 19 
of the Specific Relief Act would enable the 
plaintiff to enforce the agreement of sale 
against the subsequent purchaser also for 
value with notice. 

‘11. Adverting to the first contention, no 
doubt, O, 1, R. 9, C. P. C. reads before am- 
endment thus :— 

“No suit shall be defeated by reason of 
the mis-joinder or non-joinder of parties, 
and the Court may in every suit deal with 
the matter in controversy so far as regards 
the rights and interests of the parties ac- 
tually before it.” 

By the 1976 Amendment a proviso is added 
which reads: 

“Provided that nothing in this rule shall 
apply to non-joinder of a necessary’ party.” 

12. The learned Counsel for the appellant 
submitted that the amendment has come in 
by way of clarification only to consolidate 
rulings rendered by the various High Courts 
in the country in that behalf and that the 
provision of law even before the amendment 
was only in respect of proper parties and 
not necessary parties. There is a distinction 
between non-joinder of necessary parties and 
non-joinder of proper parties. Necessary 
parties are those in whose absence the court 
cannot pass an effective decree at all (AIR 
1977 Orissa 139; AIR 1974 Punj 7; AIR 
1969 Mad 108). Thus, it is well settled that 
Order 1, R. 9 applies only in the case of 
proper parties and not necessary parties. In 
the absence of necessary parties, the court 
cannot proceed with the hearing of suit to 
award any relief. 

13. Adverting to Section 19 of the Speci- 
fic Relief Act, it states, inter alia, thus: 

“Except as otherwise provided by this 
Chapter, specific performance of a contract 
may be enforced against— 

(a) either party thereto: 

(b) any other person claiming under him 
by a title arising subsequently to the con- 
tract, except a transferee for value who has 
paid his money in good faith and without 
notice of the original contract; 

This does not mean or deal with necessary 
parties in a suit for specific performance or 
against whom a decree for specific perform- 
ance shall be passed whether against the 
original vendors or against the subsequent 
transferee or both. In fact, in the aforesaid 
decision of the Supreme Court in the case 
of Durga Prasad (AIR: 1954 SC 75), these 
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alternatives were considered in para, 39 of 
the judgment. This is what is stated by the 
Supreme Court: 


“Section 91 of the Trusts Act does not 
make the subsequent purchaser with notice 
a trustee properly so called but saddles him 
‘with an obligation in the nature of a Trust 
(because of Section 80) and directs that he 
must hold the property for the benefit of the 
prior “contractor”, if we may so describe the 
plaintiff, to the extent necessary to give 
effect to the contract. Section 3 Ilustra- 
tion (g) of the Specific Relief Act makes him 
a trustee for the plaintiff but only for the 
purposes of that Act. Section 40 of. the 
T. P. Act enacts that this obligation can be 
enforced against a subsequent transferee with 
notice but not against .one who holds for con- 
sideration and without notice. Section 27 of 
the Specific Relief Act does not carry the 
matter any further. All it says is that speci- 
fic performance may be enforced against 

“(a} either party thereto; 


(b) any other person claiming under him 
by a title arising subsequently to the con- 


tract, except a transferee for value who has. 


paid his money in good faith and without 
notice of the original contract.” 


None of this helps because none of these 
provisions directly relate to the'form of the 
decree. It will, therefore, be necessary to 
analyse each form in the light of other pro- 
visions of law.” 


In the case of Dwarka Prasad cited (AIR- 


1973 SC 655) (supra) the Supreme Court has 
laid down that the original party to the 
agreement is a necessary party to the suit. 


14, Thus, I am constrained to hold that 
there is no substance in the argument of the 
learned Counsel for the respondent-plaintiff 
that the appeal could have been decided even 
in the absence of the necessary parties that 
is the original vendor. 


15. It is no doubt true that Sri. Hiremath 
invited my attention to the facts of the pre- 
sent case and the facts of the Supreme Court 
case which are different. The facts of no 
two cases are identical What is necessary 
to observe is the ratio decidendi and not the 
facts of each case though it is necessary that 
facts of the case should be understood in 
order to discern the ratio decidendi or what 
is the law laid down in that case. In the 
Supreme Court case referred to above, it is 
the purchaser who had brought the suit 
against the original vendors and the subse- 
quent purchaser as in the present case and 
it is in that context that the Supreme Court 
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lias ruled as stated above. Hence, the deci- 
sions of the Supreme Court are direct auth- 


_ority on the controversy raised in the pre- 
sent case. : 
16. In the result, therefore, I hold |that 


the appeal is entitled to succeed. The judg- 
ment and decree of the first appellate Court 
are set aside as they are passed without neces- 
sary parties on record. The judgment jand 
decree of the trial court is restored and |sus- 
tained, f 

17. Accordingly, the appeal 
with costs of this court. 


is allowed 


Appeal allowed. 
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G. N. SABHAHIT, J. 
H. N. Narayanaswamy Naidu, Appellant 
v. Smt. Deveeramma and others, Respon- 
dents. f 


Regular - Second Appeal No. 487 of 1974, 
D/- 26-9-1980. i 


Specific Retief Act (47 of 1963), S. 19 (b) 
— Vendor obtaining agreement for reconyey- 
ance after executing sale — He, afterwards, 
entering into agreement with vendee for, re- 
lease of his rights under agreement for; re- 
conveyance — Vendee in possession of pro- 
perty — Subsequent purchaser of dats 
right under agreement for reconveyance re- 
siding near property in question — Effect — 
Purchaser is not entitled to protection of Sec- 
tion 19 (b) in suit by vendee for specific per- 
formance of agreement for release — (Trans- 
fer of Property Act (4 of 1882), S. 3 |and 


Where the vendor of a property obtained 
an agreement for reconveyance but after- 
wards, entered into an agreement with | the 
vendee for release of the rights under agree- 
ment for reconveyance, the subsequent pur- 
chaser of the rights of the vendor under, the 
agreement for reconveyance would be deem- 
ed to have notice under S. 3 and Explana- 
tion II to that section of T. P. Act, of the 
rights of the vendee under the agreement to 
release the rights under agreement for) re- 
conveyance when the vendee was in actual 
possession of the property and the purchaser 
of rights of. the vendor was residing near the 
property and in the deed under which| the 
rights of vendor under the agreement for re- 
conveyance was purchased, it was stated | that 
there was some litigation against vendors) and 
in it said right of his was attached. Conse- 
quently, the purchaser of the vendor’s rights 
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would not be entitled to protection of Sec- 
tion 19 (b) in a suit filed by the vendes 
against the vendor for. specific performance 
of agreement for release of rights under 
agreement for reconveyance. 

(Paras 15, 16) 
Cases Referred: Chronological Paras 
AIR 1969 Pat 304 14 

A. J. Sadasiva, for Grenko, for Appellant; 
R. J. Babu, for Respondent No. 1. 

JUDGMENT :— This appeal by defen- 
dant 3 is directed against the judgment and 
decree dated 24-10-1973 passed by the Civil 
Judge, Hassan, in Regular Appeal No. 176 
of 1972, on his file, dismissing the appeal by 
the present appellant. before him, on confirm- 
ing the judgment and decree dated 10-10-1972 
passed by the Additional Munsiff, Hassan, 
in Original Suit No. 271 of 1969, on his 
file, decreeing the suit of the plaintiff for 
specific performance of an agreement under 
Exhibit P-1 dated - 1-10-1967. 

2. The plaintiff averred that defendant 1 
and his mother sold the suit properties in her 
favour on 21-3-1966 as per Exhibit P-2; but, 
that they obtained an agreement to reconvey 
as per Exhibit P-3 on the same day under 
which the plaintiff agreed to reconvey the 
properties to the vendors in case they pay 
the entire amount of consideration after six 
years and within six months thereafter. Sub- 
sequently, however, since the vendors were 
in need of money, they further executed an 
agreement that they would release the agree 
ment of reconveyance under Exhibit P-1. 
Jt is for that purpose that the present suit 
was instituted by the plaintiff in Original 
Suit No. 271 of 1969 calling upon them to 
execute the registered release deed as assured 
under Exhibit P-1. 

3. Defendants 1 and 2 filed their written 
statement denying the execution of Ext. P-1. 
Defendant 3 contended that he had pur- 
chased the right to obtain reconveyance from 
defendants 1 and 2 under Ext. D-1 dated 
29-5-1969. He further contended that he ob- 
tained the right bona fide and without know- 
ledge of Ext. P-1 for consideration and, 
hence, the said Ext. P-1 was not binding on 
him. 

4. The trial Court raised the following 
issues as arising from the pleadings: 

(1) Is the agreement dated 4-8-1968 true? 

(2) Is the agreement dated 1-10-1967 true 
and enforceable ? 

(3) Was there a registered agreement to 
reconvey on the same date as the sale deed 
and is the plaintiff still bound by it? 

(4) Is there no cause of action for the suit 
and is the suit not maintainable? 


EL N. Narayanaswamy v. Deveeramma 





A ILR. 


(5) Has defendant 3 acquired the right of 
reconveyance from defendants 1 and 2? 

(6) Whether defendant 3 is a bona fide 
purchaser for value and whether the plain- 
tiff cannot enforce the agreement. even ił 
proved against him? ` 

(7) To what reliefs are the parties entitled ? 

§ The learned Munsiff, appreciating the 
evidence on record, answered all the mate- 
rial issues in favour of the plaintiff and, in 
that view, decreed the suit of the plaintiff as 
prayed for. Aggrieved by the said judgment 
and decree, defendant 3 went up in appeal 
before the Civil Judge, Hassan, in Regular 
Appeal No, 176 of 1972, as stated above. 
The learned Civil Judge raised the following 
points as arising for his consideration in the 
course of his judgment: 

(1) Has the appellant acquired the right 
of reconveyance from defendants 1 and 2? 

(2) Is the appellant a bona fide purchaser 
for value? 

(3) Is it shown by the appellant that the 
plaintiff cannot enforce the agreement against 
him, even if proved? 

(4) What Order? 


6. The learned Civil Judge, redssessing 
the evidence on record in the light of the 
arguments addressed before him, held in 
the negative under Points 1, 2 and 3 and, 
in that view, he dismissed the appeal, on con- 
firming the judgment and decree of the trial 
Court. Aggrieved by the same, defendant 3 
has come up in second appeal before this 
Court. 

7. The learned Advocate appearing for 
the appellant vehemently contended that the 
Courts below were not justified in coming to 
the conclusion that defendant 3 had notice 
of the agreement Exhibit P-1 entered into 
by his vendors with the plaintiff and that 
therefore, he was not a bona fide purchaser 
for value ‘without notice. 

8. As against that, the learned Advocate 
appearing for the respondent/plaintiff argued 
supporting the judgment and decree of the 
trial Court, confirmed by the first appellate 
Court. 

9. The sole point, therefore, that arises 
for my consideration in this appeal is: 
‘Whether defendant 3 was a bona fide pur- 


‘chaser for value without notice of the right 


to get the reconveyance from defendants‘ 1 
and 2? 

10. Section 19 (b) of the Specific Relief 
Act, 1963, reads: 

“19, Except as otherwise provided by this 
Chapter, specific performance of a contract 
may be enforced against— 
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(a) . XX xx xx 

(b} any other person claiming under him , 
by a title arising subsequently to the con- 
tract, except a transferee for value who’ has 
paid his money in good faith and without 
notice of the original contract. ` 
, xx xx XxX xx” 

11. Hence, it is obvious that defendant 3 
who comes to the Court with the pleading 
that he was a transferee for value, who has 
paid the money in good faith and without 
notice of the original contract Ext, P-1, shall 
have to prove that he was a transferee for 
value, that he paid his money in good faith 
and that he paid so without notice of the 
original contract. 

12. It is in this context that the learned 
Advocate for the respondent/plaintiff invited 
my attention to the definition of the term 
‘Notice’ as defined in Section 3 of the T. P. 
Act, 1882, which reads. i 

“fa person is said to have notice’ of a 
fact when he actually knows that fact, or 
when, but for wilful abstention from an en- 
quiry or search which he ought to have 
made, or gross negligence, he would have 
known it.” , 
Explanation II to the said definition reads: 

“Any person acquiring any immoveable 
property or any share or interest in any such 
property shall be deemed to have notice of 
the title, if any, of any person who is for 
the time being in actual possession thereof.” 
' 13. ‘Relying on these, the learned Advo- 
cate appearing for the respondent-plaintiff 
submitted that defendant 3 not only had ac 
tual notice but also constructive notice as 
contemplated in Explanation II to the defini- 
tion of the term ‘Notice’ contained in S. 3 
of the Transfer of Property Act, 1882. 

14. The learned Advocate appearing for 
the appellant however, tried to meet this sub- 
mission by inviting my attention to a deci-— 
sion of the Patna High Court in the case of 
Shankar Prasad v. Mt. Muneshwari (AIR 1969 
Pat 304), wherein their Lordships have made 
it clear that on the facts of that case, it was 
not necessary for the defendant to further 
enquire with the occupant of the premises. 

15. The facts of that case and the facts 
of the present case are entirely different. As 
tightly pointed out by the learned Civil 
Judge, the facts of the present case are such 
as would induce any average prudent man 
to go and enquire with the person viz., the 
plaintiff, who was in actual possession of the 
premises. In Exhibit P-3, it is stated that 
before the properties are reconveyed, the 
costs for major repairs shall be paid to the 
plaintiff. In Ext, D-1, it is stated that there 
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was some litigation against defendants 1 
and 2 in which the right in question was at: 
tached. In this background, any average 
prudent man ought to have enquired about 
the rights of the plaintiff, whether reconvey- 
ance was still subsisting or whether he had 
spent any amount further for major repairs 
or what was the nature of his rights etc. 
Thus, it is obvious that but for the wilful 
abstention from enquiry, defendant 3 would 
have come. to know the entire facts and, 
hence, he should be deemed to have the 
notice of the rights of the plaintiff. Further, | 
even under Explanation II to the definition 
of the term ‘Notice’ contained in Section 3 
of the Transfer of Property Act, 1882, since 
the plaintiff was in actual possession, practi- 
cally as owner but for the reconveyance 
deed, it was the duty of defendant 3 to en- 
quire with the plaintiff about her rights. 
Even under the said provision, he should be 
deemed to have the notice of the rights of 
the plaintiff, 

16. Both the Courts below have held that 
defendant 3 had notice. The trial Court 
says that defendant 3 had actual notice, ap- 
preciating the evidence on record, as he was 
residing very near to the suit premises — 
within a furlong — and that in all probabi- 
lity, he was aware of all the dealings be- 
tween the parties: In addition, the first ap- 
pellate Court has held that defendant 3 shall 
also be deemed to have notice of the rights 
of the plaintiff. In my considered view, both 
the Courts below are right in holding that 
defendant 3 did have notice of the rights of 
the plaintiff and of: the agreement entered 
into under Exhibit P-1. That is further 
made probable by the fact that in Ext. D-1, 
defendant 3 has taken care to see that the 
vendors are made liable for damages and re- 
turn of purchase money in case the sale 
falls through for any reason, on the charge 
of their other properties —- movable and im- 
movable. Therefore, he -cannot resist the 
suit instituted by the plaintiff for specific 
performance on the ground that he is a bona 
fide purchaser for value without notice. The 
appeal, without more, is liable to be dismis-}: 
sed. 

17. In addition, it was submitted at the 
Bar that this defendant -3 has not taken any 
action for getting the properties reconveyed 
within the time stipulated. It is settled law 
that reconveyance is a concession given by 
the vendee. It has to be strictly observed 
by him; time is the essence of the contract. 
Since defendant 3 has not taken any action 
in the matter, his rights, even if any, are 
obviously barred, that is only by the way. 
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18. In the result, therefore, the eee 
fails and is dismissed. 
No costs. 
Appeal dismissed. 
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N. VENKATACHALA, J. 


S. C. Chinnappa and others, Petitioners v. 
The State of Karnataka and others, Respon- 
dents, 

Writ Petns. Nos. 14848 to 14850, 15040, 
15772, 16910 to 16912 of 1979 and 2512 of 
1980, D/- 5-9-1980. 

(A) Karnataka Village Offices Abolition 
Act (14 of 1961), S. 7 (substituted by Karna- 
taka Act 13 of 1978) — Section 7 and pro- 
visions of Karnataka Amendment Act (13 of 


| 1978) do not violate Arts. 14, 19, 31 of the 


Constitution — (Constitution of India, Arti- 
cles 14, 19, 31). (1981) 1 Kant LY 1, Foll. 
(Para 2) 

(B) Karnataka Abolition 


Village Offices 


Act (14 of 1961), S. 7 (substituted by Karna- 


taka Act 13 of 1978) — Notices issued by 
Tahsildar under — Procedure to be adopt- 
ed by Tahsildar. 

' Party must be given an opportunity to 
show that the land in the notice has been 
tegranted to the holder under Ss. 5 and 6 
of the Karnataka Village Offices Abolition 
Act 1961 or that an application for regrant is 
pending — If such regrant has been made 
the Tahsildar should drop the proceedings 
before him. 

Jf the application is pending the Tahsildar 
should await the result of the pending ap- 


plication. (Para 3) 
Cases Referred: Chronological Paras 
(1981) 1 Kant LJ 1 2 


G. Gangi Reddy, for Petitioners; S. C. 
Doddakalegowda, Govt. Advocate, for Res- 
pondents. 

ORDER :— In these writ petitions constitu- 
tional validity of the provisions of the Karna- 
taka Village ‘Offices Abolition Amendment 
Act, 1978 (to be referred to as the amend- 
ment Act) and the notices issued under the 
Amendment Act have been impugned. 

2. Since. the constitutional validity of the 
said amendment Act has been upheld by a 


| Division Bench judgment of this Court in the 


case of Laxman Gowda, (W. P. No. 2613 of 
1979* and other connected writ petitions), 
these writ petitions cannot succeed 

3. However, Mr. Gangi Reddy, learned 
counsel for the petitioners contended that if 


* Reported in (1981) 1 Kant LY 1. 
KX/AY/G154/80/KNA 
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the Tahsildar bolds an enquiry pursuant te 
the notices impugned in these writ petitions, 
he must afford an opportunity to the peti- 
tioners to place before him the material to 
show that the lands concerned in the notices. 
have been regranted to the holders or .the 
authorised holders under Section 5 or 6, as 
the case may be of the Karr itaka Village 
Offices Abolition Act, 1901 (hefetaafter refer- 
red to as the Act) or that an application 
made for regrant by the holders or the 
authorised holders under Section 5 or 6, as, 
the case may be, of the Act has been pend-! 
ing disposal before the Authority. concerned. 
If it is shown that such regrant is made, the 
Tahsildar should drop the proceeding initiat- 
ed by the notices impugned in these writ 
petitions. If the application made under 
Section 5 or 6, as the case may be; of the 
Act is shown to be pending before the Auth- 
ority concerned, the Tahsildar should await 
the decision on such application, before pro- 
ceeding further on the basis of the notices 
impugned in these writ petitions, 

4. The contentions urged by the learned 
counsel for the petitioners, in my view, are 
to be upheld, for, the procedure contended 
for by the learned counsel, has to be neces- 
sarily adopted by the Tahsildar before 
making final -orders pursuant to the- enquiry 
initiated under the notices impugned in these 
writ petitions in that such procedure would 
enable the Tahsildar to decide the case 
before him in the light of the said Division 
Bench judgment. But it is made clear that 
if the petitioners fail to show before the 
Tahsildar that their alienors had obtained 
any regrant of the lands concerned, either 
under Section 5 or 6, as the case may be, of 
the Act, or an application made under Sec- 
tion 5 or 6 of the Act has been pending 
before the Authority concerned, it will be 
open to the Tahsildar to continue the enquiry 
initiated under the impugned notices and 
dispose of the cases in accordance with law 
and in the light of the said Division Bench 
judgment, 

5. In the result, subject to the above ob- 
servations, 1 dismiss these writ petitions, but 
without costs. 

6. Let a copy of this order be sent to the 
Tahsildar forthwith with a view to enable 
him to expeditiously dispose of the cases. 

7. Sri S. G.° Doddakalegowda, learned 
High Court Government Advocate is permit- 
ted to file his memo of appearance on behalf 
of the respondents within 6 weeks from 
today. 2% 
Writ petitions dismissed. 
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FULL BENCH ae 
V. S. MALIMATH, M. K. SRINIVASA 
IYENGAR AND M. RAMA JOIS, JJ. 
Keshava S. Jamkhandi, Petitioner v. 
Ramachandra S. Jamkhandi, | Respondent, 


S.C.LA.P. 41 to 44 of 1980, D/- 2-4-° 
1980. 


(A) Constitution of India, Art, 134A -= 
Certificate cf appeal to Supreme Court — 
Oral application not made immediately — 
Written application at subsequent stage 
not maintainable. (earan ei Court 
Rules, Chap. XIX, 3). 


A party, ae failed to make an 
oral application immediately after the 
passing or making of a judgment, decree, 
final order or sentence, cannot file a writ- 


ten application for a certificate for appeal | 


to the Supreme Court at a subsequent 
stage, (Paras 7, 13) 
. As Art. 134A provides for an oral ap- 
plication being made to the Court for 
grant of a certificate, making of a written. 
application is impliedly barred. (Para 4) 


Art. 1344 was introduced in the Consti- 
tution with the object of avoiding delay. 
If it is held that making of a written ap- 
plication at any time after the judgment 
or order is pronounced is permissible, it 
will certainly defeat the very object of 
introduction of Art. 134A. 


It is no doubt true that the Limitation 
Act, 1963 contains Art. 132 prescribing 
sixty days as the period of limitation for 
making application for a certificate of fit- 
ness to appeal to the Supreme Court un- 
der Articles 132; 133 and 134 of the Con- 
stitution. That article has neither been 
deleted nor amended and brings about 
some incongruity. But then if there is a 
conflict between the enactment made by 
the Parliament and the constitutional 
provision, it is the constitutional provi- 
sion that has to prevail. Secondly, as the 
aggrieved party ` who did not make an 
oral application immediately, 
the Supreme Court for special leave, his 
rights will not be jeopardised, if-he is not’ 
allowed to make written application. 


(Para 6) 


® Constitution of India, Art. 134A — 
Certificate of appeal to Supreme Court — 
Oral application — Time when determina- 
tion of grant of certificate should be made’ 
—Word “immediately” — Connotation of 
(Words & Phrases. — Immediately). - 


CY/CY/B485/81/DVT os 
1981 Karnataka/7 VIE -G—27 _- 


(Para 5) 


-passing or making a 


can move ` 
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The object of Art. 134A is to avoid un- 
necessary delay. It is precisely for this 
reason that the word ‘immediately’ has 
been used to convey`a sense of urgency. 
Tt is impossible to catalogue all possible 
situations when an oral application can 
be regarded as having been made imme- 
diately. But, it can safely be stated that 
if the oral application for grant of a certi- 
ficate is made then and there after the 
passing or making of a judgment, decree, 
final order or sentence, such an applica- 
tion has to be regarded as having been 
made immediately. If the oral application 
is not made then and there, then the 
Court has to examine the circumstances 
of each case as to whether the applica- 


-tion can be regarded as having been made 


immediately, As the determination of 
the question regarding grant of certiti- 
cate has to be made. with a sense of urg- 
ency, every effort has to be made to con- 
clude the determination within the short- 


-est possible time. The best way to do it 
-is by concluding the determination imme- 


diately after the oral application is made 
by the aggrieved party. Similarly, as re- 
gards exercise of suo motu power, if the 
aggrieved party does not make an appli- 
cation immediately after the judgment 
is delivered, it is better, if the Court ap- 
plies its mind then and there to the ques- 
tión as to whether certificate should or 
should not be granted in exercise of its 


.suo motų power and to make an appro- 


priate order either granting or not grant- 
ing a ‘certificate within: the shortest pos- 
sible time. If, however, the Court takes 
up the-question of determination at a 
subsequent stage, it may lead to unneces- 
sary and avoidable arguments to the 
effect, that the determination not having 
been done as soon as may be after the 
judgment, decree, 
final order for sentence, the Court can- 
not exercise the suo motu power at that 


stage.. _ (Paras 9, 10, 11) 
Cases Referred: Chronological Paras 
AIR 1976 SC 10: 1976 Tax LR 1 5 
AIR 1975 SC 2299 4 
ATR 1957 SC 28: 1957 Cri LJ 10: 1957 _ 
All LJ 132 . -10 
AIR 1957 SC 281:.1957 Cri LJ 404 11 


(1913) 3 KB 34: 82 LJKB 843: 108 LT 
941, Barker v. Lewis and Peat 10 


(1906) ILR 30 Bom 275 -10 


- (1879) 4 QED 469: 48 LJMC 137, Queen 
v. Justices of Berkshire 10 


(1874) 43 LJCP 273: 30 LT 555, Hudson 
v: Hill a pa fog ; 10 





(1841) 8 


occasion to.consider the scope 
: Rule, has obsérved as follows: . 
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(1854) 8- Moo Pe 203: 14 ER 78, Reg. v. 

Price 10: 
M & WwW 282: 151 ER. 1045, 
Thompson v. iGibson . ` 10 


(1841) 8 M & W 677: 161 ER 1211; Page 


“vy. Pearce : 
(1735) 94 ER 1129, Rex ý.. Franeiss 10 


Jayaram & Jayaram, Smt. S. Pramila 
and N. S. Krishnan, for Petitioner; M. 
Ranga Rao, S. P. Shankar, T. Radhakri- 


| shna, V. ‘C, . Narasimha, "B. Munivenkat-: 


appa and B. N. Keshavamurthy, for Re- 
spondent; B. S, Kesava. Iyengar, Advo- 
cate General and U: L. Narayana Rao, Sr. 
Central Govt.’ Standing Counsel, ` for 
Union and State. ` i : 

-MALIMATH, Ja— The Division Bench 
consisting of Justice Jagannatha Shetty 


’ and Justice Patil -has referred the follow- 


ing question for the opinion of the Full 


` Bench: 


“Whether a party who has failed to 
make an oral application immediately 
after the passing or making of a judg- 
ment, decree, final’ order or ‘sentence, 
could file a written application for a cer- 
tificate for appeal’ to the” Supreme’ Court, 
at any time after the passing or making 
of judgment, decree ete.?” 


It is stated in the order of - reference 
that the judgments in all these cases out 
of which these S.C.L.A.Ps. have arisen, 
were pronounced after the. Constitution 


(Forty-Fourth Amendment) Act, ' 1978 in- ` 


corporating Art. 134A came into force on 


` 1-8-1979, Rule'3-of Chapter XIX of the 


Karnataka High Court Rules was suitably 
amended so as to bring it in consoriance 


-with Art, 134A of the Constitution. R. 3 


as amended provides that a party desir- 
ing to appeal to the Supreme Court. under 


Arts. 132 and 133 of the Constitution may 


apply orally for grant of certificate im- 
mediately after the pronouncement of 
the judgment by the Court and the Court 
may grant or; refuse the same. The Di- 
vision Bench consisting of the Chief Jus- 
tice and Justice -Bopanna, which had 
of this 


“Amended Rule-3 of Chapter XIX of 
the Karnataka High- Court Rules, merely 
enables. a party to make an oral applica- 
tion immediately after a judgment ‘or 
order is prononunced, for grant of a cer- 
tificate of fitness to appeal to the Sup- 


reme Court. That Rule does not preclude - 


a party from. subsequently. making a 
written application for grant of a certifi- 
cate of fitness to appeal to the Supreme 
Court”. 
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When ~an. objection was raised.in these 
cases before the Bench consisting of Jus- 
tice Jagannatha Shetty and Justice Patil, 
their Lordships felt that the question as 
to whether a party who has failed - to 
make an oral application immediatély 
after the passing’ ‘or making of a judg- 
ment, decree, final. order or sentence can 
file a written application for a certificate 
for appeal to the Supreme Court at any 


„time “after. the passing or making of ‘a - 


judgment, decree or order has to be an- 
sweréd in the background of the consti- 
tutional: amendment, antecedent practice 
and the scope of Art. 134A. As the ques- 
tion raised is of considerable importance 
to litigant public, their Lordships | have 
referred the above question. | 

2. ` Béfore the coming into force of the 
Constitutional (Forty-fourth Amendment) 


‘Act, 1978, the procedure for grant of 


certificates by the High Court under Arti- 
cles 132, 133 and 134 of the Constitution 
was regulated: by the Rules framed by 
the respéctive High Courts, Rules of some 
of the High Courts provided for filing ` of 
written applications for grant ‘of such 
certificate; whereas the Rules framed by 
the other High Courts provided that cer- 
tifcates can also. be sought by making 
oral applications immediately after’ . the 
pronouncement of the judgment, decree 
or order by the High Court. By the Con- 
stitution (Forty-fourth Amendment) Act, 
a specific article,.namely, Art. 134A has 
been added prescribing the procedure for 
grant of certificates for appeal to the 
Supreme Court under Arts. 132, 133 and 
134 of the Constituion. The said. three 
articles. have also been amended to the 
effect that appeals shall lie to the Sup- 
reme Court if the High Court grants an 
appropriate certificate ‘under Art. 131A 
of the Constitution. For the sake of con- 
venience, Art. 134A may, be, extracted, 
which reads as follows: . © 
- “134A, Cenrtificate for apei to. the 
Supreme Court.— Every High Court, 
passing or making a judgment, decree, 
final order, or sentence, ` referred to in 
clause (1) of Article 132 or clause (1) of 
Article 133, or:clause (1) of Article 134, — 

(a) may, if it deems fit so to do, on its 
own motion; and ` < 

(b) shall, if an oral aprietan 4 is. made; 
by or on behalf of: the party aggrieved, 
immediately after the passing or making 
of such judgment, decree, final order or 
sentence,’ determine, as soon"as may be 
after such passing or making, the ques- 
tion whether a certificate of the nature 
referred to in clause (1) of Article 132 or 
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clause’(1) of Art. 133, or as‘the case may 
be sub-clause (3) of clause (1) of Art. 134, 
may be given in respect of -that case.” 


It is clear from Art. 134A, that it pre- 


scribes two modes for granting - certifi- 
cates for appeal to the Supreme Court 
under Arts. 132, 133 or 134. viz, by the 
exercise of the suo motu’ power of the 
High Court or on an` oral application 
made by or on behalf of the aggrieved 
. party, So far as an oral application’ by the 
aggrieved party is concerned, the same is 
required to be made immediately _ after 
the. passing or making of a judgment, de- 
cree, final order or sentence. Art. 134A 
does not expressly contemplate a written 
application being made’ for’ 
certificate. It is in exercise of the suo 
motu power of the High Court or an oral 


application made by the aggrieved party- 


that Art. 134A makes it imperative that 
the High Court shali determine the ques- 


tion regarding grant of cértificate refer-.- 


red to in Art. 132, 133 or 134 of the Con- 
-stitution, as soon as may ‘be, after pass- 


ing or making of a judgment, decree, 
final order or sentence. i 
3. It was contended w the ‘learned 


counsel for the petitioners that as making 
‘a written application for grant of certifi- 


cate for appeal to the Supreme Court is” 


not expressly barred by Art. 134A, mere- 
ly because the said provision contem= 


plates grant of a certificate in exercise of- 


the suo motu power of the High Court 
or on an oral application being made by 
the aggrieved party for that purpose, the 
aggrieved party cannot be denied the 
right or privilege of making an appropri- 


ate written application for grant of a. 


certificate, As. Art. 132 of the Limitation 
Act, 1963 prescribing a period of limita- 
tion of 60- days for making an application 
for grant of a certificate under Arts. 132, 
133 or 134 has not been deleted, it was 
contended that an aggrieved party is en- 
titled to present a written application for 
grant of an appropriate certificate, . 


4. It is necessary to note that the 


procedure in the matter of’ granting certi- 


ficates under Art. 132, 133 or 134 which 
was previously left to be. regulated by 
the respective High Courts is now regu- 


lated by a specific provision in the Con- - 


stitution. It is now well settled by the 
decision of the Supreme Court in Indira 
Nehru Gandhi v. Raj Narain, AIR 1975 
SC 2299-that if the Constitution -directs 
that a certain thing shall be done in-a 
specified manner or by certain person; 


their performance in any other. manner > 
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than. that specified or by any other per- 
son than the one named is impliedly bar- 
red. Therefore, it follows that as Arti- 


cle.134A provides for. an oral application] 
being made to the Court for grant of 


- certificate, making of a written applica- 


tion is impliedly barred. 
5, Art. 134A was introduced in og 


‘Constitution with the object of avoidin 


delay. If the oral application for grant of 


a certificate is made immediately on the 


pronouncement of the judgment, all the 
facts of the case will be fresh in the 
minds of the.Judges deciding the case as 
they can decide the application without 
any waste of time. Length of the argu- 
ments will ‘be -reduced considerably. It 
is stated in paragraph-12. of the Objects 
and Reasons -of the Constitution. (Forty- 
fifth Amendment) Bill, 1978 that it is pro- 
posed to amend Articles 132, 133 and 134 
and insert anew Article 134A to provide 
that the High Court should consider the 
question of granting of certificate imme- 


‘diately: on the delivery of- the judgment, 


decree, final- order or sentence concerned 
(emphasis supplied by us)* on the basis of 
an oral application by a party or, if the 
High Court deems it fit so to do, on its 
own motion. We may also cali in aid the 
speech made by Shri Shanti Bhushan, 
Minister of Law, the mover of the Bill, 
as it helps us considerably in the inter- 
pretation of Art. 134A, such use having 
been held to be permissible by the Sup- 
reme Court in Sole Trustee: Loka Sik- 
shana Trust v. The Commissioner of In- 
come-tax, AIR 1976 SC 10. Shri Shanti 
Bhushan in his speech**-as mover of the 
Bill has stated as follows:— 


“Sri Shanti Bhushan: That is, exactly 
what I am trying to give. The right of | 
any citizen to go to the Supreme Court 
in any case in which he was entitled to go 


-to the Supreme Court is not being taken 


away. He would have ‘the same right to 


go to the Suprme Court. 


` So far as-Clause (2) of Article 132 was 
concerned, it was wholly redundant. when 
Article 136 was there. Article 136 gives 
the power to thè Supreme Court to grant 
special leave against the judgment, de- 
cree, or order of any Court in any case 
on any ground. That is left to the Sup- 
reme Court. Therefore, so ‘long as Arti- 
‘ele 136 is there, it is always open to the 
Supreme Court to grarit special leave to 


_appeal against any order, whether it is 


*(Emphasis: not given in original—Ed.) 
Lok Sabha Debate on Constn, (45th 
Amdt.) Bill. 1978, > 
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civil, criminal; any judgment, any decree 
of any court, including a High Court. 
Therefore, that right is there. Article 132 
(2) was wholly superfluous. Therefore, 
that superfluous provision which was un- 
necessary has been deleted. It does not 
curtail any right of any person. 


The whole purpose of this amendment 
is this. So far, the procedure was that 
after the High Court had decided a case, 
within a couple of months or so, whatever 
was the period of limitation. prescribed, 
it was open to a party to make a written 
application before that High Court to 
certify the case as a fit one for appeal 
to the Supreme Court. Notice had to be 
issued. of that application to the other 
party. Then the other party will come 
and another hearing would be fixed, and 
after a few adjournments the matter used 
to be heard and then either the certifi- 
cate would be granted or refused, If the 
certificate was granted, the appeal was 
filed. If it was refused, before the period 
of limitation, application under Art. 136 
for special leave could be filed. In order 
to curtail this unnecessary delay between 
one stage and another, we are making a 
provision like the one under the Govern- 
ment of India Act, 1935, in the matter of 
certifying cases as being fit for appeal to 
the Federal Court. As soon as the judg- 
ment is rendered by the High Court, be- 
cause at that time both the parties know 
what the questions are, the Court also 
knows what the questions are, as also its 
own decision, the importance of this ques- 
tion, without insisting on the formality 
of a written application, at that very time 
it should be open to a party to ask for 
a certificate of fitness for appeal to the 
Supreme Court, and the High Court 
should take a decision quickly either to 
grant or refuse the certificate, so that the 
person can go under Article 136 for spe- 
cial leave to appeal. This is only good for 
the litigants except those whose interest 
may be in delaying’ cases. Otherwise, it 
does not curtail any right. It only means 
that the cases will reach the Supreme 
Court both promptly and quickly. That 
is all.” 


It is, therefore, clear that Art. 134A 
has been introduced in order to curtail 
unnecessary delay. If on the construction 
of Article 134A two interpretations are 
possible, we must prefer that interpreta- 


tion which advances the object of the- 


statute. If it is held that making of a 
written application at any time after the 
judgment or order is pronounced is per- 
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missible, it- will certainly defeat the very 
object of introduction of Article 134A. 

6. It is no doubt true that the Limi- 
tation Act, 1963 contains Art. 132 pre- 
scribing sixty days as the period of limi- 
tation for making application for a certi- 
ficate of fitness to appeal to the Supreme 
Court under Arts. 132, 133 and 134 of the 
Constitution. That article has neither been 
deleted nor amended, It was, therefore, 
maintained that a written application for 
grant of certificate is not excluded. It is 
true that the existence of Art. 132 pre- 
scribing the period of limitation for mak- 
ing a written application brings about 
some incongruity. If there is a conflict be- 
tween the enactment made by the Par- 
lament and the constitutional . provision, 
it is the constitutional provision that has 
to prevail. Sri U. L. Narayana Rao, Se- 
nior Central Government Standing Coun- 
sel appearing for the Union of Indiat. 
submitted that he has been instructed to 
submit to the Court that steps are being 
taken to delete Art. 132 of the ‘Limitation 
Act and Art. 134A of the Constitution 
does not contemplate written applications. 
Now an aggrieved party can approach 
the Supreme Court for grant of special 
leave to appeal without in the first in- 
stance approaching the High Court fo 
certificate. As the aggrieved party who 
did not make an oral application imme- 
diately, can move the Supreme Court for 
special leave, his rights will not be jeo- 
pardised. ‘ 


7. As Art. 134A does not expressly 
provide for making a written application 
and as it expressly provides for making 
an oral application by the aggrieved 
party immediately after the passing or 
making of a judgment, decree, final order 
or sentence, we have no hesitation in 
taking the view that the aggrieved party, 
who has failed to make an oral applica- 
tion immediately after the passing or 
making of a judgment, decree, final order 
or sentence, cannot file a written applica- 
tion for a certificate for appeal to the 
Supreme Court at any time after the pass- 
ing or making of a judgment, decree, 
order or sentence. 

8. As considerable 
advanced by all the learned counsel 
the question as to when an oral applica- 
tion can be made and on the question as 
to when the Court should determine the 
question whether the certificate should be 
granted or not, we propose to deal with 
the said contentions. 

9. So far as applications by aggrieved 
parties are concerned, we have held that 












arguments were 


on ` 
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only oral applications are permitted and 
: that no written applications are -contem- 
plated, The oral application is required 
to be made by the aggrieved party imme- 
- diately after the passing or making of 
' the judgment, decree, final order or sen- 
_ tence. The question for consideration is 


. as to what is meant by the word “imme- - 
diately’ in the context. We must bear in. 


-jmind that the object of Art. 134A . is to 
javoid unnecessary delay. It is precisely 
for this reason that the word ‘immediate- 
ly’ has been used to convey a sense of 
urgency. , 

10. In Barker v. Lewis & Peat, (1913) 
3 KB 34, Kennedy, L. J. has stated that 
the word ‘immediately’ means as imme- 
diately as the circumstances 
is further observed that the said word 
means whenever an opportunity first oc- 
curred of making the application. In the 
matter of Government and Nanu Kothare, 
(1906) ILR 30 Bom 275 Justice Chanda- 
varkar has observed that where a ‘statute 


‘or a written contract provides that a cer-- 


tain thing shall be done immediately we 
must, in construing that word, have re- 
“gard to the object of the statute or con- 
‘tract as the case-may be, to the position 
‘of the parties, and the purpose for which 
‘the legislature or the parties intend: that 
_ it shall be done immediately. i 


The Supreme Court had -occasion to 
_ ascertain the meaning to be assigned to 
- the word ‘forthwith’ in Keshav Nilakanth 
„Joglekar v. The Commissioner of Police, 
| Greater Bombay, AIR 1957 SC 28. The 
said decision is helpful for understanding 
the meaning of the word © ‘immediately’ 
‘inasmuch as their Lordships . have come 
to the conclusion that the words ‘forth- 
with’ and ‘immediately’ have the same 
meaning. It will be useful to extract the 
relevant observations in paragraph 7 of 
the judgment which are as follows: 


“7, The meaning of the word “imme- 
diately’ came up for consideration in 
Thompson v. Gibson; (1841) 8 M and W 
282: 151 ER 1045 at p. 1047, Holding that 
it was not to be construed meaty, Lord 
Abinger C. B. observed: 


“If they “(acts of Parliament)” could 
be construed literally, consistently with 
common sense and justice, ` undoubtedly 
they ought; and if I could see, upon this 
act of Parliament, that it was the inten- 
tion- of the legislature that not a- single 
moment’s interval should take place be- 
fore the granting of the certificate, I 
should think. myself bound to defer to 


‘that declared intention. But it is admit- - 
[Rrra O 
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ted that this: cannot be its. interpretation; 
we are therefore to see how, consistently 
with common sense and the principles of 
justice, the words ‘immediately’ and 
‘afterwards’ are to be construed. 

If they do not mean that it is to be done 
the very instant afterwards, do they 
mean within ten minutes, or a quarter of 
an hour, afterwards? I think we should 
interpret them to mean, within such rea- 
sonable time as will. exclude the danger 
of intervening facts operating upon the 
mind of the judge, so as to disturb the 
impréssion made upon it by the evidence 
in the cause.” f 

In agreeing with this opinion, Alder- 
deci- 
sion of Lord Hardwicke in Rex v, Fran- 
cis, (1735) 94 ER 1129. This construction 
of the word ‘immediately’ was adopted in 
Page v. Pearce, (1841) 8 M and W 677 at 
page 678: (151 ER 1211-1212), Lord 
Abinger C. B. observing: 

.“It has, already been decided and 
necessarily so, that the words ‘immediate- 
ly afterwards in the statute, cannot be 
construed literally; and if you abandon 
the literal construction of the words, 
what can you substitute but within a rea- 
sonable time?......... á 


In the Queen v. The Justices of Berk- 
shire, (1878-79) 4 QBD 469, 471 where 
the point was as to the meaning of ‘forth- 
with’ in Section 52 of 35 and 36 Vict. 


Chapter 94, Cockburn C. J. observed: 


“The auestion is substantially one of 
fact. It is impossible to lay down any 
hard and fast rule as to what is the mean- 
-ing of the word ‘immediately’ in all cases. 
The words ‘forthwith’ and ‘immediately’ 
have’ the same meaning. They are stronger 
than ‘the expression ‘within a reasonable 
time’ and imply prompt, vigorous action 
without any delay, and whether there has 
been such action is a question of fact, 
circumstances of 
the particular case.” 


The same construction has been put on 
the word ‘forthwith’ occurring in con- 
tracts. In Hudson v. Hill, (1874) 43 LJCP 
273 at page 280 which was a case of a 
charter party, it was observed. at p. 280: 

“forthwith” means without unreason- 
able délay.. The difference between under- 
taking to do something ‘forthwith’ and 
within a specified time is familiar to 
everyone conversant with law. Fo do a 
thing ‘forthwith’ is to do it as soon as is 
reasonably convenient” 

- In Reg v. Price, (1854) 8 Moo PC 203: 
14 ER 78, it was held by-the Privy Coun- 
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cil that the word ‘forthwith’ in a bail 
bond meant within- a. reasonable . time 
‘from the service of notice. On these auth- 
orities, it may be taken that an.act which 


is to be done forthwith must be held to 


have been so done, when it is done with 
all reasonable despatch and . without 
avoidapie, delay, a 


tt is in the light. of the principles laid 
down in these ‘decisions that the Court 
has to decide having- regard to the facts 
of the particular case as to whether the 
oral application for .grant-of certificate 
can be regarded as having been made im- 
mediately after the passing or-making: of 
a judgment, decree, final order or sen- 
tence, It is impossible to . catalogue _ all 
possible situations when an oral- applica- 
tion can be regarded as _ having been 
made immediately. But, it ‘can safely. be 
stated that if the oral application. for 
\grant of a certificate is made then ` and 
there after: the passing or making of a 


l | judgment, decree, final order or sentence, 


such an application has to be regarded 
as having been made immediately. If the 
oral application is not made then and 
there, then the Court has to:-examine the 
circumstances’ of each case having regard 
to the-principles stated earlier as to whe- 
ther the application can be regarded as 
having been made immediately. ; 


11. We shall now consider thè point 
of time when the determination about the 
grant of certificate should be made. Arti- 
cle 134A provides that “such determina- 


‘tion should be made as soon as may ‘be 


„after the passing or making of a judg- 
ment, decree, final order or sentence, 
whether it is on its own motion or on oral 
application made by the aggrieved party. 
By directing that the 
should be made as soon as may be, a sense 
of urgency has been introduced. It is 


jtrue that the. point of time is not so im-- 


perative as is conveyed by the word 
‘immediately’. At the same time it also 
does not mean ‘that the determination can 
be done at any convenient ‘time. The 


_|Supreme Court which had occasion to 


consider the expression ‘as soon as may. 
be’ in Abdul Jabar Butt v. The State of 
Jammu and Kashmir, AIR 1957 SC 281, 
has observed quoting with approval the 
meaning given to the said expression in 
Stroud’s Judicial Dictionary, . 3rd. Edn., 
Vol. 1, page 200 as follows: 


‘as soon as may bolmay "well 


‘be said to mean to do.so within a reason- ` 
fable time with an understanding to do it . 





‘Keshava v, Ramachandra (FB) - 


- As the. determination of the question Te- 
' garding grant of certificate has to be 


-effort has to be ‘made to conclude. . the 


` after the oral application -is made by the 


determination - 


ALR. 
within the shortest possible time; What, 
however is to be regarded ds reasonable ' 
in many cases to be regarded as a reason- 
able time or the shortest possible time? 
it: may not be. possible in many ` 
cases to affirmatively say or to precisely 
quantify the period of time by reference 


Ceocevcene 


-to hours, days or months; nevertheless it 


is possible having regard to the circum- 
stances of the case, to say whether. the . 
thing done was or was not done as soon 
as may be’, ie, within the time which 
was reasonably convenient: requisite.” 

It, therefore, follows. that the determina- 
tion has to: be done: within the shortest 
possible time after ` passing or making al” 
judgment, decree, final order or sentence, 















made with.a sense. of .urgency, every 
determination within the shortest possi- 
ble timé. The best, way to do it is by con- 
cluding. the determination immediately 


aggrieved party. Similarly, 
exercise of suo motu power, 
grieved: party does not make an applica: 
tion immediately after the judgment . 
delivered, it is better, if the Court applies 


as regards 


cate within. the shortest - possible , time. 
If, however, the Court. takes.up the ques- 


‘tion of determination at a subsequent 


stage, it may lead to unnecessary and 
avoidable arguments to the effect, that 
the. determination not having been. done 
as` soon as may be after the passing orj.. 
making a judgment, decree, final order 
or sentence, the Court cannot ‘exercise 
the suo motu power at that stage... 


12. We thank the Advocate General 
and Sri U. L. Narayana Rao. i 


13. For the reasons stated above, we 
answer. the question referred to us as 
follows: © 


A party, who has failed -to koan 
oral application immediately after ihe 
passing or making of a judgment, decree, 
final order’ or sentence, cannot file 
written application for a. certificate for 
appeal to the Supreme Court at a subse- 
quent sige 

'- Reference answered accordingly 


ed 
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AIR 1981 KARNATAKA 103- 
aS FULL BENCH’. a 
 BHIMIÁH, MALIMATH AND” 
' M. RAMA JOIS, JJ. * 
' Dattaram N. Anvekar, Petitioner ` V 
Shankar L. Parulekar, Respondent, 


C. R. P. No. 2859. 0f 1978, D/- 17-9- 
1979. 


Karnataka ‘Rent Control Act (22. of 
1961), Section 5 (2) —-Area newly 
added to specified Village,. 
area .or notified area — Notification 
under Section 5 (2) necéssary for -ap-— 
plicability of Parts IV and V to such 
newly added ‘area — (Karnataka Munici- 
palities Act (22 of 1964), Sections .2- (15) 
and 4 (3).) - 

Per Majority aie: Jois, J. Dissent- 
ing). 

If any. area jë Bee newly added ‘to 
any village, municipal area’ or ` notified 
area specified in: Schedule IT to the 
Karnataka Rent Control Act, 1961, by 
means of an appropriate notification - 
issued under the provisions of the Act, 
governing municipalities or village Pan- 
chayats and Local Board, a separate 
notification under sub-section’ (5) of 
Section 2 of the Karnataka Rent Con- 
trol Act, 1961 is necessary’ to make the 
provisions of Parts IV and V of the Act 
applicable to the newly added area. 
AIR 1975 Kant 47 Approved. AIR 1977, 
SC 2143 Distinguished. (1966) 2 Mys LJ’ 
710 Ref. to. 


Section 4 (3), ‘of Karnataka Munici- 
palities Act (1964) will apply. only if 
any other law is applicable -to ‘the. 
“Municipality”. Unless the context 
otherwise requires the’ word “Municipa- 
lity” is defined in Section 2 (15) to 
mean any local area which may be con- 
stituted or declared as a city:or a town 
municipality under Section 3 and in- 
cludes any ‘local -area- which is deemed 
to be a City or a town Municipality. 
under the provisions of the “Act, if such 
Municipality has not ceased: to be a City’ 
-or a Town Municipality. Having re- 
gard to. the context, there is no scope 
for applying the definition given in Sec-- 


*In this case, ‘the Judges: ‘of the Full 
Bench differ in their views. The majo- : 
rity view is taken ‘by - Bhimiah and 
Malimath, JJ. and the minority, by 
Rama Jois, J. a 


CY/DY/B621/81/CWM_ e,o  ; 


. AIR. 1977. SC 2143 
- municipal _ 


(Para 1). i 
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tion"2 (15) of the Karnataka’ Munici- 
palities Act, 1964. No reliance- can be 
placed on. Section 4-(3) of the Munici-: 
palities* Act for the contention that 


` Parts IV. and V of the-Act become. au- 


tomatically applicable to: the area ex- 
tended under Section 3 of the Munici- 


palities - Act: (Para 7) 
Cases. Referred : _ Chronological Paras 
ATR 1977 SC 2142 2 


2, 3, 4, 5, 12, 17 
AIR. 1975 Kant 47:.(1975) 1 Kant LJ 
. 388. 2, 3,'4, 6, 8, 11, 12, 15, 18 
(1966) 2 Mys LJ 710 : : 6 
_ OPINION OF THE FULL BENCH 
In accordance with the opinion of the 
majority, the question referred to the 
Full Bench is answered as follows :— 
If any ‘area has been newly .added: to 
any village, municipal area or notified 
area specified in. Schedule II to the 
Karnataka Rent Control Act, 1961. by 
means of an’ appropriate notification | 
issued under the provisions. of the 
Act, governing municipalities or village 
Panchayats and Local ‘Boards, a sepa- 
rate notification -under sub-section (5) 


` of, Section 2 of the Karnataka Rent Con- 


trol Act, 1961 is necessary to make the 

provisions of Parts IV and V of that 

Act applicable to the newly added 
‘ OPINION - 

MALIMATH, J. (for himself and on 
behalf of Bhimiah, J.):— The Division 
Bench consisting of. the Chief Justice 
and Justice Bopanna has referred the 
following question for the opinion of 
the Full Bench; E 

“If any area has been newly. added to 
any village, municipal . area or notified 
area . specified in Schedule IT to the 
Karnataka Rent Control Act, 1961, by 
means of an. appropriate notification 
issued under the -provisions of the law 
governing municipalities or village Pan- 
chayats and Local ‘Boards, is a separate 
notification under. sub-section (5) of 
Section 2 of that Act, necessary to make 
the provisions of that Act . applicable 
to that newly. added area ?” jae 

2. -A Division Bench of this Court, 


`. of which one of..us was a member, has 


answered this question in the affirmative 
in Balwant Shamrao Deshpande v. Sada- 
shiv ._Haripant Kulkarni, (1975) 1 Kant 
LJ 386; (ATR 1975 Kant 47). But the 
referring Bench felt that the said deci- 
sion. requires ‘re-consideration in view 
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of the subsequent decision of the Sup- 
: reme Court. In the order of reference, 
the Division Bench has given the cita- 
tion of the decision of the Supreme 
Court as Nalanda Ceramic and Indus- 
tries Ltd., v. N. S. Choudhury and Co. 
(P.) Ltd, AIR 1977 SC 2142. That de- 
cision has no bearing on the question. 
We are satisfied that the Division Bench 
really intended to refer to the decision 


+ on the next.page, i-e. Nandlal v. Moti-- 


lal, AIR 1977 SC 2143. 
sel appearing for both 
concur with us: 

3. The petitioner filed Small Cause 
Suit No. 101 of 1976 in the Court of the 
‘Principal Civil ‘Judge, Belgaum for 
possession of the suit house situate in 
.Angol Extension of the City of Bel- 
gaum, for arrears of rent and for future 
mesne profits. The respondent tenant 
resisted the suit inter alia contending 
that as the provisions of the Karnataka. 
Rent Control Act, 1961 (hereinafter re- 
ferred to as the ‘Act’) are applicable, 
the suit.is not maintainable. The peti- 
] tioner, however, took the stand ‘that 
though item-I of Schedule II of the Act 
is applicable to Belgaum -Municipal 
Borough area, the Act is not applicable 
to. the suit property, as it is situate to 
Angol Extension, which area came to 
be included within the Belgaum Muni- 
cipal Borough, under the Bombay Muni- 
cipal Boroughs Act. 1925, which was then 


Learned Coun- 
the sides aiso 


in force, long after the II schedule to ` 


the Act came into force. He further 
submitted that as- no notification by 
the State Government has been ` issued 
under sub-section (5) of Section 2. ap- 
plying the provision of Part II of the 
Act to Angol Extension, the Act is not 
applicable and that, therefore, the suit 
is maintainable. Ir support of his con- 
tention, the petitioner relied upon the 
decision of Division Bench of this Court 
in Balawant’s case. But it was con- 
tended on behalf of the respondent that 
the decision of this Court in Balawant’s 
ease is no more good law in view of 
the subsequent decision of the Supreme 
Court in Nandlal’s case. In view of 
these rival contentions, the learned 
Civil Judge came to the conclusion that 
he has no jurisdiction to go into - the 
question of jurisdiction. under the pro- 
| visions of the. Karnataka ~ Small 
Cause Courts Act, 1964. Consequently. 


the learned’ Civil. Judge made an order. ` 
returning the plaint for presentation to: 
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. came to be 


ALR 


the proper Court. -It is the said order 
that is challenged by the petitioner ` 


landlord under Section 18 of the Kar- 
nataka Small Cause Courts Act, 1964 


4. Learned Counsel “appearing on 
both the sides submitted that the Angol 
Extension; where the suit property is 
situate, was not within. the Belgaum 
Municipal Borough on the date on ` 
which the Act and Schedule H came in- 
to force and further that the said- area 
included within the Bel- 
gaum Municipal Borough under the re- 
levant provisions of the Bombay Muni- 
cipal ` Boroughs Act, 1925, which was 
then in force during the relevant time, 


after. the I Schedule. came into 
force. In Balawant’s case. - (AFR 1975 
Kant 47) the . Division Bench :of this 


Court examining a similar question held 
that the expression “Belgaum . Munici-. 
pal Borough” used in item 1 of Sche- 
dule II of the Act is only a description 
of area to which Part’V has been made 


_applicable and that therefore, if -any ` 


area is added to the Belgaum Munici- 


- pal Borough under the provisions of the 


Bombay Municipal Boroughs Act, 1925 
subsequent to the coming into force of 
the II Schedule, the Act will not 
become automatically applicable to the 
extended area. The Division Bench: has 
furthe: held that a further nolification 
under sub-section (5) of Section 2 of 
the Act is necessary to make the provi- 
sions of Part V of the Act applicable to- 
the Extended area. The .question for 
consideration is as to whether the view 
taken by the Division Bench requires. 
re-consideration in ‘view of the sub- 
sequent decision ofthe _ Supreme Court 
in Nandlal’s case. 


5. Nandlal’s case (AIR 1977 SC 2143) 
arose under the provisions of the C. P. 
and Berar Regulation of Letting of Ac- 
commodation Act (11 of 1946). Sec- 
tion 2 of the Central Provinces ‘and - 
Berar Regulation of Letting of Accom- 
modation’ Act, 1946 (hereinafter refer- 
red to as the 'C. P, Act’) provides: 

-"2. Regulation of Letting and sub- 
letting, ete, — The Provincial Govern- 
ment may, by general or special order 
which shall extend to such areas as the 
Provincial Government may, by notif- 
cation, direct. provide for regulating the - 
letting and subletting of any accommo- - 
dation or class of accommodation whe- 
ther residential or. -non-residential,. 
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whether. furnished or unfurnished and 
whether with or without board and in 
particular,— : 

(a) for controlling. the rents for 
such accommodation either generally or 
when let to specified persons or classes 
of persons or in specified circumstances, 

(b) for preventing the eviction of 
tenants or sub-tenants from such ac- 
commodation in specified circumstances, 


(ec) for requiring such accommodation 
to be let either generally, or to specifi- 
ed persons or classes of persons, or in 
specified circumstances, and . 

(d) for collecting any information or 
statistics with a view to regulating any 
of the aforesaid matters.” 


In exercise of the power conferred by 
Section 2 of the C. P. Act, the Provin- 
cial Government issued an order to the 
effect that the Chapters of the C. P. 


Act specified in column -72 of the table ` 


below shall extend to the areas speci- 
fied into the corresponding entries in 
column 3 of the said table. The order 
was issued by the State Government on 
the 26th of July, 1949 directing, inter 
alia, that Chapter I of the Rent Control 
Order shall extend to the whole of the 
Central Provinces and Berar (and the 
States. integrated with the Central Pro- 
vinces and Berar), and Chapters I and 
IV shall extend to............ 


(a) All the Municipalities in the Cen- 
tral Provinces and Berar and the States 
amtegrated ‘with the Central Provinces 
and Berar. The area of Tiroda was de- 
clared to be a Municipality by a noti- 
fication dated June 12, 1956 and was not 
a Municipality when the aforesaid noti- 
fication was issued under Section 2 of 
that Act. It is in this context that the 
Supreme Court examined this question 
and held as follows :— 


“The validity of the notification which 
was issued on July 26, 1949, under Sec- 
tion 2 of the Act, has not been chal- 
lenged before us, so that there can be 
no doubt that while Chapter I became 
applicable to the whole, of the Central 
Provinces and- Berar and the integrated 
States, Chapters II and IV became ap- 
plicable to- all Municipalities in that 
State with effect from that date. 
was not a Municipality at that time 
and did not come within the purview of 
the notification. But it became a Muni- 
cipality on June 12, 1956 and the 
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notification became applicable to it 
from that date. We therefore see no 
justification: for the argument that the 


` notification was confined to these Muni- 


cipalities which were in existence on 
July 26, 1949, and that a fresh notifica- 
tion was: necessary to extend the bene- 
fit of the Rent Control Order to a sub- 
sequently constituted Municipality. 
There is nothing in the wordings of the 
notification to justify any such argu- 
ment. On the other hand, the wordings 
of the notification are quite unambigu- 
ous and there is no reason why they 
should not be given-their simple and 
natural meaning. They clearly provide 
that Chapters II and IV of the Rent 
Control Order extend to “all the Muni- 
cipalities” in the State. As Tiroda was 
constituted as a Municipality on June 
12, 1956, the provisions of these chap- 
ters became applicable to it from that 
date. ..........60. me a = 


_ One thing that becomes clear from a 
close reading of the judgment of the 
Supreme Court is that their Lordships 
of the Supreme Court have not laid 
down a general proposition of law to 
the effect that if the Act is made ap- 
plicable on a particular date to a speci- 
fied area of a particular description that 
the Act will automatically become ap- 
plicable to further -areas that may be 
added to the originally specified area 
under some other provision of law. 
The decision of the Supreme Court 1s 
only on the construction of the relevant 
portion of the notification issued on the 
26th July 1949 under Section 2 of the 
C. P. Act. The notification which the 
Supreme Court examined provided that 
Chapters I and IV of the Rent 
Control Order shall extend to all the 
municipalities in the Ceneral Provinces 
and Berar and the ‘integrated States 
with the Central Provinces in Berar. As 
Chapters II and IV were made appli- 
cable to- all the municipalities, the Sup- 
reme Court construed the said notifica- 
tion as having. the effect of making 
Chapters II and IV applicable not. only 
to-.the municipalities that were in ex- 
istence on the date of the order but 
also to municinalities that came into 
existence after the issue of the order. 
The Supreme Court came to that con- 
clusion: because the notification provid- 
ed that Chapters If and IV shall extend 
to all the municipalities in the State. 
The Supreme Court :has pointed out that 


(ere serene nrc sen 
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the wordings of the notification are 
quite unambiguous and there is no re- 
ason why they should not be given 
their simple and natural meaning to the 


expression “all the municipalities” in 
the State. As Tiroda was constituted as 
a Municipality on June 12, 1956, the 


Supreme Court held that the provisions 
of these Chapters became applicable 
from that date. Schedule If to the Act 
_ with which we are concerned does not 

provide that Parts IV and V of the Act 
are applicable to all the municipalities 
in the State. Whereas, the notification 
issued under the C. P. Act makes the 
Provisions of Chapters O and IV of the 
Rent Control Order applicable to all the 
Municipalities, Schedule H of the Act, 
with which we are concerned, makes it 
clear that Parts IV and V are not ap- 
plicable to all the Municipalities in the 
State. Schedule H enumerates 61 items 
of areas to which Parts IV and V of 
the Act are made applicable and reads 
as follows :— 


“SCHEDULE II 


I. Belgaum Municipal Borough, - 

2. Belgaum Cantonment, 

3. Nipani Municipal Borough, . 

4. Athani Municipal District, 

5. Gokak Municipal District, 

6. Saundatti-Yellamma Municipal 
District, 

7. Bailhongal Municipal District, 

8. Bijapur Municipal Borough, 

9. Bagalkot Municipal District. 

10. Dharwad Municipal Borough, 

11. Hubli Municipal Borough, 

12. Gadag-Betgeri Municipal Borough, 

13. Haveri Municipal District, 

14 Ranebennur Municipal District, 

.15. Navalgund Municipal District, 

16. Nargund Municipal District, 

17. Byadagi Municipal District. 

18. Guddguddpur Municipal District, 

19. Kalaghatgi-Bendigere village, 

20. Karajgi-Chikmagadur village. 

21. Hangal village, 

22. Ron village, 

23, Mundargi village, 

24. The Revenue village of Bankapur, 

25. The Revenue village of Kod, 

26. Gajendragad village, 

27. Annigeri village, 

28. Hirekerur village, 

‘29. Shiggaon village, 

30. Karwar Municipal District, 

31. Kumta Municipal District, 
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. Gokarn Town Panchayat Area, 

. Bhatkal Municipal District, 

. Sirsi Municipal District, g 
. Ankola Panchayat Group, 

. Siddapur Panchayat Group, 

. Jamkhandi Municipal District, 

. Rabkavi Banhatti 


Municipal Dis- 
trict, ‘ 


. Haliyal Municipal District, - 
. Municipalities and Notified Areas 


in Kodagu District, 


. Gulbarga Municipality, 


Raichur Municipality, 
Bidar Municipality, 
Aland, Gulbarga District, 


. Shorapur, Gulbarga District, 
. Sedam, Gulbarga District, . 

. Yadgir, Gulbarga District, 

- Mangalore Municipality. 

. Udupi Municipality, 

. Kollegal Panchayat Area, 

. Coondapur Panchayat Area, 
. Karkal Panchayat Area, ` 


Puttur Panchayat Area, 


Non-Municipal Areas of Mulki 
and Buntwal, 

. Mudbidri, 

. Cities of Mysore, Davangere and 
Bellary, 

. City of Bangalore and an area 


within a radius of two miles from 
the Municipal limits of the City. 
The Kolar Gold Fields Sanitary 
Board Areas, 


The towns of Kolar, Tumkur, 
Chitradurga, Shimoga, - Chikmaga- 
lur, Hassan, Mandya, Bangarapet, 
Chintamni, Chikballapur, Tiptur, 
Harihar, Sagar, Arsikere, Saklesh- 
pur, Nanjangud, Hospet, Devana- 
halli, Doddaballapur, Nelamangala, 
Magadi, Channapatna, Ramanaga- 
ram, Kanakapura, Anekal, Srini- 
vasapur, Gauribidanur, Turuvekere, 
Kunicipal, Hiriyur, Hunsur, Cha- 
marajanagar, Srirangapatna, Naga- 


mangala, Krishnarajapet,. Mala- 
valli, Maddur, Belur, Arkalgud, 
Holenarasipur, Channarayapatna, 


Kadur; Tarikere, Koppa, Narasim- 
harajapura, Sringeri, Thirthahalli, 
Challakere, Molakalmuru, Honnali, 
Shikaripur, Channagiri, Korata- 
gere, Madhugiri and Gubbi, 
Pandavapur, 

Bhadravathi Old Town and 
Bhadravathi New Board Area, ex- 
cluding New Town, and Paper 
Town.” 
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AM the 61 items are not. described 


with refereńce to the areas of the re-. 


spective Municipalities. A bear read- 


ing of Schedule II clearly indicates that 
Parts IV and V are made applicable to _ 


only some of the municipal areas in. the 
State, There are municipal areas in the 
-State tc which Parts IV and V of the 
Act have not been made applicable. 
Scheduie II shows that Parts IV and V 
of the Act have been made 
to areas of different description such as 
Municipal areas, revenue villages, Pan- 
chayat areas. notified areas, sanitary 
board areas,- towns and cities and the 
City of Bangalore and an area within 
a radius of two miles from the munici- 
pal limits of the City. All-the areas 


included in Schedule II are not munici- - 


pail areas. It is, therefore, clear that 
the Scheme of the I Schedule. of the 
Act with which we are concerned is not 
similar to the Scheme of the Rent Con- 
trol Order dated 26-7-1949 issued -` under ’ 
Section 2-of the C. P. Act. The deci- 
sion of -the Supreme ‘Court cannot, 
therefore, be applied for 
Schedule II to the Act, with which -we 
are concerned. 


6. Sub-section (3) of Section 2 pro 
vides that Parts IV and V- of tne Act 


shall be:.applicable -to the areas speci- 
fied in’ Schedule II and sub-section (4) - 


of Section 2 provides that Part V1. of 
the Act shall be applicable to the areas 
specified in Schedule HI.. -If the prin- 
ciple laid down by the Supreme Court 
-is applicable to Schedule H of the Act, 
it should be applicable to Schedule IT 
of the Act also. Item 10 in Schedule I 
is Dharwar Municipal Borough and item 
11 is Hubli Municipal Borough. But in 
Schedule MI- which consists only five 
items, Dharwar Municival Borough is 
not included though Hubli Municipal 
Borough is included- as item 4 Hubli 
and Dharwar are two cities.in the Dis- 
trict of Dharwar. Dharwar is not only 
the 


the District of Dharwar. Hubli City 
which is 12 miles: from Dharwar is the 
Taluk - Headquarters. of . Hubli Taluk. 
Under: the Bombay- Municipal Boroughs 


Act, 1925, separate Municipal Boroughs. 


were constituted ‘for each. of these cities 
and were in existence for several de- 
cades. Subseauently_ a single Munici- 
pal Corporation- came to ‘be ‘constituted 
under the Bombay Provincial Munici- 
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> construing 5 


Taluka headquarter of Dharwar . 
Taluka but is also the head quarter of -` 
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pal Corporations Act, 1949 by the name 
Hubli-Dharwar Municipal ~ Corpozation. 
It was constituted not only :in respect 
of :the areas. of the- -Hubli-Municipal 
Borough and - Dharwar Municipal 
Borough but also in respect of a strip 


-of area connecting both the areas. The 
Said strip-was not part of either Mumi- 


‘cipal Boroughs. Now if the principle 
laid down. in the Supreme Court- deci- 
sion is- applied to Schedule II, Parts IV 
and V of the Act will be applicable to 
the Borough. and also to the strip con- 


‘necting the two areas. Now let us ap- 


ply the same principle to Schedule TL 
In this schedule, Dharwar ` Municipal 
Borough is not included though it is-in- 


-cluded in Schedule IL Now if we ap- 


ply the principle of item 4 of Schedule 


‘TL. ie,.to Hubli Municipal Borough, it 


‘meéans that Part VI of the Act will be- 
come applicable to the former Dharwar 
Municipal Borough area and also to. the 
. connecting strip... This leads to an ab- 
surd . result ` not contemplated by the 
legislature. -When it was possible to in- 
clude Dharwar Municipal Borough in 
Schedule IM the legislature in its wis- 
dom did not include it in Schedule DI 
and thus expressed its intention not to 
apply Part VI to’ Dharwar Municipal 
Borough area. But if the decision of 
the Supreme Court is applied to Sche- 
dule -II, it will result in applying 
‘Part VI of the Act to:Dharwar Muni- 
cipal Borough Area. contrary. to the in- 
‘tention of the legislature. Now let us 
also examine the situation when a 
particular area is excluded from the 
Municipal ‘area or area of other descrip- 
tion included in Schedule I. ~Can it 
be- said that Part VI of the Act ceases 


‘to apply to such excluded area? Kolar 


Gold Fields Sanitary Board area is in- 
cluded in Schedules I and II of the Act. 
Subsequently Robertsonpet Town Muni- 
cipality: was constituted for a-part of 
the K. G. F. Sanitary Board Area. But 
the Robertsonpet Municipality is not 
included in Schedules I and I and no 
notification has been issued under sub- 
section (5) of. Section 2 of the Act mak- 
ing any of the. provisions of the Act 
applicable “to the newly constituted 
‘Municipal area. Justice Kalagate held 
in. C.- ‘Kanyalal Daga.v. G. Udaichand, 
(1966) '2.Mys LJ 710 that the relevant 
part of- the. Act will continue. to apply 
to that area which was part of the 
Sanitary Board area and camé to be 
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included in the newly . constituted 
municipal area. The principle on which 
the said decision rests is that what is 
contained in the schedule is the descrip- 
tion of the areas to which the relevant 
provisions’ of the Act are made appli- 
cable and that. therefore, if any area is 
subsequently excluded from that area 
under any other law, the provisions of 
the Act will not automatically cease 
to be applicable to the newly excluded 
area. If two constructions are possible 
then the one which reflects the inten- 
tion of the legislature must be prefer- 
red. If the aforesaid decision did not 
_reflect the intention of the legislature, 
appropriate remedial action would have 
been taken by the State by this time. 
The same can also be said about the 
decision in Balawant’s case (AIR 
1975 Kant 47). The decision rendered 
in the year 1974 was reported in the 
year 1975 in the Karnataka Law Jour- 
nal. If the said decision did not reflect 
the intention of the legislature, the Act 
could have been amended or a suitable 
notification under Section 2 (5) of the 
Act could have been issued. That no 
such action has been taken for all these 
years is another circumstance which sup- 
ports the contention that the view taken 
in Balawant’s case is correct. 


7. It was lastly contended on the 
basis of Section 4 (3) of the Karnataka 
Municipalities Act, 1964 that provi- 
sions of Parts VI and V of the Act be- 
came automatically applicable to the 
area newly added under Section 4 (1). 
Sub-section (1) provides for-inclusion or 
exclusion from the Municipality any 


local area. Sub-section (3) of Section 4 
on which reliance is placed reads as 
follows: 


"(3) When a local area is included in 
any municipality, this Act and all no- 
tifications, rules, bye-laws, orders, re- 
solutions, directions and powers (includ. 
ing any tax levied) issued. made or con- 
ferred under this Act, or any other law 
applicable to such municipality. shall 
apply to the said area from the date of 
publication of the notification under 
sub-section (1). 

This sub-section will apply only if any 
other law is applicable to the “Munici- 
pality”. Unless the context otherwise 
requires the word “Municipality” is de- 
fined in Section 2 (15) to mean any 
local area which may be constituted or 
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declared as, a city or a. town munici- 
pality under Section 3 and includes any 
local area which is deemed to be a City 
or a town Municipality under the pro- 
visions of the Act, if such Municipality 
has. not. ceased to be a City or a Town 
Municipality. Having regard to the 
context, there is no scope for applying 
the definition given in Section 2 (15) of 
the Karnataka Municipalities Act, 1984. 
The legislature has in our opinion used 
the expression “Belgaum Municipal 
Borough” in item No. 1 of the Sche- 
dule II as a convenient mode of describ- 
cng or identifying the precise area to 
which Parts IV and V of the Act are 
made applicable. The expression “Bel- 
gaum Municipal Borough”? cannot in 
the context be understood as meaning 
“Municipality” as defined in Section 2 
(15) of the Karnataka Municipalities 
Act. Therefore, no -reliance ean 
placed on Section 4 (3) of the Munici- 
palities Act for the contention that 
Parts IV and V of the Act become auto- 
matically applicable to the area extend- 
ed under Section 3 of the Municipalities 
Act. ` 


8. In Balawant’s case (AIR 1975 Kant 
47) this Court has, on a thorough ex- 
amination of the provisions of the Act, 
come to the conclusion that the legisla- 
ture has used the expression “Belgaum 
Municipal Borough” in item 1 of Sche- 
dule IT to the Act tò describe the area 
to which Parts IV and V of the Act 
have been made applicable and those 
words cannot be understood as meaning 
“municipality” as defined in Section 2. 
(15). Consequently, it has held that if 
any area is added to the Belgaum 
Municipal Borough subsequent to the 
coming into force of Schedule. II under 
Mysore Municipalities Act, 1964, the Act 
does not automatically become appli- 
cable to the newly added area and that 
the Act can be made applicable to the 
newly added area only by issue of an 
appropriate notification under  sub-sec- 
tion (5) of Section 2 of the Act. In 
our opinion, the decision of the Division 
Bench of this Court in Balawant’s case 
lays down the law correctly and does 
not require reconsideration consequent 
upon the decision of the Supreme Court 
in Nandlal’s case. 


For the reasons stated above, we an- 
swer the: question referred to us in t 
affirmative. -- 
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RAMA JOIS, J. (Dissenting Judg- 
ment):— 9. I have read the opinion of 
my Lord Malimath, J. but witn great 
respect to his Lordship, I do not agree 
that a separate notification under Sub- 
section (5) of Section 2 of the Karnataka 


Rent Control Act, 1961 (hereinafter re- . 


ferred to as “the Act’’} is necessary to 
bring the provisions of the Act into 
force in any area on its inclusion in any 
Municipal area specified in O Schedule 
to the Act. Reasons for my conclusion 
are as follows: 

10. Sub-sections (3) and (5) of Sec- 
tion 2 of the Act and the relevant part 
of IT Schedule read: ; 

"2. Application of the Act.— 

(1) and (2) = i 

(3) Parts IV and V of the Act shall 

. be - applicable to the areas specified in 
Schedule IL 
y (4) k * * + + 


© (5) The State Governmènt may, by 
notification, apply all or any of the 
provisions of Parts II, DI, IV, V or VI 
to such other areas from such dates as 


may be specified in the notification”. 
(Underlining by me) 
“SCHEDULE II 


(See Section 2 (3)) 
. 1. Belgaum Municipal Borough. 
* - x “>? 

Sub-section (3) of Section 2 provides 
. that Parts IV and V of the Act applies. 
to areas specified in II Schedule. Part 
IV deals with deposit of rent and Part 
V of the Act contains provisions, which 
control the eviction of tenants. Bel- 
gaum Municipal Borough, which was 
constituted as such under the provisions 
of the Bombay Municipal Boroughs Act. 
1925, was specified in IW Schedule. 
Therefore, Part V came into force in 
the area covered by Belgaum Municipal 
Borough on 31-12-1961 on which date 
the Act came into force. The Karnataka 
Municipalities Act, 1964 (hereinafter 
referred to as ‘the Act’) came into force 
on 1-4-1965. Under this Act; Belgaum 
Municipal Borough was renamed as Bel- 
gaum City Municipality (hereinafter re- 
ferred to as ‘Belgaum - Municipality’). 
Thereafter Angol area was included in- 
- to the Belgaum Municipality. To this 
extent there is no controversy between 
the parties, : x 

11. Learned counsel for petitioner 
contended that though Angol area has 


. Dattaram v. 
. become part of Belgaum Municipality, 


. State 
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Parts IV and V of the. Act has not come 


into force in that area as no notifica- 


tion has-been issued under sub-sec- 
tion. (5) of Section 2. of the Act. In 
support of this submission he relied on 
a Divis Bench decision of this Court 
in .Balawant Shamrao Deshpande v. 
Sadashiv Haripant Kulkarni (AIR 1975 
Kant 47) The said decision fully sup- 
ports his submission. 


12. Learned counsel for the respon- 
dent contended as follows: . 


(1) The view taken in Balwant’s case 
on the interpretation of sub-section (3) 
of Section 2 of the Act and sub-section 
(3) of Section 4 of the Municipalities Act 
is not correct, and that on a correct in- 
terpretation of these provisions, it 
should be held that Part V of the Act, 
came into force in Angol area on its in- 
clusion within Belgaum Municipality. 
In.support of the submission that the in- 


_terpretation of sub-section (3) of Sec- 


tion 2 of the Act made in Balawant’s 


` case is not correct, he relied on the deci- 


sion of the Supreme Court in Nandlal 
v. Motilal (AIR 1977 SC 2143). 


13. Though the question referred for 
the opinion of the Full Bench covers 
village panchayats and .Local Boards 
also, as the arguments before us were 
confined to the applicability of the Act 


‘to areas included in any municipality 


specified in I Schedule to the Act.. I 
shall confine myself to the interpreta- 
tion of the relevant 
Act and the Municipalities Act. _ 

' 14, I shall first consider as to whe- 
ther by virtue of sub-section (3) of Sec- 


provisions of the 


tion 4 of the Mumicipalities Act. Part V 
of. the Act came into force in Angol 


area on its inclusion in Belgaum Muni- 
cipality. Sub-section (3) of Section 2 
of the Act provides that Parts IV and 
V of the Act shall be applicable to areas 
specified in II Schedule. Belgaum 
Municipality (Belgaum Municipal : Bor- 
oush) is included in II Schedule. There- 
fore, Parts IV and V applied to the area 
of Belgaum Municipality from 31-12- 
1961 on which date the Act came into 
force, sub-section (1) of Secuon 4 
of the Municipalities Act empowers the 
Government to include 
municipality any local area adjacent 
thereto. Sub-section (2)  reauires that 
the notification, issued under sub-sec- 
tion (1) should’ also define the- limits of 





in any: 


“ft 





-Municipality, 


' Part V of the 
cally come into~ force in such an area.. 
he: 
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the local. area, which is sought to be 
included into a municipality. It is com- 
mon ground that this has been done and 


_ consequently Angol area has ‘become 


part of Belgaum-. Municipality. Sub- 
section (3) of Section 4 of the Munici- 
palities. Act reads: . 


"4. Power to sans or tida areas 


inor from MUREP and the’ effect 


thereon, — 

(1) & (2) *™* 

(3) - When a local ` ‘area is included in 
any municipality. this Act and all noti- 
fications, rules, bye-laws, orders, resolu- 
tions, directions and powers (including 
any tax levied, issued, made or confer- 
red under this Act or any other-law ap- 
plicable to such municipality shall: ap- 
ply to the: said area from the date of 
publication of the. notification under 


aub -section . (1).” - 


Sub-section ` (3) provides that on the 
inclusion of any local area, into a 
municipality, not only all the notifica- 
tions, rules, “bye-laws etc., issued under. 
that Act, but also any other law which 
was applicable to the area covered by 
such Municipality shall apply to the 
area so included from the date of 
publication of the notification under’ sub- 
section (1)..'Thérefore, it follows -that 
Part V of- the Act. being one of the law 
which was applicable. to Belgaum’ 
it came’ into’ force in: 
Angol area with effect from the date it 
stood included in Belgaum: Municipality. 


15. The contention, ` 
by the 
tioner is as follows: 


however, urged 
learned counsel for the peti- 
Sub-section : (3) of 


_ Section 4 of the -Municipalities’ Act re- 
_ fers to laws which were applicable ‘to 


‘Municipality’ as such and not to- any, 
area which was part of that Munici- 
pality. Sub-sections (3) and (5) of Sec- 
tion 2 of the Act refers to areas and not 
to ‘Mimicipality’. Therefore, on the in- 
clusion of an` area into a Municipality, 
‘Act does not automati- 


In support of this interpretation. 
relied: on the Division Bench decision of 
this Court in Balwant’s case. (AIR ‘1975 
Kant 47). The view taken-in the said 


decision, no ` doubt supports - his submis- 
-sion. 


16. I find it difficult to accept the 


-submission that the word Municipality’ 
used in -: t 
‘of the Municipalities Act does not refer 


ee 


- sub-section (3) . of Section 4 
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_ tion’ 4 of the “Municipalities Act 


. fect from ` 
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to the territorial area which it covers, 
The word ‘Municipality’ is defined. in 


Section 2 .(15) Re the EOS pae Act, 
It reads thus : 


"2, (15) ‘Municipality’ means any local 
area which may be; constituted or . de- 
clared. as a city.or a town municipality . 
under Section 3 and’ includes tny local 
area which is deemed to be a city or a 
town municipality , under the provisions | 
of this Act. If such, municipality has 
not ` ceased to be a city - or a town 
municipality,” x : i 


` In- view of _this “definition, the word 
‘municipality’ used in sub-section (3) of 
Section 4 of the Municipalities Act 
means .the territorial area for which a 
municipality was constituted and in- 
eludes the area, which-is deémed to be 
a municipality under the Municipalities 
Act. Therefore for the purpose of the 
present, case, - Belgaum Municipality 
means territorial area for which Belgaum 
Municipality was constituted:. Conse- 
quently when Anglo. area was mcluded ~ 
into Belgaum Municipal area by virtue 
of sub-s. (3) -of S.4 of the Municipalities 
Act, Part V of the Act being one of 
the law which’ was applicable to Bel- 
gaum Municipal area, began to apply 
to Angol area also on its inclusion into 
the said municipality. Therefore, I am 
unable to agree that a notification under 
sub-section (5) of Section 2 of the Act 
was ‘necessary to bring Part V of the 
Act into force in’ Angol area. 


17. In my opinion, ` the above ‘con- 
clusion can also be reached even with- 
out the aid of sub-section (3) of Sec- 
even 
on the language of sub-section (3) of 
Section 2 of the Act in the light of the 
ratio of _ the decision of the Supreme 
Court in .Nandlal’s case, (AIR 1977 SC 
2143). In. the said decision,- the Sup- 
reme Court held that though the noti- 
fication was issued. under Section ’2 of 
the C. P. and. Berar Regulation of * Let- 
ting of Accommodation Act, 1946, ap- 
plying the provisions of that Act to all 


the municipalities. in-the former State 


of C. P.‘and Berar-on 26-7-1949 and 
consequently that Act was not appli- 
cable to Tiroda town, as it was not 
a municipality then, C. P. Act be- 
gan to apply to Tiroda town with ef- 
12-6-1956.. on which date it 
was constituted into a municipality.. 
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The contention urged- for the -respon-' 
dent therein ‘that a fresh‘ notification’ 
was necessary. to bring that Act into 
force in Tiroda Municipality, was repel- 
led. ‘Similarly, in the. present . case, it 
may be seen that sub-section . (5) 
Section 2 of -` the - 
notification may be issued. applying all 
or any of the provisions of the Act to- 
such other areas which means areas- 
other than those included in IL Sche- 
dule. Therefore, when Belgaum Munici- 
pality finds a place in I Schedule and 
Angol area has become part of. that. 
municipality, provisions of. Parts IV and 
V appiied to that area from the date 
of inclusion of that area in Belgaum 
Municipality by the force of sub-section 
(3) itself and a notification under sub- 
section (5) would be unnecessary.. To 
put it differently, the use of the words 
‘other areas’ in sub-section (5) indicates: 
that a notification under sub-section (5) . 
of Section 2 of the Act would become 
necessary, if- the Government intends to 
apply the provisions of the Act to 
areas other than municipal areas speci- 
fied in It Schedule. Therefore, in my 
opinion a notification under sub-sec- 
tion (5) of Section 2 of the Act would 
have become necessary, if only the Gov- 
ernment wanted to apply the provisions 
of Part V of the Act to Angol area. 
even without including the said:. area 
within the area of Belgaum Munici- 
pality and in the present case such a 
notification was unnecessary as Angol 
area had become part P Belgaum: 
Municipality. 


18. In ia light of the above deci- 
sion, with great respect, I disagree with 
the view taken by the Division Bench 
of this Court in Balawant’s case (AIR 
1975 Kant 47). I accept the contention 
urged for the respondent. ` . 


19.. In the result, my eee to the 
question referred for opinion is ‘as fol- 
lows :— - 


If any area -has been ` i iewly added to 
any municipal area specified in 
U Schedule to the Karnataka: Rent Cor- 
tro] Act, 1961, by virtue of a notifica-- 
tion issued under the provisions of the 
Karnataka . Municipalities Act, 1964, no ` 
separate notification under sub-section 
(5) of Section 2 of the Karnataka Rent 
Control Act is necessary to make. the 
provisions of Parts IV and p V of ‘the 





of `. 
„Act, provides that a <‘ 


. important’ purpose, - 
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Karnataka Rent Control Act applicable: 
to the ney: added. area. a 


. Reference answered accordingly.. 


V, 
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M. N- VENKATACHALIAH AND 
N. R. KUDOOR, JJ. 
Balaguuda Nijagouda Patil and another, 
Appellants v. State of Karnataka and 
cthers, Respondents, 
‘Writ Appeal No. 128 of 1976, D/- 4-11- 


- 1980.* 


(A) Land Acquisition Act (1 of 1894), 
Section 4 — Karnataka Land Acquisition 
Rules (1965), Rule 3 Notification . 
under Section 4 — Publication — Not 
according to law Effect. W. P. 
No. 5521 of 1975, D/- 18-11-1975 (Kant), 
Reversed. 

-The requirement of Section 4 as to the 
publication. of the substance -of the noti- 
fication at.convenient place in the loca- 
lity where;the land is situate connotes a 
definite idea and is intended to serve an 
One, can understand 
the claim that a notice.’ containing sub- 
stance of the notification was affixed to 


some identifiable land-mark in the loca- 


lity. But the statement that the notice 
was affixed to the land is ununderstand- 


- able and conveys no meaning. The report 


of the Officer effecting the publication 
must specify the place of such  publica- 
tion. - In the. present case, the report 
does not even say as to which precise 


- part of the land the notice came to be 


affixed, The proceedings, therefore, stand 
vitiated for - non-publication of. public 
notice in the locality in accordance with 
law. W. P. No. 5521 of 1975, D/- -18-11- 
1975 (Kant), Reversed. (Para 6) 

(B) Land Acquisition Act (1 of 1894), 
Section ‘45 (1) (c) — Notice — Personal 
service — Compliance with O. 5 Rr, 17, 
19, C. P. C. — Mandatory — (Civil P. ©. 
(5 of 1908), O. 5, Rr. .17, 19). W. P. No. 
5521 of 1975, D/- AORE ADN (Kaut), Be- 
versed. 

If personal service of notice under the 
Act is sought to be effected in terms of 
first part of Section 45 (1) (c) the provi- 
sions .of Rules 17 and 19 of Order 5 
of the Civil P, C, are attracted and have 
to be complied with, Otherwise th? 
purported service cannot be considered 


*To set aside order; D/- 18-11-1975 
W. P. No. 5521 of 1975. 
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‘had been challenged by -the 
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proper and acceptable, W. P, No. 3278 
of 1971, D/- 31-10-1972 (Kant) Rel. on.. 
W. P. 5521 of 75, D/- 18-11-1975 (Kant): 
Reversed, (Para 5) 
Cases Referred: Chronological Paras! 
(1972) WP No. 3278 of 1971, D/- 31-10- 

1972 (Kant) Irabasayya Gadigeyya 

Matkad v. State of Mysore 5 


V. C. Narasimha, for Appellants; N. Y. 
Hanumanthappa, Addi. Govt. Advocate, 
for Respondents, i 

JUDGMENT :— This appeal ty the un- 
successful petitioners in W, P, No. 5521/ 
1975 is directed against the order dated 
18-11-1975 of the learned single Judge 
yejecting the writ petition at the preli- 
minary hearing stage. 
`2. Appellants claim to be owners of 
Sy. Nos. 400/4, 400/5, 398/1D+2A and 
398/1A measuring 39 guntas 1 acre, 2! 
guntas, 6 acres, 6.guntas and 12 guntas 
respectively of Sankeswar village in Bel- 
gaum District, These lands, amongst 


others, were proposed tobe acquired for | 


purposes of locating the “Sugarcane Re- 
search Centre” pursuant to the Preli- 
minary Notification dated 5-11-1972 pub- 
lished under Section 4 (1) of the Land 
Acquisition Act (for short the ‘Act’). Ap- 
pellants did not file any objections under 
Section 5A of the Act, However, when 
notices under Section 9 were sought to 
be served on them, appellants approach- 
ed this Court challenging the proceed- 
ings of acquisition on grounds, inter alia, 
that no public notice of the substance of 
the notification was given and tha; a 
copy of the notification was not also 
served on the appellants, It is relevant 
to State that the preliminary notifica- 
tion refers to and concerns lands other 
than those in which the appellants are 
interested and the challenge to the pro- 
ceedings is-to the extent they relate to 
the lands of the appellants. 


3. Learned single Judge, by his order 
dated 18-11-1975, was of the view that 
the records of the proceedings of acqui- 
sition disclosed that while the ‘Sanadi’ 
tried to serve a notice on the appellants, 
they refused and declined to receive 
the notice and that thereafter the ‘Sanady’ 
‘affixed a copy of the notice on the door 
of appellants’ house. Learned single 
Judge also took note of the circumstance 
that earlier proceedings for acquisition 
of the same lands for the same purpose 
appellants 
themselves. In view of these circum- 


stances. the learned single Judge took the 
er tt A 
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view that the grievance of the appellants 
was neither bona fide nor justified and,” 
accordingly, rejected the writ petition, 


4. We have heard Shri V. C. Nara- 
simha, learned counsel for the appellants 
and Sri N. Y. Hanumanthappa, learned 
Government Advocate. Records of the 
proceedings before the Land Acquisition 
Officer were made available at the hear- 
ing. 

5. Shri V. C. Narasimha, learned 
counsel for the appellants urged that 
the view of the learned single Judge 
that service of the notice on the appel- 


lants should be held to be sufficient is 
erroneous. 
From the submission of counsel on 


this point, two aspects emerge for con- 
sideration. The first is whether service 
of a copy of the preliminary notification 
on appellants was sufficient; the second 
is as to the effect of non-service — if 
service is not good and sufficient — on 
the proceedings. The notice we are now 
concerned with is the one contemplated 
by the provisions introduced into the 
body of Section 4 (1) by the Land Ac- 
quisition (Mysore Extension and Amend- 
ment) Act, 1961 (Act 17 of 1961). The 
provision so added reads : Ai 


reir The Deputy Commissioner may 
also cause a copy of such notification to 
be served on the owner 
occupant of the land.” 


In this case, the Land Acquisition Officer 
directed a copy of the Notification to be 
served on the appellants, It was urged 
before the learned single Judge for the 
respondents that when the village Sanadi 
sought to serve a copy of the notification 
on the appellants, the latter refused to 
receive them. This version has been ac- 
cepted by the learned single Judge. 


Section 45 of the Act prescribes the 
mode of service of notices issued under 
the Act. Section 45 (1) (c) provides, in- 
ter alia, that a notice affecting an indi- 
vidual person be served in the manner 
provided for the service of summonses 
in the Civil P. C., 1908, Rule 17 of O. V 
of the Civil P. C. speaks of the procedure 
when a party refuses to accept service 
and Rule 19 provides that where a sum- 
mons is returned under Rule 17, the 
Court shall, if the return under that 
rule has not been verified by the affi- 
davit of the serving officer, and may, if . 
it has been so verified, examine the serv- 
ing officer on oath and may make such 
further enquiry in the matter as it 
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thinks fit- and shall either declare that 
the ‘summons has been duly served or 
order such service as it thinks fit, 


In the present case, there is no veri- - 
fication by affidavit of the ‘serving offi- 
cer, The Land Acquisition Officer has, 
admittedly, not examined the serving 














quired by Rule 19 of Order V. If per- 
sonal service is sought to be effected in 
terms of the first part of S. 45 (1) (c) — 
as indeed was apparently done in the 
present case —- the provisions of Rr, 17 
and 19 of Order V of the Civil P. C. are 
attracted and have- to be complied with. 
Otherwise, the purported’ service cannot 
be considered proper and acceptable. 
(See Irabasayya Gadigeyya Mathad v. 
State of Mysore, W. P, No, 3278/1971 dis- 
31-10-1972), Accordingly, 


copy of the notification cannot be held 
to have been properly -made in the pre- 
ent case, With great respect, the con- 
clusion reached by the learned single 
Judge on this point appears to us to be 
insupportable. 


But the effect of this non-service on 
the validity of the proceedings depends 
upon the question whether the require- 
ments of Section 4 (1) in this behalf in- 
troduced by Act 17 of 1961 are man- 
datory. Léarned Government Advocate 
says two learned single Judges of this. 
Court have taken the view that this 
provision is mandatory and the said 
matters are pending in appeal. We do 
not feel called upon to decide this con- 
troversy in this case as in our view, the 
appeal could be disposed of on a much 
shorter point. . 

6. This point concerns the non-publi- 
cation of the substance of the notification 
in the locality as required by Sec, 4 (1). 
The Land Acquisition Officer has addres- 
sed a communication to the Tahsildar of 
Hukkeri asking him to cause publication 
of the public notice on the notice board 
of the Taluka Office: the notice board of 
the village Chavadi and at convenient 
place in the locality where the lands are 
situate. Pursuant to this, the Tahsildar 
of Hukkeri has made an endorsement on 
the back of this letter ‘stating that these 
things have been carried out. : : 

We have seen the report of the Talati 
dated 30-10-1972, on the, basis of which 
the Tahsildar has made this endorsement. 
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. the locality where the 
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So far as the publication in the locality 
is ‘concerned, the said report says : 

. (Matter being in regional language, 
not printed — Ed.) . 

Though Talati’s report ‘says that the 
public notice was affixed on the village 
Chavadi on 28-10-1972. it is not; however, 
clear asto when the publication in the 
locality said to have been made by affixing 
the notice tothe land was made. S, 4, in- 
ter alia, provide that the Land Acquisition 
Officer shall cause public notice of the 
substance of the preliminary notification 
to be given at convenient place in the 
locality where the Jands are situate. 
Rule 3 of the Karnataka Land Acquisi- 
tion Rules 1965° prescribes the mode of 
such publication. Assuming that the 
requirements of publications on the 
notice boards of the Deputy Commis- 
sioner’s Office, Tahsildar’s Office and 
of the village Chavadi are duly made, 
it cannot be said that the requirement 
of publication at convenient place in the 
locality where the land proposed for 
acquisition is situate has been complied 
with in the present case, 

The statement that the notice was 


_ affixed to the land is ununderstandable 


and conveys no. meaning. What the law 
requires is that it should be published at 
convenient place in the locality where 
the land proposed for acquisition 1f 
situate. The requirement of the section 
as to the publication of the substance of 
the notification at convenient place in 
land is situate 
connotes a definite idea and is intended 
to serve an important purpose. One can 
understand the claim that’a notice con- 
ining substance of the notification was 
affixed to some identifiable landmark in 
the locality. The report of the officer 
effecting the publication. must 
the place of such publication. In the pre- 
sent case, the report does nol even say 
as to which precise part of the land the 
notice came to be affixed. ; 
That apart, it is seen from the records 
that public notice in question was de- 
spatched from. the L. A. O.’s office at 
Belgaum on 27-10-1972. The Tahsildar’s 
Office at Hukkeri has received the com- 
mumication on 28-10-1972. All the re- 
quiréments of publication including the 
affixture to the land are claimed to have 
been attended to on 28-10-1972 itself. 
From the report of the Talati it is 
difficult to say whether publication bv 
affixture to the land was done on 


7 
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28-10-72 or on 30-19-22. Ona perusal of 
the records, we are satisfied that ‘the 
public notice has not been published in 
the locality in accordance with law. The 
proceedings, in our opinion, stand vitiat- 
ed on this account, 

T Accordingly, this appeal - is “allowed 
and in reversal.. of the order of the 
learned single. Judge, the writ petition 
is allowed in part and the entire proceed- 
‘ing in so far as they relate to. the 
acquisition of the appellants’ lands pur- 
suant to the ‘preliminary notifica- 
tion dated .27-10-1972 in No, T LAQ/SR-813 
up to the stage of issue of notices under 
Section 9 require to be -and are hereby 
quashed, , 

8. In the circumstances of the case, 
the parties are, left to bear- _ their own 
costs in -this. appeal. ` 

Appéal allowed. 
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- D. M. CHANDRASHEKHAR, C. J, 
` AND P. P. BOPANNA, J. 


-T. H.. Saganappa, Appellant v. TR 
Srinivasamurthy and others, Respondents, 


1980.* 


Constitution of India, Art. 226 — Writ 
— Other remedy open — Writ against ac- 
ceptance of nomination paper for presi- 
dentship of municipal. council — Remedy 
of election petition available under Kar- 
nataka Municipalities. (President and Vice- 
President) Election Rules — Maintainabi- 
lity of petition, (Karnataka Municipalities 

` (President and Vice-President) Heston 
Rules (1965), R17). K 


When the: proposer of the petitioners 
candidature is also the’ seconder of the 
nomination of respondent, acceptance of 
the respondent’s nomination is. invalid, 
The illegality in accepting the nomination 
of the respondent is obvious and does not 
require any investigation. Election with 
such nomination papers will be vitiated. 
Instead of giving room for an aggrieved 
party-to resort to election petition, it will 
be better to correct the error at the ear- 
lier stage itself. Hence: exercise of writ 
jurisdiction’ against the acceptance of the 
nomination is correct. (1979) 1. Kant LJ 
153, Dist. AIR 1975 sc 2140, Explained. 


l *Against Judgment of. Venkatesh J. m 
_W. P. No. 17773 of 1980, D/- 21-11-80. 
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T. H. Saganappa v. T. R. Srinivasamurthy 


Writ Appeal . No. 2056 of 1980, D/- ae, 


A.I. R. 
Writ Petn. No. 17773 of 1980, DÍ- 21-11-80, 
Affirmed. h . (Para 7) 
Cases - Referred: Chconolagical . Paras 
(1978) 1 Kant LJ 153- 4 
AIR 1975 SC 2140 e 5 

H. S. Jois, for: Appellant; : N. R. Nijalin-. 
gappa, for Caveator. 

D. M. CHANDRASHEKHAR ` c Ia 
This is an. appeal from the order of. Ven- 
katesh, J.; allowing W, P. No. 17773 of 
1980. Respondent 5 thérein has presented 
this appeal. For the sake of convenience, 
the parties will hereinafter be referred 
to according to their respective positions 
in the writ petition. 

2. The petitioner and respondents 2, 3 . 
and 5 had filed their nomination papers 
in the election for the office of 
the President of the Town Municipal 
Council, Tarikere. Respondent: 1, the 
Election Officer, accepted all those nomi- 
nation papers: Before the poll toòk place, 
the petitioner impugned the acceptance of 
the nomination paper of Respondent 5 on 
the ground that the same person who had 
seconded the nomination of respondent 5 
had already proposed the candidature of 
the petitioner. This fact was not disputed 
by the parties. i 
- 3. The learned single Judge held that 
under sub-r. (4) of R. 4 of the Karnataka 
Municipalities. (President and Vice-Pre- 
sident) Eléction Rules, 1965 (hereinafter 
referred to as the Rules) the person who 
had proposed the candidature of the peti- 
tioner, could not have seconded -the 
nomination of respondent 5 and that 
therefore the acceptance of nomination 
paper of respondent 5 was invalid.In that - 
view, the learned single Judge quashed 
the. acceptance of the -nomination paper 
of respondent 5 and issued a mandamus © 
to the Election Officer to treat only the 
nomination papers of the petitioner and 
respondents 2 and 3 as valid and to hold 
the election accordingly. 

4. In this appeal, Shri H. Subramanya 
Jois, learned counsel for the ` appellant 
(respondent 5 in the writ petition), con- 
tended that as there was an alternative 
remedy by way of an election petition . 
provided under Rule 17 of the Rules, the 
learned single Judge was not justified in 
exercising the jurisdiction under Art. 226 
of the Constitution and in interfering with 
the -decision of the Election Officer. In 
support of his contention, Shri Subra- 
manya Jois strongly relied on the deci- 
sion of Rama ‘Jois, J. in Fakirappa Yel- 
lappa Kali y. Deputy Commissioner ((1979) 
1 Kant LJ 159), There, his Lordship ‘held 
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that the illegal acceptance of a nomination 
paper, did not warrant the exercise of the 
jurisdiction under Art. 226 (1): (b) of the 
Constitution. That decision was based on 
the language of Article 226 of the Con- 
stitution, as it stood after the 42nd- 
Amendment to the Constitution. That 
Article has been further amended by the 
44th Amendment and the words “no injury 
of a substantial, nature’ which occurred 
in sub-clause (b) of clause (1) of that 
Article as it stood after the 42nd Amend- 
ment, are no longer in that Article after 
it was amended by the 44th Amendment. 
Hence, that decision is of no assistance 
to the persent case. -> i 

5. Shri Subramanya Jois next relied 
on the observations of the Supreme 
Court in Nannoo Mal v. Hira Mal (AIR 
1975 SC 2140) to the effect that an elec- 
tion to the office of the President of a 
Mumicipal Board could be challenged’ only. 
according to the procedure prescribed by 
the U. P. Municipalities Act and that is; 
by means of an election petition present- 
ed in accordance with the provisions of 
that Act and in no other way. In para 5- 
of that judgment, the Supreme Court it- 
self has observed “whether there can be 
any extraordinary circumstances in which 
the High Courts could exercise their 
power under Art. 226 in relation to elec- 
tions, is not now necessary ‘to consider.’ 
Thus, there is no unqualified statement 
of Jaw by the Supreme Court that an 
election can never be challenged in a 
petition under Article 226 of the Con-- 
stitution. C mos 

6. Lastly it was contended by Shri 
Subramanya Jois that there was no ex- 
traordinary circumstance to warrant the. 
exercise of power of this Court under 
Article 226 of the Constitution. l 


7. In the present case, the illegality 
im accepting the nomination paper of re- 
spondent 5, is obvious and does ‘not re- 
quire any investigation. If the election 
were to be held on the basis of accept- 
ance of that nomination paper, -the elec- 
tion will be vitiated. Instead of allowing . 
the election to take place and driving the 
aggrieved party tothe necessity of filing 
an election petition whichis bound to be 
allowed, it will be much better to correct- 
at the earlier stage itself the error com- 
mitted-by the Election Officer so that 
waste of public time and money may be 


avoided. Hence we are unable to accept ` 


the contention of Shri Subramanya Jois 
that the learned- ‘single Judge: erred. in 
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exercising his jurisdiction: under Art. 126 
of the. Constitution and in -interfering 
with the acceptance of the nomination 


papers by the Election Officer. 3 


-+ 8. -In the result, we do not admit ‘this: - 


appeal, but dismiss it, > 
ate - * Appeal dismissed, 


ce 
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` Smt. Subhasini, Petitioner v. B. R. Uma- 
kanth, Respondent. . l 

C. R. P. No. 2507 of 1978, D/- 27-3-1980. 
. (A) Hindu Marriage Act (25 of 1955), 
Ss. 13, 24’and 28 (as amended by Act 68 
of 1976) — Divorce petition — Applica- 
tion under S. 24 — Order directing pay- 
ment to applicant to meet expenses and 
support herself during pendency of main 
petition — Only revision and not appeal 
is maintainable — Held, there is no con- 
flict between -AIR 1975 Kant 31 and ILE 
(1979) 1 Kant 382.. (Para 4): 

(B) Hindu Marriage Act (25 of 1955), 
Ss. 24 and 26 — Application under S. 24 
with an averment of existence of minor 
child — Court can make order awarding 
maintenance pendente lite in respect of 
minor child as well as applicant. 

Where an application for maintenance. 
‘was filed under S. 24 with an averment 
of the existence of minor child the Court 
could make ‘an order awarding mainten- 
ance pendente lite in-respect of minor 
child as well as the applicant having re- 
gard to the provisions of S. 26. AIR 1976 
Kant 215, Rel. on. (Para 6) 


Though S. 24 in terms refers only to 
the wife or husband making an applica- 
tion, the Court has got power under S. 26 
to make interim order. in respect of main- 
tenance of minor children also, 
x ee {Para 6) 
Cases Referred: Chronological Paras 
ILR (1979) 1 Kant 382 1, 3, 4 
(1977) 2 Kant LJ 29 6 
AIR 1976 Kant 215:(1976) 2 Kant LJ 

24 aie: a 6 
AIR 1975 Kant 31: (1974) 12 Kant LJ 

265 oe S 1, 8 
_Smt. 5. Pramila, for Petitioner; S. V. 
Shama Rao, for Respondent, ` 

-SRINIVASA . IYENGAR, J.:— The 
learned single Judge has referred this re- 


vision petition. to a Division Bench on the ` 
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ground that there is some conflict between 
the decision reported in the case of Para- 
shuram Rao Anantha Rao Pise v. Smt. 
Prathibha Parashuram Rao Pise, (1974)/ 
1 Kant LJ 265: (AIR 1975 Kant 31) and 
the decision reported in the case of Mrs.’ 
Sudha v. B. Narasimha Pai, ILR (1979) 1 
Kant 382. 

2. The petitioner has flied this revision 
petition against an order made by the 
Principal Civil Judge, Bangalore City 
under S. 24 of the Hindu Marriage Act, 
1955 directing payment of Rs. 275 per 
month in order to meet the expenses and 
` in order to support herself during the 
pendency of the main petition for divorce 
filed by the respondent-husband. The 
plea is that the amount awarded is linger: 
quate. 

3. The learned Judge permitted the 
_ conversion of the revision petition into 
a Miscellaneous appeal following the 
decision of this Court in the case of 
Parashuram Rao Anantha Rao Pise, (AIR 
1975 Kant 31). Subsequently the decision 
of this Court in the case of Mrs. Sudha, 
(LR (1979) 1 Kant 382) was brought to 
his notice in which it has been held that 
no appeal would lie under S. 28 of the 
Hindu Marriage Act. In the light of ‘this, 
the earlier order was recalled by the 
learned Judge and this reference has been 
made. 


4. There is no conflict between the 
two decisions referred to above. Section 28 
of the said Act was amended by Act 68 
of 1976. As the provisions stood earlier 
thereto, an appeal was maintainable 
against every order made under the Act 
except in respect of order for costs. But 
by virtue of the amendment, an appeal 
was provided against all the decrees made 
by the Court in a proceeding under the 
Act except that no appeal was permissible 
on the subject of costs only. So far as the 
orders were concerned, Section 28 (2) 
provided that orders made by Court in 
any proceedings under the Act under Sec- 
tion 25 or Section 26 and if they were not 
interim orders, were appealable. Even in 
respect of such orders, no appeal was per- 
missible on the subject of costs only. It 
is therefore apparent that thereis no con- 
flict between the two decisions and the de- 
cision reported in Mrs. Sudha’s case (ILR 
(1979) 1 Kant 382) was applicable on the 
facts and in the circumstances of the case. 
The revision petition was therefore main- 
tainable. No appeal was competent 
| against the order made a the Civil 

Judge, . oe & 
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5. Coming to the merits of the case, 
the learned Civil Judge directed the 
payment of Rs. 275 per month on the | 
basis that the respondent’s salary was 
Rs. 1500 and making some deductions for 
payment of compulsory insurance premia, 
the net income has to be taken at Rupees 
1400 and award of 1/5th of that amount 
would be reasonable. The order was made 
on 4th September 1978 and the direction 
was that the amount should be paid from 
the date of application, i. e., 30th May 
1977. 

6. Smt. Pramila, learned counsel ap- 
pearing for the petitioner, urged that the 
interim payment is inadequate and the 
Court below was in error in holding that 
an interim maintenance could not be 
granted in regard to the minor child in 
an application under S. 24 of the Hindu 
Marriage Act, 1955. She relied upon the 
decision of this Court in the case of Thim- 
mappa v. Nagaveni, (1976) 2 Kant LJ 24: 
(AIR 1976 Kant 215). Sri Shama Rao, 
learned counsel for the respondent, how- 
ever, supported the view taken by the 
Court below that in such an application, 
a claim for maintenance on behalf of the 
minor child would not’ be tenable and re- 
lied upon a decision of this Court reported 
in Chandrakant v. Sharadabai (1977) 2 
Kant LJ 29. In Thimmappa’s case, the 
learned single Judge noticed a decision of 
the Andhra Pradesh High Court and 
agreed with the principles enunicated 
therein that in an application filed under 
Section 24 of the Hindu Marriage Act, 
maintenance could be determined in the 
light of Section 26 also which empowers 
the Court to make orders for interim 
maintenance in regard to the minor 
children. Though Section 24 in terms 
refers ‘only to the wife or husband mak- 
ing an application, the Court has got 
power under Section 26 to make interim 
order in respect of maintenance of minor 
children also. Venkataswami, J. observed ` 
in Thimmappa’s thus (at p. 217 of AIR 
1976 Kant):— 

Oe * * a 

Tt seems = me that when a wife claims 
maintenance and she has some children 
of her own to support and maintain, any 
interim maintenance that may be award- 
ed to the wife would be meaningless if 
the same was not intended to provide for 
the maintenance of the children also. * * 
= = an 


We are in entire agreement with this ob- 
servation. The decision in Chandrakant’s 
case, makes no reference to the provision 
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of S. 26, as also to the earlier decision. 
In- our opinion, where an application is 
filed under S. 24 and there is an aver-. 
ment of existence of minor child, the 
Court having regard to the provisions of 
S. 26 can make an order awarding main- . 
tenance pendente lite in respect of minor 
child as well as the applicant. We accept 
the view expressed in Thimmappa’s case. 


7. It appears that the petitioner ` is 
staying with her parents and her father is 
a retired Divisional Forest Officer. It does 
not appear that she has to incur expendi- 
ture for purposes of residence and we 
do not consider that the amount directed 
to be paid is in any way inadequate to 
meet the requirements of the petitioner. 
Even taking into account that she has 
got a minor child. the amount awarded 
was reasonable considering the salary the 
respondent is entitled to get. It is also 
seen that the respondent paid a lump sum 
payment of Rs. 4,000 on 16th October 
1978, Rs. 650 on 23rd August 1978 and 
Rs. 2;200 on or about 8th June, 1979, 
Again a lump sum payment ‘was made 
during February as submitted by the 
learned counsel for the respondent. Con- 
sidering the entire circumstances, we hold 
that there is no ground made out to in- 
terfere with the order of the Court below 
or to modify it in any manner. 

8. The revision petition is accordingly 
dismissed. Parties to bear their own 
costs, N 

; Revision dismissed, 
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Madarsab Saheblala Kattimani and an- 
other, Appellants v. Nagappa Vittappa 
Katabugol and others, Respondents. 


Misc. First Appeal No. 745 of 1979, D/- 
18-2-1980. 


(A) Motor Vehicles Act (4 of 1939), S. 110° 
(1) — Jurisdiction of Claims Tribunal — 
Not confined to accidents occurring in 
public place — Owner of vehicle is legally 
liable to pay compensation awarded to 
claimant in respect of motor accident 
which happened in private land. 

(Paras 7, 13) 


(B) Motor Vehicles Act (4 of 1939), Sec- ` 


Gon 110-B — Negligence — Where driver 
of truck unmindful of person sleeping in 
field took the truck in field and ran over 
— aaa 


CY/EY/B484/81/VSS: 
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him, accident is result of rash and negli- 
gent driving of truck. (Para 8) 

(C) Motor Vehicles Act (4 of 1939), Sec- 
tion 110-C — Proceedings before Claims 
Tribunal — Rigour of strict rules of Evi- 
dence Act ‘not applicable — Document 
produced by advocate of a party — That 
fact noted on document and seal of Court 
affixed: — Though not formally marked 
as exhibit, it can be taken as admitted 
in evidence. (Para 10) 


-(D) Motor Vehicles Act (4 of 1939), 
Section 95 (1) (b) — Liability of insurance 
company — Accident happened in private 
land — Insurer, if liable. 

If what is issued by insurance com- 
pany is an Act policy as contemplated by 
S. 95, the company will not be liable to 
indemnify owner in case of bodily injury 
or death of a third party arising out of 
use of motor vehicle not in a public place 
but in a private land. But the insurer 
and the insured can certainly make the 
scope of the policy much wider than 
what is required under S. 95 which only 
contemplates compulsory Act Policy. ATR 
1971 SC 1624, Relied on. (Paras 9, 15) 


Held on a consideration of the terms 
of the policy that its wordings have been 
very wide and the clear intention of the 
insurer is to cover liability with regard 
to third party risks arising out of use of 
motor vehicle even in a private land if 
such liability is incurred by insured 
legally as in the present case. - 

(Paras 11, 14, 15) 


-Cases Referred: Chronological Paras 


AIR 1971 SC 1624 15 
N. A. Mandagi, for Appellants; S. R. 
Bannuramath, (for Nos. 1 and 2) and C. 
K. Kambey, (for No. 3), for Respondents. 
SABHAHIT, J.:— This appeal under 
S. 110-D of the Motor Vehicles Act, 1939, 
is by the owner and the driver of the 
vehicle in question and is directed against 
the judgment and award dated 6th March 
1979 made by the Motor Accidents Claims 
Tribunal, Belgaum, in M. V. C. No. 15.of 
1978 on its file absolving the Insurance 
Company, the third respondent herein, 
from paying compensation awarded. 

2 It is the case of the claimants that 
their son Balappa was sleeping in the field 
in the night of 20th November 1977 at 
about 3.30 A. M. and that truck in ques- 
tion which went into the field for carry- 
ing sugar-cane load ran over him killing 
him on the spot. Their son Balappa was 
aged about 16 years. He was working and 
earning. He was thus killed by. the rash 





. tained fatal injuries in a motor 
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and negligent driving of the truck by the 
driver and, on those grounds,. the parents 
of the.deceased claimed Rs. 70,000/- -as 

compensation from the respondents. Re- 
spondent 1 is the driver of the truck. 
Respondent 2 is the owner and respon- 
dent 3 is the insurer. Respondents 1 and 
2 contended ‘that the Tribunal had’ no 
jurisdiction to entertain the claim. ap- 


| plication as the accident had- happened in 
a private agricultural land. They further 


contended that the accident was not the 
result of rash and negligent driving of the 
truck. According to them, if at all, the 
Insurance Company was liable to pay the 
compensation. ni 

3. The Insurance Company, on . the 
other hand, contended that it had no liabi- 
lity as the accident happened in the field 
and. not in a public place. On these plead- 
ings, the Tribunal raised the 
issues: — 

(1) Whether ‘i petitioners prove that 
Kumar Balappa Nagappa Katabugol sus- 
vehicle 
accident on 20th November 1977 at 3.30 
a. m. in R, S. No. 69 of Balekundri Budruk 
just near’ Belgaum-Bagalkot Road? 

, (2) Whether the said accident was due 
to rash and negligent act of the driver 
of the-truck bearing No. MYL 7611? 

(3) Whether the petitioners are entitled 
for compensation? If so,. what quantum 
and from whom? gri pasi 

(4) What order? . 

(5) Whether the . eer took place in 


`a public place? Is the Insurer not liable?: 


-4. During. hearing, the petitioners 
examined two witnesses. Respondents 
examined the driver and another witness. 
The Tribunal appreciating the evidence on 
record held that (the accident was the 
result of rash and negligent driving of the 
truck, that the owner and the 


10,000 to the claimants and that the. in- 
surer was ‘not liable to pay compensation 
as the accident happened in a private 
land and not in a public place. Aggrieved 
by ‘the said judgment and award, the 
owner and the driver, as- stated above, 
have come up in appeal before this Court. 


to the conclusion that ‘the accident was 
the result of rash and négligent-driving 
of the truck, that-the Tribunal had no’ 
jurisdiction to entertain and award com-- 
pensation as the sccidept had happened in 
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driver. 
were liable to pay compensation of Rupees. 


5.: The learned Advocate appearing. for- 
-the appellants. vehemently contended that 
the Tribunal was not justified in coming 


A.L R. 
a private land and further that the Tri- 


bunal if at all ought to have- awarded | 


compensation against the Insurance Com- 
pany also.: As against that, the learned 
counsel appearing for the Insurance Com- | 


‘pany as also the learned: counsel : appear- 


ing for the claimants argued supporting 
the judgment and awang of the Claims 
Tribunal. 


.6. The points, EO that arise r 
our consideration in this appeal are: 

(1). Whether the Tribunal- was justified 
in holding that the accident was the result 
of rash and negligent driving of the truck 
by its\driver? 


` (2) Whether the Tribunal had jurisdic- 
tion to entertain and try the claim appli- 
cation? 

(3) Whether the Tribunal was justified’ 
in absolving the Insurance Company from 
indemnifying the owner? i 

7. We would first consider about the 
jurisdiction of the Tribunal. S. 110. (1)"of 
the Motor Vehicles Act, 1939 (hereinafter 
referred to.as the Act) states— ` 

"A. State Government may, by notifica- 
tion in the Official Gazette, constitute one 
or more Motor. Accidents Claims - Tri- 
bunals (hereinafter referred to as Claims . 
Tribunals) for such area as may be spe- 
cified in the notification; for the purpose 
of adjudicating upon claims for compen- 
sation in respect of accidents. involving 
the death of, or bodily injury to, persons 
arising out of the use of motor vehicles, 
or damages to any property of a third 
party so arising, or both.” 

Thus what gives jurisdiction. to the Tri- 
bunal is that there should occur bodily 
injury or death as a result of motor ac- 
cident or damages. to property. It does not 
say that the accident should occur in -a 
public place. Therefore, there is no sub- 
stance in the contention of the learned 
counsel for the appellants that the. Tri- 
bunal could not entertain and award com- 
pensation with regard to the death of 
Balappa as a direct result of motor aoe 
cident. 

8. . The learned counsel also argued. 
that the accident was not the result of | 
rash and negligent driving of the truck, 
The evidence on record discloses that 
Balappa was sleeping in the field as he 
had taken a herd of sheep to the field. 
It is the usual practice of villagers to take 
herd of sheep for manuring purpose in a- 
field and sleep there at night among the’ 
herd itself. Balappa was` sleeping like 
that. The driver of the truck unmindful 
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of the person sleeping in the field, took 


the truck- in. the field and ran over 


Balappa which constitutes manifestly an 
act of rashness and-négligence on the part 
of the driver and, hence, the Tribunal was 
perfectly justified in coming to the con- 
clusion. that the accident was the -result 
of.-rash and negligent driving-of the truck 
and the death of Balappa was a direct 
result of such accident, as Balappa died 
as a result of the injuries sustained in 
the accident. 

9. Adverting to the last point, the Tri- 
bunal has absolved the Insurance Com- 


pany from liability. on the sole ground ~ 


that the accident did not happen in a pub- 
lic place. It is true that = 95 (1) (b) of 
the Act reads:— 

“In' order to canals with the require- 
ments of this Chapter, a policy of In- 
surance must be a policy which— me 

Giro aunean elni dena ar a ai kari 

(b) Insures the person or classes of 
persons specified in -the policy to the ex- 
tent specified in sub-section (2}— i 

(i) against ‘any liability which may be 
incurred by him in respect-of the death 
of or bodily injury to’ any person or 
damage to any property of a third party 
caused by or arising out of the use of the 
vehicle in a public place, 7 

(Hi) sasia sosis Peeta caste erdes eikai iee 
Thus it becomes obvious: that require- 
ments of Chapter VIII -viz, insurance of 
motor vehicles against third party risks, 
an Act policy cover compensation with re- 
gard to bodily. injury or death of a third 
party in a public place. Therefore, if 
what is issued by the company is nothing 
more than the Act policy as contemplat- 
ed under S. 95 of the Act, it can safely 
be concluded that the company is not 
liable to indemnify the owner in case 
bodily injury or death of a ‘third party 
arising out of the use of the motor vehicle 
not in a public place but in a private land. 

10... The learned counsel for the appel- 
lants, however, strenuously urged that 
there is nothing to bar the insured from 
covering wider field than what is contem- 
plated under S. 95.-of the Act by contract 
in the policy. In that view,. he submitted 
that the terms in the policy are not re- 
stricted to-cover only. compensation re- 
garding. personal injury or death arising 
out of the use of the motor vehicle of a 
third party in-a public place. On — the 
other hand, he submitted that it covers 
compensation. with regard to ina 
jury or death of a third-party either in 
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public.or private place. Hence, he sub- 
mitted that the Company is liable to in- 
demnify the owner. To. appreciate the 


‘arguments so advanced, i¢ is necessary to 


refer to the clauses. in the policy itself.’ 
The-policy.is produced. The Tribunal has 
referred to it. It is true that it is not for- 
mally marked as an exhibit in the case. 
But the rigour of strict rules of Evidence 
Act is not applicable in proceedings be- 
fore the Tribunal. In fact, the seal of the 
Court is affixed to the policy and it is 
clearly written thereon that the policy 


-is produced by the Advocate for the In- 


surance Company on 3rd March 1979 in 
M. V. C. No. 15 of 1978. Hence, for all the 
purposes the policy is admitted into evi- 
dence. For convenience sake, we will 


now mark it as Ex. R, 1. 


11. Under. the heading Liability to 
Third Parties.in S. IL of the Policy it is 
stated: - 

(1) Subject to the limits of ‘liability 
the Company will indemnify the Insured 
against all sums including claimant’s costs 
and expenses: which the insured shall be- 


-come legally liable to pay in respect of 


(i) death of. or bodily injury to . any 
person caused by or arising out of the use 
(including the loading and/or unloading) 
of the: Motor Vehicle; 

(ii), damage to property caused by the 
use (including the loading. and/or un- 
loading) of the Motor Vehicle.” 

Thus, Clause I of Section II in the policy 
is made very wide subject, only to timita- 
tions mentioned in Section H of the policy. 
It states that the company will indemnity 
the insured against all sums including 
claimant’s costs and expenses which the 
insured shall become legally liable to 
pay. But it does not say that the company 
is liable only in respect of the accidents 
happening in a public place. The clause 


- does not also state that its liability is 


confined to what is provided for in Sec- 
tion 95: of the Act. The wordings have 
been very wide stating that the company 
will indemnify the insured. against all 
sums including claimant’s costs and ex- 
penses which the insured shall become 
legally liable to pay. 

12. The sole question, therefore, that 
arises for our consideration is whether 
the owner in this case is-legally liable to 
pay the compensation awarded bý ths 
Tribunal? 

13. We have dcady -pointed out above 
that Section 110 (1) of the Act ` ‘does 
not confine the jurisdiction of. the’ Tri- 


L 
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bunal only to accidents occurring in a 
public place. Hence, it is obvious that 
the owner is legally bound to pay the, 
compensation awarded by the Tribunal. 
That being so, itis manifest that the com- 
pany is liable to indemnify the owner 
against such legally recoverable sum 
along with his expenses and costs of the 
proceedings. . i 

14, The learned counsel for the In- 
surance Company, however, invited our 
attention to the provisos (a), (c) and (g) 
of Section II in the policy. Proviso (a) 
states— . 

“The Company shall not be Hable in 
respect of death, injury or damage caus- 
ed or arising beyond the limits of any 
carriage way or thoroughfare in connec- 
tion with the bringing of the load to the 
motor vehicle for loading thereon or the 
taking away of the load from the Motor 
Vehicle after unloading therefrom.” 
This obviously refefs to the loading and 
unloading action which is mentioned in 
Section TY (1p (i) and (ii). It does not 
generally refer to third party risks, 
Proviso (c) states— 


“Except so far as is necessary to meet 
the requirements of Section 95 of the 
Motor Vehicles Act, 1939, in relation to 
liability under the Workmen’s Compensa- 
tion Act, 1923, the Company shall not be 
liable in respect. of death of or ‘bodily in- 
jury to any person (other than a passen- 
ger carried by. reason of or in pursuance 
of a contract of employment) being carri- 
ed in or upon or entering or mounting 
or alighting from the motor vehicle at 
the time of the occurrence of the event 
out of which any claim arises.” 

This, obviously refers to the passengers 
travelling in a truck and the liability is 
confined to what is contained in S. 95 
of the Act and it does not in terms relate 
to third party risks. Proviso (g) states— 

“The Company shall not be Hable in 
respect of death or bodily injury caused 
by or arising out of the explosion of the 
boiler of the motor vehicle unless such 
death or injury is caused by or arises 
out of the use of the Motor Vehicle in a 
public place in India within the meaning 
of the Motor Vehicles Act, 1939.” 

That specifically refers to the explosion 
of the boiler and therein it is specifically 
stated that such explosion shall occur in 
a public place. Having regard to these 
clauses, it becomes clear that the com- 
pany confined only to ‘accidents arising 
in a public place. For as can be seen in 
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Proviso (g), it specifically - refers to a, 
public place. In the main clause (1) such 
a word is omitted though it is to be 
found, as stated above, in Section 95 of 
the Act. That makes it clear that it -was 
the clear intention of the insurer to cover 
lability with regard to third pary risks 
arising out of the use of the motor vehi- 
cle even in a private place, if such liabi- 
lity is incurred by the owner legally as 
in the present case. 

15. It is laid down by the Supreme 
Court of India that the insurer and the 
insured can certainly make the scope of 
the policy much wider than what is re~ 
quired under Sec. 95 of the Act which 
only contemplates compulsory Act Policy, 
in the case of Sheikhupura Transport Co, 
Ltd. v. Northern India Transporters In- 
surance Co. Ltd., AIR 1971 SC 1624 
Hence, we are persuaded to agree wit 
the submission made by the learned coun- 
sel for the appellants that on the term 
of the policy compensation with re- 
gard to death of Balappa arising out of 
the use of the truck in question has to 
be made good by the insurer in the pre- 
sent case. The Tribunal has not consider- 
ed the terms of the policy at all. It ha 
in a general way observed that under the 
compulsory policy (Act policy) the com- 
pany is not liable, if the accident occurs 
in a private place. Hence, we are unable 
to bring ourselves to agree with the ob- 
servation of the Tribunal, on the facts of 
the present case and on the terms in the 
policy, that the Company is not liable to 
indemnify the owner, and that the owner 
and the driver of the truck alone are 
liable to pay the compensation as award- 
ed. . 


Nagappa Vittappa 


16. In the result, the appeal is partly 
allowed. The judgment and award of the 
Tribunal are modified. Rs. 10,000 award- 
ed by the Tribunal to the claimants in the 
present case along with interest at 6% per 
annum from the date of the application 
till payment as also the costs of this pro- 
ceeding throughout shall be paid over by 
all the respondents including the In- 
surance Company to the claimants under 
Section 110-B of the Act. We direct that 
the entire amount of compensation award- 
ed along with costs and interest shall be 
paid by the third respondent insurer to 
the claimants as the same does not exceed 
its liability. i 

17. The respondents shall -bear their 
own costs, . 

= Appeal partly allowed, 
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AIR 1981 KARNATAKA 121 
K. S. PUTTASWAMY, J. 


Marappa and others, Appellants v. 
Thimmegowda and another, Respon- 
dents, 

Second Appeal No. 753 of 1979, D/- 


3-3-1981. 

(A) Civil P. C. (5 of 1908), O. 14, 
R. 2 — Decision on issues Appeal 
filed along with application for condona- 
tion of delay — Court deciding case on 
merit first and then deciding applica- 
tion for condonation of delay — Proce- 
dure is illegal. 

Whenever an application for condona- 
tion of delay is made in any legal pro- 
ceeding, it is imperative for the Court 
to decide the application in the first 
instance and then take up the appeal 
or application on merits. If the Court 
finds that the party had not made out 
sufficient cause for condoning the de- 
lay, the application made for condon- 
ing the delay has to be rejected, which 
necessarily results in the dismissal of 
the appeal or application filed before 
Court. Therefore, when the Court deals 
with the merits of the case first and 
then decides the application for con- 
donation of delay and holds that there 
was no sufficient cause for condonation 
of delay, the procedure is illegal. 

(Para 6) 
(B) Civil P. C. (5 of 1908), Sec. 100 

Karnataka Stamp Act (34 of 1957), 
Section 33 — Admission of document 
after determining duty and penalty pay- 
able — Appellate Court remanding case 
— Failure by trial Court to comply 
with direction in remand order — In- 
terference, 


An order or a direction of Superior 
Court whether right or wrong cannot 
be ignored by a subordinate Court. A 
subordinate Court in law is bound to 
carry out the order or direction of a 
Superior Court. Any failure on the 
part of a subordinate Court to carry 
out the order or direction of a Superior 
Court in letter and spirit is distructive 
of legal and judicial system itself whe- 
ther the failure to carry out the direc- 
tion of a Superior Court is deliberate 
or unintentional, has no relevance in 
deciding the validity of the order of the 
subordinate Court, | (Para 16) 

‘Under Section 33 of the Karnataka 
Act it is the duty of the - Court or an 
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authority before whom an insufficiently 
or not duly stamped instrument is pro- 
duced, to impound the same, determine ` 
the duty and penalty and collect the 
same in accordance with the Act. In the 
instant case the trial Court did not 
truly comprehended the provisions of 
the Act or the directions of the appel- 
late Court in the remand order and 
proceeded on the wrong footing that 
notwithstanding the fact there was no 
determination by him the defendant 
should have paid the duty and has not 
been paid by him. An order determin- 
ing the duty and penalty payable by 
a party should precede the payment of 
duty and penalty by a party. When the 
Court itself had not determined the 
duty and penalty, the trial Court was 
clearly in error in noting that duty and 
penalty has not-been paid and, there- 
fore, the document cannot be admitted 
in evidence and the case had to be de- 
cided without relying on the said evi- 
dence, From this it follows that the 
error committed by the trial Court was 


_ Kant, 


a substantial error of law liable to be 
interfered with under Section 100, 
Civil P. C. (Para 21) 
Cases Referred: Chronological Paras 
AIR 1962 SC 1314 15 
AIR ,1961 SC 182 17 
AIR 1951 Mad 969 (FB) 15 
AIR 1927 PC 110 13 


C. N. Kamath, for Appeilants; H. N. 
Narayan, for Respondent No. 1. 

JUDGMENT :— This appeal is by 
the legal representatives of defendant 
No. 1 and is directed against ‘the judg- 
ment and decree dated 28-2::1979 of the 
Principal Civil Judge, Bangalore Dis- 
trict, Bangalore, in R. A. No. 11 of 1978 
affirming the judgment and decree 
dated 26-11-1977 of the Munsiff, Dodda- 
ballapur, in O. S. No. 168 of 1969. 


2. On 4-10-69, respondent No. 1/plaintiff 
instituted O. S. No. 168 of 1969 against 
defendant No. 1 and his brother Hanu- 
mantharayappa who was arrayed as 
defendant No, 2 for recovery of posses- 
sion of a house bearing No. 53 and 
vacant site situated at Muppadigatta in 
Madure Hobi, more fully described in 
the plaint schedule. He claimed title 
to the property under a registered. gift 
deed dated 27-3-1941 executed by his 
mother-in-law Smt. Hanumakka. He 
alleged that the defendants were in pos- 
session of the same as trespassers with- 
out any manner of right, ‘title and’ in- 
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terest and they had not delivered the 
same when called upon by him to do 
B0. : : 


3. In his written statement, defen- 


‘dant No. 1 denied the gift deed alleged 
‘to have been executed by Smt. Hanu- 


makka and the title of the plaintiff to 
the property. -He claimed that it was 
family property of the 
defendants and they were in possession 
of the same for over 50 years. He also 
alleged that Smt. Hanumakka had ex- 
ecuted’ a document on 26-5-1938 in fav- 
our of his mother relinquishing all her 
rights in her favour and that she had 
also delivered possession to his mother 
on the same day. Proceeding further, 
he stated that the said document has 
been attested by the plaintiff and 
he is estopped from denying his title 
or claiming any title'in himself Al- 
‘ternatively, defendant No. 1 alleged 
that he and the other defendant were 
in continuous and undisturbed posses- 


‘sion and had acquired title by prescrip- 


tion over the said property. He also 


‘alleged that the suit was not maintain- - 


able and was also barred by time. De- 
fendant No. 2 also filed a separate writ- 
ten statement adopting the written 
statement of defendant No. 1 and stating 
the very things that had been stated 
by defendant No. 1. 

` 4 On the above pleadings, the 
following 
issues : Í 

(1) Whether the suit house belonged 
to Hanumakka, the mother-in-law of 
the plaintif? >- 

(2) Whether Hanumakka gifted the 
suit house to the plaintiff and his wife 
under the registered gift deed dated 
27-3-1941 and put them in possession of 
the same? - 

(3) Whether Hanumakka was’ staying 
in the suit house till her death on be- 
half of the plaintiff and his wife? 


' (4) Whether defendants are in ille- 
gal occupation of the suit house after 
the death of Hanumakka ? 

(5) Whether the suit house is the an- 
cestral property of the defendants? _ 
- (6) Whether the plaintiff is. estopped 
from denying the. defendants’ title to 
the suit house as mentioned'in para 4 
of the ist. defendants written state- 
ment ? 

(T) Whether the defendants have. ae- 
quired title to the suit house by ad 
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verse . possession over statutory 
period ? 


(8) Whether the suit is barred by 
time ? 


the 


(9) To what ‘reliefs are the parties 


entitled ? 


On a consideration of the evidence placed 
before him, the -learned Munsiff by his 
judgment and decree dated. 28-3-1974 
answered all the material issues against 
the plaintiff and. dismissed his suit. 
Against the said judgment and decree 
of the learned Munsiff, the plaintiff filed 
an appeal in R. A. No. 119 of 1974 be- 
fore the Additional Civil Judge, Ban- 
galore, who by his judgment and decree 
dated: 12-2-1975 allowed the same and 
remanded the suit to the learned Mun- 
siff for fresh disposal in the light cf 
the directions contained in his judg- 
ment one of which was that he did not 
permit the plaintiff to adduce addition- 
al evidence though he permitted the 
defendants to do so. Against the said 
judgment and decree of the learned 
Civil - Judge, the plaintiff filed Miscel- 
Ianeous Second Appeal No. 150 of 1975 
before this Court challenging that part 
of the direction of the learned Civil 
Judge by which he had precluded him 
from placing additional evidence. On 
22-1-1976, Verikataswami, J., allowed. 
the said appeal and set aside the direc- 
tion of the learned Civil Judge that had 
been challenged in that appeal. 


5. On remand, the learned Munsiff 
framed the following additional issue: 
“Whether the plaintiff is entitled to 


the possession of suit schedule pro- 
perty i 
The “learned Munsiff did not record 


any further evidence and after hearing 
the parties, by his ‘judgment dated 
26-11-1977 decreed the plaintiffs suit, 
Against the said judgment and decree 
of the learned Munsiff, defendant No. 1 
fied R. A. No. 11 of 1978 before the 
learned Civil Judge. As there was 12 
days’ delay in filing that appeal, defen- 
dant No. 1 filed an application, L A. 
No. I, under Section 5 of the Limita- 
tion Act, 1963 for condonation of delay 
in filing the appeal. On I. A. No. I 
notice was ordered to the plaintiff and 
defendant No. 2 who was arrayed as re- 
spondent No, 2 in that appeal. On 
7-9-1978 defendants 1 and 2 filed an 
application under Order 41, Rule 27 
(L A. No. IN) for reception of addı- 
tional evidence, Om 24-2-1979 “the 


1981 


on merits and also on L A. `No. I and 
by his judgment dated 28-2-1979: has’ 
dismissed the said appeal on merits. as 
also on the ground that there was no 
sufficient cause for allowing L A No. I 
and condoning the delay. On 25-6- 1979, 
the legal representatives presented this 
second appeal before this Court. On 
6-8-1979 — WVenkatachaliah, J. 
the appeal to consider the 
substantial question of law: 

“Whether on the facta and the cir- 
cumstances of the case and in view of 
the findings as to continuous possession 
in favour of the appellant, a presump- 
tion for ouster was not permis- 
sible to be raised and whether con- 
sequently a finding of prescriptive title 
is favour of the appellant recorded.” 


At the hearing of the appeal, I found 
it necessary to frame one ‘more sub- 
stantial question of law and accordingly 
framed the‘same, heard counsel on the 
substantial question’ of 
framed and also on the ` substantial 
question of law framed by me. The 
substantial question of law framed hy 
me reads thus: 

‘Whether the trial “Court -by its 
failure to determine the 
penalty payable : in pursuance of the 
order of remand made in R. A. No. 119 
of 1974 as modified by this Court in 
M. S.'A. No. 150 of 1975, mark 
document for collateral purposes and 
give an opportunity to the parties to 
place their evidence, has committed an 
illegality and impropriety occasioning 


following 


failure of justice to the parties, in par- 


ticular, to the defendants”. 


6.. As noticed. earlier, the learned 
Civil Judge first dealt with the merits 


of the case and then considered LA. 


No. I and held that defendant 
had not. made out sufficient cause for 
condoning the delay.. As ıhe learned 
Civil Judge has dealt with the appeal on 
merits ahd has dismissed the- same on 


No. 1 


merits, whatever .may be his view on- 


I. A. No. I, this appeal has. necessarily 
to be decided on merits within the 
limited scope and ambit of Section 100 
of the Code. But, at the same tire, 
it is necessary to point out that the pro- 
cedure adopted by the learned -. Civil 
Judge is somewhat strange and is 
ilegal. Whenever an application for 
condonation of delay- is. made in any 
legal proceeding, it is imperative- for 
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the Court to decide the application: in 
the first- instance and -then take up the 
appeal or application. on` ` merits. ` If 
the Court..finds that the party had not 
made out ‘sufficient cause for condoning 
the delay, the application made for con- 
doning , the delay has to be rejected, 
which: necessarily results in the dismis- 
sal of. the appeal or application filed 
before Court. I am somewhat surpris- 
ed that Sri. S. V. Tilgul, an experienc- 
ed Civil Judge who has now been pro- 
moted as a District - Judge, should have 
committed such a simple mistake, 
Apart from this, the allegations made 
in the affidavit accompanying I. A. 
No. I filed by defendant No. 1 in which 
he had asserted that he was unwell in 
proof of which he had even produced 
a medical’ certificate, has not been con- 
troverted by the plaintiff by filing any 
counter-affidavit or objections to the 
said application. In these circumstan- 
ces, the learned Civil Judge was not 
even justified in holding that defen- 
dant No.'1- had not’ shown sufficient- 
cause for condoning the delay. But, as 


‘nothing turns on’ that finding of the 


learned Civil Judge, I do not propose 
to say anything further: on the same. 
OL As a conclusion on the second 
substantial question formulated by me 
inevitably necessiates a remand to com- 
ply with the remand order made in 
R. A. No. 119 of 1974 modified by this 
Court in M. S. A. No. 150 of 1975, I 
first propose to examine the second sub- 
stantial question formulated by me, in 
the first instance. 


. 8 In order ‘to satisfactorily decide 
the question, it is necessary to notice a 
few more facts that are not in dispute 
and are manifest from the proceedings 
themselves. RE 4 


-9 In his written atent defen- 
dant No. 1 -expressly relied on a docu- 
ment dated 26-5-1938 alleged to have 
been executed- by Hanumakka in - fav- 
our of his mother. In conformity with 
that stand, defendant No. 1 sought to 
produce the said document through one 
of the attestors viz., Hanumantharayap- 
pa, DW-1. On an objection ‘raised by 
the counsel for the plaintiff to its pro- 
duction on the ground that it was. an 
unregistered - document and was inad- 
missible in evidence, the learned Mim- 
siff by an order made in the course of 
the examination of. DW. 1 upheld the 
same and did not admit the same in 
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evidence. Another attempt made. by 
defendant No. 1 through Marappa, 
DW-4 also met with the same fate. 


10. In sustaining the judgment and 
decree of the learned Munsiff dismis~ 
sing the suit, the defendant urged be- 
fore the learned Civil Judge that the 
order made by the learned Munsiff not 
admitting the said document at least for 
collateral purposes was illegal and 
erroneous. Examining the said conten- 
tion, the learned Civil Judge observed 
thus: - ` 


“There can be no doubt that the 
document relied upon by the defendants 
being an unregistered document is not 
admissible in evidence to prove that 
Hanumakka. gifted the suit property in 
favour of the defendants’ mother. But 
that document could have been admit- 
ted in evidence only for the collateral 
purpose of proving the nature of the 
defendants’ possession of the suit pro- 
perty. If that document is a genuine 
document and if the defendants prove 
that they have been in possession 
of the property by virtue of that docu- 
ment, then, that would be an impor- 
tant piece of evidence to show that the 
defendants’ possession was adverse to 


the interest of Hanumakka end the pla-' 


intiff and that the defendants were in 
possession treating the property as their 
own. Unfortunately in the lower court 
the defendants do not appear to have 
made a request for marking the docu- 
ment at least for the collateral purpose 
of proving the nature of their posses- 
sion. The defendants have also taken 
up a contention that the plaintiff has 
attested that document and that as such 
he is estopped - from disputing their 
title. Because the document was not 
admitted in evidence, even this con- 
tention of the defendants could not be 
gone into. I feel that it is necessary 
in the interest of justice that the de- 
fendants should be permitted to mark 
the document relied upon by them for 
the collateral purpose of ‘proving the 
nature of their possession of the suit 
property and to adduce evidence about 
the genuineness of the document. I 
must point out there that as the docu- 
ment is not stamped, the defendants 
would have to pay duty and penalty 
before they are allowed to mark it even 
for the collateral purpose.” 


On the above observation, the learned 
Judge made the appropriate directions 
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in his final order which was not dis 
turbed by ‘this Court in M. S. A. 
No. 150 of 1975. 


11. On remand, unfortunately, the 
learned Munsiff without fully ` compre- 
hending -the above directions of the 
learned Civil Judge that was clearly 
binding on him, did not decide the duty 
and penalty payable by defendant No. 1 
on the document and did not call upon 
him to pay the amount that is payable 
by him on that document. Without 
complying with the first requirement of 
the remand order, the learned Munsiff 
did not also comply with the other re- 
quirements that very much «depended 
on complying with ‘the first require- 
ment, Without recording any further 
evidence, the learned Munsiff heard 
arguments on 19-11-1977 on the evi- 
dence already placed by the parties and 
delivered his judgment on -26-11-1977 
decreeing the plaintiff’s suit. At this 
stage it is useful to notice what happen- 
ed on 16-11-1977 and 19-11-1977 as re~ 
corded in the order sheet of the Court. 
The order sheet of those two dates 
reads thus: 


"18-11-1977 Plaintiff by Sr. MHS/GSM 
D-1, D2 by Sri B. K. S. Evidence. 
Sri MHS and Sri. BKS present. Duty 
and penalty not paid in spite of.the ap- ' 
pellate Court’s order. Defendants 1 
and 2 .absent. Defendants’ witnesses 
also absent. Arguments by 19-11-1977. 

Sd/- 
Munsiff. 


“19-11-1977 Plaintiff by Sri MHS/ 
GSM DI, D2 by Sri. B. K. S. Arguments 
Sri. MHS and. Sri BKS present. Addi- 
tional issue framed, read over in Court, 
Sri. MHS and Sri. BKS have no fur- 
ther evidence. Arguments’ heard. Judg- 
ment by 24-11-1977. Sa 


Munsiff.” . 


12. Sri. C. N. Kamath, learned Coun- 
sel for the appellant, has contended 
that in terms of the remand order in 
R. A. No. 119 of 1974 and even other- 
wise, the trial Court was bound to de- 
termine the duty and penalty payable 
by defendant No. 1 on the document 
dated 26-5-1938, collect the amount so 
determined, mark the same as an ex- 
hibit and afford an opportunity to place 
additional evidence ‘which it had Me- 
gally failed to do: resulting in failure 
of justice and the first appellate Courf 
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in not correcting the same has com- 
mitted a substantial error of law jus- 
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tifying this Court’s interference under 
S. 100 of the Code. 
13. Sri. H. N. Narayan, learned 


counsel for respondent No. i while sun- 
porting the decrees of the Courts below 
urged that the failure if any to pay 
duty and penalty and place additional 
evidence was on the part of defendant 
No. 1 and not on the part of the trial 
Court and the Courts below have not 
committed an error of law much less 


a substantial error of law justifying 
this Court’s interference under Sec- 
tion 100 of the Code. 

14. Section 100 of the Code prior 


to its amendment by the Civil P. C. 
(Amendment) Act of 1976 inter alia 
empowered a High Court to interfere 
if there was an error of law. By the. 
amendment introduced to Section 100, 
a High Court is empowered to interfere 
only if there is a substantial question 
of law and not otherwise. The term 
‘substantial’ which has not been defined 
is not capable of a precise definition 
also. The terms ‘substantial question 
of law’ were found in Section 110 of the 
Code before it was deleted in 1973 
which authorised the High Courts to 
grant a certificate to appeal to the Fede- 
ral Court or the Privy Council and also 
our Supreme Court. Section 100 has in- 
corporated those very terms on the re- 
commendations’ of the Law Commission 
and, therefore, the meaning attached to 
those terms by the Privy Council and 
our Supreme Court when they had oc- 
casion to deal with them can be fol- 
lowed by this Court. 

15. In Raghunath Prasad Singh v. 
Deputy Commr. of Partabgarh (AIR 
1927 PC 110) the judicial committee of 
the Privy. Council interpreted ‘substan- 
tial question of law’ occurring in Sec- 
tion 110 of the Code as _ ‘substantial 
question of law’ as between the par- 
ties in the case involved. On the ques- 
tion whether the facts of that case rais- 
ed a substantial question of law or not, 
the Privy Council observed thus; 

“Mr. DeGruyther has really tried to 
show the Board that there is no sub- 
stantial question of law by more or less 
taking up the merits of the case 
and showing that the decision is 
‘quite obviously right.. Their Lordships 
do. not think that they would be quite 
in. safety to take that. view. in.a case 
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which certainly occupied the Court 
below for a very long time and on 
which there is-.a very elaborate judg- 
ment. They therefore think that upon 
the face of the matter there is, as be-- 
tween these parties, a substantial ques- 
tion of law”. 


On that conclusion, the Privy Council 
granted leave to appeal. In Chunilal 
V. Mehta and Sons Ltd. v. Century 
Spinning and Manufacturing Co. Ltd, 
(AIR 1962 SC 1314), the Supreme Court 
had occasion to consider the very terms 
occurring in Section 110 of the Code. 
On a.review of the earlier cases and 
following the principles stated by the 
judicial committee in Raghunath Prasad 
Singh’s case, the Supreme Court expres- 
sing its concurrence with the view taken 
by the High Court of Madras in R. 
Subba Rao v. N. Veeraju (LR (1952) 
Mad 264: AIR 1951 Mad 969 (FB))}, 
stated the principle in these terms (at 
p. 1318): 


“The other case relied upon was 
R. Subba Rao v. N. Veeraju, ILR (1952) 
Mad 264: (AIR 1951 Mad 969) (FB). In 
that case the test of the kind suggested 
by Bose, C. J., was rejected on the 
ground that logically it would lead to 
the position that even a palpably ab- 
surd plea raised by a party would in- 
volve a substantial question of law be- 
cause the decision on the merits of the 
ease would be directly affected by it. 
What was, however, said was that 
when a question of law is fairly argu- 
able, where there is room for difference 
of opinion on it or where the Court 
thought it necessary to deal with the 
question at some length and discuss al- 
ternative views, then the question 
would be a substantial question of law. . 
On the other hand if the question was 
practically covered by the decision of 
the highest court or if the general prin- 
ciples to be applied in determining the 
question are well settled and the only 
question was of applying those princi- 
ples to the particular facts of the case, 
it would not be a substantial question 
of law. : 

We are in general agreement with 
the view taken by the Madras High 
Court and we think that while the view 
taken by the Bombay High Court is 
rather narrow the one taken by the 
former High -Court of Nagpur is tss 
wide. The proper .test for determining 
whether a question of. law raised in 
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the case is substantial would, in our opi- 
nion, be whether. it is of general public 
importance or whether it directly and 
substantially affects the rights of the 
parties’ and-if so whether .it is either ar 
open question in the .sense that it 
is not - finally ‘settled by this Court 
or by the Privy Council or by the Fede- 
--ral Court or is not free from difficulty 
or calls for discussion of 
views. If the question is settled by the 
highest Court or the general principles 


to be applied in determining the ques- , 


tion. are well settled and there is a 
mere question of applying those prin- 
ciples or that the plea raised is palpab- 
ly absurd the question would not be a 
substantial question. of law”. 

_It. is in the light of these vrinciples, I 
have to ascertain whether the question 
formulated by me is a. substantial ques- 
tion of law or not. 


16. An order or a direction of a 
superior Court whether right or wrong 
cannot . be ignored by a subordinate 
Court. A subordinate Court in law is 
bound to carry out the order or direc- 
tion of a superior Court. Any failure 
on the part of a subordinate Court to 
carry out the order or. direction of a 
superior Court in letter and spirit is 
destructive of our legal. and judicial 
system itself. Whether the failure to 
carry out the. direction of a superior 
Court is deliberate or unintentional, as 
in the present case, has no relevance in 
deciding the validity of the order, of the 
_ {subordinate Court. 

17. A somewhat similar question 
came up for consideration before ‘the 
Supreme Court in Bhopal Sugar Indus- 
tries Ltd. v. Income-tax Officer, Bhopal 
(AIR 1961 SC 182). In that case, the 
Income-tax Officer had not carried owt 
a direction issued. by the appellate au- 
thority on the ground that the view 
taken by the appellate authority wus 
itself erroneous in law. A writ peti- 


tion filed by the assessee for compelling . 


the Income-tax Officer to carry out the 
direction of the; appellate authority was 
unsucessful before the High Court. On 
appeal by the .assessee, the Supreme 
Court reversing the order of the High 
Court stated .the principle in these 
words (at p. 185): - 

We think that: the learned Judicial 
' Commissioner was clearly in error in 
holding that no manifest injustice resuli- 
ed from the order of the respondert 
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conveyed in his letter dated‘ March 24, 
1955. By that. order the . respondent 
virtually refused to carry out the direz- 
tions which a superior tribunal had 
given to him in exercise of its appel- 
late powers in respect. of an. order cf 
assessment made by him.. Such a re 


` fusal is in effect a denial of justice, and 


is furthermore destructive of one of 
the basic principles in the administra- 
tion of justice based as it is in this 
country on a hierarchy of Courts. If a 
subordinate tribunal refuses. to carry 
out directions given to it by a superior 
tribunal in the exercise of its appellate 
powers, the result ‘will be chaos in the 
administration of justice” and we have 
indeed found it very difficult to 
appreciate the process of réasoning 
by which the learned Judicial Commis- 
sioner. while roundly > commending the 


‘respondent for refusing to carry out the . 


directions of the superior tribunal, yet 
held that no manifest injustice resulted 
from such refusal.” . j : 

Even though the. Supreme Court was 
dealing with a, case of refusal to carry 
out the direction of an appellate au- 
thority under the Income-tax Act, the 
principle stated in that case equally 
applies to every judicial proceeding. and 
more so to a Jüdicial proceeding before 
a civil Court. 

18. On the’ sieve . ‘analysis, I am 

clearly of the view that the- question 
formulated by me is a substantial ques- 
tion of law and it is therefore, necessary 
to examine the correctness of the same 
on the facts of, the case.. 
- 19. Earlier, I have extracted the 
direction of the learned Civil Judge in 
R. A. No. 119 of 1974.. According to the 
gaid direction, as modified by this Court 
in M., S.. A.. No. 150 of 1975, the trial 
Court was directed to determine the 
duty and penalty payable. on the docu- 
ment dated 26-5-1938, admit the same 
in evidence and then afford'an opportu- 
nity. to the parties to place such addi- 
tional evidence as they propose to place 
in support of their respective cases. 


20. The provisions of uniform Kar- 
nataka Stamp Act of 1957 (hereinafter 
referred to as the’ Act) that replaced ' 
the Mysore Stamp Act of 1900 (Mysore 
Act 2 of 1900) and other similar Acts 
in the other integrating areas are in 


pari materia with the- Indian Stamp Act 


of 1899. Chapter IV deals with the in- 
struments that are not duly stamped 
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produced before a Court or an authority 
for any purpose, except a Police Officer. 
Section 33 of the Act‘ directs a: Court 
or an authority before whom an in- 
sufficiently or. not duly stamped instru- 
ment is produced, to impound the same, 


determine the duty and penalty: and: 


collect the same in accordance with the 
Act. When defendant No.. 1 sought to 
produce the’ document dated 26-5-1938 
through DW-1, the learned Munsiff then 
and there should have impounded that 
document, determined the duty ~ and 
penalty chargeable on, that document and 
collected the same under the Act, which 
he failed to do. On appeal, the learn- 
ed Civil Judge „without reference to 


S. 33 of the Act, but taking the view. 


that tħat document was admissible in 
evidence for collateral purposes direct- 
ed the learned Munsiff to determine the 
duty and penalty and admit the same in 
evidence for the limited purpose. 


21. An examination of the order 
sheet, after remand, discloses that the 
learned Munsiff did not’ truly compre- 
hend the provisions of the Act or the 
directions of the learned Civil Judge, 
did not determine the duty and penalty 
payable on the document, called upon 
defendant No.. 1 to .pay the same and 
then admit the .said document in evi- 
dence for the - limited -purpose. The 
order sheet. dated 26-10-1977 and 1t6-l1- 
1977 records that duty and penalty has 
not been paid. Apparently, the learned 
Munsiff appears to have proceeded that 


notwithstanding the fact that there. was - 


no.determination by him, defendant 
No. 1 should have paid the same and 
the same has not been paid by him. 
Firstly, the above approach of the 
learned Munsiff is plainly erroneous: in 
law and also fhe direction of the learn- 
ed Civil Judge. Secondly, in the absence 
of a determination and an order thereto, 
it is difficult. to conceive as to how de- 
fendant No. 1 can be expected to pay 
the same. An order determining the 


duty and penalty. payable by a party = 


should precede the payment of duty 
and penalty by a party. When the 
Court itself had not determined .-the 
duty and penalty, the learned Munsiff 
was clearly in error in noting that duty 
and penalty has not been paid ang; 
therefore, the document cannot be ad- 
mitted in evidence and the case had 
to be decided without- relying on -the 
said evidence. From this it follows 
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that the error committed by the learned 
Munsiff was a substantial error of law. 
` 22. Sri Narayan urged that defen-. 
dant No, 1 in his appeal had not urged . 
this ground and in any event did not 
argue the. same before the first appel-. 
late Court and, “therefore, the same 
should ‘not be permitted to be urged 
for the first time in this second appeal 
before this. Court. 


23. In Ground No. 10, defendant 
No. 1 had urged that the learned Mun- 
siff should have relied on the document 
dated 26-5-1938. In para 10 of his judg- 
ment. the learned Civil Judge also no- 
tices a contention urged by the counsel 
based on that ground. But, in the 
course of his order, the learned Civil 
Judge has not expressly dealt and de- 
cided the same. From this, it cannot 
be said that defendant No. 1 had not 
urged this ground before the first ap- 


-pellate Court. Assuming that the same 


had not been’ clearly and expressly 
urged as is now urgéd before this Court, 
the ground urged does not depend or 
On investigation of facts but is appa- 
rent from the records and, therefore, 
this Court will not be justified in re- 
fusing to examine the same. In this 
view, I see no merit’ in this contention 
of Sri Narayan and reject the same.” 

24. Sri Narayan next contended that 
defendant No. 1 having closed his case 


` by stating that he had no further evi- 


dence fo place, cannot be permitted to 
challenge the judgments and. decrees 


‘of the Courts below either on the fail- 


ure to determine the duty and penalty, 
collect the same and admit the docu- 
ment dated 26-5-1938 in evidence - on 
the ground of denial of opportunity to 
Place, additional evidence. 


25 On 19-11-1977 the learned coun- 
sel for: defendant No. 1 had-stated that 
he had no further -evidence to place 
and has also signed the order sheet of 
that date. The correctness of the re- 
cording made by the learned Munsiff 


-cannot be doubted. But, the question 


is whether defendant No.:1 also gave up 
his right and the benefit of the remand ` 
order to admit the document -~ dated 
26-5-1938 in- evidence for collateral pur- 
poses. In my opinion, the understand- 
ing of the counsel for defendant No. 1 
or. the order made by the learned Mun- . 
‘si on 19-11-1977 does not lend itself 
ta that construction. At'the highest, it 
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can be stated that defendant No. 1 did 
not propose to place any. further addi- 
tional evidence except admitting the 
document dated 26-5-1938 in evidence 
for collateral purposes, But, the same 
cannot be stretched to hold that defen- 
dant No.1 had given up his right toad- 
mit the document dated 26-5-1938 as 
additional evidence or the benefit of the 


remand order made by the learned 
Civil Judge in that behalf. 
26. After remand, defendant .No. 1 


had taken steps to summon some wit- 
nesses and the witness summons to the 
witnesses had not been served as they 
were not available at the time of ser- 
vice. On 16-11-1977 the learned Mun- 
siff found that the witnesses and de- 
fendant No. 1 are absent and, there- 
fore closed the case and posted the case 
for arguments to 19-11-1977 on which 
day the order, noticed by me earlier, 
has been made. From this, it is diffi- 
cult to hold that defendant No. 1 did 
not propose to place additional evidence. 
In any event, assuming that defendant 
No. 1 did not propose to place any ad- 


ditional evidence, the same did not 
affect his right to have the document 
dated 26-5-1938 admitted in evidence 


for collateral purposes. For these re- 
asons, I see no merit in this contention 
of Sri Narayan and reject the same. 


27. On the above analysis, it is clear 
that the learned Munsiff committed a 
substantial error of law  occasioning 
failure of justice to defendant No. 1 in 
not determining the duty and penalty, 
collect the same and admit the docu- 
ment dated 26-5-1938 in evidence in 
terms of the remand order made by the 
learned Civil Judge. Unfortunately, 
this error has not been properly examin- 
ed by the learned Civil Judge and dealt 
by him. ‘What conclusions either of 
the Courts that were competent to de- 
cide on questions of fact would have 
drawn on admitting the document in 
conjunction with evidence already on 
record or to be placed by the parties,- 
cannot be predicted with any certainty 
by this Court. In this view, there is no 
other alternative for this Court except 
to reverse the judgments and decrees 
of the Courts below and remit the case 
to the trial Court to comply with the 
earlier remand order. As the case ‘in- 
evitably requires to be. remanded, the 
other substantial question of law for- 
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mulated by this Court cannot be ex- 
amined before the trial Court complies 
with the remand order and decides the 
case and then the first appellate Court 
decides any appeal that may be filed by 
any of the parties. In this view, the 
first question formulated by this Court 
does not require any examination and 
determination. 


28. An examination of the circum- 
stances reveal that defendant No. 1 is 
partly to be blamed for the situation 
brought about and the case being re- 
to the trial Court. 
In this view, I consider it proper to 
direct defendant No. 1 to pay or de- 
posit a sum of Rs. 150/- as costs to 
the plaintiff which shall not be costs 
in the cause on or before 2-4-1981. 


29. In the light of my above discus- 
sion, I allow this appeal set aside the 
judgments and decrees of the Courts 
below and direct the learned Munsiff 
to restore the suit to its original flle 
and dispose of the same in accordance 
with law and in the light of the ob- 
servations made in this judgment. But, 
in the peculiar circumstances of the 
case, I direct the parties. to bear their 
own costs in this appeal. 


30. A simple suit filed by the plain- 
tiff for recovery of possession has been 
pending in one or the other Court from 
4~10-1969. In this view, it is proper for 
the learned Munsiff to dispose of the 
suit with all such expedition as is pos- 
sible in the circumstances of the ‘case. 
In order to enable the learned Munsiff 
to dispose of the suit with all such ex- 
pedition as is possible in the circum- 
stances of the case, I direct the parties 
to appear before him on 2-4-1981 and 
take further orders from him on that 
day for the further progress of the case. 
Defendant No. 1 shall pay or deposit 
the costs of Rs. 150/- which shall not 
be costs in the cause on or before 2-4- 
1981. 


31. Regular second appeal allowed, 
Case remanded. 


32. Let a copy of this judgment 
along with the records received be sent 
to the trial Court within two weeks 
from this day. 

Appeal allowed, 
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VITHAL RAO, .J.:— This appeal by 
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March. 1979. passed by the Motor Ac- 
CY/EY/B466/81/JHS ed i 

"1981: Karnataka/9.. Tx: G98: 





20, 21, 27, 28, 30- 


Dy. G:.M:>& Divnl: -Controller, -S.-R:T.- Gorpn.: v: H.. Sarojamma Kant..129 


cidents -Cląims: Tribunal, Hassan,- in 
Misc.- (MVG)-No: 27-of 1977, on its: file, 
awarding compensation to the: legal. re- 


presentatives of the deceased:.C. Huche- `` l 


gowda-in a sum. of Rs. 90 ,000/-.- 


Be The relevant facts, ‘briefly’ stated, 
are as follows : 


At -about: 3-00 P. M. on 26-5- 1977 the 
deceased C. Huchegowda was travelling 
on the pillion of Scooter bearing No. 
MYS. 3345. driven. by P. W. 3 Shyla- 
kumar -on . Honbal-Sakaleshpur road. 
The scooter was going slowly on the left 
side’ of the road and while it was so 
proceeding near Ganadahole village. a 
K.-S. R. T. C. bus bearing registra- 
tion No. MYF 5276 came with a high 
speed driven rashly and negligently by 
its driyer from the opposite direction 
and hit .the scooter causing fatal in- 
juries to the deceased, the pillion rider. 
The : deceased -Huchegowda fell down 
fatally injured. - He was removed to. the 
hospital at, Sakaleshpur where -he suc- 
cumbed to. the injuries. . The. deceased 
was aged about 34 years. . He was work- 
ing as a» Senior . Assistant in Coffee 
Board Research Department, - Natasagara 
of Sakaleshpur Taluk.: He was getting 
a salary of Rs. 640/- per’- month, On 
the basis of. these averments, the widow 
of the deceased, claimant No. 1 and 
the three minor children, claimants 
Nos. 2 to 4, claimed compensation: - 
from the respondents in. a sum _ of 
Rs. 1,70.000/-. 


3. Respondent No. 1 is the driver. 
Respondent No. 2 is K. S. R. T. C., the 
owner of the vehicle.. They filed ob- 
jections ‘contending, inter- alia, that 
the accident was the result of rash and 
negligent driving of the scooter by its 
driver. ` The scooter was being driven 
at .a very high speed and as it was 
drizzling at that time the scooter slip- 
ped, the deceased, the pillion rider was 
thrown off the scooter. They _ further 
contended that the bus which was 


‘coming from the opposite direction stop- 


ped on seeing this accident; no part of 
the bus touched the ‘scooter ‘and so thev 
denied the liability of making payment 
of | ‘any | compensation” to the claimants. 


“4. "The" Tribunal. òn the basis of 
these pleadings of the parties, re the 4 
following issues.: = i te : 

_L. Whether C.. Huchegowda. ‘died | asa 
result. sof the - bus. ae -No: iam 


a oe el 
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dashing against the scooter on which 
C. Huchegowda was coming sitting on 
the pillion ? 

2. Whether the accident was due to 
the rash and negligent driving of the 
bus bearing No. MYF 5726 by the first 
respondent ? 

3. Whether the petitioners are entitl- 
ed to compensation, and if so, to what 
compensation are they entitled ? 


5. During hearing, the claimants ex- 
amined P. Ws. 1 to 4, including Clai- 
mant No. 1 as P. W. 4, the driver of 
the Scooter Shylakumar as P. W. 3 
and got marked Exts. P. 1 to P. 5. As 
against that, the respondents examined 
D. Ws. 1 to 3, including the driver of 
the bus as D. W. 3 and got marked 
Exts. D. 1 to D. 4. Thé Tribunal, ap- 
preciating the material on record, held 
that the accident was the result of rash 
and negligent driving of the bus by its 
driver and in that view, it awarded 
compensation in a sum of Rs, 90,000/- 
to the claimants. 

6. Aggrieved by the said judgment 
and award, the owner of thé vehicle 
(K. S. R. T. C.) has come up in appeal 
before this Court. 

7. The learned Advocate appearing 
for the appellant, argued that the Tri- 
bunal was not justified in holding that 
the accident was the result of rash and 
negligént driving of the bus by its dri- 
ver. He further submitted that the 
award of Rs. 90,000/- made is ‘too high 
and excessive. He next contended 
that the Tribunal was not justified in 
not taking into account the amount of 
family pension, provident fund andthe 
gratuity, the collateral benefits received 
by the claimants. 

8. As against that, the learned Coun- 
sel for the respondents argued support- 
ing the judgment and award of the Tri- 
bunal. 

9. The points, therefore, that 
for our consideration are: 


1. Whether the Tribunal was justifi- 
ed in holding that the accident was the 
result of rash and negligent driving of 
the bus by its driver and if so, whether 
the compensation awarded by the Tri- 
bunal is just and proper ? 

2. Whether the Tribunal was justifi- 
ed in not giving deduction of” the 
amounts received by the claimants in 
respect of Family Pension, Provident 
Fund and Gratuity ? 


arise 
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10. P. W. 3 Shylakumar, the driver 
of the scooter, has stated that at about 
3-00 P. M. himself and the deceased 
Huchegowda, as pillion rider, left Hon- 
bal for Sakaleshpur. He was driving 
the scooter slowly on the left side of 


the road. It was drizzling then. While 
they were near village  Ganadahole, 
they saw a Government bus coming 


from the opposite direction in a high 
speed on its extreme right side on the 
road: and when it was just about to 
dash against the scooter, the driver of 
the bus suddenly took the bus to the 
left’ side, as a result of which the back 
side of the bus struck his right arm and 
the bus severely dashed against the de- 
ceased Huchegowda., The scooter, himself 
and Huchegowda fell down. Huche- 
gowda received fatal injuries and be- 
came unconscious. The cross-examina- 
tion of this witness hasnot brought out 
any material to show that the version 
of the occurrence as spoken by this 
witness is in any way improbable. The 
version of this witness is corroborated 
by the evidence of P. W. 2. Ningaiah, 
who is a resident near about the spot 
of accident. No material has been 
elicited in the cross-examination of this 
witness as well, to show that the nar- 
ration of occurrence as spoken by this 
witness is in any way improbable. The 
Tribunal has not placed any reliance on 
the evidence of P. W. 1 Lakkappagouda, 
on the ground that it is doubtful whe- 
ther this witness P. W. 1 was travelling 
on that day in the said bus. We do 
not see any reason to differ with the 
finding of the Tribunal in this regard. - 


11. The respondents have examined 
the driver of the bus as D. W. 3 and 
two witnesses D. Ws. 1 and 2, passen- 
gers in the said bus, D.. W. 3 
Noor Husain has stated that while he 
had stopped the bus at Ganadahal bus 
stop, he saw the scooter coming from 
the opposite direction. The  sccoter 
passed by the side of the standing bus. 
Thereafter, the conductor gave whistle 
and he started the bus. Then some pas- 
sengers ‘in the bus cried out to stop 
the bus stating that the scooter had 
fallen down. He stopped the bus and 
‘saw that the pillion rider of. the scooter 
had fallen down fatally injured. He 
stated that the bus did not dash against 
the. scooter. — 


12. D. Ws. .1 and 2 are passengers 
whowere travelling inthe said bus then, 
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D. W. 1 has stated. that- he.did. not see 
how actually the  vaccident took place. 
He came to know of the accident when 
some passeners: oie ‘that the OEE 
fell down.. : 


13. The respondents ‘in their objec- 
tion statement at para 3 have. stated : 


“The respondents submit that on 
26-5-1977 the vehicle was en route .to 
Hanbal from Sakaleshpur. . That day. 
being a shandy day the bus was - full 
There were, heavy rains on that day and 
the respondent was driving the . vehicle 
in a very low speed due to heavy: load 
and also as there were heavy. rains. 
The scooter on which the deceased was 
sitting on the pillion was coming from 
the opposite direction in a ‘very high 


speed. The rider of the scooter went. 


‘to the side of the road and .as there 
was wet mud due to rains. the’ scooter 
slipped and the rider lost the control. 
Immediately the pillion rider was 
thrown out from the scooter. The bus 
which was coming from the `. opposite 
direction was stopped and the inmates 
of the bus, the Driver and the conduc- 
tor attended to the deceased. The de- 
ceased was sent to the hospital ina 
car. It is submitted that no part of the 
bus driven by the first respondent 
touched the scooter and there was no 
rash or negligent act on the part of the 
respondent No. 1 as the _vebicle was 
going in a slow speed.” ' 


The plain reading of - this: objection: 
statement of the respondents. would 
go to show that the accident took place 
in front of the bus while the bus’ was 
moving on the road. The evidence ad- 
duced by the respondents is that the bus 
had stopped at Hanbal bus stand, the 
scooter passed by the side of the stand- 
ing bus and the accident took. : place 
behind the bus. -. 


14. There is thus ERETTE variance 
between the pleading and the evidence' 
of D. Ws. 1 to 3. Therefore, the version 
spoken to by these ` witnesses, ie., 
D. Ws. 1 to 3, is not worthy. of accep- 
tance and that is the finding given by 
the Tribunal as well. We see no reason 
to differ with the reasoning of the Tri- 
bunal in discarding the ` evidence of- 
D. Ws. 1 to 3. In view of these facts 
and circumstances of case, we confirm 
the finding of the Tribimal that the ac 
cident was the result of rash and ‘negli- 
gent driving of the Bus by its driver. > 





. is Rs. 570/- . 


“comes to Rs. 3,600/-. 


` 
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:15.. Now.. adverting to the quantum 

of. compensation’ ` to be: awarded, it is 
the: material on record that the deceased 
at the time of his death by accident was 
aged about 34 years and was working 
as Senior Assistant, in Coffee Board. 
Ext. D. 1 is the pay certificate of the 
deceased issued.. ‘by, the .Coffee Board, 
wherein the total pay including D. A. 
per month Ext. D. 2 is 
another letter issued by the Coffee 
Board’ showing the amount of family 
pension -at Rs. 270/-; D. C. R. G. at 
Rs. 4,280/- and P. F. at ‘Rs, 1,472-31, to 
be paid to the claimants. ` 


16. ‘The , Tribunal ’ has | estimated 
Rs. 300/- P. M. as contribution by the 
deceased’ for the maintenancé of the 
family; so annual loss of dependency 
‘The superannua~ 
tion period of the deceased was 58 years, 
so the Tribunal has taken the balance 
24 years of service of the deceased and 
multiplied the annual loss of depen-. 
dency of Rs. 3,600/- by 24 and has ar- 
rived at the total amount of Rs. 86,400/-, 
It has further awarded a sum of 
Rs. ` 5000/- towards loss of consortium 
and loss to, the estate of the deceased; 
Rs: 500/- towards taxi charges. Thus 
it has awarded global damages of 
Rs. 90,000/- to the claimants. The Tri- 
bunal has not given any deduction for 
the amount received. by the claimants 
towards family pension, D, C. R. G. 
and Provident Fund. It has also not 
given any deduction for lump sum grant 
and uncertainties of life. 

17. The learned Counsel for the ap- 
pellant contended that the method for 
-assessing compensation’ adopted by the 
Tribunal is..not proper; the . Tribunal 
was not justified in. not giving any de- 
duction for the amounts received by the 
claimants by way of- family pension, 
D. C. R. G. and P. F. E i 

18.- While considering the question | 
of choosing a suitable method for as- 
sessing ` compensation, one important 
factor which the Tribunal should bear 
in mind, is that under Section 110-B of 
the Motor Vehicles Act it is the ‘just’ 


‘ compensation which: is required to be 


awarded. Two important approaches as 
to the methods adopted by the Courts 
for assessing compensation are: (i) me- 
thed adopted by the Viscount Simon in 
Nance v. British Columbia Electric Rail- 
way Co. ‘Ltd. reported in (1951 AC 601) 
and (ii) the method suggested by Lord 
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Wright in Davies v. Powell . Duffryn 
Associated Collieries Ltd,, reported in 
(1942 AC 601). : 


19. After pointing out that the claim 
for damages in such cases would fall 
under two separate heads viz., (i) main- 
tenance of wife and family’ (ii) savings, 
Viscount Simon points out to the proper 
approach to the determination of these 
damages in the following words: 


“Under the first head — indeed, for 
the purpose of both heads — it is neces- 
sary first to estimate what was the de- 
ceased man’s expectation of life if. he 
had not been killed when he was, (let 
this be “x” years) and next what sums 
during these x years he would probably 
have applied to the support of his wife. 
In fixing x, regard must be had not only 
to his age and bodily health, but to the 
possibility of a premature determination 
of his life by a later accident. In esti- 
mating future provision for his wife, 
the amounts he usually applied in ‘this 
way before his death are obviously re- 
levant. and often the best evidence 
available, though not conclusive, since 
if he had survived, his means might 
have expanded or shrunk, and his libe- 
rality might have grown or wilted.” 


Lord Wright explained the method sug- 
gested by him as under: 


“There is no question here of what 
may be called sentimental damage, be- 
reavement or pain and suffering. It is 
a hard matter of pounds, shillings and 
pence, subject to the element of reason- 
able future probabilities. The starting 
point is the amount of wages which the 
deceased was earning, the ascertain- 
ment of which to some extent may de- 
pend on the regularity of his employ- 


ment. Then there is an estimate of 
how much was required or ` expended 
for his own personal and living ex- 


penses. The balance will give a datum 
or basic figure which. will generally be 
turned into a lump sum by taking a 
certain number of years’ purchase. 
That sum, however, has to be taxed 
down by having due. regard to uncer- 
tainties, for instance, that the widow 
might have again married and -thus 
ceased to be dependent, and other like 
matters of speculation and doubt.” 


This method of Lord Wright has gene- 
rally eome to, be known .as “multiplier 
method”. | ‘ . 
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‘In -Halsbury’s: Laws: of- ` England, 
Peurih. Edition, Volume-12 at para 1156, 
it.ig stated thus.: 

“Since a plaintiff -can invest: “his 
damages, the lump sum. award. in re- 
spect of future loss must be discounted 
to reflect his receipt of interest -on` in+~ 
vested: funds, the intention being - that 
the plaintiff will each year draw in- 
terest and some capital (the interest 
element decreasing and the capital 
drawings increasing with the passage of 
years), so that he is compensated each 
year for his annual loss, and the fund 
will be exhausted at the age which the 
Court assesses to be the correct age, 
having regard to all contingencies. wy 

The calculation depends on ` selecting 
án assumed rate of interest, ‘but for the 
ordinary case ‘the’ experience of the 
Courts has evolved a system in which a 
“multiplier” should be used’ as’ ‘the nor- 
mal and primary’ method ‘of: assessment 
of pecuniary loss.” 

20. This method of multiplier is” ‘also 
recognized by the Supreme “Court in 
its various decisions, including Gobald 
Motor Service Ltd. v. R. M. K. Velü* 
swami, reported in AIR 1962 SC 1 and 
C. K. Subramanya Iyer v. T. Kunhikut- 
= a reported in AIR 1970 -SC 376. 

‘In our opinion, therefore, it 
eer be safe to proceed ‘to assess com- 
pensation in this case by adopting the 
multiplier method, making a judicious 
use of a proper number of years’ pur- 
chase, -as this is a case of death of the 
breadwinner of -the family (vide: 
Gobald . Motor Service Ltd. v. R. M 
K. Veluswami (AIR 1962 SC 1})}). ; 

22. \ The next ‘question is hehe 
deductions are required to be made, in 
respect of collateral benefits received 
of pension and other benefits after 
having arrived at the total figure of 
compensation for loss of dependency. , 

23. The cases on the subject reveal a 
conflict of views. Some High Court have 
taken the view that deductions should 
not be given for the receipt of family 
pension, provident fund, insurance 
policy amount and the gratuity amount. 
They are in the following decisions: 

(a) Life Insurance .Corporation of 
India v. Legal representatives of dē- 
ceased. Naranbhai Munjabhai Vadhi 
(1973 Acc CJ 226 High Court of Guia- 
rat): (ATR.1973 Gui 216), regarding Life 
Insurance amount and Death cum ret 
tirement gratuity amount: - ae ° 
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(b)... Sood -and Company, -Kulu ‘v. Sur- 
jit- Kaur. (1973 Acc CJ 414, High Court 
of Punjab and Haryana). Regarding 
Gratuity and P. F. amount. i f 
-(c) Bhagawanti. Devi v. Ish ` Kumar 
(1975 Acc CJ ‘56 ‘High’ Court of Delhi). 
Regarding Gratuity, ` pension, provident 
fund and Insurancé amount; 

(d) Shakurmiya ` Imammiya Shaikh v. 
Minor Surendra Singh Rup Singh (1978 
Acc CJ 130, High Court of Gujarat) Re- 
garding: Pension; and 

(e) H. P. Road Transport Corpora- 
tion v. Pt. Jai Ram (AIR 1980 Him Pra 
16).- Regarding: Family Pension, In- 
surance and Gratuity amount. . 

24. The contrary view holding that 
deduction should be allowed for such of 
the amounts received by the depen- 
dents finds support in the following de- 
cisions of different High Courts: 


(a) Mohinder. Kaur. v.. Manphool 
Singh (1973 Ace CJ 515, High Court of 
Delhi). Regarding: Pension; ; 

(b) Sushila. Devi v. Ibrahim .(1974 
Acc CJ 150 High Court of Madhya Pra- 
desh): (AIR 1974 Madh Pra 181), 
Regarding Pension, Insurance aag Gra- 
tuity amount; 


(c) M/s. Chaurasiya & Co. v. Smt. 
Pramila Rao 1974 Acc CJ 481 High 
Court of Madhya Pradesh : (AIR 1975 
Madh Pra 31), Regarding: Pension; 
and 


(d) . Jaikumar Chhagan. Lal Patni’ v. 
Mary Jerome D’Souza (1978 Acc CJ 28 
High Court of Judicature, Bombay): 
(AIR 1978 - Bom 239), Regarding: Life 
Insurance amount. 


25. In Megregor on Damages, Four- 
teenth Edition, at para 1326, it is stated 
thus: 


“Whereas there was for long gene- 
ral acceptance of the rule- that the 
damages in a personal injury claim 
were not to be reduced bécause bene- 
fits had been conferred upon the plain- 
tiff by third parties which ‘mitigated 
his loss, the general rule was the exact 
opposite where the claim was in respect 
of a fatal injury, and it became accept- 
ed, without any real dispute, that only 
the net pecuniary benefit accruing to 
the dependants ‘was recoverable -as 
damages. This undoubted general rule 
finds its clearest .and most authorita- 
tive expression in the speeches of their 
Lordships in Davies v. Powell: Duffryn 
Collieries, (1942). AC 601,;. Lord -Mac- 
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milian‘ put it thus: Except. where there 
is express ‘statutory - direction to the 
contrary, the damages to-be awarded to 
a dependant of a deceased person under 
the Fatal Accidents -Acts- must take into 
account any pecuniary’: benéfit . accruing 
to .that dependant . in” consequence. of 
the death of the deceased. It is. net 
loss on balance. which. constitutes the ` 
measure of damages.” . 

26. In Halsbury’s Laws of England, 
Fourth Edition, Volume 12 at Para 1150, 
it is stated thus: A 

“The dependants of a deceased man 
killed by the negligence of another have 
a claim under the Fatal Accidents Acts 
in respect of their pecuniary loss, but 
certain benefits which they receive as 
a result of the death fall to be taken 
into account in reduction of their loss.” 

27. In Gobald Motor Service. Ltd. v. 
R. M. K. Veluswami (AIR 1962 SC 1) 
the Supreme Court referred with ap- 
proval to the passage of Lord Russell 
of Killowen in Davies v. Powell Duf- 
fryn Associated Collieries Ltd. (1942) 
AC 601, thus: (at p. 5 of ATR) 

- “The general rule which has always 
prevailed in regard to the assessment 
of damages under the Fatal Accidents 
Acts "is well settled, namely; that any 
benefit accruing to a dependant by re- 
ason of the relevant death must be 
taken into account. Under those Acts 
the balance of loss and gain to a depen- 
dant by the death must be ascertained, 
the position of each dependant _. being 
considered separately.” 

The Supreme Court further ` held that: 
(at p. 6 of AIR) 

“Shortly stated, the general principle 
is that the pecuniary loss can be ascer- 
tained only by balancing on the one 
hand the loss to the claimants of the 
future pecuniary benefit and on the 
other any pecuniary advantage which 
from whatever source.comes to them by 
reason of the death, | that is, the balance 
of loss and gain to a dependant by. the 
death must be ascertained.” . . 


.28. The law. as laid. down by the 
Supreme Court in Gobald Motor Ser- 
vice . Case: (AIR 1962. SC 1), referred ‘to 
above, requires that in ascertaining thet 
pecuniary loss to the dependants arising 
on the death, deduction must Þe- made 
for bencfits which would . not have 
erisen at all. but for-the death > ! 


` 28. This Court in Parvatamma’ 7: 
Syed Ahmed ` ( (1976) 2 Kant LJ 372) 














‘fore, receipt 





134 Kant. Dy. G, M. & Divni. Controller, 


has held that the collateral benefits ac- 
cruing to the deceased, such as family 
pension, have to be deducted and in 
the case of life insurance policy 
amounts, the accelerated benefit has to 
be taken into account. 

30. In view of the principles: laid 
down by the Supreme Court in Gobald 
Motor Service Case (AIR 1962 SC 1) un- 
less the law is changed, as is done in 
England in 1959, making a specific provi- 
sion for the exclusion of colateral bene- 
fits received by the dependants con- 
sequent upon the death, the collateral 
benefit, such as family pension, has to 
be taken into account and deduction has 
to be given for the amount so received 
in the amòunt of compensation awarded. 
The High Courts which have taken the 
contrary view are obviously influenced 
by the decision rendered by the House 
of Lords in Perry v. Cleaver (1969 Acc 
CJ 363), without fully appreciating that 
law in England is amended in 1959. 

31. In the Quantum of Damages, 
Volume 1, Fourth Edition by Kemp & 
Kemp, at page 221, it is stated thus: 

"Where a sum has been paid to a 
dependant solely by reason of the death, 
the sum is to be taken into 
However, if the payment or part there- 
of was likely to have been made to the 
dependant at some future date in any 
event, the dependant’s benefits as the 
result of the death is not the whole 
amount of such payment but the value 
of the acceleration of that payment 
plus the certainty of its receipt. In 
such a case it would be wrong to take 
the whole amount of the payment into 
account. Further, where the dependant 
can show a reasonable expectation that 
the deceased would have accumulated 
greater savings had he lived for his 
full natural span of years and that de- 
pendant would then on his death have 
received a considerably larger capital 
sum than was in fact received on his 
premature death, the loss of such grea- 
ter sum may well outweigh the value 
of the accelerated benefit of the lesser 
sum,” 

Therefore, with regard to the Life In- 
surance amount, we have to give neces- 
sary deductions for the accelerated re- 
ceipt of the said amount. 

32. The Provident Fund amount is 
the fund deposited by the deceased, in 


the course of his employment. There- 
of the said sum by the 





account. 
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depedants is not consequent to the death 
of the deceased but it is only an 


amount received by the depen- 
Gants which the deceased himself 
had deposited with the employer. 


Therefore, it is not necessary to give 
any deduction for its receipt. by the de- 
pendants, 

33. So-far as the amount towards 
D. C. R. G. is concerned it is the amount 
given by the employer out of his con- 
tract of service. This amount the de- 
ceased would have received even if 
there was no premature death by ac- 
cident, and he would have lived to 
serve the employer for the rest of the 
period. Therefore, this amount also 
need not be taken into account for 
fiving deductions. : 

34. We shall now adopt the multip- 
lier method for assessing the compensa- 
tion payable to the claimants. The de- 
ceased was aged about 34 years at the 
time of his death by accident and was 
drawing a salary of Rs. 570/- per month, 
He had also the prospects of getting 
more salary, at any rate, by way of in- 
crements. Hence, we fix the loss of 
dependency at Rs. 350/- per month in- 
stead of Rs. 300/- per month, fixed by 
the Tribunal. From out of this, how- 
ever, we deduct Rs. 50/- per month in 
consideration of the family pension 
awarded to the widow. That leaves the 
balance at Rs. 300/- per month, which 
works out to Rs. 3,600/- per year. 


35. Considering the age of the de- 
ceased and the rate of interest prevail- 
ing, we propose to take ‘12’ as the 
multiplier. Multiplying, therefore, 
Rs. 3,600/- by 12, we get the total loss 
of dependency at Rs. 43,200/-. To this 
has to be added Rs. 5,000/- towards loss 
to the estate of the deceased; Rs. 3,000 
towards loss of consortium and Rs. 500/- 
towards taxi charges. Together, there- 
fore, the global. compensation to which 
the claimants are entitled would be 
Rs. 51,700/- instead of Rs. 90,000/- 
awarded by the Tribunal. 

36. In the result, therefore, the ap- 
peal is partly allowed. The compensa- 
tion amount of Rs. 90,000/- awarded by 
the Tribunal is reduced to Rs. 51,700/-. 
The appellant shall pay the same along 
with interest at the rate of 6% per an- 
num from the date of petition till pay- 
ment, as also costs before the Tribunal. 

Claimant No. 1 is the widow, Clai- 
mants Nos. 2 to 4 are minor children of 
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the deceased. Claimants Nos. 2 to 4 
are awarded Rs. 12,000/- each with in- 
terest and Claimant No. 1 is awarded 
Rs. 15,700/- with interest and costs be- 
fore the Tribunal. 

Claimant No. 1 on receipt of the 
amount awarded to the minors, shall 
deposit the same in fixed deposit in a 
Scheduled Bank in the name of the 
minors with herself as guardian till such 
time the minors attain the age of majo- 
rity. Claimant No. 1 is, however, at 
liberty to withdraw the interest accrued 
thereon from time to time and spend 
the same for the welfare of the minors. 

37. The parties are directed to bear 
their own costs in this appeal 

Order accordingly, 
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Shama Rao Hanumantharao Kulkarni 
and others, Appellants v. State of Kar- 
nataka and others, Respondents. 

Second Appeal No. 1023 of 1974, D/- 
1-1-1981. 

Civil Procedure Code (5 of 1908), S.80 
(as it stood before the Amendment of 
1976) — Suit against Government by 
several plaintiffs some of whom had not 
given the notice under S. 80 is not 
maintainable. AIR 1927 PC 176, AIR 
1931 Mad 175, AIR 1935 Mad 389, AIR 
1944 Mad 544 and AIR 1947 PC 197 Foll. 
(1901) ILR 24 Mad 279 Held no longer 


pood law. (Para 28) 
Cases Referred: Chronological Paras 
AIR 1947 PC 197 26, 28 
AIR 1944 Mad 544 26 
AIR 1935 Mad 389 25 
AIR 1931 Mad 175:ILR 54 Mad 416 
25, 26 

AIR 1930 Bom 367 (1):32 Bom LR 604 
25 

AIR 1927 PC 176:ILR 51 Bom 725: 


(1927) 25 All LJ 641 23, 24, 25, 27 28 
(1902) ILR 25 All 187 : 25 
(1901) ILR 24 Mad 279 24, 25 


R. V. Kulkarni, for Appellants; C. S. 
Kothavale 2nd Addl. Govt. Advocate 
(for No. 1) and R. A. Chandan Gowdar 
(for No. 2) for Respondents. 

JUDGMENT: — This appeal is by 17 
plaintiffs, out of the original 67 plain- 
tiffs and is directed against the judg- 
ment and decree dated 8-10-1973 of the 


BY/DY/B3/81/KNA 
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Civil Judge, Haveri in R. A. No. 72 of 
1971 affirming the judgment and decree 
dated 14-8-1968 of the Munsiff Haveri 
in L. C. suit No. 12 of 1967. 


2. At Bommanahalli village of Hana- 
gal Taluk, Dharwar District, there is a 
Government irrigation tank bearing 
R. S. No. 176. In the earlier revenue 
records, the tank had been given R. S. 
No. 97 of Needsangi village, which is 
now a becharak or an abandoned 
village. Ever since the said tahk was 
contructed or at any rate till about 1966 
or so, there were two sluices or out- 
lets regulating the supply of water to 
the command area or ‘achakat’ of the 
said tank On an examination of the 
requirements of the land holders of the 
command area, in March, 1966, accord- 
ing to defendant No. 1, but some time 
in March, 1967 according to the plain- 
tiffs, defendant No, 1 has constructed 
one more sluice or out-let to the said 
tank. 


3. Before the new sluice could could 
be opened, as many as 67 persons, 
claiming themselves to be the owners 
or tenants of the lands situated in the 
command area of the tank, instituted 
L. C. suit No. 12 of 1967 on 19-1-1967 
in the Court of the Munsiff, Haveri 
against the State of Karnataka arrayed 
as defendant No. 1 and four other per- 
sons for a declaration, (i) that they were 
entitled to draw water from the pre- 
vious two sluices of the tank: (ii) that 
the construction of the new sluice was 
without the authority of law and ille- 
gal; (iii) for a permanent injunction to 
close down the new sluice: (iv) for a 
permanent injunction to regulate the 
supply of water only from the previ- 
ous two sluices as before without under- 
taking any kind of work, interfering 
with the flow of water from the said 
two sluices and, (v) for damages that 
they would suffer pending determina- 
tion of their. suit. 


4. In order to sustain the aforesaid 
novel and extremely doubtful re- 
liefs, the plaintiffs alleged that 
they had acquired an absolute and in- 
defeasible right to draw water from the 
two sluices of the tank from time im- 
memorial. On this basis, the plaintiffs 
urged that defendant No. 1 cannot con- 
struct a new sluice at the instigation of 
defendants 2 to 5 to interfere with their 
rights. They alleged that they had earlier 
approached the officers of the Public 
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-Works Department! and Revenue Depart- 
ment for tedressal of ‘their grievance 
but. those. ‘officers had turned  théir 
deaf ears. “'The: plaintiffs ‘alleged ‘that 
the cause of action for the suit arose 
in the month of March, 1966, when de- 
fendant No. 1 started constructing the 
new sluice for the tank ` Lastly. they 
alleged that they had issued necessary 
suit notice under Section 80 of the Code 
of .Civil, Procedure on the Deputy Com- 
missioner, Dharwar on 3-6-1966. 


5. In resisting the plaintiff’ suit, 
defendant No. 1 pleaded that the. new 
sluice had been constructed as early. as 
in March, 1966, on'being satisfied of its 
imperative necessity to supply water. to 
-all, the land holders of the command 
‘area. Defendant No.,1 alleged that the 
existing. two- outlets -were not effective- 
ly- irrigating. all the lands, there -was 
loss of water and the construction of .a 
new sluice was necessary for the -pre- 
servation of the tank. Defendant. No. 1 
asserted, that the contract of construc- 
tion of new sluice had been awarded to 
defendant No. 2, who had ` ‘constructed 
the same in accordance with the terms 
and conditions of the, contract and the 
technical. requirements stipulated. there- 
to" ‘by’ ‘its technical experts, 


Defendant No. 1. „urged. that. the 
ait ‘filed by the. plaintiffs was not. main- 
tainable under Section .63 of the Karna- 
taka Land Revenue Act of 1964 (here- 
inafter. referred to as. the L: R. Act) 
and Section 69 of the Karanataka Irri- 
gation ‘Act of .1969 (hereinafter refer- 
_ red to as the Irrigation Act). . Secondly, 
it ‘urged that the suit had not been.in- 
stituted by the. plaintiffs within six 
months from .the date of the act com- 
plained .of and the same was barred by 
time. Lastly, _it urged that the suit 
notice under Sec. 80 of the Code had 
not been issued by all the.. plaintiffs 
and the suit, filled by those that had not 
issued such notices and those that had 
issued notice -was ‘not, maintainable. 


1... Defendants 2. to 5 filed a common 
written statement.. suppers defendant 
No. 1. on 


8. On the sve Sinaia: the learn- 
ed Murnsiff framed ‘ag many as 13 
issues. Issues 1 to 3 which were treat- 
d‘as preliminary issues, on the  con- 
sideration’ of which’ aloné the suit ‘has 
been dismissed read thus: ~ 
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and. decrees 
-remit the suit to the trial Court for. re- 
cording evidence on the „other... 
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(1Y ‘Whether. ‘the suit is” maintainable f 
inder Section , 63 “of ‘the Mysore’ Land 
‘Revenue -Act ? : 

-(2) Is- the ‘suit teriable under’ 
ton 69` of the Mysore 


a Sec- 
‘Irrigation Act, 


1965? 


(3) Is the notice under Section 80 
of the Code valid? ` 


9. Before considering issues 1 to 3, 
one Sri M. H. Patil, an advocate of the 
Court was appointed as a Commissioner 
to inspect the tank and report the aç- ` 
tual state of affairs of the tank. 

` 10. Sri Patil in his report dated 
17-6-1968, ` stated that the new ‘sluice 
had been constructéd. He’ also furnish- 
ed certain other details that are ` not 


material for'a decision on issues 1 to 3. 


ii. On 12th and 13th August, 1968, 
the learned Munsiff heard argument on 
Issues 1 to’ 3 and by his judgment dated 
14-8-1968 answered issues 1 to 3 against 
the plaintiffs. and..dismissed - the suit. 
Against the said-. judgment and decree 
of the learned- Munsiff, as many as 42 
Plaintiffs: .filed- .an.-appeal in R. A. 
No. 130 of 1968.béfore the Civil Judge, 
Hubli which was then..exercising iuris- 
diction over the area. -On an applica- 
tion made, aprellants 5, 8.- 10, 11, 13, 
18, 21, 22, 25, 30, 31, 35, 3% and 40 in 
the said appeal were transposed as 
respondents 11- to 24 to’-that ` appeal. 
On the establishment of a new- Civil 
Judge’s Court at Haveri, the said appeal 
was transferred to that Court where it 
was numbered as R. A. No. 72 of 1971. 
On 8-10-1973 the learned: Civil Judge 
has dismissed the said appeal and has 
affirmed the . judgment and decree of 
the learned Munsiff disagreeing. with 
the findings recorded by him .on: issues 
1 and 2 but agreeing with his finding 
on issue No. 3. On 18-1- 1974 only 17 
plaintiffs have filed this appeal before 
this Court. 

12. Sri R. v, Kulkarni, leaed 
counsel ior the appellants, has contended 
that the finding recorded by -the Courts 
below on issue No. 3, at any rate, in 
respect of those nersons that -had issued 
a_notice under. Section 80..of the Code 
is. erroneous. in-law and it is, therefore. 
necessary to. set aside the . judgment 
of the Courts below and 


issues 
and their ‘determination. sE ; 
13- Sri.c. 5 Kothavale, learned. ‘High: 
` Court Government Pleader, appearing 
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for.. pespondent No. 1,..while. supporting 
the - finding. „of the” Courts... below.: on 
issue No.. 3 urged. that the. findings of 
the. learned Ciyil Judge on Issués: 1 and 


2. “are | erroneous ‘in, law and: -reversing 


the findings of the learned Civil Judge 
on the said issues also, the decrees of 
‘the Courts require .to be affirmed by 
this Court. 


14. On an elainn of the: plead- 
ings. and the contention urged, the 
points that’ arise for determination in 
this appeal are: 
. (1) Whether the suit, filed by the 
plaintiffs, some of whom that had not 
issued a notice and others that had 
issued’ such a notice under Section 80 
of the Code was maintainable or not? 

(2) Whether the plaintiffs’ suit is 
barred under .Section 63 of the L. R. 


Act .or under Section 69 (5) of the Irri- 


gation Act ?- 


(3) Whether the plaintifts’ suit is in- ` 


stituted. within six months from -the 
date of the Act. complained of and if 
not is it barred by time under Seçtion 
69. (3) of the Irrigation Act? 

.15. Before examining points formu- 
lated, it. is necessary to` notice. that 
issues: 2 and. 3' framed by the learned 
Munsiff „are not in conformity ` 
Order, 14 of the Code. On that ground. 
I.do not propose to remit the case- to 
any one ` ôf- the. Courts and > 
ercising--the pdwWwers -conferred on this 
Court by Order 41, Rule-24 of the Code, 
I propose to re-settle and determine 
them finally, if. that is; possible. ` 
. 16. Issue No.1 has been ‘correctly 
‘framed -and the same based not call for 
resettlement, ` : 


_ Le Issue’ No. 2 besidés being vague, 
does ‘not correctly répresent’ the pleas 
urged -by defendant No. 1 in its de- 
fence. Firstly défendant No. 1 has urg- 
ed that the suit filed by the plaintiff 
was barred. by. sub-section (5) of Sec- 
tion -69. of the-Irrigation Act. Secondly. 
it: has urged that the plaintiffs had not 


filed the suit wihin six months from: the’ 


date of -the act complained of and the 
same was -barred by ‘time under Sect 
tioon- 69 (3) of the Irrigation Act. On 
these : material propositions urged’ by 
defendant- No. 1. ‘the “trial Court: ‘should 
have framed ‘two issues‘ as: "hereunder :“ 


' (Ù Whether the | "plaintiffs" 
barred under, 
tion 69 ot the” Irrigation - Act? a 


‘suit. was 


Shama. Rao -v.. State... 


with ' 


ex- 


- persons that had 


‘sub-section (5) of Sec- ` 


; Kant. 137 - 
- (2):-Whether : the: plaintiffs’...suit : had 


Seek instituted- within. six: months from .. 


the -date .of the -act complained..of and 
if. not whether- the same. was barred by 
time under. Section 69; (3) -of the Irri- 
gation, Act ?.. 


- 18. Issue No. 3 is- “hot in AAE an 
with para 4 of the defence filed by de- 
fendant No: 1. Defendant No. 1 does 
not - “dispute the issue of-a suit. notice 
under Section 80 of the -Code. But, 
what it had urged was that. the suit 
filed by some persons that had not 
issued a: notice and.also by those that 
had issued- such a. notice was not main- 
tainable. On these « pleadings, issue 
No.-3 should have been framed as here: 
under: 

“Whether the suit- filed by the -plain- 
tiffs some of whom that had not issued 
‘a notice and others that had issued a 
. notice under’ Section 80 of the Code 
was maintainable or not?” 

19. Before examining ‘issue No. 3 
the learned Munsiff did not direct the 
original notice issued under Section 80 


. of the Code to be produced and marked ` 


as an exhibit which course would have 
‘been more’ satisfactory. But, ‘at this 
‘stage this Court will not be justified in 
finding: fault’ with that ‘procedure and 
remit the case to the trial Court on 
that ground. 


20.-In ‘the copy of’ the notice’ ‘issued 
and ‘produced: along with the plaint., the 
names: and addresses of 65 ‘persons are 
‘specified. But, the ‘suit is filed by 67 
persons from which’ it is clear that the 
suit is filed at least by two persons 
that’ had not issued notice under Sec- 
tion -80 of the Code. Secondly. the 
learned Munsiff has found that as many 
-as 17 persons ‘that had issued notice. 
had not joined in filing the suit and in 
their place, other persons that had not 
issued notice have joined in filing the 
suit. Lastly, the learned Munsiff has 
found a few other minor infirmities in 
the ‘notice that are not necessary to 
notice and examine. From the above. 
what is clear’ and incontrovertible is 
that some persons: that - had. not- issued 
notice have -joined-. with. certain other 
issued notice under 
Section 80 of the Code... In the first ap- 
peal before. _the learned Civil Judge, as 
many as 25 persons did not, join in filing 
the appeal and aS many as. 14. „persons 
were later transposed „as respondents, 
and this second „appeal, _is filed by. only 


Aig 
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17 persons. Who are these 17 persons 
that have filed this appeal, cannot be 
easily made out as the office before re- 
gistering the appeal has not even in- 
sisted on the counsel for the appellants 
to specify their ranks in the Courts be- 
low as is required by the Rules. But, 
the position appears to be the same as 
had happened in the trial Court except 
for the fact that the number of persons 
is now restricted to 17.. 


21. As on the day notice under Sec- 
tion 80 of the Code was issued and 
the suit was instituted, Section 80 of 
the Code had not been amended and, 
therefore, this case has to be decided 
as the law then stood. In this view, 
the scope and ambit of Section 80 as 
amended by the Code of Civil Procedure 
(Amendment) Act of 1976 that has 
come into force on 1-2-1977 is not ex- 
amined. 

22. While the learned Munsiff ex- 
amined the question with some earnest- 
ness and thoroughness, the learned Civil 
Judge (Sri H. L. Narayana Gouda now 
a senior District Judge) examined this 
and other questions that arose for de- 
termination to say the least, in a sket- 
chy and slipshod manner. He disposed 
of this question in these terms: 

"In my opinion the suit cannot be 
severed and cannot be held to be valid 
in respect of the plaintiffs who have 
issued notice under Section 80 C. P. C. 
The suit is one and indivisible. The 
suit has to be dismissed on this ground.” 
His treatment of the other questions 
also is as perfunctory as it could pos- 
sibly be. Without any doubt, his judg- 
ment does not satisfy the requirements 
of Order 41, Rule 31 of the Code. In 
this view, I propose to ignore the views 
of the learned Civil Judge and examine 
the question without the benefit of his 
views. Sy . 

23. On the application of Section 80 
of the Code to suits inter alia claiming 
injunction, there was difference of opin- 
ion between the High Court of Bom- 
bay and the other British Indian High 
Courts; the former taking the view that 
it was not necessary and the latter 
taking the view that it was necessary. 
In Bhagchand Dagadusa and others v. 
Secretary of State for India in Council 
(1927) ILR 51 Bom 725: (AIR 1927 PC 
176) the Judicial Committee of the Privy 
‘Council resolved the said conflict and 
emphatically ruled that Section 80 of 





Shama Rao v. State 


A.L R. 


the Code applies to all suits and admits 
of no exception. 

24. Before the Privy Council ren- 
dered its decision in Bhagchand’s case, 
a Division Bench of the Madras High 
Court in Secretary of State for India 
in Council v. Perumal Pillai (1901) ILR 
24 Mad 279, that being one of the ear- 
Hest cases, had to examine the vali- 
dity of a suit instituted by three plain- 
tiffs out of whom only two had given 
notice .under Section 422 of the earlier 
Code corresponding to Section 80 of 
the present Code On an examination 
of that question, the Division Bench 
expressed thus: 


“We do not think that any valid ob- 
jection can be taken to the notice given 
on the ground that it proceeded from 
only two out of the three joint owners. 
It has been repeatedly held that the 
object of the notice required by Sec- 
tion 424, Civil Procedure Code, is to 


give the defendant an opportunity 
of settling the claim, if so ad- 
vised, without litigation. That object 


is fully attained by two out of the three 


Plaintfis giving the notice, and the 
same consideration shows that the 
second objection to the notice, viz., 


that no notice was given of the claim 
in respect of the amount collected as 
fasli-jasti for fasli 1303 is invalid.” 

25. After the Privy Council render- 
ed its decision in Bhagchand’s case (AIR 
1927 PC 176) again a similar question 
arose for consideration before Sundaram 
Chetti, J. of the Madras High Court in 
Sree Rajah Venkata Rangiah Appa Rao 
Bahadur v. Secretary of State for India 
in Council (1931) ILR 54 Mad 416: 
(ATR 1931 Mad 175). In this case, Sun- 
daram Chetty, J. noticing the earlier 
conflict and the ruling of the Privy 
Council in Bhagchand’s case but with- 
out expressly referring to the ruling 
in Perumal’s case held that the suit 
was not maintainable, in these words 
(at p. 176 of ATR 1931 Mad) 


“In view of such a clear pronounce- 
ment it is no longer open to argue 
that the Courts can make exceptions or 
qualifications to the explicit terms of 
S. 80 of the Code of Civil Procedure on 
account of considerations of harship and 
absence of prejudice or detriment to 
the interests of the Government. If the 
requisites of Section 80 should be lite- 
rally complied’ with, I must say that 
the giving of notice about the suit claim 
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by one plaintiff would not be a strict 
compliance with the mandatory provi- 
sions of Section 80, when. the suit is 
actually filed: by two plaintiffs, though 
one of them happens to be the person 
that gave the notice. There.should be 
identity of the person who ` ‘issued the, 
notice with the person that brings the 
suit. ‘In this view, it has been held. 
that a suit brought by the legal re- 
presentatives of a deceased man and a 
suit brought by a transferee would 
offend against Section 80- of the Code 
of Civil Procedure, if the notice requir- 
ed by that section was given by the de- 
ceased man or by the transferor; © vide 
Bachchu 
for India in Council ( (1902) ILR 25 All 
187) and Mahadev v. Secretary of State 
((1930) 32 -Bom LR 604: (ATR 1930 
Bom 367 (1))). As the dictum’of the 
Privy Council indicates that it is' no 
longer left to the discretion of ` the 
Court to. hold in favour ‘of the main- 
tainability of a suit in spite of non-com- 
pliance with some. of the requisites of 
the ,section, I have to find against the 
maintainability of the present suits on 
the ground that the notice as required 
by Section 80 of the Code of Civil: Pro- 
cedure was not given”, 


The above decision in Appa Rao’s case 
was affirmed by a Division Bench of the 
Madras High Court in (Sree Rajah) 
Venkata Rengiah Appa Rao Bahadur v. 
Secretary of State, AIR 1935 Mad’ 389. 

26. Again a similar question came 
up for consideration _before a Division 
Bench of the Madras High Court in 
Government of Province of Madras v. 
Al, Ar. Rm. Vellayan: Chettiar, AIR 
1944 Mad 544 and that Division Bench 
followed the enunciation made by Sun- 
daram Chetti, J. in Apparao’s case and 
approved by the Division Bench on ap- 
peal. The later decision of the Division 
Bench of the Madras High Court was 
affirmed by the Privy Council in Vella- 
yan Chettiar v. Government of the 
Province of Madras AIR 1947 PC 197. - 

27. After the Privy Council rendered 
its decision in Bhagchand’s case (AIR 
1927 PC 176) the British Indian High 
Courts have consistently taken the view 
that a suit filed by a person who has 
not issued a notice along with a per- 
son who had issued a notice was not 
maintainable and - the entire suit was 


liable to be dismissed without restrict- 


ing the same fo the person that had 
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issued the notice. Even after India at- 
tained independence „and the jurisdic- 
tion of the,.Privy Council was abolish- 
ed, our Supreme Court or the other 
High Courts have not dissented with 
the enunciation. made by the Privy 
Council in Bhagchand’s case Sri T. L. 
Venkatarama Aiyar, one of the eminent 
judges of our Supreme Court, editing 
the 13th edition of Mulla’s Code of Civil 
Procedure considered ‘to be one of the 
classic ‘treatises on the subject under 
the heading ‘Sufficiency of Notice’ 
does not dissent from the view expres- 
sed by the Privy Council-in Bhagchand’s 
case and.the later rulings of the Madras 
High Court which , : definitely ruled that 
a, suit filed by a. person that had not 
issued a notice along with a person 
that had issued -a notice, was not 
maintainable. As: pointed out in the 
same book ‘Sufficiency of Notice’ is not 
the same thing as ‘substantial compli- 
ance’ of S. 80 of the Code. 


28. Sri Kulkarni has not placed be- 
fore me any, ruling of the .Supreme 
Court or any. ‘other High Court or has 
not advanced any substantial ground to, 
unsettle the law that has held the field 
for well over 50 years. After all stabi- 
lity and continuity of a legal position 
is as important as the correct enuncia- 
tion of law itself. In my view, the en- 
unciation’ made by the Privy Council in 
Bhagchand’s case consistently followed 
by the Indian. High Courts though the 
same is not now binding on this Court, 
should not be lightly. unsettled and 
there is every justification to follow the 
same. Even otherwise, every one of 
the reasons on which the Privy Council 
rested its decision in Bhagchand’s case 
and Vellayan Chettiar’s case (AIR 1947 
PC 197) and the later rulings of the 
Madras High Courts noticed by me are 
sound in law and I am in respectful 
agreement with the view expressed in 
those ‘cases. From this it follows that 
the suit filed by the plaintiffs, some of 
whom had not issued notice, was clearly 
not maintainable and the same has 
been rightly dismissed by the Courts 
below and there are no grounds to in- 
terfere with their judgments and de- 
crees. As the judgments and decrees of 
the Courts below require to be affirmed 
on this short ground, which goes to the 
very root of the’ matter, it is not neces- 
sary to examine the other two points 
formulated by me arising. out of issues 
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1 and 2 framed by the learned: Munsiff 
and re-settled: by me. On this view, 
the Courts below also should have re- 
frained from examining the other 
issues and should not have ‘expressed 
their views. for which reason, I set aside- 
their findings on those issues and leave 


them open, without expressing any 
opinion. 
29. In the result, I dismiss this 


second appeal with costs of respondent 
No. 1 . 
-Appeal . dismissed. 
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Karnataka State Road Transport Cor- 
poration, Appellant v. Karnataka State 
Transport - Appellate Teibungh. and 
others, Respondents. 


W. A. Nos. 603 to’ 605 of 1978, D/- 
15-6-1979." 
Motor Vehicles Act (4 of 1939), Seec-. 


tion 64 (1) (f) — Appeal against rene- 
wal — Persons named in Section 64 (1) 
(f), if can maintain appeal. Writ Appeals. 
Nos. 139 and 140 of 1979, D/- 22-1-1979 
(Kant.) Overruled, 


Under Section 64 (1) (f) of the Motor 
Vehicles Act, a local authority or police 
authority or an association which or 
a person providing transport facilities 
who has opposed the grant: of renewal 
of a permi: is entitled to maintain’ an 
appeal to the prescribed authority chal- 
lenging the grant or renewal of permit. 
In view of the law laid down by the 
Supreme Court in Ram Gopal’s_ case. 
(AIR 1959 SC 851) recognising the right 
of appeal under Section 64 (1) (f) of the 
Act to the persons named therein 
against the renewal if they had opposed 
the renewal it is not open for the. Tri- 
bunal or the Court to- take a contrary 
view. Writ Appeals Nos. 139 and 140 of 


1979, D/- 22-1-1979 (Kant.), Overruled. 
Case law discussed. (Paras 7, 8) 
Cases Referred: Chronological Paras 


(1979): Writ Appeals Nos. 139 and 140 of 

1979 D/- 22-1-1979 (Kant) - 2,7: 
AIR 1975 SC 1805 5,7 
AIR 1973 Orissa 107- 4,6 


*From order of this- court in: W. P. 
No. 7477 of 1978, D/- 5-7- 1948; 
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AIR 

AIR 1972 Mys 47...-- 0. ya 9 
AIR 1967. All 163 .. ©. .-.. 2... 7 
ILR (1961) Bom 174. ... f 42 
AIR 1959 SC 85l: 1959 AN . LJ 777: 
. 2, 4, 6,.7 


RAMA JOIS, TE In these three con-' 
nected writ appeals, the following ques=' 


tion of law has been referred’ for opin=" 
ion of the Full Bench: È 


“Whether under S. 64 (1) (f) of the 
Motor Vehicles Act, a local authority or. 
Police Authority or an Association which. 
Or aperson providing transport facilities 
who has opposed the grant of renewal of 
apermit is entitled to maintain an appeal. 
to the prescribed authority challenging 
the grant of renewal of permit?” 

2. The brief facts of these cases, 
which have given raise to the question, 
are these: 


‘The thir repondent in each of these 
appeals is a stage carriage . operator. 
When the duration of the period of their 
permit was about to expire they filed 
application for renewal of their respec- 
tive permits for a further period of five 
years. The appellant the Karnataka 
State Road Transport Corporation ob- 
jected to that renewal. The concerned’ 
Regional Transport Authority (herein- 
after referred to as RTA), however, rè- 
solved to renew the permits, Aggrieved 
by the renewal, the appellant preferred 
appeals to the State Transport Appel- 
late Tribunal under Section 64 of the. 
Motor Vehicles Act (hereinafter. refer- 
red to as the Act). The Appellate Tri- 
bunal dismissed ‘the appeals holding that 
No appeal lies under Section 64 of the’ 
Act against the order renewing the per- 
mit, The legality of the decision was 


. questioned by the appellant in the writ. 


petitions. The learned Single Judge dis- 
missed the petitions upholding the view 
taken by the ‘Appellate Tribunal. : 


The appellant preferred these three. 


wri: appeals against the order made by 
the Learned Single Judge. When the 
appeal came .up for hearing before the 


Division Bench the appellant relied on 
the decision of the Supreme Court in 
Ram Gopal v. Anant Prasad (AIR 1959 
SC 851) in support of the contention 
that the appeals before the Appellate: 
Tribunal were maintainable under Sec- 
tion 64 (1) (f) of the Act. The respon- , 
dents relied on a Division Bench deci: - 
sion of this Court consisting of the Chief: - 
Justice and. Justice .E, S. Venkataramaiah :: 
(as he .then . was) in. W, As. 139- 
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nd 140 of 1979 decided on` 22-1-1979-in' 
upport of ‘the ‘contrary view: The: Divi- 
ion Bench, which heard the above ap- 
jeals, felt that the view taken in Writ 
Appeals Nos. 139 and 140 of 1979 ap- 


reared to. be contrary to the. observa- 
ions of the Supreme Court in -Ram 
Jopaľ’s case and: therefore, made the 


reference to a Full Bench for its opinion. 

3. Before we refer to the ratio of the 
iforesaid decision, it will be useful to 
æt out Section 64 of the Act. The sec 
tion so far as it is relevant provides: 

“64 (1) Any person — 

(a) aggrieved by the refusal of the 
State or a Regional Pranepert Aann 
0 grant permit wana 


(e) aggrieved by, the refusal of rene- 
wal of a permit. 

(f) being a local authority or 
authority or an association which or a 


person providing transport facilities who 
having opposed the grant of a permit is 


aggrieved by the grant thereof or by 


any condition attached thereto or 
xx XX XX xx” 


4. Sri P. R. Ramesh, learned counsel 


for the appellant contended that the 
word ‘grant’ used in Sec. 64 (1) (£f) of 
the Act includes ‘renewal’ also, parti- 
cularly in view of the Section 58 (2) of 
the Act which provides that a permit 
may be renewed on an application made 
and disposed of as-if it were 
plication for a permit. In support of his 
submission, he relied on the decision of 
the Supreme Court in Ram Gopal’s cas@ 
and the decision of the Orissa High Court 
in Harichand Sharma v. RTA Sambal- 
pur (AIR 1973 Orissa 107), ` 

5. Sri M. R. Venkatanarasimhachar, 
learned counsel for the contesting re- 
spondents, strenuously contended that 
appeal provided under Section 64 (1) of 
the Act was only against grant of the 
permit provided the categories of per- 
sons named in ‘hat clause had opposed 
the grant of the permit, but not against 
renewal even if they had opposed such 
renewal. He argued that sub-section (2) 
of Section 58 of-the Act which provides 
for the disposal of an application for 
renewal relates only to thie procedure for 
disposal and does not have the effect of 
equating grant of permit to renewal, for 
purpose of Section 64 of the Act. He 


pointed out that if the word: ‘grant’ was 


meant to include ‘renewal’ also clause (c) 
of Section 64 specifically providing for 
an appeal against refusal to renew a` per 
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police 


an ap- 


- Kant? ter 


mit would’ not” have been ` incorporated 
as clause (a) which provides foran ap- 


peal against the-refuisal to grant would in- 


clude an appeal against refusal to rene- 
wal also, He relied upén the decision of 
this Court in Mysore State Road Trafs- 
port ‘Corporation v. Nanjundäppa (AIR 
1972 Mys 47 at p. 49) and in ‘particular 
the following observation: 

Msas Whenever in a statute we find 
certain expressions used one by the side 
of the other in order to convey differ- 
ent meanings, it should be held that the 
legislative authority intended that any 
of them would not include the other.” 
Relying on another decision of the Sup- 
reme Court in: Kudnur Rudrappa_v. 
Mysore: Revenue Appellate: Tribunal 
(AIR 1975 SC 1805 at p. 1806 para 5) 
he submitted that appeal is a right to be 
conferred by law and .which the legis- 
lature has not conferred a.right of ap-. 


peal against renewal, no such right 
can be inferred. He referred to the 
scheme of the Act end submitted that 


in respect of objectors other than those 
referred ‘to in S. 64 of the Act who are ag- 
grieved by the grant ‘or renewal and in 
respect of the objectors referred to in’ 
Séction “64 (1) (f) of the Act who are ag~- 
grieved by the renewal, the only remedy 
provided under the Act is by way: ‘of 
revision to the Appellate Tribunal unger 
Section 64A of the Act. ; 

.6. We see considerable force in the. 
contention, urged by the learned coun- 
sel for the respondent in view of the 
wordings of Section 64 and the scheme 
of the Act, but we do not think that the 
question viz. as to whether Section 64. 
(1) (f) of the. Act conferred a person who 
had opposed the grant, also includes the 
right to appeal against renewal; is res. 
integra. The relevant observations of: 
the Supreme Court in Ram Gopal’s case 
(AIR 1959 SC 851) in paragraph 12 read 
as follows: 

na The different clauses in the sec- 
tions deal with different situations each. 
independent of others. Clause (f) deals. 
with a case, where an objection had. 
been. filed . against the fresh grant or the 
renewal of the permit but the permit 
has none-the-less been granted or 
renewed. The clause gives. the ob-. 
jector a right of appeal against the re~, 
sult of the rejection of his objection if 
he is one of the persons mentioned in 
L ? 
After considering the observations, . the. 
Orissa High- Court in Harichand’s ` case ` 
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(ATR 1973 Orissa 107 at p, 110) held as 
follows: 


“We must hold that the law laid down 
by their Lordships of the Supreme Court 
confer right of appeal on the petitioner. 
The Tribunal went wrong in its conclu- 
sion that an appeal at the instance of 
the petitioner did not lie and therefore, 
it was in error in holding that the appeal 
at his instance was not tenable. That 
conclusion of the Tribunal is liable to 
ba vacated”, - 


T. From the judgment of the Orissa 
High Court it may be seen that after 
having noticed the decision of the Cen- 
tral Transport Services Jabalpur v. State 
Transport Authority, (ILR (1961) Bom 
174) in which Mudholkar J. (as he then 
was) has held that no appeal against re- 
newal of a permit lies under Section 64 
(1) (£) of the Act (ii) the decision of this 
High Court in M. S. R. T. C. v. Nanjund- 
appa and (iii) the decision of the Allaha- 
bad High Court in Bhan Singh v. R. T. 
Authority Meerut, (AIR 1967 All 163) 
which support the contention similar to 
the one advanced for the contesting re- 
spondents in this case (it) held that those 
decisions are contrary to the decision of 
the Supreme Court in Ram Gopal’s case 
(AIR 1959 SC 851). We are of the opin- 
ion that in view of the law laid down 
by the Supreme Court recognising the 
right of appeal under Section 64 (1) (£) 
of the Act to the persons named therein 
against the renewal if they had opposed 
the renewal it was not open for the Tri- 
bunal or the Court to take a contrary 
view, 


The Appellate Tribunal distinguished 
the decision of the Supreme Court in 
Ram Gopal’s case on the ground 
that it turned on the facts of 
the case as the respondent there- 
in was an independent applicant 
for a permit for the same, route and, 
therefore, it was held by the Supreme 
Court that he had a right of appeal be- 
cause renewal of the permit in favour 
of the appellant therein amounted to re- 
jection of the application of the respon- 
dent therein and that is not the position 
in this case as the appellant an existing 
operator was only an objector and not 
an applicant. Further the Appellate Tri- 
bunal in holding that Section 64 (1) (5 
of the Act did not confer a right of ap- 
peal, relied on the principle laid down 
by the Supreme Court in Kudnur 
Rudrappa’s case, (AIR 1975 SC 1805) to 
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the effect that appeal being a creature of 
the statute cannot be permitted unless 
specifically provided for by the statute. 

But it should be pointed out that the 
relevant portion of the judgment of the 
Supreme Court in Ram Gopal’s case in 
which the Supreme Court has held that 
appeal against’ renewal also lies under 
Section 64 (1) (£) of the Act, was over- 
looked by the Appellate Tribunal as 
also by the single Judge who dismissed 
the three writ petitions and it was not 
brought to the notice'of the Division 
Bench who dismissed Writ Appeals 
Nos. 139 and 140 of 1979 holding that 
an appeal against renewal is not con- 
‘templated ` by Section 64 (1) (f) of the 
Act. The decision in Writ Appeals 
Nos. 139 and 140 of 1979 cannot be re- 
garded as good law in view of the deci- 
sion of the Supreme Court in Ram 
Gopal’s Case, 


8. For the reasons stated above, our 
answer to the question of law referred 
for our opinion is as follows: 

Under Section 64 (1) (f) of the Motor 
Vehicles Act, a local authority or police 
authority or an association which or a 
person providing transport facilities who, 
has opposed the grant of renewal of a; 
permit is entitled to maintain an appeal’ 
to the prescribed authority challenging 
the grant of renewal of permit. 

Answered accordingly. 
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V. Govindarajan, Petitioner v. The Sur- 
veyor General of India, Dehradun and 
others, Respondents, 

Writ Petn. No. 5058 of 1980, D/- 10-4- 
1981. 

Constitution of India, Art. 309 — 
Fundamental Rules, R. 15 — Power to 
transfer — Does not include power to 
authorise officer to discharge powers and 
duties of more than one post at the same 
time — Such authorisation is in the na- 
ture of combination of appointments 
specifically provided -for in R, 49. 

In the case of transfer, the officer 
ceases to exercise the functions of one 
post and assumes of another post. The 
power of transfer under R. 15 does not, 
therefore, include the power to authorise 
an Officer to discharge the powers and 
duties of more than one post at the 
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same time, Such authorisation is in the 
ature of combination of appointments 
specifically provided for in R, 49. Com- 
nation of appointments, in the nature of 
hings, empowers a single individual to 
oxercise the powers of two or more 
sosts at the same time and also involves 
inancial commitments for the State by 
way of paying additional emoluments to 
the person holding additional charge as 
provided for in R. 49. In terms of Rule 49 
the power to combine appointments is 
conferred on the Central] Government. 
Though according to the delegation of 
powers set out earlier the full-power to 
effect such combination is conferred on 
the Heads of Departments, the delega- 
tion is subject to a rider, namely that 
the Heads of the Department concerned 
must be- having the power to appoint 
Government servants permanently to 
each of the posts concerned. 

; (Para 6A) 

In the instant case, the Surveyor 
General, who was the Head of the Sur- 
vey Department, authorised the Director 
of South-Central Circle, Hyderabad, to 
exercise some of the powers exercisable 
by the Director, Southern Circle 
Bangalore. Now, the Director, South- 
Central Circle, Hyderabad, exercising 
the powers of the Director, Southern 
Circle, Bangalore, initiated departmental 
proceedings against the petitioner who 
was working in the office of the Director, 
Southern Circle, Bangalore, 

Held, the nature of the power exercis- 
ed by the Head of the Department, viz, 
authorising the Director of one circle to 
exercise powers of the Director of an- 
other circle, did not fall within the 
power to transfer under R. 15. True, in 
view of the delegation of power to trans- 
fer officials to the fullest extent to the 
Head of Department under R. 6, the 
Surveyor General of India, on the basis 
that he was the Head of the Department, 
undoubtedly had the power to transfer 
the Director, South Central Circle, 
Hyderabad, to Bangalore, as against the 
post of Director, Southern Circe, 
Bangalore, But the instant case was a 
case of combination of appointments 
specifically provided. for in R, 49, the 
type of combination made being one 
which fell within clause (ili) of R. 49, 
The power given under R. 49 to combine 
appointments in respect of the posts of 
Directors could not be said to have been 
delegated to the Head of the Depart- 
ment in view of the fact that the ap- 
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pointing authority for the post of Direc- 
tor, South Central Circle, Hyderabad, 
and for the post of Director, Southern 
Circle, Bangalore, was the President of 
India and not the Head of the Depart- 
ment, Therefore, neither the Head of the 
Department could pass an order direct- 
ing the Director of South Central Cir- 
cle, Hyderabad, to hold an additional 
charge of the post of Director, Southern 
Circle, Bangalore, nor could he authorise 
the former to ‘exercise some of the 
powers exercisable by the latter. In the 
result, the disciplinary proceedings insti- 
tuted by the Director, South Central 
Circle, Hyderabad, against the petitioner 
were without jurisdiction as he had not 
been appointed as Director of Southern 
Circle, Bangalore, either by transfer or 
by an order authorising him to hold ad- 
ditional charge of the post of Director, 
Southern Circle, Bangalore, by an order 
made by a competent authority. i 
(Paras 6A, 7) 


A. G. Holla, for Petitioner; B. S. 
Keshava Iyengar, Advocate General and 
U. L. Narayana Rao, Sr. Central Govt. 
Standing Counsel, for Respondents, 

ORDER :— In this writ petition, in 
which a civil servant of the Central 
Government in the Survey Department 
is questioning the legality of the initia- 
tion of disciplinary proceedings against 
him, the following question of law arises 
for consideration: 

Whether the order made by the Sur- 
veyor General of India (Head of the 
Department) authorising the Director, 
South Central Circle, Hyderabad, to ex- 
ercise disciplinary powers exercisable by 
the Director, Southern Circle, Banga- 
lore, under whose jurisdiction the peti- 
tioner is working — 

(i) falls within Rute 15 of the Funda- 
mental Rules which provides for transfer 
of an Officer from one post to another, 
which power has been delegated to the 
Head of the Department and, therefore, 
valid? or 


(ii) falls within Rule 49 of the Funda- 
mental Rules, which provides for com- 
bination of appointments which power, in 
relation to the category of posts /con- 
cerned in this case, has not been dele- 
gated to tha. Head of the Department 
and, therefore, invalid? 

2. The facts of the case to the exten? 
necessary for the disposal of this case 
are as follows: The petitioneris a senior- 
scale Stenographer in the Survey De- 
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‘partment ‘of- the Céntral `. Government. 


During the year 1979," he “was: :working 
in. the: office: of ‘the . Director,” Southern 


Circle; Bangalore. -A _ departmental - en> - 


quiry: was institited against - ‘him “as per 
communication dated 8-5-1979 (Annex- 


‘ure 'F’). The misconduct alleged: against 


the petitioner was that in a represention 
dated 30-4-1979: addressed to the Secre- 
tary to the Government of India, De- 
‘partment of Science and Technology, the 
petitioner had quoted the contents of a 
telegram dated 2, 1978 (sic) and passages 
trom a letter dated 81-5-1978, both of 
which had beén sent. by the Director, 
Southern Circle, Bangalore, ‘to the Sur- 
véyor Genéral of. India, though the peti- 
tioner was’ not authorised to have access 
or to posses-copies ef: the: same, The 
said communication was witdrawn as 
per order -dated . 27-6-1979 (Annexure 
“H’) and a:fresh departmental. enquiry 
was instituted’ on the same:‘charge and 
a communication of the same date was 
sent io the - petitioner 
The" relevant portion ` of ‘the communica- 
tion , ,Téads — 3 : 


“Telegrams Sursouthoent, Survey of 
dia... -. 
D . South SSN Circle Office, 
` 3- ~6+222, Himmayathnagar 
i P. B. 1004, 
a ; Hyderabad, 500029 AR 
No. CS-44- ‘S/4-A-41 (b), 
Southern Circle, ae 
Dated, the 27th June 1979.7: - 
MEMORANDUM ` `; 

The undersigned. proposes to hold an 
enquiry against Shri V. Govindarajan, 
Stenographer (Senior. Scale) No.’ 24 
Party (S. C.), under Rule: 14 of the. Cen- 
tral Civil Services (Classification, Con- 
trol and Appeal) Rules, 1965. The -sub- 
stance. of the imputations of misconduct 
or “misbehaviour - in -respect of which the 
inquiry is proposed to be. held is-set out 


in the enclosed statement of articles of. . 


charges _(Annexure- T). , A- statement. of 
the implitations of misconduct or mis- 
behaviour in support of each article_of 
chargé ‘is, enclósed ` (Annexure-II). ‘A list 
of docurnents by which, and a.. list of 
witnesses by whom, the articles .of char- 
Bes aré proposed to -be. sustained - are also 
enclosed (Annexures III & IV). 


2. Shri V. Govindarajan is : directed to 


submit” within 10.days of the - receipt or . 


this Memorandum a written statement of 





“ ‘bad, had no legal 


(Annexure ‘J). ° 


: 1979 (Annexure  R-1). 


ALR. ` 
his defence -ånd also. to state whether he 
desires to`be heard: in person. . : 


; ae oe a aea dhe . Sa/-.- a 
“a... 7°. (K. Gatyanarayana)- 
Rane oe 2 Direc or, 


PTER South Central: Circle & 
: “Appointing Authority for 
Southern Circle ” 
(Disciplinary Authority). if 


The petitioner contends that .as he has 
been working in the office of the Direc- 
tor, Southern . Circle, Bangalore, the Di- 
rector, “South - Central . Circle, Hydera- 
-au hority to initiate 
disciplinary proceedings against him. 


3. The stand taken on behalf of the 
respondents is as ` follows: . The ` Presi- 
dent of India is'the appointing’ auth- 
ority, for the ` -posts ‘of ` Directors. ` K. 
Sathyanarayana was appointed as -Direċ- 
tor by order dated 22-4-1978 .(Annex- 
ure P-5). He had een’ posted as Direc- 
tor of South Cen ral Circle, Hyderabad. 
The Head of the Department, namely, 


the Surveyor General. of India had au- 


thorised. K. -Sathyanarayana, Direc or, 
South Central Circle,- to exercise the 
‘powers of the appointing authority. in 
respect of officials. in the office of ‘the 
Director of Southern Circle, Bangalore, 
as the office of the said Director -was 
vacant. The said -order is dated’ 31-5- 
It reads — 


‘Survey of India 

Surveyor General's office, 
“ Post Box No: 37, 

_ Dehra Dun (UP) India, 

Dated the. 31st May, 1979, 

> 19th Jyst. 1901 (Saka) 


Office Memorandum No. E2-28740/1442. 


Shri K.. Satyanarayana, ` Director, 


‘South Central Circle, Survey of India, 
‘Hyderabad, is-hereby authorised: to- ex- 


ercise the powers of -the “Appointing 
Authority” in’ respect of -Group ‘C’ em- 
ployees of Southern Circle, Survey of 
India, Bangalore with immediate _ effect 
till such time oe _Post ‘of Director, Sou- 
therii ‘Circle = taken ` over by re- 
gular incumbent. : 

‘ ` Sa/- K. L. KHOSLA, 7 

Major General 

_: Surveyor General 

of India.” ;. 


me -view of he on -authorisation;: the 
contention. urged ‘for. he petitioner ‘that 
the initiation of: ‘disciplinary ` proceeding? 
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against: him by K. Sathyanarayana, Di- 
rector, South Central Circle, Hydera- 
bad, was without authority of law, -is 
untenable, ; 
4. There is no dispute that the au- 
thority competent to initiate disciplinary 
action against the petitioner, in accord- 
ance with the provisions of the Central 


Civil Services (Classification, Control 
and Appeal) Rules, 1965 is the Director 
of the Bangalore Circle, as according 


to the rules, the Director, who is the 
Head of the Circle, is the competent au- 
thority. There is also no dispute that 
K. Satyanarayana had been appointed to 
the post of Director by the President of 
India and that.he had been posted as 
Director of the South Central 
Hyderabad. But the controversy is, ac- 
cording to the petitioner, the officer, 
who had been functioning as Director of 
South Central Circle, Hyderabad, could 
not exercise the disciplinary powers 
conferred on the Director, Southern 
Circle, Bangalore, unless he was also 
appointed as Director of the Bangalore 
Circle by the appointing authority, 
namely, the President of India. Accord- 
ing to the respondents, as the Head of 
the Department authorised the Director, 
South Central Circle, to exercise dis- 
ciplinary powers. conferred on the Di- 
rector of .Southern Circle, Bangalore, 
the initiation’ of disciplinary proceedings 
_is valid. . These rival contentions urged 
for the petitioner and the respondents, 
respectively, have given rise to the ques- 
tion of law set out in paragraph-l. 

- 5... In support’ of. the stand ‘taken on 
behalf of the respondents, learned Ad- 
vocate General | made the following sub- 
missions. : 


Rule 15 of the Fundamental Rules con- 
fers power- on the President to transfer a 


Government servant from one post toan- . 
The said power has been validly’ 


other. 
delegated, which is permissible as 
per Rule 6 of the Fundamental Rules, 
to all the Heads of Department in full. 
Therefore, thé Surveyor General, who 
is the Head of the Department has the 
power to transfer the person functioning 
as Director of South Central Circle, 
Hyderabad :as Director of Southern Cir- 
cle, Bangalore. In the present case in- 


stead of transferring K. Sathyanarayana. 
from Hyderabad to Bangalore, the Head. 
the: 
- Circle, `. 


of the Department had authorised 
Director --of South.. Central 
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Hyderabad. to exercise some `of the 
powers exercisable- by the Director Sou- 
thern Circle,: Bangalore, The power to 
transfer, which is a larger power, must 
necessarily include the power. to auth- 
orise an officer to discharge some of the 
duties of another post, which is vacant. 
Hence the order made by Surveyor Gen- 
eral authorising the Director South 
Central Circle, Hyderabad to exercise 
disciplinary’ powers against Class II 
officials exercisable by the Director, 
Southern Circle, Bangalore, was per- 
fectly valid and consequently, the ini- 
tiation of disciplinary proceediga was 
also valid, — 


6. Sri A. G. Holla, learned counsel 
appearing for the petitioner, did not dis- 
pute that the power of the President to 
transfer a Government. servant from 
one post to another under Rule 15 of 
the Fundamental Rules had been dele- 
gated in full to the Head of the De 
partment. But his first contention was 
that the Surveyor General, by virtue of 
the said delegation, could have transfer- 
red the incumbent, who had been posted 
and functioning as Director of South 
Centra] Circle, Hyderabad to the post of 
Director, Southern Circle, Bangalore, 
but this power’ did not include the power 
to authorise the Director of South 
Central Circle, Hyderabad, to exercise 
the powers of the Director of Southern 
Circle, Bangalore also. He , submitted 
that such an authorisation is in the 
nature of ‘combination of appointments 
specifically provided for in Rule 49 of 
the Fundamental -Rules and the said 
power had not been delegated to tha 
Head of the Department, 


. 6A. The second contention urged for 
the petitioner was that even if there was 
delegation of power to the Head of the 
Department, the Surveyor General was 
not the Head-of the Department at all, 
as there was no notification issued to 
that effect by the- Central Government 
and in the absence of-such a notification, 
the Secretary to ‘the Government of 


-India in the concerned department would 


be the Head of the Department and, 
therefore, the order of the Survéyor 
General authorising the Director. South 


Central Circle, Hyderabad to hold dis- 
ciplinary ` proceedings against the peti- 
tioner was .bad. The third contention 
úrged was that tig pahia of a 
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nary proceedings was mala fide and 
illegal. It is unnecessary to consider 
these contentions as I am accepting the 
first contention. 


6B. The answer to the first conten- 
tion depends upon the interpretation of 
Rules 15 and 49 of the Fundamental 
Rules and the extent of delegation of 
powers made by the Central Government 
in exercise of its power under R. 6 of the 
Fundamental Rules, Rule 15 to the ex- 
tent relevant tothis case reads as fol- 
lows: ‘ 

"F. R. 15 (a) The President may trans- 
fer a Government servant from one post 
to another; 

*k* $+ ee 9) 

(Rest omitted as unnecessary) 
Rule 49 of the Fundamental Rules reads 
as follows: 

"F. R. 49. The Central Government 
may appoint a Government servant al- 
ready holding a post in a substantive or 
officiating capacity to officiate, as atem- 
porary measure, in one or more of other 
independent posts at one time under 
that Government. In such cases, his 
pay is regulated as follows: 

(i) Where a Government servant is 
formally appointed to hold full charge 
of the duties of a higher post in the 
same office as his own and in the same 
cadre/line of promotion, in addition to 
his ordinary duties, he shall be allowed 
the pay admissible to him, if he is ap- 
pointed to officiate in the higher post, 
unless the competent authority reduces 
his officiating pay under Rule 35; but 
no additional pay shall, however, be al- 
lowed for performing the duties of a 
lower post; 

(ii) where a Government servant is 
formally appointed to hold dual char- 
ges of two posts in the same cadre in 
the same office carrying identical scales 
of pay, no additional pay shall be ad- 
missible irrespective of the period of 
dual charges: 

Provided that if the Government ser- 
van‘ is appointed to an additional post 
which carries a special pay, then he 
shall be allowed such special pay; 


Gii) where a Government servant is 
formally appointed to hold charge of 
another post or posts which is or are 
not in the same office, or which though 
in the same office, is or are not in the 
same cadre/line of promotion, he shall 
be allowed the pay of the higher post, 
or of the highest post if he holds charge 
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of more than two posts, in addition to 
ten per cent of the presumptive pay of 
the additional post or posts, if the addi- 
tional charge is held for a period ex- 
ceeding 39 days but not exceeding 3 
months; 

Provided that if in any particular 
case, if is considered necessary that the 
Government servant should hold charge 
of another post or posts for a period 
exceeding 3 months, the concurrence of 
the Ministry of Finance shall be obtain- 
ed for the payment of the additional 
pay beyond the period of 3 months, 

+ ee) 


The delegation of powers made are set 
out in-Appendix-3 to the Fundamental 
Rules. The relevant portion of the 
same reads as follows: 

(See relevant portion on next page) 


In view of the delegation of power to 
transfer officials to the fullest extent to 
the Head of Department, the Surveyor 
General of India, on the basis that he 
is the Head of the Department, undoub- 
tedly had the power to transfer K. 
Sathyanarayana, who was working as 
Director, South Central Circle, Hydera- 
bad, to Bangalore, as against the post of 
Director, Southern Circle, Banaglore. 
But that is not what the Surveyor Gen- 
eral had done. He only authorised . K. 
Sathyanarayana, who was working as 
Director of South Central Circle, 
Hyderabad, also to exercise some of the 
powers exercisable by the Director, Sou- 
thern Circle, Bangalore. If the power 
to make such an arrangement forms 
part of the power to transfer, the order 
would be valid, as the submission made 
by the learned Advocate General that 
larger power necessarily includes smal- 
ler power is well founded. But it 
is not so, and Rule 49 of the Fundamen- 
tal Rules precludes me from taking such 
a view. According to the said rule, a 
Government Servant already holding a 
post in a substantive or officiating capa- 
city could be appointed to officiate as a 
temporary measure in one or more 
other independent posts at the same 
time. Clauses (i) to (iii) of Rule 49 of 
the Fundamental Rules provide for pay- 
ment of additional emoluments in the 


event of a Government servant having 


been asked to discharge the duties of 
another post. The arrangement made 
by the Head of the Department by its 
order dated 31-5-1979 (Exhibif-R1) was 
one in the nature of combination ap- 
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" Appendix 3 
Delegation made under Fundamental Rule 6 
Serial F. R. Nature ol Authority to Extent of power 
Number Power. which _ the delegated 
power is dele. 
gated. 
6-A 15 Power io transfer a All Heads of Full Power. 
Government servant departments, 
from one post to an. 
other. 
+* eK 
20. 49 Power to appoint a All Heads of Fall power, pro- 
Government servant to departments. vided that they 
hold temporarily or to have power to 
officiate in mora than appoint Govern” 


one post, and to fix the 
pay of subsidiary posts 
and the amount of com. 
pensetory allowances to 


be drawn. 


eT amen 


pointments as provided in Rule 49 of 
the Fundamental Rules. The type of 
combination made in this case falls 
within clause (iii) of Rule 49 of the 
Fundamental Rules as in this case K. 
Sathyanarayana, who was a Govern- 
ment servant working as Director of 
South Central Circle at Hyderabad, was 
asked to hold charge of the post of Di- 
rector, Southern Circle, Bangalore, 
in so far it related to the exercise of 
disciplinary powers, as the post was not 
in the same office in which K. Sathya- 
narayana was working. In terms of 
Rule 49 the power to combine appoint- 
ments is conferred on the Centra] Gov- 
ernment. Though according to the de- 
legation of powers set out earlier the 
full power to effect such combination is 
conferred on the Heads of Departments, 
the delegation is subject to a rider, 
namely that the Heads of the Depart- 
ment concerned must be having the 
power to appoint Government servants 
permanently to each of the post con- 


cerned. Therefore, if the Head of the — 


Department was the appointing auth- 
ority for both the posts, namely, the 
post of Director, South Central Circle, 
Hyderabad, and the Director, Southern 
Circle, Bangalore, it would have had 
full power to effect combination of ap- 
pointments, Therefore, by the exercise 


of that power he could have either. au- 
thorised or appointed the Director of 





ment servant per- 
manesnily to each 
of the posts con- 
cerned. 





one circle to function as Director of an- 
other Circle, or he could have auth- 
orised the- Director of one circle to ex- 
ercise only some of the specified powers 
of Director of another circle. In the 
present case, there is no dispute that 
the appointing authority for the post ofj 
Director, South Central Circle, Hydera- 
bad, and for the post of Director, Sou- 
thern Circle. Bangalore, is the Presi-; 
dent of India and not the Head of the 
Department, Therefore, neither the; 
Head of the Department could pass an 
order directing the Director of South 
Central Circle, Hyderabad, to hold an: 
additional charge of the post of Director, 
Southern Circle, Bangalore, nor could 
he authorise the former to exercise some 
of the powers exercisable by the latter. 
I am unable to agree that the exercise 
of the power by the Head of the Depart- 
ment of the nature with which we 
are concerned in this case, namely, au- 
thorising the Director of one circle to 
exercise powers of the Director of an- 
other circle, falls within the power to 
transfer under Rule 15. In my opinion 
this is a clear case of combination of 
appointments specifically provided for 
under Rule 49 of the Fundamental Rules. 
In the case of transfer, the officer 
ceases to exercise the functions of one 
Post and assumes charge of another 
post, .The power of transfer does not, 
therefore, include the power to auth- 
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orise an officer to discharge the. powers 
and duties of more than one post at the 
same time. Combination of appoint- 
ments, in the nature of things, empowers 
a single individual to exercise the 
powers of two or more posts at the 
‘|same time and also involves ‘financial 
commitments for the State by way of 
paying additional emoluments to the 
person holding additional charge as pro- 
vided for in R. -49 of: the Fundamental 
Rules. It is true that’ if the power 
under Rule 49 had been delegated to 
the Department without limiting it to 
the posts for which the Head of the 


Department - was the appointing 
authority, such power to effect 
combination of appointments in full 


necessarily would have included the 
power to effect combination of appoint- 
ments to'a limited and specified extent, 
as’ done in this case. But the argument 
advanced by the learned Advocate Gen- 
era] that larger power includes the 
smaller power does not in any way help 
the stand taken on behalf of the respon- 
dents, as in this case the power given 
under Rule 49 to combine appointments 
in respect of the posts of Directors for 
which the Head of Department was not 
appointing authority, has not been dele- 
gated to it. i 

7. Therefore, I hold that .the disci- 
plinary proceedings instituted by the 
Director, South Central Circle, Hydera- 
bad, against the petitioner was without 
jurisdiction as he had not been ap- 
pointed as Director of Southern Circle, 
Bangalore, either by transfer or by an 
order authorising him to hold additional 
charge of the post of Director, Southern 
Circle, Bangalore by an order made bya 
competent authority, 


8. In the result, I make the follow- 
ing order: 

(1) Rule made absolute, 

(2) A writ in the nature of prohibi- 
tion shall issue to the respondents not 
to continue. the disciplinary proceedings 
insituted against the petitioner as per 
order dated 27-6-1979 (Annexure-J). 


(3) This order does not however pre- 
clude the competent authority to insti- 
tute disciplinary proceedings against the 
petitioner if it considers that there is 
justification to do So. 

(4) No. costs, 

Petition allowed, 








T. Veeranna v. Regional Transport Authority . 


ALR 


.AIR 1981 KARNATAKA 148 
K. JAGANNATHA SHETTY,- J. 

T. Veeranna etc., Petitioners v. The 
Regiona] Transport "Authority and others, 
Respondents, 

Writ Petns. Nos. 23775 and 23776 of 
1980, D/- 4-2-1981. 


(A) Motor Vehicles Act (4 of 1939), 
Section 68-F (1-A), (1-C) and (1-D) — 
Grant of temporary permits. 

No permit shall be granted during the 
period intervening between the date of 
publication, under Section 68-C of any 
scheme and the date of- publication of 
the approved or modified scheme, in - 
favour of any person in relation to the 
notified area or route or portion there- 
of except temporary permits under sub- 
sections (1-A) or (1-D) of Section 68-F. 
The opening words of sub-section (1-D) 
“save as otherwise provided in sub-sec- 
tion (l-A) or sub-section (1-C)” make 
this position, beyond controversy., An 
exception, however. has been made in 
regard to renewal of an existing permit. , 

(Para 8) 

Under sub-section (1-A) to Sec. 68-F, 
Corporation has a preferential right to. 
obtain temporary permits in respect of 


any area or route specified in ` the 
scheme, It is not proper or legal. for 
the RTA to grant permit one after an- 
other under sub-section (1-C) as and 
when the application comes from fhe 


private operators. The RTA must first 
determine the number of addi‘ ‘ional per- 
mits to be granted and afford an op- 
portunity to the Corporation and private 
operators to apply for those permits, If 
the Corporation applies for all the per- 
mits, then the private operators stand 
excluded, If the Corporation applies 
for some of the permits and not for 
all, then the remaining permits must be 
thrown open to private operators for 
grant of same under sub-section (1-C) on 
the basis of merit and suitability, AIR 
1981 SC 516, Rel. on. (Paras 9, 15) 

Before granting permit under sub- 
section (1-A) or (1-C), the RTA or STA 
must be satisfied that it is necessary in 
the interest of the public to increase 
the number of vehicles in any given 
area Or route, The satisfaction may. be 
founded either on temporary need or 
permanent need of the travelling pub- ~ 
lic. The purposes for which a tempo- 
rary permit could be granted under 


FY/GY/C675/81/HR/RSK 





B81- 
ection 62 of the Act need not-be exclu- 
ed from consideration. .The ‚purpose of 
ection 62 was also intended to serve 
3e interests of the public. There is no 
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consistency in the purposes provi- 
ed under Section 62 and that under- 
ned in sub-sections (1-A) and (1-C). 


therefore, any temporary need or pur- 
ose envisaged under Section 62 may 
lso justify the decision of the RTA or 
TA to increase the operation of the 
ehicles subject, of course, to the limi- 
ation that a jemporary permit granted 
0 a private Operator shall not be effec- 
ive after publication of the approved 
cheme if the concerned route is cover- 
dq thereunder, (Para 10) 


In view of the provisions of Sec. 68-F, 
‘is incumbnet on the RTA to ` review 
he traffic need periodically and decide 
vhether any additional vehicle is neces- 
ary on any route or portion thereof. 
“he review could be undertaken suo 
notu or at the instance of the Corpora- 
ion or of a private operator, A deci- 
ion similar to the one to be taken by 
he RTA under Section 47 (3) of the 
Act must precede the grant of tempor- 
‘ary permit either to the Corporaion or 
to- private operator. This procedure 
vould avoid nepotism and manipulation. 
AIR 1969 SC 1130, Refd. (Para 13) 


(B) Motor Vehicles Act (4 of 1939), 
section 68-F (1-A) and (1-C) — Maxi- 
num period of temporary permit issued 
inder Section 68-F (1-A) or (1-C) is 
‘oterminous with date of publication of 
ipproved scheme and is not limited to 
| months as prescribed under Sec, 62. 
AIR 1975 Madh Pra77 Dissented from. 


The amplitude of sub-sections (l-A) 
md (1-C) should not unnecessarily be 
rurtailied to bring it in tune with Sec- 
ion 62 merely bacause the word ‘tem- 
rary permit” has been used in both 
he provisions Section 62 is in Chap- 
er IV and Section 68-F is in Chap. IV-A. 
section 68-B makes the provisions of 
Thapter IV-A prevail over the provi- 
sions of Chapter IV in case of incon- 
sistency. The maximum period of four 


nonths prescribed for a temporary per- . 


nit under Section 62 is not consistent 
with the period prescribed under sub- 
ections (1-A) and (1-C). The period 
luring which a temporary permit could 
pe granted and also the period for 
which it could be granted, are both 
specified under the said sub-sections, A- 
temporary: permit under the sub-sec- 
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ticns (1-A). and (1-C) can be granted at 
any time during the period intervening 
between the date of publication of the 
scheme and the date of publicaion of 
the approved scheme or modified scheme. 
In other words, it can be granted for, 
any period during that interregnum.. 
In a given case, it might fall short of. 
four months, if the approved scheme is 
published earlier since the maximum. 
period of a temporary permit is coter- 
minous with the date of publication of 
the approved scheme, AIR 1975 Madh 
Pra 77 Dissented from. (Para 11) 
_ (© Motor Vehicles Act (4 of 1939), 
Section 68-F (1-C) — Grant of tempo- 
rary permit — Validity —Permit gran- 
ted for purpose quite different from the 
one asked for — Is illegal and unsus- 
tainable. (Para 15). 
Cases Referred: Chronological Paras. 
AIR 1981 SC 516: (1980) 4 SCC 503: 


1981 All LJ 136 14 
AIR 1975 Madh Pra 77 11 
AIR 1969 SC 1130 14 


P. R. Sreerangaiah, for Petitioner; M. 
R. Venkatanarasimchachar (for No. 3) 
and A. Ananda Shetty (for No. 4), for 
Respondents, 

ORDER :— These petitions under 
Article 226 of the Constitution. are con- 
cerned with the validity of a temporary 
permit granted by the Regional Trans- 
pert Authority (“RTA”), Chitradurga in 
favour of respondent-3 under Sec. 68-F 
(1-C) of the Motor Vehicles Act, 1939 (for 
short, “the Act’). 


2. The facts are not in dispute, and 
may briefly be stated ‘hus :— 

In 1974, the State Road Transport Cor- 
poration (‘the Corpora’ion”) which is 
a State Transport Undertaking under 


- Chapter IV-A of the Act, prepared and 


published in the Official Gazette a 
Scheme which is generally termed as 
“Davanagere Draft Scheme.” The 
scheme was published under Sec. 68-C 
of the Act. The entire route from 
Davanagere to Chitradurga covering a 
distance of 40 miles was a notified route 
thereunder, The Scheme is yet to be 
approved or modified by the State Gov- 
ernment under Section 68-D (2). None 
knows the reason for this inordinate de- 
lay. The consequence is, there is a legal 
bar under Section 68-F (1-D) to grant 
permits except temporary permits as 
provided under sub-sections (1-A) and 
(1-C) of Section 68-F. In 1976 and 1978, 
the Corporation has obtained some tem- 
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porary permits either on the said en- 
tire route or covering a section thereof, 
As of today, there are in all twenty- 
seven services excluding the night ser- 
vices running on the said route." Some 
are shuttle services, while others are 
express services. Some are operated by 
the Corporation and the rest by private 
opérators including the petitioners and 
respondent-4, 


3. On 9th June, 1980, respondent-3 
applied for a temporary permit for the 
Said route under Section 68-F (1-C) 
for the purpose what he described as 
“seasonal demands.” The RTA, Chitra- 
durga called for a traffic survey report 
.on the route from the Inspector of Motor 
The Inspector ‘after a survey 
of ithe route, submitted his report as 


` follows :— 


“Conducted the route survey from 
Davanagere to Chitradurga on P.-B. 
road. The Total length of the route is 
40 miles. There are 27 services: run- 
ning on the said route excluding the 
night services, towards ` Chitradurga. 
Some of the vehicles are running on 
the deviation- routes from Anugodu to- 
wards Chitradurga. There are several 
villages on the surrounding of the route 
in question and also well populated. 
Most of the buses are running as shut- 
tle services, Davanagere is a Taluk 
head-quartets for having Hospitals, 
Courts and other offices, Most of the 
surrounding villagers are visiting Dava- 
magere and as well as Chitradurga 
for their works,. like purchasing of 
manure, attending the offices and courts. 
It the applicant’s request is considered, 
it is very useful to the travelling pub- 
lic of the en route. Hence the request 


of the applicant may; be considered in, 


the interest of the travelling public,- 
SD/- xx 

(B. Giridhar) 

Sr. Inspector of Motor Vehicles, 
Davanagere.” 


4, On 29th October, 1980, the appli- 
cation of respondent-3 came for consid- 
eration before the RTA. - The petitioners 
and respondent-4, among 
posed the application mainly on two 
grounds: First, they contended that 
there was no need to grant an additional 
permit as there are sufficient services 
on the route to meet the demand of the 
travelling public; and second, they urg- 
ed that ‘their services would ` be 
affected if the timings proposed by Tre- 
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Spondent-3 are accepted -and assigned. 
The RTA, however, rejec ed those ob- 
jections and granted a Pompey . per~- 
mit by stating thus: 


“The applicant is seeking ‘temporary 
permit from Davanagere to Chitra- 
durga. The proposed timings leaving 
Davanagere at 8.00 a m, will be con- 
venient to the people who are coming 
for District Offices, Courts, ete. and 
also it will be convenient to reach 
Davanagere in the evening hours. Chitra- 
‘durga is a district head-quarters and an 
industrial place ‘attracting number of 
tourists and there will be floating popu- 
lation. It is seen from the report of the 
Inspector of Motor Vehicles that most of 
the buses are shuttle services and there 
is. need for an express service, 


‘In view of the above facts, this RTA 
comes to the conclusion to introduce an 
express service, leaving Davanagere in 
the morning hours to provide’ better 
travelling facilities, Hence a temporary 
pe mt is granted en’ route Davanagere 
to Chitradurga via Anagoud, Bharama- 
sagara and Katral (two round trips daily 
express non-stop service) till the imple- 
mentation‘ of Davanagere Draft Scheme, 
in the interest of the travelling public. 
The Secretary, RTA is- direc’ed to fix 
suitable timings without affecting the 
exis‘ing services, ` 

sD/- x X 
"Deputy Commissioner & Chairman 
RTA, CHITRADURGA, 


It is said that a similar permit: was also ` 
granted to another operator. On 8th 
December, 1980 the Secretary, RTA after 
examining’ objections of: the existing 
operators, assigned timings to the per- 
mit gran‘ed to Respondent-3. It was then . 
the turn of several other operators to 
come forward with applica‘ions for simi- 
lar permits for the same route. Six, .of 
those applications were set down for 
consideration before the RTA on 17th 
January, 1981. It is not known what the 
RTA did on that day. eae 

5. It is seen from the proceedings of 
the RTA, a temporary permit was sought 
by Respondent-3 on the ground that 
there is seasonal demands; but the RTA 
granted the permit not for that purpose 
but to provide better travelling facilities 
till the implementation of the Davana- 
gere Draft Scheme. 

6. This is the foundation i the first 
contention urged by the counsel for the 
petitioners that the temporary permit 


1981 


granted to Respondent-3 was illegal and 
unsustainable aş it was granted for a 
purpose quite different from the one 
asked for. The counsel next urged ihat 
the RTA has no jurisdiction to grant 
temporary permits to private operators 
since the Corporation has already ob- 
tained such temporary permits in 1976 
and 1978 for the same route, The last 
contention urged relates to the clash of 
timings assigned to the impugned permit 
adversely affecting the services of the 
petitioners and respondent-4. 

7. For a proper examination of these 
contentions, it will be useful to extract 
hereunder the relevant provisions of the 
Act authorising the RTA or the State 
Transport Authority (“STA”) to grant 
temporary permits pending approval of 
any draft scheme under Section 68C. 


68F,. (1A). ‘Where any scheme has 
been published by a State transport 
undertaking under Section 68C, that 
undertaking may apply for a temporary 
permit, in respect of any area or route 
or portion thereof specified in the said 
scheme, for the period intervening be- 
tween the date of publication of the 
scheme and the date of publication of 


the approved or modified scheme, and 
where such application is made, the 
State Transport Authority or the Re- 
gional Transport Authority, as the case 


may be, shall, if it is satisfied that it is 
necessary to increase, in the public 
interest, the number of vehicles operat- 
ing in such area or route or portion 
thereof, issue the temporary permit 
prayed for by the State transport under- 
taking.” 

68F. (1C). “If no application for a 
temporary permit is made under sub- 
section (1A), the State Transport Au- 
thority or the Regional Transport Au- 
thority, as the case may he, may grant, 
subject to such conditions as it may think 
it, temporary permit to any person in 
‘espect of the area or route or portion 
hereof specified in the scheme and the 
yermit so granted shall cease to be 
affective on the issue of a permit to.the 
State transport undertaking in respect 
wf that area or route or portion thereof.” 


68F. (1D). “Save as otherwise provid- 
*d in sub-section (1A) or  sub-sec- 
tion (1C), no permit shall be granted or 
‘enewed during the period intervening 
yetween the date of publication, under 
Section 68C of any scheme and the date 
xf publication of the approved or modi- 
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fled scheme, in favour of any person for 
any class of road transport service in 
relation to an area or route or portion 
thereof covered by such scheme: 
Provided that where the period of 
operation of a permit in relation to any 
area, route or portion thereof specified in 
a scheme published under Section 68C 
expires after such publication, such per- 
mit may be renewed for limited period. 


but the permit so renewed shall cease 
to be effective on the publication of the 
scheme under sub-section. (3) of Sec- 


tion 68D.” 

8 It can be seen from these provi- 
sions, that no permit shal] he granted 
during the period intervening between 
the date of publication, under Sec- 
tion 68C of any scheme and the date of 
publication of the approved or modified 
scheme, in favour of any person in rela- 
tion to the notified area or route or por- 
tion thereof except temporary permits 
under sub-section (1A) or (1D), The 
opening words of sub-section (1D) “save 
as otherwise provided in sub- 
section (lA) or sub-section (1C)” 
make this position beyond controversy. 
An exception, however, has been made 
in regard to renewal of an existing per- 
mit, 

9. Under sub-section (1A), the Cor- 
poration has a preferential right to ob- 
tain temporary permits in respect of any 
area or route specified in the scheme. If 
there is no offer by the Corporation to 
take temporary permits, then the private 
operators could legitimately ask for 
Such permits. In either case, however, 
the authority granting the permit must 
be satisfied “that it is necessary to in- 
crease, in the public interest, the num- 
ber of vehicles operating in such area 
or route or portion thereof”. That is the 
basic requirement for the RTA or STA 
to grant temporary permit either under 
sub-section (1A) or under sub-sec- 
tion (1C). 

10. The decision of the transport au- 
thority to increase the number of vehi- 
cles in any given area or route, under 
sub-sections (1A) and (1C) must be in 
the interests of the public. It may, there- 
fore, be founded either on temporary 
need or permanent need of the travel- 
ling public. The purposes for which a 
temporary permit could be granted under 
Sec. 62 of the Act need not be excluded 
from consideration. The purpose of Sec- 
tion 62 was also intended to serve the 
interests of the public There is no in- 
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consistency in the purposes provided 
junder Section 62 and that underlined 
in sub-sections (1A) and (1C). Therefore, 
any temporary need or purpose envis- 
aged under Section 62 may also | justify 
the decision of the RTA or STA to in- 
erease the operation of the vehicles sub- 
ject. of course, to the limitation that a 
‘temporary permit granted to a private 
operator shall not be effective after pub- 
lication of the approved schere if the 
concerned route is covered thereunder. 





11. The question may be asked whe- 
ther a temporary permit issued or grant- 
-ed under sub-section (1A) or (1C) should 
‘be limited at a time only for a period 
‘of four months as prescribed under Sec- 
tion 62 of the Act..Madhya Pradesh High 
Court in Dhanna Singh v. The Hegional 
Transport Authority, Gwalior AIR 1975 
-Madh Pra 77 has no doubt taken the 
view that a temporary permit granted 
‘under sub-sections (1A) and (1C) should 
not in any .case exceed four months. 
‘With respect, I am unable tg concur 
with that view.. The amplitude of the 
sub-sections should not unnecessarily 
be curtailed to bring in tune with Sec- 
tion 62 merely because the word “tem- 
porary permit” has been used in both 
the provisions. Section 62 is in Chap- 
ter IV and Section 68F is in Chap- 
ter IV-A. Section 68B makes the provi- 
sions of Chapter IV-A prevail over the 
provisions of Chapter IV in case of in- 
consistency, . The maximum period of 
four months prescribed under Sec. 62 
is not consistent. with the period pre- 
scribed under sub-sections (1A) and (1C). 
The period during which a. temporary 
permit could be granted and also the 
period for. which it could be granted, are 
both. specified under the said sub-sec- 
tions. A temporary permit under the 
sub-sections (1A) and (1C) can be grant- 
ed at any time during the period inter- 
,vening between the date of publication 
of the scheme and the date of publica- 
tion of.the approved scheme or modified 


scheme. In other words,.it can be grant- - 


ed for any period during that interreg 
num. In a given case, it might fall short 
of. four months, if the approved scheme 
is published earlier. since the maximum 
period of a temporary permit is coter- 
' Jminous with the date of publication of 
l- }the approved scheme... ; a 


12. Having thus extimined. the.: scope - 
of sub-sections (1A) and (1C), I will turn , 
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now to examine the contentions. urged 


for the petitioners, i . 
13. It was urged that since the Cor- 
poration had obtained some temporary 
permi s in 1976 and 1978 for the route 
in question, the RTA, has no jurisdic- 
tion to grant such permits to Respon- 
dent-3 or to any other private opera- 
tors, I do not think the contention is 
sound. It runs counter to the scheme 
underlined in Section 68F. The Corpora- 
tion obtained temporary permits in 1976 
and 1978 having regard to the then pre- 
vailing need. A couple of years rolled 
thereafter. The traffic need must have 
changed calling for more transport 
vehicles. The RTA should review the 
traffic need periodically and decide whe- 
ther any additional vehicle is necessary 
on any route or portion thereof, It is 
the du'y of the RTA or STA as the case 
may be, to have such a . periodical re- 
view. The review could be undertaken 
Suo motu or at the instance of the Cor- 
poration or of a private operator. A 
decision similar to the one to be taken 
by the RTA under Section 47 (3) of the 
Act must precede the grant of tempor- 
ary permit either to the Corporation or 
of a private ‘operator, This pro- 
cedure — would avoid nepotism 
and manipulation, as observed ‘by the 
Supreme Court in Obliswami Naidu v. 
Additional State Transport Appella'e 
Tribunal, Madras AIR 1969 SC 1130. 


14. In Praveen Ansari v. State Trans- 
port Appellate Tribunal, Lucknow (1980) 
4, SCC 503: (AIR 1981 SC 516), the Sup- 
reme Court observed at page 8 (of SCC): 
(Para 8 of AIR). 


: “The State Transport Authority iş the 
proper au hority to decide the strength 
of vehicles to be plied on a route. If the 
Corporation is willing to operate vehi- 
cles to the maximum strength - undoubt- 
edly the State Transport Authority will 
have, to grant permit to the Corporation 
under Section 68F (1A) to the exclusion 
of others, But if the Corporation was 
unable to provide vehicles for the opti- 
mum strength fixed ‘by ‘the State Trans- 
remaining ` . permits 
will have to be granted. to any- other per- 
son willing to obtain ‘emporary permit 
and ply vehicle -because in respect of the 


‘remaining strength there . would be no 
» application by “he Corporation. and Sec- _ 


tion 68F 
tracted.” 


1981 
Again it was observed at para 9, p. 507 
(of SCC): (at p. 518 of AIR). > ` 

` “If the Corporation has made applica- 
tion for temporary permits covering all 
tha vacancies the matter ends there. 
But if the Corporation does fot apply 
for all the permits but only for some, 
the ‘inescapable conclusion is that for 
the remaining strength, the Corporation 
has made no application for the tempor- 
ary permits and Section 68F (1C) would 
be squarely attracted. In that event the 
State Transport Authority or the Re- 
gional Transport Authority as the case 
may be will have to examine the ap- 
plication for temporary permits made 
by persons other than the Corporation 
and if they are found to be competent, 
eligible and qualified they may have to 
be granted permits for the benefit of the 
large travelling public. That is why 
power to increase strength of fléet ope- 
rating on the route is conferred and has 
to be exercised in public interest mean- 
ing transport facility to 
public.” 


. 15. In the instant case, the RTA has 
not determined the number of additional 
permits to be granted on the route 
Davanagere to Chitradurga before grant- 
ing the permit to Respondent-3, The 
RTA has also not afforded an opportu- 
nity. to. the Corporation for applying to 
that. temporary permit. Two temporary 
permits have already been granted to 
the private operators. There are still 
more applications pending for such per- 
mits for the same. route. It is not proper 
or legal for the RTA to grant permit 
one after another as and when the ap- 
plication comes from the private ope- 
rators. The RTA must first determine 
the number of additional . permits to be 
granted and afford an opportunity to the 
Corporation and private operators to 


apply for those permits. If the Cor- 
poration applies for all the permits, 
then the private operators stand ex- 


cluded. If the Corporation - applies for 


some of the permi's and not for all, then - 


the remaining permits must be . thrown 
open to private operators for grant on 
the. basis of merit and suitability. These 
requirements have not been Wagar 
complied with by the RTA. Besides, the 


RTA granted the permit to Respon- 


dent-3 for a purpose quite different from 
the one asked for. 


-'16.-' The- gontent urged- for ~ the 
petitioners and Respondent-4 relating to. 
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the timings may now be examined: The 
service of Respondent-4 departs: at Dava- 
nagere at 8-00 a m., and arrives at 
Chitradurga at 10-00 a. m.; whereas, the 
departure time assigned to the tempor- 
ary permit granted to Respondent-3 
at Davanagere ‘is 8-15 a. m, and the 
arrival time at Chitradurga is 9-30 a. m., 
This distance between Davanagere and 
Chitradurga is 40 miles. Although Re- 
spondent-3 leaves  Davanagere ` 15 
minutes later, he arrives at Chitradurga 
half-an-hour earlier, Quite, likely, no 
passenger travelling from Davanagere 
to Chitradurga would prefer the service 
óf Respondent-4 since- he could reach 
Chitradurga half-an-hour earlier’ if he 
travels in the service of Responden'-3. 
The position is not very much different 
in regard to the service of the petitioner 
in W. P. Nos. 23776 of 1980. His ser- 
vice leaves Chitradurga at 9-45 a. m. and 
arrives at Davanagere at 12-00 noon, but 
in ‘he second trip the service of Re- 
spondent-3° departs Chitradurga at 
10-15 a. m., and arrives at Davanagere 
at 11-30 a. m., i e., half-an-hour before 
the arrival of the service of the peti- 
tioner, The travelling public may thank 
the RTA for providing a better trans- 
port facility. But for ‘an existing opera- 
tor, the timings of his service are like 
the heart-beats to him and if a new- 
comer steals a’ march over, it would im- 
pede his progress if not imperil his very 
existence. I do not however mean that 
the priority of the petitioner and Re- 
spondent-4 ought to have been main- 
tained. If may -not be practicable or 
possible in all- trips since Respondent-3 
was asked to operate an express service. 
All that I would mean is that as far as 
possible, the priority of the existing 
operators: on identical routes should not 
be meddled with. 


17. In the result, the writ petitions 
are allowed, the impugned order is 
quashed with liberty to the RTA to dis- 
pose of the application of Respondent-3 
in accordance with- law and in the light 
of the att ina made. _ i 


at 36 ' Petitions allowed. 
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AIR 1981 KARNATAKA 154 
K. S. PUTTASWAMY, J. 
Masjid-E-Islammabad etc, Petitioners 
v. The Karnataka Board of Wakf and 
others ete., Respondents. 
Writ Petn. Nos. 6888, 17235 and 19808 
of 1980, D/- 2-12-1980. 


Wakf Act {29 of 1954), Ss. 63 and 15 
— Power of State Government to issue 
directions — Does not include power to 
interfere with day to day functioning of 
W: 


The petitioner institution which was a 
society and a wakf was managed bya 
governing body elected at a general body 
meeting of the members and their term 
was due to expire on 30-7-1980. By the 
order dated 14-3-1980 the . Board ap- 
pointed one Abdulla Khazi as virtually 
the administrator of the institution dis- 
placing the legally constituted govern- 
ing body of the institution. In the other 
letter dated 1-4-1980, the Board request- 
ed the Secretary of the petitioner to 
hold elections. Both these orders were 
made in pursuance of a minute or note 
of the Minister for Wakfs communicated 
to it. The orders were challenged, 


Held, S. 63 of the Act empowers the 
State Government to issue general or 
special directions to a Board constituted 
by it in the performance and functions 
of the Board, The general or special 
directions to be issued by the State Gov- 
which however is subject to 
the policy direction of the Central Gov- 
ernment, if any, issued under S. 62 of 
tha Act, must relate to the performance 
and functions of a Board which are re- 
quired to be complied with by the Board. 
But, this power to issue general or spe- 
cial directions to a Board in its working 
or in the performance of its functions 
cannot be construed as empowering the 
Minister for Wakfs or the Government 
to interfere with the day to day func- 
tioning of every wakf in the State. The 
Government cannot act as a manager, 
director, controller or supervisor of 
every wakf, in the State. Whether under 
the Karnataka Societies Registration 
Act, 1960 or under the Wakf Act, the 
governing body, subject to the control 
! by the general body, 
‘manage the affairs of the institution till 
jthey are legally displaced in a manner 
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known to law. On a perusal of Ss. 15 
and 63 of the Act it is clear that the 
order or directions issued by the Minis- 
ter for wakfs and the consequent orders 
made thereto by the Board are wholly 
without jurisdiction and are manifestly 
illegal and they are, therefore, liable to 
be quashed. Assuming that any elections 
have been held in pursuance of the im- 
pugned orders, on which also there is 
serious dispute, the elections, if any, held 
are also invalid. Unfortupately, a piquant 
situation has now arisen in the affairs 
of the institution where there is no 
legally constituted governing body or a 
mutavalli to administer the affairs of the 
institution and, therefore, that situation 
has to be remedied either by the Board 
exercising the powers under S. 42 of the 
Act or by the State Government exer- 
cising the powers conferred by S. 27A 
(1) (b) of the .Karnataka Societies Re- 
gistration Act, 1960 and immediate 
necessary measures taken for the appoint- 
ment of a mutavalli or an administrator 
to look after the affairs of the insti- 
tution till elections are held and a new 
governing body takes the reins of the 
institution. The terms of the governing 
body elected in 1977 having already ex- 
pired on 30-7-1980 the said governing 
body cannot legally act as a governing 
body under the Karnataka Societies Re- 
gistration Act, or as a ‘Mutavalli’ under 
the Wak? Act. In this view, it is open to 
the Karnataka Board of Wakfs to appoint 
a ‘Mutavalli’ for the wakf under S. 42 
of the Wakf Act or to the Government 
of Karnataka to appoint an ‘Administra- 
tor’ under S. 27A (1) (b) of the Karna- 
taka Societies Registration Act with 
necessary powers to administer the insti- 
tution and hold elections and make over 
the management of the institution to the 
new governing body to be elected in ac- 
cordance with law. 

(Paras 17, 24, 25, 26, 29) 


A. V. Albal, for Petitionerg in W. P. 
Nos. 6888 and 17235 of 1980 and fọr Re- 
spondent Nos. 2 and 3 in W. P. No. 19808 
of 1980. 


K. S. Savanur, for Petitioners in W. P. 
No. 19808 of 1980 and for Respondent 
Nos. 2 to 11 in W. P. No. 6888 of 1980. 


Murlidhar Rao, for Respondent No. 1 
in W. P. No. 6888 of T980. 


ORDER:— All these cases pertain to 
the affairs of an institution called ‘Mas- 
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jid-E-Islamabad’, Bangalore and they 
are inter connected. I, therefore, pro- 
pose tô dispose of these cases by a com- 
mon order. 


2, The institution is the petitioner in 
Writ Petition No. 6888 of 1980 which is 
the main writ petition. Writ Petitions 
Nos, 17235 and 19808 of 1980 filed by 


various other individuals that are inter-. 


ested in the affairs of the institution 
have arisen out of the delay in the dis- 
posal of the main writ petition, the com- 
munication of the interim order or as a 
result of the various interim orders made 
in that writ petition, Writ Petition 
No. 6888 of 1980 has been filed by the 
petitioner challenging an order bearing 
No. KTW 61 MSC-BNU 80 dated 14-3- 
1980 (Annexure-D) and letter No. KTW 
61 MSC-BNU 80 dated 1-4-1980 (An- 
nexure-E) of the Karnataka Board of 
Wakfs (hereinafter referred to as the 
Board), who is respondent No. 1 in that 
writ petition, The petitioner in this writ 
petition is represented by one Sri 
Musheer Ahmed Qureshi who has de- 
scribed himself as the Secretary of the 
institution, The petitioners in Writ Peti- 
tion No, 17235 of 1980 claim to be the 
Office bearers of the institution. In Writ 
Petition No. 19808 of 1980, petitioners 1 
to 10 also claim to be the office bearers 
of the institution, which is petitioner 
No. 11. Petitioner No. 11 in the said writ 
petition is represented by one Sri Moham- 
med Rasheed Macci who claims to be the 
Secretary of the institution. In Writ 
Petitions Nos. 17235 of 1980 and 19080 of 
1980 the Board is the first respondent. In 
Writ Petition No. 6888 of 1980 five per- 
sons who claim to have an interest in 
the institution have sought for permis- 
sion to implead them as additional re- 
spondents in that case. Without making 
an express order, I have treated them 
as additional respondents in that case 
and heard their counsel on merits. In 
he course of my order, I will refer to 
the petitioner in Writ Petition No. 6888 
of 1980 as the petitioner, the Board as 
respondent No. 1 and all other private 
individuals whether they are respondents 
or petitioners in the aforesaid writ peti- 
tion or other writ petitions as other re- 
spondents, 


3. Under the Mysore Societies Re- 
gistration Act of 1904 (Mysore Act 


No. TLI of 1904) that was then in force in 
the old Mysore area, the petitioner has 
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been registered as a society during the 
year 1956-57 for the promotion of the 
purposes and objects set out in its memo- 
randum of association. The society has 
its own Rules and Bye-laws approved by 
the Registrar, commonly called as ‘Con- 
stitution’ and hereafter referred to as 
such. The society continues to be a 
society under the uniform Karnataka 
Societies Registration Act of 1960 that 
came into force on 6-6-1961 replacing 
the corresponding Acts on the subject in 
the various integrating areas of the new 
State of Karnataka. 


4. On the extension of the Wakfs Act 
of 1954 (Central Act No. 29 of 1954) to 
the old Mysore area, the petitioner has 
also been registered as a wakf in the re- 
gister of wakfs maintained by the Board 
as early as in the year 1962. Article 8 of 
the Constitution vests the management 
of the petitioner in a governing body 
called ‘Majlis-e-Muntazima consisting of 
a President, a Vice-President, a Secre- 
tary, a Joint Secretary, a Treasurer and 
a Committee of 14 elected members and 
four members who can be co-opted by 
the committee. Elections to the govern- 
ing body have to be held once in three 
years between Bakr-id and Moharam of 
the year by the General Body of the 
Society which is called as Majlis. Indis- 
putably, elections to the governing body 
of the petitioner were held some time in 
July, 1977 and all the office bearers of 
the governing body were duly elected by 
the general body and the same having 
duly taken over the management, was 
functioning for some time satisfactorily. 
But, as it happens in many an institu- 
tion, unfortunately, differences appear 
to have arisen among the members of the 
governing body some time in the early 
part of this year. The petitioner asserts 
that the President and certain other 
office bearers tendered their resignation 
of different dates and the same has been 
accepted by the governing body. But, 
this assertion is disputed by those who 
are alleged to have tendered resignation. 
The disputes between the two 
groups of the governing body naturally 
had its own adverse effects on the mem- 
bers of the petitioner, With the laudable 
object of settling the disputes between 
the different groups, the Minister for 
Wakfs met the different groups and 
their followers in his chambers on 13-3- 
1980. Evidently, in pursuance of the 
decisions taken by the Minister at that 
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meeting, respondent No. 1 made an order 
on 14-3-1980 peneenreen): in the .. fol- 
lowing terms: $ 


. “ORDER No. KTW 61 MSC-BNU 80 
DATED 14-3-1980. 


Sri Abdulla Khazi, Chairman, District 
Wakt Committee (Urban) District, is 
hereby authorised to call for a General 
Body Meeting of the Masjid-E-Islamabad, 
Basavangudi, Bangalore and conduct 
elections to the Managing Committee 
within ten days. He will also start the 
construction work from 15th March, 
1980 under his supervision. 

Sd/- x x x 
(Ghouse Mohiyuddin) 
Secretary, ` 
Karnataka Board of Wakfs” 


Along with the said order or separately, 
the Secretary of the Board addressed the 
letter dated 1-4-1980 (Annexure-E) to 
the Secretary of the petitioner stating 
that the elections to the governing body 
should be held in accordance with Art. 9 
of the Constitution. A draft calendar of 
events was also annexed to the letter 
indicating the period within which the 
electoral roll should be prepared and 
the elections should be completed. On 
30-4-1980, the petitioner approached this 
Court under Art, 226 of the Constitution 
of India challenging the aforesaid order 
of the Board and the letter written by it. 
On 1-5-1980 I issued rule nisi and made 
an interim order in. effect staying the 


operation of the said orders. On 22-5- 
1980 Venkatachala, J., made an order 
that elections scheduled to be held on 


25-5-1980 can take place withholding the 
declaration of results, On 26-5-1980 the 
same learned Judge in disposing of I. A. 
No. 2 declared that the validity of the 
elections, if any, held could be urged by 
the parties, On 9-10-1980, Venkatesh, J. 
directed that the petitioner should not 
proceed with the further construction of 
the building in dispute. 


5. The petitioner has urged that the 
orders issued by the Board are beyond 
its competence, contrary to the provi- 
sions of the Act and the printples of 
natural justice. 


6. Respondent No. 1 in its return has 
resisted the petition on more than one 
ground. It has urged that the petitioner 
is a mosqué and is not a juristic person, 
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It claims that with the resignation of 12 
members of the governing body -out of 
23, there is no governing body and the 
person who claims to be the Secretary 
and has filed the petition -was not the 


Secretary, Lastly, respondent No, 1 has 


urged that the petitioner being a wakf 
is amenable to its supervisory jurisdic- 
tion under. the Act and the impugned 
orders are within its: power, legal and 
valid. The other private respondents 
have taken varying stands. As the vali- 
dity of the impugned orders, depends . 
on the stand taken by respondent No. 1, 
it is not very necessary to notice the 
stands taken by others in their separats 
returns filed in the case. 


7. In Writ Petition No. 17235 of 1980 
the petitioners while challenging the 
two orders challenged in Writ Petition 
No, 6888 of 1980 have also sought for 
quashing the elections alleged to have 
been held on 25-5-1980. On 5-9-1980 
Swami, J. ordered notices to be issued 
to show cause as to why rule nisi should 
not be issued. In pursuance of the ear- 
lier order made by Venkatesh, J. on 
2-9-1980 and by me on 23-10-1980° this 
case has been heard along with Writ 
Petition No. 6888 of 1980. 


8. In Writ Petition No. 17235 of 1980 
the petitioners claim that no elections as 
such have been held on 25-5-1980 and, 
even if held, were held when only 144 
members were present which would not 
even constitute 25 per cent of the total 
number of members of the general body. 


9. In their returns, the Board and 
certain others who are supporting the 
Board, have urged that the elections 
have been validly held on 25-5-1980. 


10. In Writ Petition No. 19808 of 
1980, the petitioners have challenged a 
notice issued by Shri Musheer Ahamed 
Qureshi, Honorary Secretary of Mas- 
jid-E-Islammabad, Basavanagudi, Ban- 
galore-4, stating that the general body 
meeting of the society will be 


held on 26-10-1980 in the mos- 
que premises under the Pre- 
sidentship of one Mr. Zahedulla -Macci 


to consider the subjects detailed in that 
notice. The petitioners claim that the 
Secretary and the President have no 
right to issue notice much less hold the 
general body meeting as notified in the 
notice. On 24-10-1980, this case was 
posted before me for preliminary hear- 
ing with the prayer for stay. On that 
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day Sri A. V.. Albal entered. appearance 
for respondent: No, 3 and stated that the 
resolutions, if any, to be passed by the 
zeneral] body on 26-10-1980 will not be 
Ziven: effect to till ‘this writ petition is 
heard and decided on the question of 
maintainability and other questions. 
Noticing the said undertaking of Sri Al- 
bal, I directed this writ petition to be 
called along with Writ Petition No. 6888 
of 1980. So far no rule nisi has been 
issued in this case and the same has 
been heard along with the other cases. 


11. As the result of Writ Petitions 
Nos. 17235 and 19808 of 1980 depends on 
the result of Writ Petition No. 6888 of 
1980, I will first deal with the questions 
that arise for determination in that case 
and then deal with the other cases either 
together or in their order. 


11A. Sri Albal has contended that 
the order made by the Minister for 
Wakfs/Government and carried out by 


the Board are without the authority 
of law, contrary to the principles 
of natural justice and Sections 15 


and 63 of the Act.’ 


12. Sri Murlidhar Rao, learned 
counsel for respondent No. 1, while sup- 
porting the orders made by respondent 
No. 1 urged that the petitioner is only 
a ‘mosque’ or a ‘place of worship’ which 
is not a juristic person and cannot main- 
tain a petition under Art. 226 of the 
Constitution of India. Sri K. S. Savanur, 
learned counsel for respondents 2 to 11 
broadly supported Sri Rao. Sri J. M. 
Raizuddin, learned counsel for the ap- 
Plicants in I. A. No. V broadly support- 
ed Sri Albal. As the preliminary objec- 
tion raised by Sri Rao to the maintain- 
ability of the petition filed by the peti- 
tioner, goes to the root of the matter, I 
first propose to examine the same. 


13. Under the Societies Registration 
Act, the name of the institution that is 
registered is Masjid-E-Islammabad. The 
same institution has also been registered 
as a ‘wakf. in the register of wakfs 
maintained by respondent No. 1 and that 
institution is the petitioner in-this writ 
petition. A registered society and a wakf 
are legal entities and juristic persons and 
they can sue and be sued is not and can- 
not be disputed by respondent No, 1. A 
registered society or a wakf are not 
living persons: and.: can only be represent- 
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ed by the ‘living. persons. - Whether a 
society or a-wakf has been properly re- 
presented or not does not touch on the 
question whether the society or the wakf 
is suing or has filed a petition before this 
Court. A mosque or a place of worship 
is not a legal entity and cannot sue, can 
hardly be doubted. But, in the present 
case, the petitioner is not the mosque 
though the mosque owned by the society 
or the wakf is also called by the same 
name. In this view, the objection urged 
by Sri Rao that the mosque is the peti- 
tioner before this Court being factually 
incorrect, the legal contention based 
thereto has no merit. 


14. Under S. 15 of the Karnataka 
Societies Registration Act of 1960 that is 
now in force, a registered society may 
sue or be sued in the name of the Presi~ 
dent, Chairman or Principal Secretary 
or the Trustees as shall be determined 
by the rules and regulations of the 
society and, in default, of such deter- 
mination, in the name of such person as 
Shall be appointed by the governing 
body for the occasion, A copy of the 
rules and regulations of the society fur- 
nished to the Court by Sri Albal, does 
not appear to specifically deal with the 
subject of suing the society. Whether the 
governing body of the society has au- 
thorised Sri Musheer Ahamed Qureshi 
the Secretary of the society to file ‘his 
petition cannot be gathered from the 
pleadings. In my view, such an objection 
should have been taken by the office it- 
Self before registering the petition, At 
this belated stage, it would not be pro- 
per to raise this objection either by the 
Court or by any person and throw out 
the petition solely on that ground. In 
the circumstances that have developed 
it would be proper to assume that 
Musheer Ahamed. Qureshi has been au- 
thorised to file this petition and he has 
filed the same with the authority of the 
governing body on behalf of the society 
and the petition so filed is competent, 


15. At any rate, the society has been 
registered as a wakf under the- Act. A 
wakf which is a juristic person can sue 
in its name represented by its mutawalli 
which term is defined by S. 3 {f) of the ` 
Act. Whether all the other office bearers 
of the society would also fall within the 
meaning of the term mutawalli and should 
have joined or should have been made 


parties is a matter of procedure and is 
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not a matter of substance that touches 
on the maintainability of the petition. 
For these reasons, I hold that the peti- 
tioner in Writ Petition 6888 of 1980 is the 
registered society which is also a wakf 
and is not a mosque or place of worship 
and, therefore, this petition is main- 
tainable. 


16. As I have rejected the prelimin- 
ary objection raised by Sri Rao, it is 
now necessary to examine the merits 
of the case. 


17. Earlier, I have noticed that insti- 
tution which is a society and a wakf was 
managed by a governing body elected at 
a general body meeting of the members 
and their term was due to expire on 
30-7-1980. Whether under the Societies 
Registration Act or under the Wakf Act 
the governing body, subject to the con- 
trol by the general body, was entitled 
to manage the affairs of the institution 
till they are legally displaced in a man- 
ner known to law. By the order dated 
14-3-1980 the Board has appointed one 
Abdulla Khazi as virtually the adminis- 
trator of the institution displacing the 


legally constituted governing body of | 


the institution. In the other letter, the 
Board has requested the Secretary of 
the petitioner to hold elections, Both 
these orders are not really independent 
orders made by the Board, but are 
made in pursuance of a minute or note 


of the Minister for Wakfs communicat- 
ed to it. 
18, Before ascertaining the true 


scope and ambit of Ss. 15 and 63 of the 
Act that alone are necessary and mater- 
ial for deciding the validity of the im- 
pugned orders, it is useful to notice the 
broad features of the Act, 


19. The preamble to the Act sets out 
the object and purpose of the Act. Ac- 
cording to the preamble, the Act has 
been passed to provide for the better 
administration and supervision of wakfs 
in the country. Chap.-I—Preliminary— 
deals with the title, extent, commence- 
ment, application of the Act and the de- 
finitions. Chap.-If — Survey of wakfs — 
deals with the survey of wakfs, public- 
ation of list of wakfs and determination 
of disputes regarding wakfs. Chap.-IiA 
deals with an establishment of a Central 
Wakf Council. Chap.-III deals with the 
establishment of a board of wakfs for 
each State and its functions. Chap.-IV 
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deals with the registration of wakfs. 
Chap.-V deals with the mutawallis and 
wakf accounts. Chap.-VI deals with the 
finance of the Board. Chap.-VII deals 
with the judicial proceedings. Chap- 
ter-VIII — Miscellaneous — makes pro- 
visions in respect of matters that are 
not already provided in the earlier chap- 
ter to effectuate the purposes and ob- 
jects of the Act, 


20. A Board constituted under Chap- 
ter-OI by the State Government is at 
the apex of the administration of walks 
in that State. The general superinten- 
dence of all wakfs in the State vests in 
the Board and is required to be exercised 
subject to such rules as may be made 
by the State Government under the Act. 
The power of general superintendence 
conferred by the earlier part of sub- 


sec. (1) of S. 15 is required to be exercis- . 


ed by the Board to ensure that the wakfs 
in the State are properly maintained, 
controlled and administered and the in- 
come thereof is duly applied to the ob- 
jects and purposes for which the wakf is 
created or intended, The Board with its 
pivotal position is to be the guardian 
angel of all wakfs situated in the State. 
It has a duty to see that all wakfs in the 
State function properly and achieve the 
purposes for which a wakf is created or 
established. The power of superinten- 
dence over all wakfs in the State, which 
necessarily includes each and every 
wakf, has to be exercised in accordance 
with and subject to the rules framed by 
the State Government, the directions 
and purposes for which that particular 
wakf is created, usage and custom sanc- 
tioned by Muslim law. Sub-sec, (2) only 
particularises some of the powers that 
can be exercised by the Board. The 
opening part of sub-sec, (2) says that it 
is without prejudice to the generality 
conferred by sub-sec. (1) of S. 15. The 
expressions ‘without prejudice to the 
generality of the foregoing terms’ occur- 
ring in sub-sec, (2) cannot be read as 
limiting the powers conferred by sub- 
sec. (1) and should be read only as speci- 
fying some of the powers that can be 
exercised, 


21. The terms “general superinten- 
dence” occurring in sub-sec. (1) of S. 15 
of the Act which are not defined in the 
Act or in the General Clauses Act are 
not terms of art. Hence, their meaning 
has to be ascertained in the context in 
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which they occur bearing in mind the 
ther well recognised principles of con- 
truction of statutes also. 


22. The word ‘superintendence’ is de- 
‘ived from the word ‘superintend’. In 
he Webster’s Third New International 
Jictionary (Vol. IT at page’ 2294) the 
words ‘Superintend’ and ‘Superinten- 
lence’ are defined thus: 


“SUPERINTEND: To have or exericise 
he charge and oversight of: oversee 
vith the power of direction: supervise: 
xœ exercise supervision: have charge or 
wersight, 

SUPERINTENDENCE: the act or func- 
ion of superinfending: care and over- 
sight for the purpose of direction: super- 
vision.” ; 

[The Oxford English Dictonary (Vol. X 


at 182) defines those terms as here- 
under: 
“SUPERINTEND: To have or exer- 


cise the charge or direction of (opera- 
tions or affairs); to look after, oversee, 
superwise the working or management 
of (an institution, etc.,), 


SUPERINTENDENCE: The function or 

occupation of a Superintendent; the ac- 
tion or work of superintending.” 
In the context, I would hold that the 
Board is conferred with the power of 
supervision or supervising the activities 
of all and every wakf in the State, 
which however is subject to the limita- 
tions noticed earlier. 


23. Section 62 of the Act empowers 
the Central Government to issue direc- 
tions to the Boards constituted by State 
Governments on questions of policy for 
which purpose it is also open to it to call 
for information and reports from the 
Boards, . 


24. Section 63 of the Act empowers 
the State Government to issue general 
or special directions to a Board consti- 
tuted by it in the performance and 
functions of the Board, The general or 
special directions to be issued by the 
State Government which however is 
subject to the policy direction of the 
Central Government, if any, issued under 
S. 62 of the Act, must relate to the per- 
formance and functions of a Board which 
are required to be complied with by 
the Board, But, this power to issue gene- 


Masjid-E-Islammabad v. Karnataka Board of Wakf 


Kant. 159 


ral or special directions to a Board in its 
working or in the performance of its 
functions cannot be construed as em- 
powering the Minister for wakfs or the 
Government to interfere with the 
day-to-day functioning of every wakf 
in the State. The Government cannot 
act as a manager, director, controller or 
supervisor of every wakf in the State. 


25. On the above analysis of Ss. 15 
and 63 of the Act it follows the order or 
directions issued by the Minister for 
wakfs and the consequent orders made 
thereto by the Board are wholly with- 
out jurisdiction and are manifestly 
illegal and they are, therefore, liable to 
be quashed, Assuming that any elections 
have béen held in pursuance of the im- 
pugned orders, on which also there is 
serious dispute. the elections, if any, 
held are also invalid. The Board which 
had earlier supported that elections have. 
been held had expressed itself to hold 
fresh elections. The petitioner also 
agrees that fresh elections should be 
held and a new governing body that en- 
joys the confidence of the members 
should take over the management of the 
institution. Even, Sri Savanur though 
initially supported the validity of the 
elections, in my opinion, rightly sub- 
mitted that it would be in the interest 
of all the parties that fresh elections are 
held so that all controversies connected 
with the institution could be ended and 
arrangements made for the smooth func- 
tioning of the institution. On the con- 
clusions reached by me as also in the 
interest of all parties, elections to the 
institution has necessarily to be held and 
a new governing body duly elected in 
accordance with law. 


26. Whoever may be responsible for 
the position, the period of the governing 
body elected in 1977 has admi‘tedly ex- ` 
pired on 30-71980. There is no provi- 
sion in the Constitution of the Society or 
in the Karnataka Societies Registration 
Act or in the Wakf Act for continuance 
of the term of the governing body after 
its term has expired till a new governing 
body is duly elected and takes ove- ‘he 


management of the society. Before 
the expiry of the term of the 
previous governing body or there- 
after elections to the governing 


body have not been legally and properly 
held. In the absence of valid elections, 
anew governing body does not come 
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_ into existence which can take over the 
reins of the institution. The. governing 
body of the society which would be a 
mutavalli within the meaning of that 
term occurring in S. 3 (f) of ‘he Act, 
cannot be said to have the competence 
to continue till a new governing body is 
elected, From these, it is clear that either 
a vacancy in the office of the mutavalli 
within the meaning of S. 42 of the Act 
or the si'uation contemplated by S. 27A 
(1) (b) of the Karnataka Societies Re- 

` gistration Act of 1960-has arisen. A vac- 
ancy in the office of mu'avalli can be 
filed up by the Board. But if an ad- 
ministrator has to be appointed for the 
society under the Karnataka Societies 
Registration Act, that power has neces- 
Sarily to be exercised by the Govern- 
ment. Unfor' unately, a piquant situation 
has now arisen in the affairs of the insti- 
tution where there is no legally consti- 
tuted governing body or mutavalli to 
administer the affairs of the institution 
and, therefore, that situation has to be 
remedied either by the Board exercising 
the powers under Section 42 of the Act 
or by the State Government exercising 
the powers conferred by S. 27A (1) (b) 
of the Karnataka Societies Registration 
Act and immediate necessary measures 
taken for the appointment of a mutavalli 
or an administrator to look after the af- 
fairs of the institution till elections are 
held and a new governing body takes the 

‘reins of the institution, 


27, On the conclusions reached by me 
in Writ Peti ion No. 6888 of 1980 the 
other writ petitions viz., Wri: Petitions 
Nos. 17235 and 19808 of 1980 seeking for 
various reliefs cannot really survive and 
they are, therefore, liable to be rejected. 


- 28. On 9-10-1980, Venkatesh, J. has 
made an interim order in Writ Petition 
No. 6888 of 1980 directing the petitioner 
- to stop further construction tha‘ is be- 

ing carried on in the premises. Wi'h the 

disposal of this writ petition the said 
interim order would also stand terminat- 
ed. Unfortunately, there are serious dis- 
putes between the parties on the con- 
structions to be undertaken on ‘he pre- 
mises. Sri- Albal submitted tha* con- 
siderable cement secured by the peti- 
tioner will have - to-be -thrown to the 
drains if the-same is not utilised in the 
immediate future. ‘What steps - should 
be taken by -the - mutavalli or.the ad- 
ministrator to be appointed for the pre- 
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servation or use of the cement that is 
available is a mat'er for that authority 
to decide and no direction can be given 
by me in that behalf. 


. 29. In the light of my above discus- 
sion, I make and issue ‘he following 
orders and directions: Í 


(a) I quash the order No. KTW 61 
MSC-BNU 80 dated 14-3-1980 of the 
Karnataka Board of Wakfs (Annexure-D) 
and the let er No. KTW 61 MSC-BNU 10 
dated 1-4-1980 (Annexure-F), 

(b) I declare that the term of the gov- 
erning body of Masjid-E-Islamabad 
elected in 1977 has expired on 30th July, 
1980 and thereaf er the said governing] ` 
body cannot legally act as a governing 
body under the Karnataka Societies Re- 
gistration Act of 1960 or as a ‘Mutavalli’ 
under the Wakf Act of 1954 In this 
view, it is open to the Karnataka Board 
of Wakfs to appoin‘ a ‘Mutavalli’ for the 
wakf under S. 42 of the Wakf Act or to 
the Government of Karnataka to appoint 
an ‘Administrator’ under S. 27A (1) (b) 
of the Karnataka Societies Registration 
Act of 1960 with . necessary powers to 
administer the institution and hold elec- 
tions and make over the management of 
the insti ution to the new governing 
body to ‘be elected in accordance with 
law. 


30. Rule issued in Writ Petition 
No, 6888 of 198? is made absolute. Writ 
Petition Nos. 17235 and 19808 of 1980 
are rejected as having become infruc- 
tuous, => > 
- 31. In the circumstances of the cases, 
I direct the parties to bear their own. 
costs. . ` 


- 32. . Let copies of this order be com- 
munica‘ed to respondent No. 1 and the 
State Government for their information 
and necessary action, within three days 
from this day. 


Order accordingly. 
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Syed Patel etc., Appellants v. N. H. 
Doddabasappa and others etc., Respondents. 


` Misc. First Appeals Nos. 194 and 399 of 
1979, Dj- 13-4-1981.* 


Motor Vehicles Act (4 of 1939), S. 110-B 
— Liability for compensation — Vehicle 
purchased under hire-purchase agreement — 
Driver employed by hirer — Accident oc- 
curring in course of employment — Held 
not only driyer but hirer and insurance com- 
pany were also liable. f 


In the case of a vehicle, which is the sub- 
ject-matter of hire-purchase agreement, the 
person, who is actually in possession of the 
vehicle, is responsible and liable for any 
damages arising out of the accident in the 
use of the vehicle. In the instant case, the 
hirer was rightly styled as the owner, as 
contemplated under the Act. The driver 
was employed by the said owner and the 
accident occurred in the course of the em- 
ployment of the driver under the said owner. 
It was, therefore, obvious that the owner 
and driver were both liable. The driver was 
liable because of primary liability 


in com-. 
mitting the accident. The owner, namely, 
the ‘hirer, was liable vicariously. Since the 


owner was liable, the Insurance Company 


was bound to make good or indemnify the 
liability that was saddled on the owner. 

. (Para 3) 

B, S. Raikote, (in M. F. A. No. 194 of 


1979) and C. S. Shantamallappa (in M.F. A. 
No. 399 of 1979), for Appellants; C. -S 
Shantamallappa, (for Nos. 1 and 2) in 
M. F. A. No. 194 of 1979, Chinnappa K. 
Kambeyanda, (for No. 4) in M. F. A. 
No. 194 of 1979 and (for No, 3) in M.F.A 
No. 399 of 1979 and M. M. Jagirdar (for 
No. 1) in M, F. A. No. 399 of. 1979, for 
Respondents, 


SABBAHIT, J.:— M. F. A. No. 194 of 
1979 is by the driver of the vehicle and is 
directed against the judgment .and award 
dated 23-10-1978 passed by the District 
Judge and Member, Motor Accidents Claims 
Tribunal, Raichur, in Miscellaneous (MVC) 
Case No. 4 of 1977, on his file, awarding a 
sum of Rs. 6,000/- as compensation for the 
driver. 


* Against ‘dened! and award of Motor 
Accidents Claims Tribunal and Dist. Judge, 
Raichur, D/- 23-10-1978, 
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- 2. A girl-of 6 years died-as the result of 
the accident that happenéd on 1-12-1976 at 
4-30 P. M. on Raichur-Sindhnoor Main 
Road. The Tribunal has held that the acci- 
dent was the result of rash and negligent 
driving of the lorry bearing No, MYR 5059 
by its driver. Having held so, the Tribunal 
fixed the compensation at Rs. 6,000/- for 
the death of a girl aged six years. But, 
while giving the award, the Tribunal fixed 
the liability only against the driver of the 
vehicle and the same is challenged in this 
appeal before .us. 


3. It is no doubt true that in the case of 
a vehicle, which is the subject-matter of 
hire-purchase agreement, the person, who is 
actually in possession of the vehicle, is re- 
sponsible and liable for any damages arising 
out of the accident in the use of the vehicle. 
In the instant case, the hirer is rightly styled, 
as the owner, as contemplated under the 
Motor Vehicles Act. He is made respon-! 
dent-1 in the original petition. The driver 
was employed by the said owner and the 
accident occurred in the course of the em- 
ployment of the driver under the said owner. 
It is, therefore, obvious that the owner and 
driver are both liable. The driver is liable 
because of primary liability in committing 
the accident. The owner, namely, the hirer, 
is liable vicariously. Since the owner is} 
liable, the Insurance Company is bound toj 
make good or indemnify the liability that is 


saddled on the owner. Hence, the owner, 
driver and the Insurance Company are al) 
liable to pay the compensation. The Tribu- 


nal is, therefore, in error in fixing the liabi- 
lity only against the driver. 


4, In the result, the appeal, viz., Miscel- 
laneous First Appeal No. 194 of 1979, is 
allowed. The award made by the Tribunal 
is modified. We award Rs. 6,000/- as com- 
pensation alone with interest and costs in 
favour of the claimants from respondents 1 
to 3.. Under Sec. 110-B of the Motor Vehi- 
cles Act, we direct that the entire compensa- 
tion shall be paid over by the Insurance 
Company who is arrayed as respondent-3 in 
the original petition, along with costs and 
interest awarded by the Tribunal. 


5. In the view that we have taken in the 
above appeal, we partly allow Miscellaneous 
First Appeal No. 399 of 1979. The Insur- 
ance Company is already made liable in the 
above appeal. The claim of the appellants, 
however, for enhancement of datnages award- 
ed is liable to be dismissed. 
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"6° The girl was aged-about 6: -years .tat 
the time of fhe:accident.: -The :compensation 
thathas- to be awarded ‘in the instant: case 
is. for -loss :of “expectation: of! her future 
happy. ‘life: . It is fixedvat!-the ‘conventional 
figure ‘at "Rs. 5,000/-....'In-: addition to: . it; 
Rs. :1,000/--is given taking into consideration 
the potential of.. the gitl-.in helping . the 
family. Hence, the award made ‘by:. the 
Tribunal ‘is: quite.:just and reasonable. -We 
haveno reason to interfere. with -the' award 
made ‘by'the ‘Tribunal..::Hence, the . claim 
made for enhancement of compensation : is 
hereby dismissed. . 
, Nó; “costa, | 
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D a @ NUSABHAHTIT, J. 
.. Smt. Rukmani. „Ammal, V. M.. . Petitioner 
V. The, House: Rent : and, Accommodation 
Controller, aan and: : others, aah 
dents. : 

Writ:Petn, No. 15201 ot 1980, D: 16-4« 
1981.* Tape oH a a * 
Karnataka Rent Control Act 22 of 1961), 
S. 8 o — Allotment of portion ofa build- 
ing — “Lawfal objections of the other occu 
pants, to be considered. ` E 
'. Under sub-section: (3) of S. 8 of- the Rent 
Control Act the. Accommodation ‘Controller 
was bound to.consider:the objecttonsiof the 
Other -occupants of the building . while allot- 
ting-a portion of the building provided the 
‘objections weré not opposed to law,;: publis 
‘order, morality or:.health. > The; allotment 
made without considering the objection that 
the allotment may. be made, to a. vegetarian 
was held to have "violated ` “the.” “mandatory 

provision under, 5. 8 Q), and was „quashed. . 
cat wa? 3, $ 

(KS p. Rao, for “ Petitioners. Smt., : 
` for, Respondent ‘No. 3. fy 
ORDER’ = The grievance’. of. the wait 
petitioner. is that the Rent. Controller. in ak 
lotting ‘the premisés in, favour of. respondent 
No.. 3 has not, taken, ‘into consideration the 
request made. by the tenant, , occupying the 
adjacent ` premises, that the premises should 
be allotted only to a “vegetarian as heisa 
strict vegetarian’ ‘and ‘that! it’-'would “'offénd 
his’ feelings’ ‘if the’ same ‘is allotted tê a -noie 
vegetirian, | Vi ae 5 


Fy 


marr 


*To. quash rder; of “House Rent. and. “Ace 


commodation:, Conteolles, ., Bangalore, - DF 
24-9-1979. 
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2. Ongoing ‘through’ the t'arder’: ‘of thg 
Rent -Controller, 5 find:-that: there is absolute- 
ly no reference made to the, objections . rais- 
ed by.. the tenant and’ the -Deputy Commis- 
sioner in, the course of his order has observ- 
ed thus: ees 


‘That her client is a pon-vegstarian, it is 
trie, ‘pit asked the’ ledried Advocate” why 
was’ this not Taised when ‘the allotinent ` pro 
ceedings Were held ‘inthe’ HRC ’ Court.’ In 

iew, ‘of ‘these the order of the Hotise Rent 
troller should ‘be ‘npheld’ and’ Appeal dis: 
missed." “- ci at, 


SO, the Deputy Commissioner simply says 
troller at all’ is not.trie.' A’ copy” of thig 
application sent, to the Reñt “Controller id 
produced in this writ petition at “Annex.-C 
and the writ petition has sworn ‘to it. The 
Government has not filed a counter which 
clearly” ‘shows that such an application, wag 
received ‘and the” fact’remains that it is not 
considered by ‘the’ Rent’ Controller ' ‘It is 
also not considered, by the Deputy’ Comamis- 
sioner for, ‘he’ has ‘not advanced any’ ‘reasons 
why, in ‘the circumstances, the” ‘allotment 
should’ ‘be upheld, - 

a Section.. 8. @). of the Rent Control Act 
stated £, S! 

. “In. considering: ‘the causes, - af any; ‘phon 
by. the :landlord .or other. person in possess 
sion, the -Controller shall, - in.. case : the . pre- 
mises to be leased is a part of the building, 
give due regard. to; the . customs, ; manners 
and social , conventions, of the persons occupy- 
ing the remaining, portions , of the building, 
in so far as such customs, „manners and 
social , conventions. ‘are not, opposed , to Jaw, 
public: order, morality or. health.” . . ; 
Thus, it is: mandatory, on , the, part ; of the 
Rent Controller to consider : the „objections 
of a tenant, ‘occupying, a. part of. the , same 
building, that only a vegetarian |. should. be 
allotted to the premises. The " objections 
raised "cannét be said to be ‘opposed: to” law 
or morality.” “The'fact that’ it is not consid- 
ered = all’: by the’ authorities ° iuala 
orders. | aes 


iy Henc, both. ‘the ‘orders of; the. Rent 
Controller as, “well . as the-. Deputy. Commis: 
sioner produced . at Annexures ‘A’, and ‘B’ 
are hereby quashed. ` The Rent Controller 
is directed to take fresh steps in the matter 
and dispose of: the same in: accordance’. 
law. keeping in: ‘mind: the observations made 

above. Cay fet iti 
TA Petition, allowed. 
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K. S. PUTTASWAMY, J. r 
Eta : 


` Peersippa, ` Appellant” Fy ‘Basama, and 


others, Respondents. 
Second ‘Appeal. No. 4057, of “4974, “Dj 
8-1- 1981., TERT ! ste at, 
< (A) Limitation. he. G6: of: 1963), Art. 116 
= Appeal -~ Period to ho. commnted! from 
dato of. certified: copy: of decree: and. not :of 
judgment. Para 19) 
(B) Civil-P.°C, (6 -0f 1908), S. 107; O. 41, 
R. 23 — Power of: appellate Court’ —` Déal. 
ing with appeal as ‘trial -Cosrt “knd: Hot 
deciding point by point — ‘Effect, - oe 
When’ the, first appellate ‘Judge ‘has “dealt 
with the case like’ a trial Judge’and ‘has not 
dealt with point by ’ ‘point " ‘but “mixed” up 
several ‘points resulting in ` difficulty ` in“ deck 
phering his conclusions, such infirmities ‘do 
not justify reversal‘ of the judgméat and 
remanding the case. (1980) 2° Kant LJ 347, 
AIR“ 1951 SC 120 and AR 1960 “SC 115, 


Fol 0: 1 (Para | 20) 
(©) Limitation ' Act (36° ¢ of '1963)," S. 14 — 
Suit filed in ‘wrong "Court Exclusion ' of 


period — Requisites — Due diligence ` ang 
good faith in ‘such flig not proved — 
Effect, (Civil PC (1908), Ss." 165). f ï 

The benefit of Section 14 ‘will, ‘be available 
only if ‘certain factors are , established’ ‘viz. 
prosecution of previous suit with ‘due dili- 
gence and .in good. faith; same matter , in 
issue in previous and present | ‘suits and jn. 


ability of Court ` to „entertain earlier _ suit 
owing to defect. in jurisdiction. AIR’ 1958 
SC 767, Foll. tie (Para 30) 


. When the orde ‘of the | Court - returning 
the plaint ‘in, the earlier suit,. though. appeal- 
able has not been appealed against and, thus 
has become final, Section 105,. Civil, P C. 
cannot be resorted. to in-, determining. ,the 
correctness of that, order.: But that.. does 
not mean the plaintiff, cannot get -the -bene 
fit under S..14 if he establishes the, factors 
required to attract S. 14. (Para: 31) 


When the sole testimony of: the plaintiff 
on the: question. of due diligence and-good 
faith in prosecuting the earlier suit is- un- 
trustworthy and-.even if. taken in: full -is-in- 
sufficient, it is. unquestionable that the :period 
spent in prosecuting the earlier suit cannot 
be excluded ’ in “caleulating ‘the’ _ period: “for 
the subsequent, ' suit,” ATR * 1973” SC’ 313, 
Approving AIR 1929" ‘PC. 103” and” AIR 
1935 PC 85, Fol: |)” "| ‘(Para 34) 
Cases Referred : "Chronological Paras 
(1980) " 2 Kant Ly, 347 = 
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- AIR. 1973--SC ‘313 - at, + 28, 31: 
AIR: 1960 SCHIS «5... con ot. bw © 20 
ATIR -1958: SC 767. . JF ye tt 30,533! 
~ AIR™-1951--SC 1207311951 ‘All LIU 1--) +. 5 20, 


ATR: 1935. PC +85 :1935 All LJ 578..-.- 28; 29 
AIR 1929: PG -103 +1929: ALULY 254 1» 2% 
- Ji & Gunjal, for -Appellant;: M. M: Jagir: 
dar, : för /Respondeat:No. '1. 6 30 7. a 


“JUDGMENT :— This ‘appeal | is ‘by ` the 
defendant and is’ ditected “against the judg: 
ment and decree’ dated 25-7-1974' of “the 
Principal ‘Civil Judge, Gulbarga in ‘R: A 
No. 21 of :1974. reversing ,the, judgment and 
decree dated.21-4-1973 of the eae Chitia- 
ara ve S. No. 25 of 1969... 

-~ 2. ‘As, early ag on: "30-8-1966, the. respon- 
aa. instituted :O. S.. No.;, 96/1 of 
1966 inthe Court:.of , the Civil. Judge, „Gul- 
barga for recovery of.’ possession of. , two 
agricultural lands -detailed in. the: plaint, past 
and future mesne profits - oat hee . defen: 
dants. |. ews.» 

3. The plaintiffs alleged: ‘that the lands 
were ' originally owned: by one Baswantappa 
alias Basappa and ‘that.on his death in about 
1957 :they" had succeeded: to his . estate im 
cluding the lands: in ‘dispute. as“. his . heirs. 
But, while “so -alleging,. the ‘plaintiffs did:not 
seek for declaration: of ‘their title to- the 
lands. '"On.the other hand, they: expressly 
confined their relief for recovery of posses: 
sion only on the plea that the defendant had 
illegally and wrongfully“ taken. their. posses 
sion in 1955 and”has ‘continued. to be in 
wrongful possession’ ever’ sinice then without 
délivering. their possession; when. demanded 
by ‘them. ‘The plaintiffs asserted that. their: 
suit: filed ‘within 12 years from the. date of 
illegal- possession of the deféndant .was in 
time (vide para-10 of the: plaint). . With a 
view to’ claim that- that Court had pecuniary 
jurisdiction, the: Tonen valued. -the lands 
tit Rs.:-10,000/-. ee 

4. In me ‘the plaintiff's: aut the 
defendant, an illiterate harijan, did not dis- 
pute..the plea of the plaintiffs that the lands 
were originally owned by ‘Baswantappa. 
The defendant alleged that Baswantappa 
initially’: ‘inducted himi“ to the ` lands; as a 
tendat, 3°or'4 years ‘prior to 1954 and there- 
after sold the said lands to him fora sum 
of Rs;' 1,500/-! Proceéding ‘further’ the “de- 
feridant stated: that on 44-1954 -Baswantappa 
executed ‘aii agreement‘ to sell, » received a 
sum of Rs. 900/- on that day .and the 
balance of Rs. 600/-: thereafter. As regards 
the manner. of completion. of, sale, , the de- . 
fendant pleaded. that the same was complet- 
ed by- mutating the entriesin the record of 
rights to his- name. -fromn:the . name,,,of 
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Gangawwa,. a: close relation -of Baswantappa. 
Alternatively, the defendant pleaded that he 


had perfected his title by adverse possession. 


He also pleaded that he had effected various 
improvements to the lands. On the valua- 
tion of the lands and the jurisdiction of the 
Court to entertain the suit, he pleaded thai 
the lands had been deliberately overvalued 
to confer jurisdiction on that Court and the 
valuation being less than Rs. 10,000/- that 
Court had no jurisdiction to entertain and 
proceed with that suit. 


5. On tbe above pleadings, the learned 
Civil Judge framed several issues, one of 
which was issue No. 1 relating to the juris- 
diction of the Court which was treated as a 
preliminary issue. On the evidence placed 
by the parties, the learned Civil Judge, by 
his order dated 28-2-1969 (Ext.-D19) found 
that the plaintiffs had deliberately overvalued 
the lands and their value was very much 
less than Rs. 10,000/- and, therefore, order- 
ed the return of the plaint to the plaintiffs 
for presentation to: proper Court. Without 
challenging the aforesaid order of the learn- 
ed Civil Judge in any legal proceeding, the 
plaintiffs, obtained the return of the plaint 
from the Court of the Civil Judge, Gulbarga 
on. 28-2-1969 and presented the same on 
15-4-1969 in the Court of the Munsiff, 
Chittapur, valuing the suit for purpose of 
jurisdiction at Rs. 6,000/- where it was 
numbered as O. S. No. 25 of 1969. In that 
suit, the defendant again filed his written 
statement on 5-7-1969. While reiterating his 
earlier pleas, in his defence filed before the 
Civil Judge and alluding to the previous 
proceedings as also to O. S. No. 102 of 1968 
filed by the plaintiffs for a permanent in- 
junction, the defendant pleaded that the 
plaintiffs or their predecessors-in-title were 
not in possession of the lands within 12 
years next prior to their suit and, therefore, 
the suit was clearly barred by time. 


6. On the above pleadings, the learned 
Munsiff, on 17-7-1969, framed the following 
five issues : 

(1) Whether the plaintiffs prove their pos- 
session of the suit lands. within 12 years 
next before the suit? 

(2) Whether the defendant proves that he 
has purchased the property on 4-4-1954 and 
has become the owner as contended in 
para 5 of the written statement? 

(3) If not, whether the defendant has be- 
come the owner by adverse possession as al- 
feged in the written statement ? 

(4) Whether the plaintiff is. entitled to 
mesne profits and if yes, at what rate?.. 
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(5) To what, relief the pinnu is entitled 
if any? 

7. Before the trial codineticed: the plain- 
tiffs filed I. A. No. 4 on 13-11-1972 under 
Order 6, Rule 17 of the Code seeking the 
leave of the Court to, amend their plaint in 
conformity with their earlier application 
stated to have been made on 15-4-1969. On 
22-11-1972, the plaintiffs also filed a memo 
setting out the proposed amendment which 
reads thus: 

Memo of Proposed Amendment 

Para 10-A. “The plaintiffs had filed ori- 
ginally the suit in the Court of the Civil 
Judge at Gulbarga in O. S. No. 96/1 of 1966 
on: 30-8-1966. The ‘plaint was returned by 
the Civil Judg’s Court on 28-2-1969 -for 
presentation to proper Court. Actual mar- 
ket value of the suit land was stated by the 
plaintiffs to be Rs. 10,000/-. After enquiry 
the Civil Judge held that it was less , than 
Rs. 10,000/- and found that the suit was 
cognizable by this Court and returned the 
plaint. The plaintiffs were prosecuting the 
suit in the Civil Judge’s Court at Gulbarga 
with due diligence and good faith and that 
the Court for defect of jurisdiction found 
that this Court has jurisdiction to try it. 
Therefore, the plaintiffs are entitled to ex 
clusion of time from 30-8-1966 to 28-2-1969, 
a period during which they were prosecut- 
ing the suit in the Court of the Civil Judge 
at Gulbarga”. , f E 

In I. A. No. 5 filed under O. 14, R. 5 of 
the Code on 13-11-1972, the plaintiffs sought 
for deletion of Issue No. 1 and for modifi- 
cation of Issue No. 2 as set out in that ap- 
plication. I. A. Nos, 4 and 5 were opposed - 
by the defendant. -By two separate ‘orders 
made on 5-12-1972, the learned Munsiff re- 
jected the said applications. Without chal- 
lenging the said interlocutory orders in re- 
visions, the plaintiffs proceeded with the 
trial of the suit and placed their evidence 
in support of their case. 

8. On a consideration of the voluminous 
evidence placed by the parties, the learned 
Munsiff, by his judgment dated 21-4-1973 


found all the material issues against the 
plaintiffs and dismissed their suit. In con- 
formity with the said judgment, a . decree 


was drawn up by the Court on 29-5-1973. 


9, Aggrieved by the aforesaid judgment 
and decree of the learned Munsiff, the plain- 


tiffs filed an appeal on 31-5-1973 in R. A. 
No. 21 of 1974 in the Court of the Civil 
Judge, Gulbarga annexing a certified copy 


of the judgment and decree they had obtain- 
ed from ihe trial Court. On the ominy 


. .of the appeal papers, . the office pointed out. 
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hat the appeal. filed by the. --plaintifis 
ime-barred from the date of judgment ex- 
luding the time taken for obtaining the 
ertified copy of the judgment. Unfortu- 
ately, the learned Civil Judge without at 
ny time specifically deciding the question 
£ limitation raised by the office, heard 
rguments on 23-7-1974 and by his judg- 
nent dated 25-7-1974 allowed the said ap- 
‘eal and decreed the plaintiffs’ suit as pray- 
d for by them. 


10. On 16-8-1979, Sabhahit, J. before 
vhom the appeal was posted, found that the 
zarned Civil Judge had allowed I. A. No. 4 
Jed by the plaintiffs without giving an op- 
iortunity to the defendant to file his amend- 
d written statement and contesting that 
art of the case. In that view, Sabhahit, J. 
y his order of that date directed the Mun- 
iff to inquire into the application filed 
inder Section 14 of the Limitation Act of 
963 (hereinafter referred to as the Act) to 
xclude the period from 30-8-1966 to 28-2- 
969 and submit his finding on I. A. No. 4. 
n pursuance of the said order, the parties 
ippeared before the learned Munsiff, and 
laced their evidence on that application. 
Jn a consideration of the evidence placed 
yefore him, the learned Munsiff has record- 


„was. 


:d his finding on 30-11-1979 and has sub- 
nitted the same. to this Court. As the find- 
ng of the learned Munsiff is against the 


‘laintiffs, they have filed their objections to 
he same, which will be dealt by me in due 
sourse, 


ML. Sri J. S. Gunjal, learned counsel ap- 
yearing in support of the appeal urged that 
he findings of the learned Civil Judge are 
‘wroneous in law and sought for restoring 
he judgment and decree of the learned 
Munsiff. 


12. Sri Manohar Rao Jagirdar, learned 
‘ounsel appearing for the respondents, sup- 
sorted the judgment of the learned Civil 
udge on the very grounds found by him, as 
Jso on other grounds that will be noticed 
y me in due course. 

13. On an examination of the pleadings 
ind ‘the contentions urged before me, the 
ints that arise for determination in this 
ippeal are these: 

(1) Whether the first appeal filed by the 
jlaintiffs before the Civil Judge, Gulbarga 
vas in time or not? 

(2) Whether the plaintiffs’ suit 1 is based on 
itle ? 


(3) Whether the plaintiffs: are entitled to- 


xchude the time occupied from prosecuting 
heìr earlier suit in the Court of Civil Judge, 
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Gulbarga: that. is from 30-8-1966 to 28-2-1969, 


under Section 14 of the Act? - 
(4) Whether the plaintiffs’ suit is 
by time? . 
(5) Whether the defendant has perfected 
his tile by adverse possession ? 
Re: Point No. 1 
Whether the first appeal filed by the plain- 
tiffs before the Civil Judge, Gulbarga was 
in time or not? 


14. Sri Gunjal urged that the ` appeal 
filed by the plaintiffs before the Court of 
the Civil Judge, Gulbarga, as pointed, out 
by the office in ‘the order sheet itself, was_ 
barred by time and in the absence of an ap- 
plication for condonation of delay, the 
learned Civil Judge accepting the . same, 
should have dismissed the appeal in limine. 

15. ‘Sri Jagirdar urged that the 
was prepared and signed by the learned 
Munsiff on 29-5-1973 and a certified copy 
of the same was issued thereafter and. the 
appeal filed on the basis of the certified 
copy of the decree furnished by the Court 
of the Munsiff was well in time. 

16. As noticed earlier, though the learn- 
ed Munsiff delivered his judgment on 21-4- 
1973, a decree in conformity with that judg- 
ment was actually drawn up by the office and -| 
was signed by him only on 29-5-1973. 

17. On 23-4-1973 an application - for a 
certified copy of the judgment and decree 
was made by the plaintiffs.. On that applica- 
tion, the office called for additional folios on 
the same day and supplied a certified copy 
of the judgment'on 14-5-1973. But, a certi- 
fied copy of the decree was prepared and 
supplied to the plaintiffs on 29-5-1973 on the 
very day the decree was drawn up. 


barred 


decree 


18. An appeal has to be filed against the 
decree and not against. the judgment and, 
therefore, the plaintiffs lodged their appeal on 
31-5-1973 before the Civil Judge annexing 
a certified copy of the judgment earlier ob- 
tained by them arid the decree copy obtained 
by them on 29-5-1973. 


19. Unfortunately the office has computed 
the period of limitation for the appeal on the 
basis of the certified copy of the judgment 
and not with reference to the certified copy 
of the decree produced by the plain- 
tiffs. -If the limitation . for the appeal 
is computed with reference to the certi- 
fied copy of the decree produced along 
with the appeal memo, as it should be 
in law, the appeal filed by the plaintiffs on 
31-5-1973 is well in time and the noting 
made by the office to the contrary is clearly 


- wrong. But, that.does not ‘mean the learned] 
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Civil Fudge shold. not have examined this 
aspect and dealt with the same, which would 
have avoided any ‘contention by: the ‘defen- 
dant before this Court. In this view, the ap 
peal filed by the plaintiffs “on 31-5-1973. was 


well in time and there is no merit in the con- _ 


tention of Sri Gunjal and I reject the same. 
- 29, Before examining points Nos.:2:to’6, 
f is necessary -to notice that Section 96. of 
fhe Code under which the first appeal was 
filed does: not place: any restriction. on, -the 
powers. of the first appellate Court and the 
same is, therefore, co-extensive with the 
powers of the trial. Court itself. Section, 107 
of the ‘Code: generally, specified the- powers 
of an appellate. Court.. Even, in the absence 
of restrictions -placed by the statute there. are 


certain limitations. that are inherent in an ap- 


pellate Court exercising its powers. One. of 
them is that the appellate Court cannot ‘de~ 
cide the appeal as if it is. the original. Court 
itself vide M. K Narayanappa y. Geetha 


- Stores, (1980) 2 Kant LJ 347. The second is 


that on question. of fact that largely depend 
on oral ‘testimony, the, conclusions . ‘of the 
trial Judge will not be lightly interfered ‘with 
(vide Sarju Pershan Ramdeo Sahu y. Jwale- 
shwari ‘Pratap Narain Singh, AIR "1951 SC 
120. and Radha Prasad ‘Singh v. Gajadhar 


` Singh, AIR 1960 SC 115.’ A reading of the 


order. of the learned Civil Judge discloses that 
he has not kept before him fhe ‘above princi- 
ples and has dealt with ‘the appëal as if he 
was the trial Judge. Another infirmity is that 
the learned” Civil Judge while formulating 7 
points as’ arising for détermination in the ap- 
peal, does‘ not deal with them ‘point by point 
arid deals at least with-some of them, if not 


\atl, in a rolled up manner in‘ very lengthy 


paragraphs ‘causing considerable. difficulty in 
following his reasoning and conclusions. But, 
these infirmities do not justify a reversal of 
the judgment of the learned Civil Judge ,and 
a remand to him. I, therefore, propose to 
examine the other. points in their order. 
Re: Point No..2.- . _- 

Whether the plaintiffs’ suit is based c on title? 


` 21. Sri.Gunjal urged that the plaintiffs’ 
suit was. a suit for. recovery. of possession 
based.on previous possession and.,disposses; 
sion. or. possessory - title, and was not, a. suit 
based on ‘proprietary title or paramount title 
and: the learned. Civil, Judge in proceeding - to 
examine: the case.as-if it was a suit based on 
title has committed an error of law.. ees 
22. -Sri Jagirdar urged. that the suit was 
based on tile and the approach made by. the 
learned Civil Judge was correct in law. : 
: 23: As noticed earlier, the’ plaintiffs while 
alleging’ ‘that they ‘have’‘derived title to: the 
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lands from thelr. - previous’ ‘owner: Baswant- 
appa have not sought. for their declaration. of 
title. The suit filed by them is a suit for: re- 
covery’ of possession. In‘ para 10 of...:their: 
plaint,. the -plaintiffs have expressly and un-. 
equivocally stated that the ‘suit~ has been 
brought by them. within 12,-years of the date 
of illegal - possession -of' the defendant. By. 
reading of ‘the plaint one cannot say that.the 
conclusion of ‘the :learned' Munsiff that the, 
plaintiffs’ suit was for possession of: im- 
movable property, based, on previous _posses- 
sjon and not on title and the examination of 
the issues on “that basis is perverse “and is 
wholly unwarranted. | 


4408s fpi oy 


- 24. The words “based e on title” occurring’ 
in Article 65 of the Act were introducéd to’ 
óvercomé" the effect of the earlier rulings rén- 
dered’ by the séveral High’ Courts: ‘oni! the 
scope and' ambit of-residuary Article 144 of 
the Limitation Act! of'1908 (vide para’ 134-of 
the third. réport ‘of the Law ‘Conimission of 
India on thé Limitation Act, 1908): ' Whether 
the words “based ‘on title’ cafibe construed 
as comprehending a mere ‘allegation: to title 
in a suit or should be construed and: applied 
only ‘to’ those cases in which: there is a’ plea 
as to title and declaration of title -is‘a moot 
point. ` But, on the facts and’ circumstances 
of ‘this’ case," it appears that it ‘is ‘not neces“ 
sary to examine’ ‘and decide’ the same’ finally. 


25. On the ‘nature’ of the, ‘claim made by 
the plaintiffs, in. their plaint, undoubtedly it 
was open to the learned Civil Judge to take 
a different view than the one expresséd, by 
the learned Munsiff and deal: with the issues 
that arosé for ` determination” on that: basis! 
The defendant doés not also dispute ` ‘that thë 
previous’ owner ~ of the properties ` ‘was 
Baswantappa from whom only, he also’ claims 
title. Apart from this the learned Civil Judge 
has ‘examined the case ‘of the plaintiffs both 
under.-Articles'-64 and 65 of ‘the Act. In this 
view, I propose tò examine the case from ` 
both the points of. view. On this conclusion 
it also follows that:' the. correctness of the 
order made by the learned Munsiff on I. A. 
No.. 5, found: to be. erroneous: > e learned 
Givil Judge,, also, loges much.. of | its: sig- 
nificance. Fire eae E ET <i ephe ma E 
Re: Point No. 3. eati pa Si 
Whether the’ plaintiffs are entifled‘to éxclinde 
the ‘time occupied: from ‘proseciiting their: 
earlier suit in the Court of ‘Civil Judge, Gul- 
barga.-that: is-from 30-8-1965: toa: 28-2-1969 
under Section 14 of the Act? wal 
: 26+: Sri. Gunjal urged . that there::was:. no 
‘due diligence or’ good faith’, in: the : previous, 
suit filed -by ' the: plaintiffs before the Court 


1988.2. 


of the Civil Judge, Gulbarga. and, the; time 
yecupied in. prosecuting that, suit: before that 
Court cannot .be-exctuded ‘in; computing. the 
xriod of limitation either. under Article:64 or 
inder :Article 65:.of:,the, Act., He commend- 
d for! ee en seamed 
PT A T DE yee ui 
Mana Ol eS y ct, 
- 27. Sel Jagirdar ‘Gnade ‘that ‘the. a ap- 
proach made.by the. learned Munsiff in: re- 
cording his finding is-not sound in,law and 
ihe finding recorded by bim, -being viete i is 
iable to be’ rejected. - r, AA A g 


28, In the narration of facts, - i, “have 
noticed the serious error committed ‘by. the 


earned Civil Judge and, the order made, by ` 


Sabhahit, J. to _Tethedy the, same., and the 
inding submitted ‘by the’ learned | _Munsiff. 
From ‘this, it ‘follows, . a detailed ‘reference to 
the reasoning , and. the conclusions ` of. the 
'earnéd Civil Judge. on the’ question is not 
necessary” ‘and the, same requires to be ex 
arhined afresh | „bearing the Jaw. a 
thereto. “But, before | ‘doing so, it ig necessary 
to- notice. that the. learned Civil Judge ‘Tefer- 
ring to a large number of ‘rulings. of various 
High Courts, but without noticing the ques- 
tion concluded’ by the ruling of the Supreme 
Court in Amar Chand v. ‘Unión of‘ India, 
AIR 1973. SC: 313 which. reiterated . the prin- 
ciples enunciated by the Privy Council in 
Ramdutt Ramakrissen Dass y. F. D., Sassoon 
and Čo, AIR” 1929 PC 103 and. 'Magbul 
Ahmad’ y., Onkar, Pratap. Narain ‘Singh, AIR 
1935 PC, 85, has’ taken the view, that the guit 
should be déemed to ‘have been filed oj 30-8- 
1966 and, therefore, the samé is iñ time (vide 
para’ {3 of his judgment). In Amar iChand’s 
case’ the: Supreme Court has ruled that when 
a'plaint ‘is ‘returned by a'Court that had ‘no 
jurisdiction’ and’‘is ‘preserited' beforé the con 
petent Court, the suit will have to: be- treated 
as presented on the day the suit'is Presented 
before the competent' Court only.-” On. the 
znunciation made by- the Supreme - -Court in 
Amar ‘Chànd’s` case, the view expressed © by 
the learned Civil Judge that the suit filed by 
the plaintiffs. before -.the Munsiff’s: Court, 
Chittapur on’ 15-4-1969 has to be treated. „a8 
one filed .on, 50-8- 1966 is clearly erronęous “in 
law, and, the conclusion based. on. that pre- 
mise is equally erroneous in law. Sri Jagir- 
dar, in- my,, ‘opinion, rightly, did. not. _ support 
either the, reasoning or. the conclusion. of the 
learned Civil Judge on this aspect of the 
matter. But, as noticed earlier, he strenuously 
contended. that. ‘the. period, from, "30-8-1966. to 
28-2- 1969 should. ; be. excluded under Sec. iå 
of,. the;;Act and.. ‘on. such. exclusion , the, mit 
filed on-15-4-1969 “will. be, in. time. , 


ymhen ce 
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. 23. Section 14 of .the Aect.corresponds.-, to 
Section 14.0f, the previous Act. in the new 
section certain’ changes. have been made, but 
stilt the substance has continued to be the 
same. In. sub-section AD. of Section, 14 of 
the ‘old ‘Act, ‘the, words ‘ ‘cause of action’ have 
been’ replaced. by. the words ‘matier in issue’, 
In this view, the i etation placed, on Sec- 
tion,.14 of the previous. Act, can and. should 
be applied. _ > 
+1 Be. ‘The manila: fore the ap 
plication of ‘Section. A an thet 
the, party: seeking the benefit ‘of Section 14 
had to affirmatively show . {i} that be.. had 
been prosecuting: the previous suit with due 
diligence; (ii) ' that. the.:matter in issue in the 
previous suit-and the new suit are the same; 
(iii) that the previous suit was prosecuted in 
good faith; and, (iv). that. the Court , was 
unable to entertain that suit on, account. ef 
defect’ of jurisdiction or other cause of a, like 
nature. (ide. Madhayrao “Narayanrao Patwar- 
dhan v. Ram Krishna (Govind Bhanu, AIR 
1958 SC 767). When the party seeking the 
benefit. of Section 14 does not establish his 
case,. the ‘burden is not shifted on the, other 
side.. -If all the. aforesaid four. “elements are 
established, then only the, period occupied in 
prosecuting, ‘the earlier suit, in this case-from 
30-8-1966, to 28-2-1969, will have to be ex- 
cluded or added. to the prescribed period; to 
borrow. the language of the Privy Council in 
Magqbul .Ahmad’s case {AIR 1935.PC 85) in 
computing the period of limitation either 
under Article 64 or amac Article:65:f fhe 
Act. 


3L .order made, by, the bi 
iidge in, 0. S, No, “96/1 of, 1966 was an ap- 
pealable | order, ‘(vide ‘Order’ 43, Rule 1 {a) . 
the coe) ‘Admittedly the said order , 
by the J ed, Civil’ Judge, which was not ap- 
pealed. 1 y the plaintiffs has ‘become. final, 
Section ids sof the. ‘Code that. permits an ap- 
pellate. Court fo examine ithe. correctness of 
interlocutory. , „orders made, in the course of 
the. „trial, cannot "be pressed. into service in 
determining the correctness of the. said order 
made , by the learned . Civil, Judge.. If that 
is |s0, the correctness of this order cannot 
challenged by. the plaintiffs in the present. 
and the same ‘would be hit ‘by: the principles 
of res judicata theugh ‘it iş true the Supreme 
Court in, Amar Chand’s. case (AIR. 1973 SC 
313) left. open a similar . question. But . 
does not mean, the plaintiffs cannot seek to 
exclude. the. period. spent in the previous: suit; 
if they , establish _ all the four „factors. centem-| - 
plated by,.Section 14 „of the Act. . “Whether: f 
the. plaintiffs, have. 30; established. their , case 
is: the, important ;.question, ,,,on the face af 
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‘ amination recorded on 17-2-1971 
The filing of a 


which, the case of the parties ‘really hinges, 
which in the very nature of things has to be 
decided by imne without the benefit of the 
views of the learned Civil Judge. 


32. On consideration of the evidence 
placed before him on the two occasions, the 
learned Munsiff has found that the plaintiffs 
were not prosecuting their previous suit with 
due diligence and good faith and, therefore, 
they are not entitled to the exclusion of the 
period from 30-8-1966 to 28-2-1969. In con- 
formity with the objections filed by the 
plaintiffs, Sri Jagirdar urged that the learned 
Munsiff should not have relied on the find- 
ing recorded by the learned Civil Judge in 
O. S. No. 96/1 of 1966 and the entire ap- 
preciation of evidence based on the same is 
vitiated. 

33. In recording his finding, the learned 
Munsiff has undoubtedly adverted to the 
order made by the learned Civil Judge, which 
he was bound to do. But, by reason of that 
it cannot be said that the learned Munsiff has 
not kept before him the correct legal princi- 
ples and has evaluated the evidence on any 
wrong principle. In recording his finding, 
the learned Munsiff has noticed the ruling of 
the Supreme Court in Madhavrao Narayan- 
rao Patwardhan’s case (AIR 1958 SC 767) 
interpreting the scope and ambit of Sec. 14 
of the old Act, which is still good law, has 
examined the evidence and has recorded his 
finding. In this view, the criticism of ‘Sri 
Jagirdar’ that the approach made by the 
learned Munsiff is vitiated has, therefore, no 
merit. 


34. In his defence filed in ‘the’ previous 
suit, the defendant expressly pleaded that the 
lands had ‘been sold to him for Rs. 1,500/- 
and their value for purpose of jurisdiction 
had been grossly over valued and their value 
was not more than Rs, 5,000/- to Rs. 6,000/-. 
The plaintiffs while persisting in their plea 
that the value of the lands was Rs. 10,000/- 
in O. S. No. 96/1 of 1966 filed O. S. No. 102 
of 1968 in the Court of the Munsiff, Chitta- 
pur, valuing the suit lands for purpose òf 
jurisdiction at Rs. 6,000/-. Plaintiff No. 1 ex- 
amined as P, W. 1 does not give any explana- 
tion for this apparently inconsistent stand 
taken before two Courts in relation to the 
very lands. In her deposition recorded on 
19-11-1979 with reference to the finding call- 
ed for by this Court, P. W. 1 denies the 
filing of any compromise application in O. S. 
No. 96/1 of 1966, though in her previous ex- 
she ex- 
pressly admits the same. 
compromise petition by the plaintiffs in that 
suit, the execution of which was denied by 
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the ‘defendant. and was seriously contested on 
that ground and was later withdrawn by the 
plaintiffs, is a matter of record and is not.in 
dispute. also. From this. it follows,- no re- 
liance can be placed. on the testimony of 
P..W. 1. Except for the testimony of P.W. 1, 
the plaintiffs have not placed any other evi- 
dence. On the inconsistent and untrustworthy 
evidence of P. W. 1, which even if believed 
in its entirety, is also insufficient to hold that 
the plaintiffs were prosecuting their. previous 
suit with due -diligence and good faith, the 
conclusion drawn by the learned Munsiff is 
consistent with the evidence and there. are 
absolutely no grounds for me to’ take a 
different view and reject the finding of the 
learned Munsiff. On ‘the other hand, every 
one of the submissions made by Sri Jagirdar 
to reject that finding of the learned Munsiff 
such as that the valuation in O. S. No. 102 
of 1968 was made when the compromise peti- 
tion in O. S. No. 96/1 of 1966 was pending, 
are far from truth and cannot be accepted. 
For these reasons, I accept the finding of the 
learned Munsiff and hold that the period 
from 30-8-1966 to 28-2-1969 cannot be ex- 
cluded and answer point No. 3 against the 
plaintiffs and in favour of the defendant. 


Re: Point No. 4. 


- Whether the plaintiffs’ suit is barred by 
time ? 
35. Point No. 4 is inextricably mixed up 


with point No. 3 and my answer on that 
should also be the answer on this point. 
Hence, an elaborate discussion on the point 
is, therefore, not necessary, 


36. The plaintiffs after obtaining the- re- 
turn of the plaint on 28-2-1969 presented 
the same in the Court of the Munsiff, Chitta- 
pur, on 15-4-1969. In I. A. No. IV the plain- 
tiffs claimed only for excluding the period 
from 30-8-1966 to 28-2-1969 and not the 
further period from 1-3-1969 to 14-4-1969 
and, therefore, the question of excluding the 
period from 1-3-1969 to 14-4-1969 does not 
arise. 

37. In their plaint, the plaintiffs have 
themselves admitted that the defendant was 
in wrongful possession at least from 1955, if 
not earlier. While specifying the year from 
which the defendant was in wrongful posses- 
sion, the plaintiffs havé not specified the date 
But, assuming that 
the defendant was in wrongful- possession 
from the very -last day: of that year, which- 
ever Article is applied, the plaintiffs’ suit filed 
on 15-4-1969 i.e., beyond 12 years is clearly 


. barred ‘by ‘time and the learned Civil Judge 


in holding to the: contrary has committed -an 
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error of: law.: I, therefore, answer - point 
No. 4 also against the plaintiffs. 
Re: Point. No. 5. 

Whether the Defendant has paui his 

title by adverse possession? - ; 

38. Sri Gunjal urged that the defendant, 
even otherwise, had perfected his title by ad- 
verse possession and the finding of the 
learned Munsiff on that issue was sound in 
law and the reversal of the same by the 
learned Civil Judge is erroneous in law. . 

39. Sri Jagirdar supported the finding of 
the learned Civil Judge. ` 
* 40. On a consideration of the evidence on 
record; applying the correct principles relat- 
ing to adverse possession, the learned Munsiff, 
found that the defendant had perfected his 
title by adverse possession. In their plaint, 
the plaintiffs have admitted that the defendant 
was in wrongful possession from 1955. The 
defendant had alternatively pleaded that he 
had perfected his title by adverse possession, 
even if there was any defect in his title. On 
the very plea of the plaintiffs and the period 
occupied before the filing of the suit, it 
follows, that the plea of the defendant that he 
had perfected his title by adverse possession 
is well founded. While this is the position, 
the conclusion drawn by the learred Civil 
Judge ignoring the aforesaid admitted facts, 
as also various other. documėnts and the con- 
clusions drawn by the learned Munsiff, is 
clearly erroneous: in law. In this view, I 
answer point No. 5 in favour of the defen- 
dant. _ 

41. From the foregoing it follows that the 
plaintiffs’. suit had been rightly dismiss:d by 
the learned Munsiff and the inte ference 


by the learned Civil Judge is erroneous in 


Jaw and the same, therefore, calls for interfer- 
ence of this Court under Section ‘100 of the 
Code. I, therefore, allow this appeal, set 
aside the judgment and decree of the learned 
Civil Judge and restore the judgment and de- 
cree of the learned Munsiff and dismiss the 
plaintiffs’ suit with costs throughout, 
42. Regular second appeal allowed with 
costs in all the Courts. 
Appeal allowed. 
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tathna and others, Respondents. 
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. -Motor Vehicles Act (4 of 1939), S. 96 (2) 
@ — Defences open to insurance company 
— Plea of absence of licence with driver om 
accident day — Onus. 1975 Ace CJ 471 
(Madh Pra), Dissented from. = __ 

. The onus’ of proving any breach of condi- 
tion in the policy prohibiting the driving of 
the vehicle by an unlicensed and unauthorised 
person is on the insurer and not on the 
claimant or owner of the vehicle. 1975 Acc 
CJ 471 (Madh Pra), Dissented from; 1976 
Acc CJ 485 (Madh Pra), AIR 1964 Pat 548, 


-1978 Acc CJ 366 (Andh Pra}, AIR 1976 


Kant. 146, AIR 1979 Kant 114 and AIR 
1979 SC 1862, Foll. . (Para 12) 

When the insurance company,. without ex- 
amining the driver or producing the RTO or 
a certified copy of the licence from the office 
of the RTO or an RTO endorsement for ab- 
sence of licence for the driver, relies on the 
mere statement of the driver before the Cri- 
minal Court but the statement is not at all 
an admission by the driver of his not having 
had a licence, the insurance company fails 
to establish satisfactorily its plea that the 
driver had no licence on the day of the ac- 


cident. (Paras 11 and 12) 
Cases Referred: Chronological Paras 
AIR 1979 SC 1862 : 12 
AIR 1979 Kant 114 12 
` 1978 Acc CJ 366 (Andh Pra) 7 
AIR 1976 Kant 146 : (1976) 1 Kant LJ 430 
12 

1976 Acc CJ 485 (Madh Pra) 12 
1975 Acc CJ 471 (Madh Pra) 12 
AIR 1964 Pat 548 a 7 
. M. Sowri Raju, for Appellant; K. R. 


Keerthi, for Respondent No- 1. 


G. N. SABHAHIT, J.:— This appeal by 
the Insurance Company is directed against 
the judgment and award, D/- 3rd Dec., 1979, 
made by the Motor Accidents Claims Tri- 
bunal, Bangalore City, in M. C., (MVC) No. 
60 of 1979, on its file, awarding compensa- 
tion of Rs. 20,519-05 against the respondents 
and directing the Insurance Company to pay 
the same along with costs and interest. 

2. The learned Advocate appearing for 
the Insurance Company vehemently contend- 
ed that in the instant case the Insurance 
Company took a specific plea that the Com- 
pany, was not liable because the vehicle viz., 
the Scooter in question, was not driven at 
the relevant time by a person holding valid 
driving licence. He further submitted that 
R. W. I Narayan got marked Exts. R-1 to 
R-3 which prima facie establish that the 
driver had no driving licence on the date of 
the accident. Thus according to him,” the 
Insurance Company established prima facie 
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that ‘the’ drivéz had! no’ driving’ ~ ticencd ‘on 
that; day. --Tt was‘ for! the (owner ‘to“'produce 
the ‘driving"'Hicence," if the: driver "had "any 
tither. beforé the! date of ‘accidentor' ‘on ‘the 
date of accident'"'He having inot done’ 80; 
it: was sabmitied, that the Company. was not 
liable. to: indemnify; the. owner. dy -paying the 
` compensation! fen). ey ee 
73. As against that, the learned Advocate 


for our ‘consideration’ in’ this’ appeal is, whe: 
ther’ the Tribunal was justified i ii holding ‘that 
the Thsurance Company was ` liable to it 
äemnify ‘the owner by paying ‘the ‘comnpensa- 
a a o 
and int t T as me . l a Pi EA 
ey ‘Section 96 @ ‘of ‘the’ Motor ‘Vehicles 
Act, 1939, speaks of “defences. , that cari Pe 


the iren penny is ; ‘that’ there . a been, 
breach a special eatin of be pis, 


Erer 


O. fea SHE NS 

- (i) a condition ` diclodiog = wdiiving by & 
dared 
who is not duly licensed, ‘or .by-any' person 
who has been disqualified for |‘ holding’: .or 
obtaining :'a- driving ‘licence: during’ the-‘petiod 
of ae ai 

-Gi ade et ee Fe ani 
6 Thus. ‘the leainéd “Counsel ‘far’ the àp- 
pellant submitted that one of the condition’ 
incorporated:'im:' the “policy. ‘was: that ‘the 
vehicle should be: dfiven: bya‘ person holding 
a valid driving licence. on by zany: person who 
has not been-disqualified..for - holding: or 
obtaining: a. driving | licenge ,he ae held 
the licence, ts) auton L 

TJ. It ‘is uniformly.’ held . sbyudifferent. High 
Courts: in. India including -our own ‘that . the 
burden -‘of: ‘establishing... any “breach - of ‘condi- 
tion in the: ‘policy is on tie: insurance) Con 
pany. cated E T SE 

‘In thé case of Jojihdra Küer' y. “Jagadish 
Singh, (AIR" 1964 -Pat'548) it is: laid ‘down 
bya Division Bench of the’ 'Patha High Court 
that where the. Tnsuraiice ‘Company takes -the 
plea - With regatd-to’ ‘breach of ‘the ‘terms of 
the policy, contending“ that the ‘driver’ of ba 
insured vehicle’ wag not duly licenged’ ot 
disqualified for hotditg' or ‘ obtaining: À. tience, 
the omus “fies, pen” the’ Company to establish 
its allegations: Tt waa! held ‘ia’ that case that 
the ‘Company “did ‘ot’ satisfactorily piöve- that 
the driver’ had ind‘ driving’lieeoce'or'was dis- 
qualified’ On ` the“ date of accident: òr * that 


suena sepa}. senseees . 


Ser get oes ieee LER 
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or persons -or 'by ‘any’ person — 


A ER: 
Toere aa” any breaol_ot condilion “othe 
policy in this respect: ~ bh Poet 


Ti a ceceni decision In. the cass ot indian 
Motual : Insurance Co. 'y.. United India -Fire 
General Insurance: Co.: Ltd., (1978- Acc CJ 
366): it is. laid' down by the Andhra. Pradesh 
High Court that the burden. of. proving. satis- 
factorily that. the driver: had-.no.. licence to 
drive on the date of-.the accident{is on- the 
insurance : Company, (Mi eoa “has 
observed: -v l 

“The Thswtance’ Company; EN ‘did 
not choose to examine anyone from the Re- 
gional Transport’ Officér’s - Office, nor did- it 
choose to’call'’ fór -the production. of the 
licence“ issted-' to. the 3rd. respondent. It 
merély -got ‘a ‘notice; Ex. -B-2 ‘issued. to the 
2nd respondent: to produce the driver in Court 
to give evidence: This step taken: by the 4th 
respondent is' of no avail; for the 2nd res- 
pondent himself denies: that he was the owner 
of the: vehicle ‘and that he had authorised the 
3rd respondent. to- drive the vehicle. In res- 
ponse: to:‘the 4th respondent’s: notice, the 2nd 
respondent,’ therefore, could not be expected 
to produce '.the 3rd: ‘respondent ‘for being ex- 
amined’.as a- witness.) It -was ‘not. within ‘the 
power: of the 2nd respondent to produce. the 
3rd respondent as:a witness in. the.case. In any 
event, on this. account; no interference adversé 
to: the petitioner’s: interest: could be drawn. 
The 4th ‘respondent: ought ° -to SM taken 
effective steps to examine ‘the driver.” - «.. 

This ‘can Be safely laid “down that it i 
for the Insurance Company to plead and 
prove" ach “of ‘arly’ condition''in the policy 
which ‘exempts “it “fron indemiifyinig!': ‘the 


Tn the instant’ dike, it Ys ‘no “doubt tie 
ite ihe learned rar appearing for” ‘the, 


got ‘inarked’ nate Ri 
to R-3.” ‘Ext R-i, ‘is. a copy ‘of the ‘policy 
which | contains ‘the “condition. Ext... “R-2; is 
the Certified copy of the Order Sheet in "ri 
minal Case, 2471/1978 ‘lodged against ` the 
driver of the scooter in question. Ext. R-3 
is the plea recorded of the driver. It is 
mainly orn Exts./R-2 ahd R-3' that the’ learned 
Advocate relied to!show' that the driver ad=- 
mitted before the iini Gourt tni he bad 
cident. oA o cag ais Da a 

9. The learned Ae appearing. for AE 
respondent-claimant, ,however,, submitted . that 
Ext. R-3 the plea of the accused, would not 
amount -to -an admission that he had no 
driving licence on the: ‘date of the’ accident,’ .' 








1981 ~ 


- 10. Im order to’appréciate:.the: rival . con- 
fentions, it is necessary. to-read Ext. R-3, the 
plea -recorded ‘by the Criminal Court: oe 

“The allegations “against ‘you ‘is’ that’ on 
21-8-1978 at’ about -17-20 Hours yow- being 
the rider of scooter No. MYL. 9356 rode the 
same along S, C: Road. near: Kino: Talkies, 
from South’to North in a:manmter'so’rash or 
negligent: as to endanger. human life or«per- 
sonal ' safety: of others, ‘dashed . the same 
against a pedestrian C. W..3 Kumari Naga- 
rathna, as a result of- which the said girl fell 
down and sustained griévous’injuries‘on her 
person, which is ‘an ` offence: under. Sec- 
tions 279 and 338 of the I. P. E osa J 


Further, you rode, the said vehicle. without 
having a, valid driving.. licence which is also 
an. offence under, Section | 3 (1). read with Sec, 
tion 112, of the. Indian Motor Vehicles Act... 

Do you plead guilty or/ have, you. any de: 
EPOCE O DRT ae ' ty lad? 2 

--[ Matter in Kannada, omitted. Ed] 


11. It may at once be’ noted that ‘the 
manner of recording the plea by the learned 
Magistrate is not in accordance’ with the‘ law 
and the rulings ‘laid down in‘ that behalf by 
this Court. He ‘must put one allegation and 
elicit : the “answer thereon.’ If' he goes on 
putting several allegations and ‘asks one ques- 
tion, it may not-amownt to recording ‘a ‘plea 
legally at all. 
ing andthe one sentence [ Matter i in Kannada 
omitted—Ed.] would be vague atid nebulous: 
It is not understood whether. that ‘admission 
refers to first plea;.or' sécond: plea or 3rd 
plea. .-This Court: has. deprecated recording 
‘of plea. in that manner in cases more than 


once.’ . Besides; when ..we. read. the plea. 


it is’ not known .whether the plea was ex- 
plained to the accused in Kannada as the 
answer..is taken down in Kannada the langu- 
age of ithe accused; there is. no endorsement 
to that effect.: Therefore, we. are constrained 
to observe that ‘we are unable to bring our- 
selves to agree withthe submission’ made: by 
learned: :Counsel. that. the plea is a complete 
admission of the driver that họ ‘had. no driv- 
ing licence. 4s... 2, ae api tee 


On the ities find, as- explained above, it 
is no admission at all.of the, driver that -he 
had no driving ‘licence. Apart. ‘From’ this, ‘the 
certified copy of the plea. in , the Criminal 
Court proceed at Ext, R-3, there is nothing 
also produced .by the ‘insurance Company to 
show that the driver on that day had no 
driving licence. As pointed out in the afore- 
said cited Andhra Pradesh decision, it was for 
the Insurance’! Comipany -‘to: summon: the 
driver, That the driver had not stepped into 


United India F. & G. Ina, 


‘It is confusing and confound- , 
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the box. cannot-in: any ‘way prejudice the 
injuries. The Company. has not taken ' any 
steps to summon the driver to, come. with: the 
licenge, The’ Insurance. ‘Company could have 
again summoned. the, R. T:..0. to produce the 
relevant licence if any, or at any rate, pro- 
duce , the ‘certified copy of the licence from 
the R. T. O? s Office, or an endorsement from 
the R. T. O. that the. driver. had no. licence. 
This, we observe, because the learned coun- 
sel „for the. appellant , -submitted that ‘the 
burden is of a negative nature. We are only 
pointing out the various ways by which. the 
Insurance | ‘Company could have proved that 
the. driver “had no licence on the date of the 
accident.’ reas 


~ 12 „The ‘leaned: Advocate appearing for 
the appellant however invited our attention 
to a decision of Madhya Pradesh High Court 
in the case of Anand Insurance Co, „Ltd. v. 
Hasanali, (1975 Acc CJ 471) wherein it. is 
laid down. that the’ burden of proof is on “the 
driver to produce the licence before the Court 
and not on the’ Insurance Company and as 
such no liability can be fastened on the 
Insurance Company. With great respect to 
their Lordships of the- Madhya ‘Pradesh High 
Court, we ‘are unable: to. agrée’ with the view. 
The preponderance of authority of different 
High Courts is in favour of the proposition 
that- the. burden is on -the Insurance Com- 
pany to prove any breach in the policy in 
order A Bet, , an exemption. from liability. . 


«Moreover, the; High Court of Madhya Pra- 
desh in,a. later decision.in the,case of Ruby 
General, , Insurance ,Co.;, Ltd. y. . Kesharbai, 
(1976 Acc CJ 485) has distinguished and 
differed from its earlier ruling rendered in 
the aforesaid case of Ananda’ Insurance Co. 
Ltd., (1975 Ace CY 471) (Midh Pra) and has 
hald that’ the' burden’ to prove any breach of 
condition in the. policy is on the Insurance 
Company. ' This Court has held in ‘the ‘case 
of Sanjiv Shetty v. Anantha, (1976) 1 Kant 
Ty'430 : (AIR''1976 ‘Kant 146) that, the ‘ots 
of establishing that the owner ‘of the’ insured 
vehicle ‘has’ violated the term’ of. the policy 
prohibiting “the: driving of the ‘vehicle by am 
unlicensed or unauthorised person is on the 
insurer- The., proposition is. reiterated; in 
M. Subramanya.. Bhat .v., Govindaraju; (AIR 
1979 Kant’ 114). Hence, we have no hesitation 
to hold that the onus of. proving any breach 
of condition in the policy is on the insurer.and 
not on the claimant or owner of the yehicle. 
We are further Supported in our view by, a 
recent authoritative decision. of the Supreme. 
Court.in the case, Bishan Devi v. Sirbaksh 
Singh, (AIR 1979 SC 1862) whérein his Lord- 
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ship Justice .Kailasam: who spoke - for’ 
Bench has observed (at pp. 1865-1866 of 
AIR): 


“Under Section 96 (2) (b) (ii) the insurer 
can defend a claim for compensation on the 
ground that the vehicle was driven by a per- 
son who was not duly licensed. Apart from 
making the averment in his written statement 
the insurer did not take any steps to estab- 
lish that the vehicle was driven by a person 
who was not properly licensed ` 
It is the duty of the insurer to have sub- 
stantiated the plea... ... .. ” 

On an appreciation of the entire evidence 
placed before the Court, we are satisfied that 
the Insurance Company has ‘failed to estab- 
lish satisfactorily that the driver of the 
scooter had no driving licence on the date 
of the accident. 

13. In the result, 





therefore, the appeal 


fails and is dismissed. 


14. In the peculiar circumstances of the 
case, we make no order as to costs. 
Appeal dismissed. 
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Monappa, Petitioner v. The State of Karna- 
taka and others, Respondents. 


Writ Petn. No. 8729 of 1980, D/- 24-9- 
1980. 
Karnataka Village Offices Abolition Act 


(14 of 1961), S. 5 (3) — Regrantee selling 
land — Alfienee entitled to regularisation 
though sale was without prior permission 
from the State. 


The alienee of the land belonging to a re- 
grantee under the provisions of ihe Act 
would be entitled to regularisation under Sec- 
tion 5 (3) of the Act on paying 15 times its 
assessment within reasonable time. ILR 
(1980) 2 Kant 892, Foll. (Paras 4 and 5) 
Cases Referred : Chronological Paras 
ILR (1980) 2 Kant 892 3 


J. V.-Hutsoor, for Petitioner; S. G. Dod- 
dakalegowda, Govt. Pleader, for Respondents 
Nos. | to E 

ORDE 
the Tahsildar Gulbarga Taluk (respondent 2) 
made on 28-4-1980 in case No. REV. KVOA. 
79-80/123 (copy of which is produced as An- 
nexure A), has been impugned. 

2. By that order, the land measuring 8 
acres 15 guntas in Survey No. 40 of Keri- 
bhosga, Gulbarga Taluk, which was a former 
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service inam land, -has: been forfeited to the 
State and the petitioner, who was in posses- 
sion and enjoyment of the same, is directed 
to be evicted from that land. 

3. Mr. J. V. Hulsoor, learned Counsel for 
the petitioner, contended that from the order 
impugned in the writ petition itself, it is dis- 
closed that the land purchased by the peti- 
tioner from Thippanna (respondent 3) was 
Tegranted to the latter under the provisions 
of the Karnataka Village Offices Abolition 
Act, 1961 (to` be referred to as the Principal 
Act), by an order dated 12-2-1969 of the As- 
sistant Commissioner in Case No. REV. 
KVOA. 249/68, on his file,-and that hence, 
the petitioner was entitled to obtain re- 
gularisation of the sale in his favour on pay- 
ment of I5 times ‘the assessment payable 
under Section 5 (3) of the Principal Act as is 
held by a Division Bench of this Court in 
Laxman Gowda (W. P. No. 2613 of 1979% 
and other connected writ petitions). The con- 
tention of Sri J, V. Hulsoor in my view 
should be upheld. 


4. In view of the aforesaid. Division 
Bench decision of this Court, even if a re. 


‘grantee of a Jand under the Principal Act has 


sold the regranted land without obtaining the 
prior permission from the State as required 
under sub-section (3) of Section 5 of the 
Principal Act, it will be open to the alienee, 
to obtain regularisation of such sale on pay- , 
ment of 15 times the assessment to the State 
payable under that provision. l 


5. In the result, this writ petition is allow- 
ed, the rule issued therein is made absolute 
and the order impugned in the writ petition 
is quashed. However, it is made clear that 
the petitioner is entitled to obtain regularisa- 
tion of the sale of the disputed land sold in 
his favour by Thippanna on payment of 15 
times the assessment to the State and that 
respondent 2 shall be at liberty to direct the 
petitioner to make such payment within a 
reasonable time. If the petitioner: fails to 
make such payment, it shall be open to re- 
spondent 2 to evict the petitioner from the 
land. No costs. 

é Let a copy of this order be sent to 
tespondent 2 forthwith. 


7. The learned Government Advocate is 
permitted to file his memo of appearance on 
behalf of respondents 1 and 2 within a period 
of 6 weeks from this date. 

Petition allowed. 





* Reported in ILR (1980) 2 Kant 892,. 
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“K. A. SWAMI, J. : 
D. T. Lakshminarasimha Iyengar and an- 
other, Petitioners v. The Karnataka State 
Transport Appellate Tribunal, Bangalore and 
Others, Respondents. 
Writ Petns. Nos. 11770 of 1977 and 639 of 
1978, D/- 22-9-1980.* = 
(A) Motor Vehicles Act (4 of 1939), Ss. 57, 
65 — Absence of provision in application for 
an additional driver is not a valid ground for 
refusing the permit. . 
Where the total length of the route for one 
round trip did not exceed 600 Kilometres the 
fact that the applicant in his application for 
permit did not provide for an additional 
driver, would not be a ground for rejecting 
the application. f 


Wherever it is necessary to have an ad- 
ditional driver, it is open for the authority to 
prescribe it as a condition of grant of licence 
so. that the provisions of Section 65 of the 
Act are not disobeyed. (Para 9) 

(B) Motor Vehicles Act (4 of 1939), Sec- 
tion 63 (3-A) (3-B) — Inter-State agreements.: 

Even, though the inter-State agreement be- 
tween two contiguous States may relate to 
the route lying in more than the two States 
it is open to the two States to arrive at an 
agreement in respect of the portions of the 


route lying within their territory after comply- ` 


ing with the requirements of S. 63 (3-A) and 
publishing the same as per S. 63 (3-B). - Such 
agreement is not invalid on the ground that 
the route proceeds into a third State which 
is not a party to the agreement. (Para 11) 

(C) Constitution of India, Arts. 226, 227 — 
Jurisdiction to interfere with question of fact 
decided by lower tribunals. 

Jf a finding of fact is arrived at on wrong 


assumption of facts and on non-consideration 


of certain material on record, such a finding 
will not be a valid finding in law and as 
such it will be liable to be interfered with in 
exercise of the jurisdiction under Art. 226 or 
Article 227. (Para. 14) 

M. Rangaswami, for Petitioners; B. Tilak 
Hegde, Rangaraju, M. C. Ranganna, M.R. V. 
Achar and K. N. S. Shastry, for Respondents. 

ORDER :— The petitioner in Writ Petition 
11770 of 1977 is one Sri D. T. Lakshmi- 
narasimha Iyengar. The petitioner in Writ 
Petition 639 of 1978 originally was one Sri 
D. S. Sundar : who, during the pendency of 





* To quash- order of State Transport Appel- 
late Tribunal, Bangalore, D/- 28-9-1977. _ 
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-= the: writ petition transferred the permit .to 


-one Srii A. M: Ponnuranga Mudaliar. Ac- 
cordingly, Sri. Ponnuranga Mudaliar- has 
come on record in place of the original peti- 
tioner in Writ Petition 639 of 1978. . 

2. In both these petitions, the validity of 
the order dated 28th September, 1977 passed 
by the Karnataka State Transport Appellate 
Tribunal respondent No. 1 (hereinafter re- 
ferred to as ‘the Appellate Tribunal’) in Ap- 
peals Nos. 290/75 and 573/76 and Appeal No. 
275/75 and other connected appeals, is in 

’ question. The Appellate Tribunal, by the 
impugned order, has set aside the grant of 
permit made in favour of the Karnataka 
State Road Transport Corporation (shortly 
‘KSRTC’) for running two trips on the route 
Bangalore to Pondicherry and has remitted 
the application of the KSRTC to the State 
Transport Authority for reconsideration. By 
the very order, the appellate Tribunal has 
affirmed the order of the State Transport 
Authority rejecting the application filed by 
the petitioner in Writ Petition 11770 of 1977 
and the original petitioner in Writ Petition 
639 of 1978, 


3. The brief facts of the case were as 
follows: The petitioner in Writ Petition 
11770 of 1977 was holding a permit on the 
route Bangalore to Pondicherry for one trip 
per day. Similarly, at the relevant point of- 
time, the origina] petitioner D. T. Sundar in 
Writ Petition 639 of 1978 was holding the 
permit on the very same route for one trip 
per day. Each one of them made an applica- 
tion for grant of additional trip so as to 
enable them to have daily one round trip 
each. The KSRTC also made an application 
for grant of permit on the very route for one 
round trip to be performed by two vehicles. 
In this connection, it might also be noticed 
that on 1-5-1973, an inter-State agreement 
arrived at between the State of Karnataka 
and Tamil Nadu was published under the pro- 
visions of Section 63 (3-B) of the Motor 
Vehicles Act, 1939 (hereinafter referred to 
as ‘the Act’) for operating vehicles, with 
two round trips on the route Bangalore to 
Pondicherry. The State Transport Auth- 
ority, after complying with the necessary 
procedural requirements, took up the appli- 
cations filed by D. T. Sundar and that of 
the KSRTC for consideration. The Stale 
Transport Authority, for the reasons stated 
in its order, decided to grant the permit to 
the KSRTC. The application of D. T. 
Sundar was rejected on the ground that 
though he was granted a permit for single 

. trip'on the route in question, as long back 
as on 1-3-1975, and ‘he was able to obtain 
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the connter-signature omy recently and’ was 
able to :comiménce: the. service ` only: about 
two months iprior-to the ` passing of -the 
order... Further; it -was ‘of the view that the 
distance from Bangalore: to- Pondicherry -and 
back being 600 kilo metres, it was not pos- 
sible to ‘operate. the: entire, route with... one 
vehicle and that D, T: Sundar had, :also: not 
made, any provision for keeping reserve vehi- 
cle: Accordingly, it, granted the. application 
of the. KSRTC and rejected: that of.. D. T. 
Sundar. . The application, of the .. petitioner 
in Writ Petition 11770i of 1977. also. came 
to be rejected on 27/28th May, .1976 in sub- 
ject No. 163 of 1976 on the ground that the 
KSREC had .already s been granted a. permit 
on the same route, therefore there: was no 
vacancy. for granting: the application of the 
petitioner. It was.also of the view, that when: 
the trips-were, performed by the private 
-- opérators, there : were no representations 
from: the public regarding: the inadequacy 
of the services;. therefore, it was. not : desir- 
able: to: introduce the remaining two singles 
also. shortly safter . two... additional: vehicles 
were brought on the inter-State ‘agreement 
It therefore came to ‘the conclusion that 
there’ ‘was no need and also that there was 
no provision’ in the’ inter-State agreement. 


4. In the oe the ‘appellate Tribunal 
sét aside the- grant' made in- favour -of the 
KSRTC on ‘the'ground that- irréspective of 
the agreemént, the ‘State’ Transport ` Auth- 
ority ought to have found out whether there 
was need for granting ‘permit ‘on the route 
in question and' without’ recording  sucti a 
finding, the grant made in- favour of ‘the 
KSRTC: was not sustainable: ‘Accordingly, 
the grant made in favour of the KSRTC 
was set aside and the’ application of -the 
KSRTC was remitted by ‘the order dated 
28th September, 1979 ` passed in Appeals 
Nos. 290/75, 573/76 and 275/75. By’ the 
very ‘same order; the appellate’ Tribunal also 
affirmed -the order passed by the State Trans- 
port- Authority rejecting the’ applications of 
the pétitioners. -The “Appellate” Tribunal 
came to. the conclusion that it was ‘not pos- 
sible to perform ‘one rotund tip per day with 
single’ ‘Vehicle; that to allow the journey to 
be performed ` throughout the day and 
night continuously’ would not be in’ the: inter- 
est of the travelling ‘public; ‘that’: engaging 
three’ drivers would be uneconomical ‘to! the 
Operators and that. there’ was' no'- provision 
made for’ spare’ vehiclé. Tt was also’ of the 
view that'it was not ‘certain as to whether 
thé. existing “permits: were included- in the 
, agreement, relied upon by the parties; ` that 
no further grant ‘of permit to private opèrà- 
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order ‘of 
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tors was permissible” in" view ‘of the" agree- 


ment between the!State of- Karnataka and 
Tamil, Nadu ,as, per the Government ; Order 


M. S. No.. 1875, Home, „dated. 26th July, - 


1974. It also; took the, view that there. was ' 


no agreement between Tamil Nadu ..and, 
Pondicherry -to establish the „alleged, need. 
Accordingly, it refused to remit- “the, _appli- 
cations of. the petitioners | ‘and confirmed the 
e en eh oy 

5. St ~M Rangaswamy; ‘the ‘earned cou, 
sel for the petitioners in both’ the. writ peti- 
tions, subinitted ‘that the reasons ‘given by 


the Appellate Tribunal were ‘not sustainable.’ 


He also submitted that the reasoning of the 
Appellate Tribunal that it. was’ not’ ‘possible 
to perform one'round trip a day on ‘the’ 
route in question by one vehicle ‘was ‘not 
correct as. the total length. of-one round trip 
on the route in’ question. woukl come ‘to 600- 
kilo mefres'and the sairie could be. perform- 
ed in one day by a single- vehicle:' without. 
contravening any of the. provisions of the 
Act- and: the ;Rules . framed,.;,thereunder. , It 
was also: submitted, that it: was not: required, 
was not a condition precedent , for” grant, of 
the permit and it was only, a, resiriction re- 
garding the hours. of, working . of. thé. drivers 
as provided .by Section 65 of ` the Act. It, 
was. also submitted „that under. the ‘agreement 
arrived at between the State of -Karnataka 
and Tamil Nadu as per . Exhibit-A, - dated 
1-5-1973, ‘the permit for one additional trip’ 
could ‘have. been granted on the route ` in 
question; to the., , petitioners only. and not, to. 
any. other , persons inasmuch as, the ` agree- 
ment’ “apecif y provided ` ‘for’ ‘four’ ‘trips 
for two ‘bused:!’ It was’ also" ‘submitted ` that 
the appellate authority ‘had ‘not’ “correctly 
read thé agreement and had: committed an 
error in referring to the modification of ‘the 
scheme under Government’: Order M. S. 
No. 1875 Home, dated 26th: July, 1974 pub- 
lished in the Gazette-extraordinary by the 
Tamil- Nadu Government’ on 30-7-1974 as 
agreement. The learned counsel submitted 
that' the appellate authority: also failed to 
see that the. material portion of, the scheme 
specifically é¢xempted the operators to whom 
the permits-had been: given by the ;transport 
authorities of -Karnataka and-.. Pondicherry 
as per the agreement between , Tamil Madi; 
Karnataka and: Pondicherry, - . 4,,-44 


6. On the contrary, it: was ‘gubmitted o 
behalf of the: KSRTC that the, fanaa in 
question could. not .be. relied upon. , because 
the- Government: of Pondicherry was - -not 8 

party to the agreement;: ‘that the: 
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corded by the Appellate - Tribunal- that- it 
Was not possible 'to perform one''round trip 
by ‘a: single ‘bus- was’ a. finding : of "fact and 


| Was not Hable to: be-disturbed by‘ this- Court 
r in'a-petition under Art: 226 of the’ Consti- 





tution.’ It'was also ‘submitted that ‘the find- 
ing régarding the need was also-a-finding of 
fact and- that the KSRTC being‘the State 
Transport Undertaking, was entitled . to be 
preferred: in the matter of granting’ of ` per- 
mit; as such, this was not a mattér-for‘ inter- 
ference under Article 226 of the: Constitu- 
tion. Sos, A ita the 
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respondent-6,, adopted , the contentions pot 
~ forth by Sri Ramesh, the . learned” ' counsel 
appearing for the KSRTC.; 4 

: & “Having regard to the rival eoutbenioas 
of the parties, the questions: that, arise for 
consideration are: . -.. 

(1) Whether the Appia Tribunal ‘was 
justified in ‘law, in not remitting the - appli- 
cations of: the petitioners for consideration 
along with. the. application of the: KSRTC?. 


(2) Whether’ ‘the order’ passed ‘by the Ap- 
pellate Tribunal is lidble to be interfered 
with under Arts. 226 "and 227 of the Con- 
„stitution ?. sis 


9, SE E E aate 
when the KSRTC. filed the application 
i.e, 12-4-1972, for grant of two. trips for 
two vehicles. The petitioner in, Writ Peti- 
tion’ ‘11770 of, 1977 and the original peti 
tioner in Writ Petition 639 ‘of 1978 - D.T. 
Suridar, were ‘each’ granted “the ‘permit 4 for 
performing’. orie tip ‘from Bangalore. “to 
Pondicherry. The ‘Agreement ` between, the 
State of, Karnataka and the Tamil Nada on 


- the route in. question came to be published 


ón 1-5-1973 as per Ext, -A. After the agree- 
ment, the petitioner in Writ Petition 11770 
of 1977 and the, pétitioner in ‘Writ’ Petition 
639 of ‘1978 filed separate ` applications | _ for 
grant of oné additional trip “‘each' on’ the 
route in question. It, was also their case 
that the, agreement also, ‘included the route 
in question and if. was ‘they. who | were en- 
titled to take advantage of the’ agreement. 
As already pointed ‘out, the State ‘Transport 
Authority rejected the applications : of the 
petitioners on the’ ground that ‘it ‘was not 
possible to perform one round trip ‘a. day 


-bya single vehicle and that there ` was no 


provision made. for ‘additional driver. : i In 
the case of petitioner in Writ Petition. 11770 
of 1977; it was held that: in view’ of . the 
grant ‘made''ia favour of. the KSRTC, : there 
wis no vacatcy. ‘ The: State Transport. Auth- 
ority proceeded on a ‘wrong : ‘basis in- coming 
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to- the conclusion that one-round trip a day: 
could- not be performed ‘by a! single vehicle. 
It was not: disputed that -the total Iength of 
the. route. in question-for one round’ ‘trip 
would not exceed ‘600. kilo metres. As pto- 
vided: in Section -71 read i with. VEE Schedule 
of the Act,-a heavy passenger motor vehicle 
could be driven up-to a‘ maximum of 60 kilo 
inetres ‘an hour. Even' after giving alt the 
margin for stops and limiting the ears 
various: stages, it cahnot be. said . the 
iris cal be ILA cs ay T 

fact, it is. brought.t0: the notice of the Court 


has affirmed ` the ‘grant ‘of. additional -trip to 
one Sri G. V. Appanna on! the. route, Tumkur 
to Thirupathi for one vehicle and the dis- 
tance of which is more ‘than 600 kilo metres, 
Similarly, the other two’ reasons ‘given by 
the, Appellate Authority that there is no pro 
vision made for additional driver and ' that 
it would’ be dangerous to the’ travelling ' pub- 
lic if; the j journey is continued day and night 
are also not tenable. Wherever it is neces- 
sary to have an additional driver, it is open 
for thé authority to. prescribe it as a condi- 


tion of grant so that the provisions of S. 65 


of the Act are not disobeyed: As ‘far as 
the observation’ of the Appellate Tribunal 
that it would Ye dingérous to the travelling 
public if the journey is” peiformed day and 


“night, it appeaté to mie that it has proceed- 


ed on the assumption that in the forward as 
well as in the return journey, the same pas- 

sengers would be travelling in the bus.’ This, 

on -the face of it, ‘is untenable. It’ is also 

brought to. ‘the ‘notice of the Court‘ that’ the 
‘Fribunal “has not even looked into the time . 
schedule’ giyen by’ “the petitioners. According 
to the’ time: schedule given by the petitioner 
in Writ: Petition 11770 of 1977; he’ ‘has’ prò- 
posed. departure: from Bangalore at 5.30° a. m. 
anid arrival at’ Pondichérry at’ 1.30 p/m. and 
to start” return journey from Pondicherry by 
3.15 p.m. and reach ‘Bangalore at 10.50 p. m. 
Whereas, the, Appellate Authority has prò- 
ceeded, on. “the basis that. the’ proposed tim- 
ings ‘giver’ “by” Sri D- T: ‘Sundar are to start 
from Pondicherry at 9,30 p. m. and reach 
Bangalore at 6.00 a.m. ‘As far as the tim- 
ings are. ‘concerned, it is’ ‘always ‘open for 
the authority” to` assign ‘altogether fresh tim- 
ings if the authority is Of the opinion ‘that 
the timings © proposed by! ‘tle applicant do 
not suit the convenience of fhe travelling 
public. cos ay 


-- 10. The view ‘taken’ by- ithe "Appelt 
Tribúnal-is that thel-agreément in -question 
does not establish the::need as:.the | agreement 
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is not between, the State. of, Karnataka. and 
Pondicherry. In this regard, it is contended 
by Sri Ramesh, the learned counsel for the 
KSRTC, that the agreement is not valid 
inasmuch as under the provisions of the 
Aci, the agreement must be with reference 
to the route and all those States through, 
or in, the territory of which the route passes 
or lies, must be parties to the agreement 
and in the instant case, part of the route 
lies in the: territory of Pondicherry, which is 
not a party to the agreement. It is also 
further submitted that as Pondicherry is not 
a party to the agreement in question, as such 
the same cannot be taken as an agreement 
for the route from Bangalore to Pondicherry 
for the purpose of the Act. 


11. In this connection, it is to be notic- 
ed that the object of an agreement arrived 
at between the State after complying with 
the requirement of S. 63 (3A) of the Act, is 
to do away with the procedure to be follow- 
ed for the grant of counter-signature of 
permits in respect of the route to. which the 
agreement relates as laid down in Sec. 57 
of the Act. This position is clear from the 
proviso to sub-section (3) of Sec. 63 of the 
Act. Thus the agreement published under 
Section 63 (3B) of the Act enables the 
grantee to obtain, and the State Transport 
Authority of another State or the Regional 


Transport. Authority concerned to grant, the. 


counter-signature of permit in respect of the 
route covered by the agreement, without 
following the procedure prescribed in S. 57 
of the Act. That being so, even though the 
agreement may relate. to the route lying in 
more than two States, but nevertheless it is 
open for any two of such States contingu- 
ously situated to arrive at an agreement in 
respect of the portion of the route lying 
within their territory after complying with 
the requirements of S. 63 (3A) of the Act, 
and publish the same as per S. 63 (3B) of the 
Act. Such an agreement in so far it relates 
to the route lying within those States would 
be a valid agreement and the State Trans- 
port Authority of those States and the Re- 
gional Transport Authority concerned are 
bound to give effect to the same, The fact 
that the Government of Pondicherry is not 
a party to the agreement in question, the 
same does not in any way affect either the 


` validity or the effect of the agreement arriv- 


ed at between the States of Karnataka and 
Tamil Nadu in respect of the route named 
- in the agreement and lying in Karnataka 
and Tamil Nadu. In ` other’ words, the 
agreement in question does, not cease. to 
be an agreement for.the purpose of the Act, 
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merely because the Government: of Pondi- 


cherry is not a party to the same. It only 
means that in respect of the route lying in 
the Territory of Pondicherry, it will be ne- 
cessary to follow: the procedure laid . down 
in Sec. 57 of the Act for the purpose of 
granting counter-signature of the. permit. 
There is neither a positive provision in the 
Act providing that the agreement must re- 
late to the entire route and all the States 
within the territory of which the route passes 
must be parties to the agreement nor is 
there any prohibition contained in the Act 
that there cannot be an agreement by some 
of the States in respect of the portion of 
the route lying within their territory. ` Fur- 
ther, as already pointed out, the object serv- 
ed by the agreement being only to dispense 
with the procedure required to be followed 
under Section 57 of the Act for the grant 
of counter-signature of permits it is open 
for some of the States within whose territory 
the route passes through, to arrive at an 
agreement in accordance with the provisions 
contained in S. 63 (3A) of the. Act and pub- 
lish the same under S. 63 (3B) of the Act. 
Therefore the contention of Sri Ramesh, 
learned counsel for the KSRTC, that the 
agreement in question is not valid and it 
cannot be considered as the agreement in 
respect of the route from Bangalore to 
Pondicherry for the purposes of the Act, 
cannot be accepted. 


12. Sri M. Rangaswami, learned counsel 


for the petitioners, is also right in contend- 


ing that the Appellate Tribunal is not cor- 
rect in referring to the scheme as the modi- 
fication of the agreement. The Scheme 
dated 26th July, 1974 published by the Tamil 
Nadu Government exempts the -KSRTC or 
the operators to whom the permits may be 
given by the Transport Authority of Pondi- 
cherry and Karnataka as per the inter-State 
agreement between the Governments ` of 
Tamil Nadu, Karnataka and Pondicherry. 


13. The Tribunal, having remitted the 
application filed by the KSRTC (3rd respon- 
dent), and the, petitioners being the operators 
on the same route. performing” one single 
trip each, ought to have remitted the appli- 
cations of the petitioners also for considera- 
tion along with the application of the 
KSRTC. : 


14. From what is stated above, it is clear 
that the conclusions arrived at by the Ap- 
pellate Authority are vitiated because of the 
fact.that the agreement in question has not 
been taken into account and that. it has 
proceeded on wrong assumption that one 
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ound trip cannot be performed with one’ 


ehicle. ‘If a finding of fact is arrived at 
on wrong assumption’ of facts and on non- 
consideration of certain material on record, 
such a finding will not be a valid finding in 
aw and as such it will be liable to be inter- 
fered with in exercise of the jurisdiction 
under Art. 226 or Art. 227 of the Constitu- 
tion, That being so, the contention of Sri 
Ramesh, learned counsel for the KSRTC, 
and Sri Rangaraju, learned counsel for re- 
spondent No. 6, that the finding recorded 
by the Appellate Tribunal regarding the 
possibility of performing one round trip 
journey with one vehicle being a finding of 
fact capriot be interfered with, cannot be 
accepted. In this view of the matter, it is 
not necessary to refer to several decisions 
relied upon by the learned counsel for the 
respondents 3 and 6 regarding the scope of 
interference by this Court under Article 226 
or Art. 227 of the Constitution. 


15. For the reasons stated above, these 
writ petitions are allowed. The order pass- 
ed by the Appellate Tribunal dated 28-9- 
1977 in Appeals Nos, 290/75, 573/76 and 
275/75 (Exhibit-D) in so far it relates to the 
rejection of the applications filed by the 
petitioners, only is hereby quashed. The re- 
solution of the Karnataka State Transport 
Authority passed in Subject Nos. 229 and 
230 of 1975, dated 18/19-4-1975 (Exhibit-B) 
and in Subject No. 163 of 1976, dated 
27/28-5-1976 (Exhibit-C), are hereby quashed. 
The applications of the petitioners stand re- 
mitted to the Karnataka State Transport 
Authority with a direction to consider the 
same along with the application of the 
KSRTC in accordance with law and in the 
light of the observations made in this order. 
The Karnataka State Transport Authority is 
also directed to dispose of all the three ap- 
plications within four months from the date 
of receipt of this order. 


Writ petitions allowed. 
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K. S. PUTTASWAMY, J. 
B. Narasimhachari, Petitioner v, 
Karnataka and others, Respondents, 
Writ Petn. No. 5737 of 1975, D/- 22-9- 
1980. ' ; 
Constitation of India, Art. 226 — Relief 
under — Conduct of petitioner — Allotment 
of land acquired in violation of Rules 
CY /DY/B339/81/HR/RSK 
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Petitioner granted a site continuing in posses- 
gion of sites granted to respondents 4 and 
5 and seeking cancellation of grant of those 
sites on ground of violation of rales — Peti- 
tioner not disputing that his site and other 
sites were also granted in violation of rules 
— Held conduct of _ petitioner, disentitled 
him to equitable relief under Art. 226. AIR 
1976 Kant 138 and ILR (1978) 2 Kant 982, 

(Paras 16, 19) 
Cases Referred: Chronological Paras 
ILR (1978) 2 Kant 982 8, 10, 11 
AIR 1976 Kant 138: (1976) 1 Kant LJ 30 

; 8, 10, 11 
AIR 1974 SC 2177 8 

‘B. M. Krishna Bhat, for Petitioner; 
Padmanabha Bhat (for No. 6), P. R. Ramesh 
(for No. 3), R. G. Deodhar, Govt. Pleader 
(for Nos. 1 and 2), S, Gundappa (for No. 5) 
and H. L. Dattu (for Nos. 4 (a) and 4 (b)), 
for Respondents. 

ORDER :— In this petition under Art. 226 
of the Constitution, the petitioner has chal- 
lenged the order of the Government dated 
21-10-1975 in No. HMA TDI 75 (Ext.-B); 
Order dated 30-8-1975 in No. MUN II 820/ 
72-73 of the Divisional Commissioner, 
Mysore Division, Mysore (hereinafter refer- 
ted to as the Commissioner) (Exhibit-A) 
various resolutions of the City Municial 
Council, Mandya (hereinafter referred to as 
the Municipality) and the orders made there- 
to by the Commissioner, granting shop sites 


.to respondents 4 and 5. 


2. Some time in 1960, the Municipality 
acquired a land bearing Sy. No. 184 of 
Mandya City owned by a deity called “Sree 
Lakshmi Janardhana Swamy of Mandya” 
and other adjoining lands, formed about 70 
building and shop sites on the said lands 
for distribution to the residents of the City. 
Out of the said 70 sites, we are concerned 
with three shop sites measuring 15’ x 30’; 
20° x 30’ and 25’ x 30. Even though the 
aforesaid shop sites were acquired and vest- 
ed free from all encumbrances in the Muni- 
cipality, the petitioner has continued to be 
in possession of those sites. According to 
Sri B. M. Krishna Bhat, learned counsel for 
the petitioner, the petitioner is stated to be 
in possession of the sites for well over 50 
years. 

3. In the years 1971 and 1972 the Muni- 
cipality has distributed all the 70 sites in- 
cluding the three sites one measuring 
15 x 30 to the petitioner and the other 
two measuring 15 x 30’ and 25’ x 30’ to 
respondents 4 and 5. On different dates, the 


Commissioner has accorded his sanction to 
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Respondent No. 4 has. alienated the. site 
granted. to: -him to respondent No. 6. some- 
time’ in 1973. nes <r 


rA: Belore (ie Comin iat Gover 


ment the petitioner. challenged the action of 
the Municipality -granting sites: to respon- 
Ta greg AGA D e 
fused to interfere with the same. tes 


` 5, `The “petitioner has alleged that the 
sites granted to respondents 4 and 5 are in 
contravention of Rule 39 of the Karnataka 
Municipalities (Guidance: of Officers, Grant 
of Copies and Miscellaneous Provisions) 
Rules, 1966 (hereinafter referred to - as the 
Rules) framed under the Karnataka Munici- 
palities Act of 1964. On that ground he 
seeks for cancellation of those grantes and 
for a direction to consider his application 
for the grant in accordance with law. © 

6. Respondent No. 3 in its return does 
not dispute the contravention of Rule to ‘the 
grants ‘made to the pefitioner and respon- 
dents 4 and 5. Along with the memo, it has 
produced the authenticated © copies of the re- 
solution granting a site measuring an extent 
of 15 x 30° to the petitioner. Respondent 
No. 5 has filed a separate return justifying 
the grant made to him. ` 

7. At the hearing Sri S. Gundappa, learn- 
ed counsel for respondent No. 5 on the in- 
structions of his client, stated that one of 
the brothers of the _ petitioner by name 
Kalachari has also been granted a shop aite 
measuring 15’ X 30’ in 1971-72 out of the 
70 sites. by the Municipality in the very 
same way. Sri Krishna Bhat did, not dis 
pute that Kalachari is the brother `of the 
petitioner and has been granted a site out 
of the 70 sites. But, hg stated that Kalachari 
is divided and is living ‘separately, 7 


‘8. Sri Krishna Bhat contends “that the 


grant. of. sites to respondents 4 and 5 by the- 


Municipality is in. contravention of Rule 39 
of the ‘Rules and, therefore, requires to be 
cancelled. In support of -his contention, 
Sri Krishna Bhat strongly relied upon the 
ruling of Venkataramaiah, J. (as he then 
was) in Jayachand v. .Town Municipality, 
Robertsonpet ( (1976). 1 Kant LJ 30):(AIR 
1976 Kant 138), Division Bench ruling. of 
this Court in-R. Ramajois v. State of Karna- 
taka ‘GLR (1978) 2 Kant. 982). and the . rul 
ing of ‘the Supreme, Court in K. Ramdas 
Shenoy v. The Chief Officers, Town, Muni- 
cipal Council, Udipi (AIR 1974. ‘SC 2177). 


<3 -Sriyuth. R. .G. Devadhar, - 
Ramesh, H. L. Dattu, S. Gundappa.. and 


B. Narasimhachari v. State , 
ihe:-sites, granted to respondents 4 and-5.- 


P.-R.. 


ALE: 


pearing for respondents 1, 2, 3, 4, 5 and. 
6 respectively did not dispute, the violation '! 
of Rule 39 of the Rules. But they contend. i 
ed that the petitioner was not easly | 
espousing a public cause and hig conduct : 
disentitles him to any relief under Art. 226 : 
of the Constitution. Learned counsel for | 
the respondents relied on various circum- | 
stances and grounds that will be noticed : 
and dealt by me in due course, | 

- 10. In answer to the contention of the 
learned counsel for the respondents, Sri 
Krishna Bhat, urged that the grant made to 
the petitioner for which the upset price had 
not so far been paid by him, has not be 
come. final and the illegality committed by 
the Municipality being clear and not in dis- 
pute, this Court was bound to quash the 
grants on the principles enunciated in Jaya- - 
chand’s (AIR 1976 Kant 138) and Rama 
Jois’s (LR (1978) 2 Kant 982) cases, 

11. Before the Government Commis- 
sioner as also in the writ petition, originally 
filed, the petitioner had not complained of 
the violation of Rule 39 of the Rules, the 
contravention of which is. however now not 
in dispute at all. If the petitioner had ap- 
proached this Court espousing a genuine 
public cause as happened in Rama Jois’ case 
or his case had not been treated with. that 
of respondents 4 and 5 as happened in 
Jayachand’s case this Court could not have 
refused to quash the grants made. to respon- 
dents 4 and 5 and direct the Municipality to 
dispose of the sites in accordance with law. 


12. Let me now examine the alternative 
contention: urged for the respondents. 

13. Admittedly, the petitioner is in 
wrongful possession of the sites without any 
semblance of right thereto. Whatever be 
the rights of the petitioner prior to acqui- 
sition in 1960, on the acquisition, all his 
tights stood extinguished: ` As a trespasser of 
a valuable public property; the petitioner’ can 
hardly complain of the violation of R. 39 
of fhe Rules, The infraction is pleaded 
only to be in wrongful possession and grab 
the same,-to the :exclusion of: all‘ - others. 
No Court can. assist such a - person, 

14. Evidently, on an application made 
by the petitioner, the Municipality has grant- 
ed an extent of 1% xX 30 to the petitioner. 
In. his order, the Commissioner has drawn 
pointed reference to this fact and has refus- 
ed fo interfere with the grants made to re- 
spondents 4 and ‘5. He . does not ‘dispute . 
that the grant made tọ. him suffers from the 
same ‘violation as the one found in others.. 
After all, the petitioner is in the same ‘boat - 


Padmanabha Mahale, learned counsel ap- in which respondents 4 and 5. -arẹ _ sailing. 
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‘When that ig so, this Court’: would not be 
justified in. annulling the krante” ‘made to re- 
spondents 4 and 5. - 

15. As noticed earlier, the petitionėr dies 
not dispute the grant of a‘site to one of his 
brothers who is stated to be divided and is 
living separately.” He has not challenged the 
grant made to his brother and ‘he other 
66 persons, who have also’ been granted 
sites in contravention of Rule 39 of the 
Rules. Some of the sites granted have 
changed hands and most of them have built 
houses or shops as the case may be. Any 
order annulling the granis made to respon- 
dents 4 and 5, besides being unjust, would 
possibly throw doubt on other grants also. 

16. The conduct of the petitioner, ‘who 

motivated by greed disentitles_ him for the 
equitable relief, whatever be the illegality 
in the action of the authorities. 

17. For the above reasons this is a fit 
case in which this Court should decline, to 
exercise the extraordinary jurisdiction .in 
favour of the petitioner, ` ` ` 

18. Before parting with this case, it is 
necessary to point out that when this. case 
was argued on an earlier occasion, learned 
counsel for the parties sought for time. to 
examine the desirability of an amicable sst- 
tlement and report the same. On more.than 
one occasion, I adjourned the case for that 
purpose. As no settlement was reported, I 
heard the case in full to-day. Notwith- 
standing the infirmities in his own case, the 
petitioner persisted to challenge the grant 
made to respondents 4. and 5. In this view, 
-I see no justification to deny costs to the 
respondents. 

19. In the light of my above discussion, 

hold that this is not a fit case for my 
interference under Article 226 of the Con- 
stitution and rule issued is liable to be dis- 
charged. Rule issued is, therefore, discharg- 
ed with costs of respondents in five different 
sets. Advocate’s fee Rs. 100/- in each set. 


Petition dismissed. 
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K. A. SWAMI, J. ; 

B. A. Jayaram and etc. etc., Petitioners v. 
State Transport Authority, Bangalore. 1 and 
others, etc., Respondents. 

Writ Petns. Nos. 5826 to 5830, 5642, 6206, 
6207, 4389, 4792, 5723 and 5850 of 1978, BE 
27-10-1980. 

Motor Vehicles Act (4 of. 1939), S. 63. (7) 
read with Section 57 (1) and (2) —. Tourist 
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vehicle permits — 8S. T. A. has power to call 
applications for granting such permits, : 
. No doubt, “tourist vehicle” „is defined 
under ‘Section 2 (29-A) to mean a contract 
carriage ‘and’ Section 57 (1) of the Act pro- 
vides ‘that an application ` for a. contract 
carriage permit or a private carrier’s permit 
may be made at any time. Hence, it is true 
that there is no specific provision undeg Sec- 
tion 57 (1) to call for applications for grant 
of contract carriage permits or private 
carrier’s permits whereas under Section 57 (2) 
there is specific provision to call for applica- 
tions for grant of stage carriage permits or 
public carrier’s permiis. However, the pro- 
visions contained in Sec. 57 (1) of the Act 
are themselves not applicable for grant of a 
tourist vehicle permit. It is by S. 63 (7) of 


-fhe Act, the provisions of Section 57 and’ 


other provisions of the Act mentioned there- 


‘in are made applicable, as far as may be, to 


the grant of a tourist vehicle permit. That 
being so, the provisions of Section 57. of the 
Act are applicable only to the extent the said 
Provisions are consistent with the grant of a 
tourist vehicle permit, As such, an applica- 
tion for contract carriage permit or ‘a pri- 
vate carrier's permit may be made at any 
time. Whereas, in the case of a tourist vehi 
cles permit, there is a quota prescribed and 
the KSTA alone will be-in the know of the 
availability of the permits. Further, there is 
a responsibility cast upon the KSTA to select 
the best transport operators for granting per- 
mits. That responsibility can be discharged 
properly only if the applications. are called 
for. Further; availability. of the permits can 
be made-known to the persons engaged in 
the field of Transport only when the applica- 
tions are called for. 

The power to call for applications for grant 
of a tourist vehicle permit, emanates from 
the powér to grant such permits.as otherwise, 
the power to grant such permits cannot be 
effectively. and efficiently exercised and the 
‘intended: objéct to provide best transport 
facilities to the travelling public will not be 
achieved. Therefore, the power to call for 
applicationg is essential for the. exercise of 
the power to’ grant tourist. vehicle permit and 
as’ such it must be held thatthe Act impliedly 
confers -the jurisdiction on the authority em- 
powered to grant tourist vehicle: permits ‘to 


-call for applications for. grant of .such per- 


mits.. AIR 1970 SC 140, Ref; AIR -1969 
SC 1130 and AIR’ ne Kant 141 (FB), Ap- 
oe (Para 8) 

Added fo this, what Section 63 (7) of the 
Act provides‘ is that the provisions of S: 57 


‘and other provisións- mentioned . therein shall 
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apply as far as may be in relation to grant 
of tourist vehicle permits, The words “ag 
far as may be” can be understood to mean 
as far as is consistent with the grant of 
tourist vehicle permits. : Therefore, the provi- 
sions contained in Section 57 of the Aclcan- 
not be taken to apply in their entirety to the 


grant of tourist vehicle permit. Therefore,- 


the contention that having regard to the pro- 
visions contained in Section 57 (1), the STA 
cannot be said to possess the power to call 
for applications for grant of tourist vehicle 
permits which are contract carriage permits, 
cannot be accepted. ILR (1884) 7 Mad 52, 
Rel, on. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1979 Kant 141 : (1979) 1 Kant LJ 171 

(FB) 9 
(1978) Writ Petns. Nos. 7060 to 7062, 8963, 


8964, 8974 and 8975 of 1978 (Kant) 4,11 
AIR 1970 SC 140 8 
AIR 1969 SC 1130 9 
AIR 1963 SC 1077 10 
AIR, 1931 PC 149 : 1931 All LY 475 10 
ILR (1884) 7 Mad 52 8 


(1876) 3 Ch D 659 : 46 LJ Ch 46, Ex parte 
Stephens ` 10 
M. R. Venkatanarasimhachar, M. Ranga- 

swamy, C. Narasimhachar and Ramesh for 

B. Thilak Hegde, fog Petitioners; M. H. 

Motgi, Govt. Pleades, C, S. Shanthamallappa, 

P. R. Srirangaiah, S. P. Shankar and C. Nara- 

simhachar, for Respondents. 

ORDER :— Except Writ Petitions 4389, 
4792 and 5723 of 1978, in all these writ 
petitions, the petitioners have sought for 
quashing of the resolution dated 4/5-4-1978 
passed by the respondent (Karnataka . State 
Transport Authority — hereinafter referred 
to as ‘KSTA’) in Subject No. 6 of 1977-78 
resolving to call for the applications fos 
grant of permits under S, 63 (7) of the 
Motor Vehicles Act (hereinafter referred to 
as ‘the Act’) and also to quash the notifica- 
tion dated 3-5-1978 issued by the KSTPA 
published in the Karnataka Gazette dated 
11-5-1978 calling for the. applications for 
grant of 16 permits. It is also prayed fos 
issue of a wril in the nature of prohibition 
testraining the KSTA from considering the 
applications received pursuant to the afore- 
said notification. In Writ Petitions 4389, 
4792 and 5723 of 1978, the prayes of the 
petitioners is to direct the KSTA to consider 
their applications filed for grant of permite 
under S. 63 (7) of the Act, along with the 
applications of the petitioners in the other 
writ petitions, . 

2. The brief facts neceesasy for the pur- 
pow of deciding the questions involved in 
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these writ petitions are ag follows: The 
KSTA, pursuant to the quota made avail- 
able by the Central Government. under Sec: 
tion 63 (7) of the Act, for grant of permit 
to Tourist vehicles resolved to call for ap- 
plications for grant of permits by the resos 
lution dated 4/5-4-1978 in Subject No. 6/77- 
78, marked as Exhibit-G in Writ Petitions 
5826 to 5830 of 1978. Pursuant to that re- 
solution, the notification dated 3-5-1978 came 
to be published in the Karnataka Gazette 
dated 11-5-1978 (Exhibit-H) calling for the 
applications, In the notification, it was spe- 
cifically stated that those who have already 
applied in the prescribed form with prescrib- 
ed fee need not apply again if they so 
desire, The last date fixed for receipt of 
applications was 3-6-1978. All the petitioners 
have filed their applications even prior to 
the issue of the aforesaid notification, where- 
as, the contesting respondents. have filed 


their ons pursuant to the notifica- 
tion. 


3. It is submitted by Sri M. Rangaswamy 
and also by Sri M. R. Narasimhachar, learn- 
ed counsel appearing for the petitioners in 
Writ Petitions 5826 to 5830 of 1978, cons 
nected with W. Ps. 5642, 6206, 6207 and 
5850 of 1978, that as per S. 63 (7) of the 
Act, the provisions contained in Ss. 49, 50, 
57, 58, 59, 59 (a), 60, 61 and 64 of the Act, 
shall, as far as may be, apply to the grant 
of permits in respect of tourist vehicles also. 
It is submitted that the tourist vehicle is 
defined to mean a ‘contract carriage’ as per 
the definition contained in S. 2 (29A) of the 
Act, therefore, the provisions contained in 
Section 57 (1) of the Act are applicable for 
grant of permits for tourist vehicles as per 
the quota made available under Sec. 63 (7) 
of the Act, and as such, it is contended that 
there is no power vested in the KSTA to 
call for the applications, because, as per the 
provisions contained in S. 57 (1) of the Act, 
the applications for contract carriage permit 
or a private carrier’s permit may be made 
at any time.. It is also further submitted 
that the Act specifically provides for calling 
applications in respect of a stage carriage 
permit or a public carrier's permit as per 
Section 57 (2) of the Act, whereas, it does 
not provide for calling applications in re- 
spect of a contract carriage permit or a 
private carrier’s permit; therefore, by reason 
of the express provision contained in the 
Act, in respect of a stage carriage permit 
and a public carrier’s permit and there be- 


_ ing no similar provision in respect of a 


contract carriage oF a private carrier's per- 
mit, it should be held that the KSFA has 
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no authority to call for applications for 
grant of permits under S. 63 (7) of the Act, 
as it has to entertain the applications as 
and when filed: by the applicants. 


4. On the contrary, it is contended on 
behalf of the contesting respondents that the 
provisions relating to S. 57 (1} of the Act 
read with S. 63 (7) of the Act, are applicable 
only as far as may be and as such, 
not be held that KSTA has no power to 
call for the applications. It is also submit- 
ted by Sri H. B. Datar, learned counsel for 
the contesting respondents, that the availabi- 
lity of the quota is known to the granting 
authority and there is a responsibility cast 
on the granting authority to grant permit to 
the best person and that is possible only if 
the applications are called for. Otherwise, 
all the persons interested for providing trans- 
port facilities will not come to know the 
availability of the quota and as a result 
thereof many of the transport operators or 
the persons intending to enter the field of 
transport may not come forward with the 
applications. Consequently, the object will 
be defeated and the KSTA will not be in a 
‘position to discharge its responsibility in a 
proper manner. It is also further submitted 
that the words ‘as far as may be’ found in 
Section 63 (7) of the Act must be interpret- 
ed as far as it is possible to apply to the 
grant of tourist vehicle permit. It is also 
further submitted that a Division Bench of 


this Court, in Writ Petitions 7060 to 7062, ` 


8963, 8964, 8974 and 8975 of 1978, has 
issued a direction to KSTA to consider all 
the applications together and as such, it is 
not now open for the petitioners to seek a 
direction to the KSTA to consider only 
those applications which have been made 
suo motu and not those which have been 
made pursuant to the notification. 

5. Sri Ramesh, learned counsel appearing 
for the petitioners in Writ Petitions 4389, 
4792 and 5723 of 1978, adopts the argument 
of Sri H, B. Datar and further submits that 
in view of the direction issued by this Court 
in the aforesaid writ petitions, for clubbing 
all the applications, the relief as sought for 
by the petitioners cannot be granted. 

6 In reply to the aforesaid ` contentions, 
it is submitted by Sri M. Rangaswamy, 
learned counsel for the petitioners, that this 
Court in the aforesaid writ petitions has 
specifically left out the question as to whe- 
ther KSTA is competent to call for applica- 
tions having regard to the provisions còn- 
tained in S. 57 (1) of the Act and as such, 
anything stated in that 
held out dgainst the pétitiohers. PS age 
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4. Having regard to the rival conten- 
tions of the parties, the following questions 
arise for consideration : 

(1) Whether it can be held that the KSTA 
has no power to call for applications for 
grant of tourist vehicle . permits under Sec 
tion 63 (7) of the Act? 

(2) Having regard to the judgment of this 
Court in Writ Petitions 7060 to 7062 of 
1978 and the connected writ petitions, is it 
open for the petitioners to seek the relief 
sought for in these writ petitions ? 

8. The relevant provisions of the Act in 
this regard, are as follows :— 

“Section 63 (7): Notwithstanding any- 
thing contained in sub-section (1) but sub 
ject to any rules that may be made under 
this Act, any State Transport Authority 
may, for the purpose of promoting tourism, 
grant permits valid for the whole or any 
part of India, in respect of such number of 
tourist vehicles as the Central Government 
may, in respect of that State, specify in this 
behalf, and the provisions of Ss. 49, 50, 51, 
57, 58, 59, 59-A, 60, 61 and 64 shall, as far 
as may be, apply in relation to such per- 
mits.” ; 

Section 57-(1) and (2): 

(1) An application for a contract carriage 
permit or a private carrier’s permit may be 
made at any time. 

(2) An application for a stage carriage 
permit or a public carrier’s permit shall be 
made not less than six weeks before the date 
on which it is desired that the permit shall 
take effect, or, if the Regional Transport 
Authority appoints dates for the receipt of 
such applications on such dates. 

Section 2 (29A): “ “tourist vehicle” means 
a contract carriage constructed or adapted 
and equipped and maintained in accordance 
with such specifications as the State Govern- 


ment may, by notification in the Official 
Gazette, specify in this behalf”; 
No doubt, “tourist vehicle’ is defined to 


mean a contract carriage and S. 57 (1) of 
the Act provides that an application for a 
contract carriage permit or a private carrier's 
permit may be made at any time. Further, 
having regard to the provisions contained 
in Sec. 63 (7} of the Act, the provisions 
contained in S. 57 of the Act, shall apply as 


‘far as may be for the grant of permits in 


tespect of tourist vehicles. But the conten- 
tion of the petitioners is that as there is no 
provision to call for applications for grant 
of a tourist vehicle permit and -as there is a- 


‘specific provision in S. 57 (1) of the Act, for 


making suo motu-application and as that 
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provision is applicable for grant: of’, permit 
‘for a tourist vehicle, it must be held that 
the KSTA has no jurisdiction - to -cali for 
applications for grant of a tourist -vehicle 
‘permit. , The existence of specific provisions 
in Sec, 57 (2) of the Act, to call for appli- 
cations for grant of a stage carriage permit 
or a public carrier’s permit is also relied 
. upon. to support the ` aforesaid ` contention. 
I am of the opinion that the aforesaid con- 
tention cannot be accepted: The provisions 
contained in S. 57 (1) of the Act are them- 
selves not applicable for grant of a tourist 
vehicle permit. It is only by reason of the 
provisions contained in S. 63°(7) of the Act, 
the provisions- of Section 57 and other pro- 
















‘said provisions are consistent with the grant 
of a tourist vehicle permit. The provisions 
contained in S. 57 (1) ‘of the -Act relate to a 
contract’ carriage permit or a private carrier’s 
permit. .In the case of a contract carriage 
permit or a private carrier’s permit, there is 
no question of calling for applications for 
grant of permits because there will not be 
any definite route for a contract - 


such, an ones for contract . ‘carriage 


Further, there is a,responsibility cast upon 
the KSTA to select the best transport opera- 
tors for granting permits. That responsibi- 


the persons engaged in the field of transport 
only when the applications are called for. 

| The power to call .for applications for 
jgrant of a tourist vehicle permit emanates 
_|from the. power, to grant such , permits as 
otherwise, . the power to grant such, permits 
cannot. be “effectively and efficiently exercised 
and the. intended object ‘to provide -best 
transport facilities to the travelling . public 
will not be achieved.. Therefore,. the power 
to call for applications is essential for the 
exercise of the power to grant tourist vehi- 
cle permit and as such it must be held that 
the Act. impliedly confers the, jurisdiction on 
the authority empowered to, grant tourist 
vehicle permits to call for- applications, for 
grant of such permits. This is also the 
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‘grant tourist vehicle permit. 


AT RB 
Principle . stated in -Maxwell on Interpretation 
of Statutes, 11th Edn., at page -350, The 
Supreme Court also in the case of Sub- 
Divisional Officer, Sadar v. S. N. Singh, re- 
ported in AIR 1970 SC 140, has held that 


-9t is a well recognised principle - of law 
that where. an enactment confers a jurisdic- 
‘tion, it impliedly grants the power of doing 
all such acts or employing such means as 
are essentially necessary to ‘its: execution. 
But, what is required to be seen is as to 
whether the existence of such a power is 
absolutely. essential for the exercise: of the 
power conferred and not merely that -it is 
convenient to -have such a power.’ 

It has already: been pointed out that the 
existence of a power to call for applications 
is essential for the exercise of the power to 
Any other 
view will not only not advance the object 
of the Statute and the interest of the travel- 
ling public, but it will also’ adversely affect 
the interests of the travelling public and 
also at the same time, the authority will not 
be in a position to select the best operators 
as it will have to select only from among 
the applicants who voluntarily come forward 
with the applications for grant of such per- 
_ Added to this, what S. 63 (7) of the 
provides is that the provisions of Section 57 
and ‘other provisions mentioned therein 
apply as far as may be in relation io grant 
of tourist vehicle permits. The words “as 
far as may be” can be understood to mean 
as: far as is consistent with the grant o 
tourist vehicle permits. Therefore, the pro- 
visions contained in Section 57 of the Ac 
cannot be- taken to apply in their entirety to 
the grant of tourist vehicle permit. In the 
case of Arthur Richard Hinde v. Ponnath 










„Brayan, reported in ILR (1884) 7 Mad 52, 


while interpreting the words “as far as may 
be” in Section 587 of the then Code of Civil 
Procedure, a Division Bench of the High 
Court of Madras has held that, “as far as 
may be” in S. 587 (by which the provisions 
of Chap. XLI are made applicable to ap- 
peals from appellate decrees) . must be taken 
to mean “as far as is consistent with the 
principles on ‘which appeals from appellate 
decrees- are admitted and `. determined”. 
Therefore, the contention of Sri M. Ranga- 
swamy, the learned counsel for the peti- 


tioners, that having regard to the provisions 
contained in S, 57 (1), the KSTA cannot be 
said to, possess, the power, to- call for appli- 
-cations for, grant of tourist vehicle permits, 
cannot be accepted., If such . an interpreta- 
tion is accepted, it will not be `“ possible for. 





as 
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foe hee eae its power ‘of. grant 
ing tourist vehicle ii ‘and 


ee ast ie eae nls 
applications which are made suo motu. On 
the contrary, if the applications are’: called 
for by the KSTA; several persons engaged 
in the transport field will come to know 
about the availability of the tourist vehicle 
permits and will apply for grant of the 
same. In that event the KSTA will be in a 

better position to select the best among the 


ici aul hace E A E a posi- 


tion to provide better transport facilities to 
the travelling public. 

9. In this connection, it is also’ relevant 
to notice fhe observations made by ths 
Supreme Court in the case of R. Obliswami 
Naidu v. Addi. State Transport Appellate 


Tribunal, Madras, reported in AIR 1969 


SC 1130, and also a Full Bench decision of 
this Court in the case of Revenappa 
Sangappa v. R. T. A., Bidar, reported in 
(1979) 1 Kant LJ 171: (AIR 1979 Kant 141), 
that if a person makes suo motu applica- 
tion to the R. T. A. for grant of.a permit 
for a stage carriage over a new route in re- 
spect of which there is no prior determina- 
tion under Sec. 47 (3) of the Act and there- 
after, the R.-T. A. makes’ a determination 
under S, 47 (3), it will not-be legally imper- 
missible for the R. T. A. to . consider .and 
decide at its next sitting whether a permit 
should be granted to that person. , Prudence 
and propriety and consideration of promo- 
tion of public interest might . well require 
and persuade the R. T. A. that applications 
be invited and the pending applications be 
disposed of along with applications so re- 
ceived in response to the so arated invit- 
ing applications. 

Though the aforesaid okaran are 
made while considering fhe provisions con- 
tained in S, 47 (3) of the Act, nevertheless, 
the said observations . may very well be ap- 
plicable to the case of grant of. .& . tourist 
vehicle permit, inasmuch as in both the 
cases, the object is the same ie, to select 
the best transport- operators for grant of 
permit >- ~ 

10. Howéver, it is the contention of Sri 
Rangaswamy, learned counsel for the peti- 
tioners, that when there is an éxpiesš j provi- 
sion providing for calling for the, applica- 
tions for grant of a stage (carriage permit o? 
a public carrier’s ‘permit and the’ absence of 
any such provision for ‘the „grant of a ‘tourist 
vehicle permit, it could be taken : ag ‘an in- 
dication that the Jegislature: lias: ‘not’ intended 
to grant such a powér to the -authority to 
call for applications for ‘grant’ of ou 
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vehicle permit and as- such, it ik not opèn. 
for the authority to exercise the power in 
any. other manner than. the one provided in 
the Act: In-this connection, the learned 
counsel relied upon. the. - -observations made 
in para 12 of the decision of the Supreme 
Court in the.case of Patna Improvement 
Trust v. Lakshmi Devi, reported in AIR 
1963 SC 1077, which are as follows:— _ 


“The law on the subject. is very well set- 
tled and, in my view the learned Judges of 
the High Court: have correctly appreciated 
it and applied it to the facts of the case 
Two principles noticed by the High Court 
are apposite. The first principle is generalia 
specialibus non derogant. This principle is 
exemplified by the decision of the . Privy 
Council in Secrefary of State v, Hindustan. 
Co-operative Insurance Society Ltd, AIR 
1931 PC 149. The second principle is that 
ifa statute directs a thing to be done in a 
certain way. that thing shall not, even if 
there. be no negative words, be done in. any 
other way. This principle is illustrated by 
the decision in ex parte Stephens, (1876), 3 
Ch D 659. A combined effect of the said 
two principles may be stated thus: a general 
Act must yield to a special Act dealing with 
a specific subject-matter and that if an Act 
directs a thing fo bs done in a particular 
way, it shall be deemed to ‘have prohibited 
the doing of that thing in any other. way. 
Under the Act, the Trust is authorised to 
implement the improvement schemes in a 
particular way and for the purposes of im- 
plementing them to acquire land in a pre- 
scribed manner. If that be so, the Trust is 
bound to implement the scheme in the 
manner prescribed and cannot resort to any 
other method, that is to say, it can acquire 
land for trust purposes only by resorting to 
the provisions of the Land Acquisition Act 
as modified and incorporated by reference 
in the Act” 

The learned ‘counsel also relied upon a cer- 
tain passage from Maxwell on Interpretation 
of Statutes based on the legal maxim ‘ex- 
pressio unius -alterius exclusio’. 
` As‘ -pointed- ont. above, the provisions con- 
tained in Section 57 of the Act. ate appli- 
cable only as far as the-said provisions are 
consistent with- the grant of tourist vehicle 
permit; Further, it‘has also” been pointed 
out’that the power to call for applications 
flows from the power’ to grant permits and 
sucha power is necessary for the exercise- 
of 'thie- power: to grant permits. As ` such, 
the: aforesaid‘ principles camnot: : be’ made ap 
Plicable’ to” the- present -case. ' Accs: 
ee hela: Tat Re ESTA” Bae eet DES 
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call for applications for grant of tourist made applications in pursuance of the noti- 
vehicle permit under S. 63 (7) of the Act- fication of the S. T. A., dated 3-5-1978 call- 
11. The second contention is based upon ing for applications for all the tourist per- 
the decision of this Court in Writ Petitions its available for grant. However, we do 
7060 to 7062 of 1978 and other ` connected Ot express any opinion about the relative’ , 
Petitions. But in that decision, Their Lord- ™éits of the claims of different applicants. 
ships have refrained from expressing any i : 
; Option on the question and have specifical- 16. In the result, we allow these petitions 
ly stated that it is not necessary to express partly, and review our common order dated 
eny opinion on the question whether Sec- 19-41978 in the earlier batch of writ peti- 
tion 63 (7) contemplates calling for applica- tious and modify that order by directing the 
tions for grant of tourist vehicle permits. S. T. A, instead of the Tribunal, to con- 
As such, Sri Rangaswamy, learned counsel Mider the applications of those ten appellants 
for the petitioners, is right in contending before the Tribunal (whose applications 
that in spite of the aforesaid decision, it ig Pave been rejected by the S. T. A. and in 
open for the petitioners to put forth the whose appeals the Tribunals had remanded 
aforesaid contention in these petitions. Ac- their applications fo the S. T, A)” l 
cordingly, I have considered and have held From the aforesaid decision, it is clear that 
that the KSTA has got power to call for the KSTA shall have to consider the applica- 
applications for grant of tourist vehicle per- tions of the petitioners along with the other 
mits. That being so, the contention raised applications made for grant of tourist vehi- 
on behalf of. the contesting respondents that cle permits. 
by reason of the decision of this Court, in 12. For the reasons stated above, it is held 
Writ Petitions 7060 to 7062 of 1978, it must ihat the KSTA is right in calling for the ap- 
be held that the petitioners are not entitled plications for grant of tourist vehicle permits 
to put forth the aforesaid contention, shall as it is possessed of jurisdiction to call for, 
have to be negatived. It is also necessary applications under Section 63 (7) of the Act 
to point out that the very object of recall- j 
ing the orders passed in the earlier batch of 13. It is submitted by Sri Ramesh, learned 
writ petitions by the order dated 16-11-1978 Counsel for the petitioners in Writ Petitions 
passed in Writ Petitions 7060 to 7062 of 4389, 4792 and 5723 of 1978, that as a re- 
1978 was to enable the KSTA to consider sult of grant of permits made in pursuance 
together all the applications filed for gran! of the decisions of this Court, only 14 per- 
of tourist vehicle permits. This is clear mits are available. It is not necessary to 
from paras 15 and 16 of the order, which give any finding on this question as it is open 
are as follows: i for the KSTA to consider the applications re- 
“15. For reviewing our order dated 19-4- ceived even earlier to the issue of notification 
1978 in the earlier batch of writ petitions, and also those received np. to the last date 
two courses are open. We can set ‘aside mentioned in the notification and to consider 
in toto our earlier order and direct the ear- all the applications in respect of the quota  ~ 
lier batch of writ petitions to be reheard, available at the time of consideration of the 
treating as additional respondents the pre- applications. . 
sent petitioners and such other persons who 14. Acordingly, writ petitions 5826 to 5830 
desire to be impleaded as parties. The of 1978 connected with W. Ps. 5642, 6206, 
other course is to modify our order dated 6207 and 5850 of 1978 fail and the same are 
19-4-1978 made in the earlier batch of writ dismissed. 
titions. We think the latter course is ' ‘ <a 
or convenient, The grievance of the pre- 15. As a A the Aey a78 
sent petitioners can be remedied by modify- Writ Petitions 4389, an : 
i : have submitted their applications even prior 
ing our order dated 19-4-1978 only in regard : 


; : to the publication of the notification in ques- 
to th ty w should be directed to - SONE š " 
odis pager ie ete of those tion and as such, their applications if found 


ten appellants before the Tribunal. In our Valid pen PaE nas aes E ee 
opinion, it would be sufficient to modify COPS! ered along with the o ae ge h, 
our earlier order by directing the S. T..A. for grant of tourist vehicle tars : 8 ger 
instead of the-Tribunal to dispose of afresh 2° Epaia be given p a e se is 
the applications of - those ten appellants. tions and they are disposed hes : 

Then the S. T. A., can consider those appli- 16. Sri Motigi, learned High Court Gov- 
cations along with the applications of the- ernment Pleader, is permitted to file his 


present petitioners and others who have memo of appearance on behalf of the 


Na 
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K. S. T. A. in all these writ petitions, in six 
weeks, 
Petitions dismissed. 
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K. A. SWAMI, J. 

B. J. Chinnappa and etc. etc., Petitioners v. 
Joint Registrar of Co-operative Societies, 
Mysore and others, Respondents. 

Writ Petns. Nos. 10239 to 10245 of 1978, 
C. W. Nos. 2792 of 1977 and 10637 of 1978, 
D/- 13-11-1980. 


Karnataka Co-operative Societies Act (11 of 
1959), S. 126-A — Order of Joint Registrar 
of Co-operative Societies disqualifying the 
members of the Board of Directors of a Co- 
operative Society from holding office in any 
Co-operative Society for 3 years — Validity. 

Where the members of the Board of Direc- 
tors of a co-operative society drew T. A. and 
D. A. allowance, more than what was allowed 
by the bye-laws of the society, but there were 
extenuating circumstances, the order of the 
Joint Registrar disqualifying them from hold- 
‘ing any office in any co-operative society, is 
not wrong, but in fixing the period of dis- 
qualification, the circumstances in the case 
must be considered by the Registrar. 

When a statute gives several alternatives in 
the matter of awarding punishment, it is in- 
cumbent upon the authority to find out, 
having regard to the facts and circumstances 
of the case, which one is appropriate to be 
imposed. Similarly, the period of punish- 
ment also is to be determined after taking 
into consideration the extenuating circum- 
stances, if any, existing in the case, No doubt, 
one of the objects of inflicting punishment is 
to see that it acts as a deterrent. But, equally 
important principle of law is that the sentence 
should not be excessive. (Paras 4, 6, 7, 8) 

U, L. Narayana Rao, for Petitioners; G. R. 
Nataraj, Govt. Pleader (for Nos. 1 and 3) in 
all the W. Ps. and V. Tarakaram (for No. 2) 
in Me P. Nos. 10239 to 10245/78, for Respon- 
dents. 


ORDER :— The petitioners in all these 
writ petitions were the members of the Board 
of Directors of the 2nd respondent-Society 
(The Coorg District . Coffee Growers Co- 
operative Society, Mercara) during the period 
from 23-4-1975 to 29-8-1978. They have, in 
these writ petitions under Art. 226 of the 
Constitution, challenged the order dated 
29-8-1978 passed by the Joint Registrar of 
Co-operative Societies, Mysore Division, 
Mysore, in No. ADM,DSQ. 542/77-78 (Exhi- 
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bit C) disqualifying them under Section 126-A 
of the Karnataka Co-operative Societiés Act, 
1959 (hereinafter referred to as the Act), 
from holding any office in any Co-operative 
Society for a period of. three a from the 
date of the order. 

2. The basis for passing that order was 
that the petitioners had drawn T. A. and 
D. A. more than what was permitted by the 
Bye-law No. 30 of the 2nd respondent- 
Society. The case of the petitioners was that 
they had drawn T. A. and D. A. as there was 
a resolution bearing No, 29 dated 29-7-1976 
enhancing the T. A. from 0-30 paise per kilo- 
meter to 0.42 paise per kilometer and again 
there was another resolution bearing No. 200 
dated 28-3-1972 (sic) further enhancing the 
rate of T. A. from 0.42 paise to 0.50 paise 
and D. A. from Rs. 10/- to Rs. 15/- per day 
passed by the previous Committee of Manage- 
ment. It is also to be noticed at this stage 
itself that the General Body of the 2nd re- 
spondent-Society has approved the amend- 
ment of the Bye-law No. 30 of the Bye-law 
by a resolution dated 20-2-1975 for enhanc- 
ing T. A. and D. A. and that matter is still 
pending before the Government as the Re- 
gistrar of Co-operative Societies has refused 
to register the amended bye-laws, 

3. Bye-law No.:30 as it stood then and 
now also reads as follows: 


“The services of the members of the Board 
of Directors shall be gratuitous. However, 
they may be paid a sitting fee of Rs. 10.00 
only for each meeting and 0-32 paise per 
K. M. for journeys for attending the meet- 
ings. They may also be paid T. A. and D. A. 
at the following rates for journeys performed 
by them in connection with the business of 
the Society: 

(1) 32 paise per K. M. when journeys are 
performed either in their own vehicles or in 
public conveyance plus daily allowance of 
Rs. 10-00. 

(a) Any delegate or any member of the 
society who represents the society at the 
General Body meeting of any other society 
may also be paid at the rates prescribed in 
30 (i) and (ii).” 

From the aforesaid Bye-law it is clear that 
the petitioners were not entitled to draw 
T. A. more than 0.32 paise per Kilometer for 
journeys for attending the meetings and sit- 
ting fee of Rs. 10/- for each meeting. There- 
fore, it is not possible to hold that the Joint 
Registrar is not justified in coming to the 
conclusion that the. petitioners have con- 
travened Bye-law No. 30 and as such, they 
have become liable for the consequences pro- 


-vided under Section 126-A of the Act. 
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eR: Tho. provisions contained in S. 126-A (1) 
(b).and (d) of the. Act, are as follows =. 


Q- = x` 
(6) has acted of has been acting frands- 
lently or with grous negligence or in’ contra~ 


prejudicial to the interest’ of tho co-operative 
society; oF ; aa 

©.. x x x 
* (d) is not dekaniga dais salisfac- 
torily, the Registrar may, either on a report 
made to him or otherwise, by crder, remove, 
such .member: and. in cases. falling under 
Clauses (6), (c) and {d} disqualifying him 
from serving on the committee of the co- 
operative society or holding any office in any 
co-operative society- for such: period, not ex- 
ceeding three years, as. hp may, specify.” 
From the aforesaid provisions, it is clear that 
if a member of the. cammittes acts in con- 
travention of the Bye-taws af the society, he 
can. be disqualified in the manner provided 
therein. That being so, in the instant case, tha 
|petitioners being fhs- members of the Board 
lof Directors, by drawing more W. A. and 
iD.. A. than what is provided by Bys- law No.. 
|30 of the Society, have acted in contraven- 
ition of. the Bye-law: No: 30, therefore, they aro 
liable to be disqualified. To this extent, the 
order of the Joint Registrar of Co-cperative 
Societies. cannot be said to sulf from any 
infirmity. 

5. But, Sri Narayana: Rao, the learned 
a ie ia We eerie E 
, Joint Registrar has not acted- jndiciondy and 
has: acted arbitrarily in imposing tho period 
of: disqualification. No. reasons are given for 


period of three years. The di 

prescribed. by Section 126-A of the Act are 
of very, serious nature affecting. a yery im- 
Pee Sok ee GE B 0r oparata 
society.. Um 
6 Promi. te provilons conbaned hi Si- 
tion. 126-A. (1) (d) of the: Act, it is clear that 
on coming to'-tho caaclasion that. a member 
of a committe has acted im contravention af 
the’ 


cS: 
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provisions contained: in Clauses (b), ©) 
and (d): ofi: sub-section (D thereof, ‘the auth-. 
ority may not: only. remove” such: meinbas: 
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from the committee.of the concerned society; 
but, can also disqualify him from serving on 
the committee ‘of: the concerned society of 
holding any office in any co-operative society 
for a period not exceeding 3 yeara. By the 
impugned order, the petitioners have been 
disqualified from holding any office in any 
co-operative society for a period of 3 years. 
Consequently, they cannot hold any office for 
a period of three years in the 2nd respondent- 
socisty also. When a statuto gives several 
alternafives in the matter of awarding punish- 
ment, it is incumbent upon the authority to 
find out, having regard to the facts and cir- 
cimstances of the case, which one is appro- 
Pee ee lay “the period 
of punishment aiso is to be determined after 
taking into consideration the extenuating cir- 
cumstances if any in the case. No 
doubt, one of the objects of inflicting Puniki. 
ment is to see that it acts as a deterrent. 
But, equally important principle of law is 
that the sentence should not be excessive, 
Thus, it is to be held that the period and ex- 
tent of the disqualification to be imposed 
under Section 126-A of the Act, does not 
automatically follow the determination that a 
member of the committee has acted in con- 
travention of the Bye-laws of the society oF 
done anything coming within the purview of 
sub-clanses a {c) and (d) of sub-section (1) 
thereof. The daration and extent of the dis- 
qualification hag to be determined on taking 
into consideration of afl the relevant facts 
and circumstances established in the case. 


7. Awarding of. punishment is as much an 


integral and important part of the decision in 
the case as the decision relating to the guilt 





tion, is required to take into consideration all 
the extenuating circumstances established in 
the case which will have a bearing upon the 
determination of the question relating to the 
extent.and duration of the disqualification to 
be. imposed. In the instant case, the first 
respondent without taking into consideration 
the extenuating circumstances and even with- 
out assigning any reason has imposed - the 
maximum period of ' disqualification, which 
cannot be sustameéd. | 
8.. In this caso, further development that 
has iken place is that the petitioners have 
the excess amount of T, A. and 
D. A. and Sitting fee drawn by them during 
the period when they were Directors of the 


Society. . The first respondent has, by the. 


order, ` dropped. the action 


very impagned. - 
some of the Directors of the Society 


who have deposited the amount. In addition 
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to this, the petitioners have: undergone con- 
siderable period of disqualification in so far 
it related to the holding of. office in-the 2nd 
respondent-Society.'. These are very’ relevant 
circumstances to be taken into consideration 
by the firat respondent while fixing the extent 
and duration of disqualification. i 

9. For the reasons ‘stated above, it is held 
that the first respondent is right in’ coming to 
the conclusion that the petifioners have con- 
travened the Bye-laws of the 2nd respondént- 
Society and thereby have become liable for 
the disqualification as provided’ under Sec- 
tion 126-A of the Act. Consequently, the im- 
pugned order (Exhibit-C) passed by the’ firat 
respondent to that extent is not liable to be 
disturbed or interfered with. But, that por 
tion of the order by which the petitioners 
ate disqualified from holding any office in 
any co-operative society for a maximum 
period of fhree years cannot be sustained. 
Accordingly, these writ petitions are partly 
allowed and the impugned order Exhibit ‘C 
dated 29-8-1978 bearing No. ADM. DSQ. 542] 

77-78 passed by the first respondent in so far 
ft relates to the imposing of disqualification 
on the petitioners from holding any office in 
any co-operative society for a period of. three 
years only is quashed. 


10. The matter is remitted to the first 
respondent with a direction to consider the 
question relating to the extent and duration 
of disqualification to be imposed upon’ the 
petitioners under Section 126-A of the Act 
Whe first respondent is also directed to dis- 
pose of the matter within one month from 
the date of receipt of this arder. 3 


11. Let a copy. of this order ‘be despatch- 
ed to the first or without any undue 
delay, . 

Order accordingly 
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G. N. SABHAHIT, J. 

M/s. Gauribidnaur: Sahakara’ Sakkare Kar- 
khane Ltd., Petitioner v. The Government of 
Andhra Pradesh and -others, Respondents. ` 

Writ Petn. No. 5037 of- 1980, D/- 13-2-1981. 


` Constitution of India, Arts. 226, 227 — 
Order of Tribunal of Andhra State demand- 
ing tax from Co-óperative Society in Kama- 
taka in respect of ifs purchase. of sugarcane 
from growers in Andhra Pradesh — Writ 
petition in the Karnataka High Court. chal- 
Se ee 
maintainable. 
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‘The cause of action. for..a writ petition 
challenging the: order of a Tribunal demand- 
ing tax om purchase- of sugarcane by A, a 
society . situated in: Karnataka, from Ba 
grower of sugarcane in- Andhra Pradesh is 
the onder of thie Tribinal, and aot the'sale- of 
the sugarcane.’ i (Para 5) 
` The Karmnatake High Court has no jurisdic- 
tion ‘to: quash orders passed by a Tribunal of 
the State of Andhra Pradesh. 

It would not be just and proper for the 
High Court of Karnataka to quash the order 
of the Tribunal situated within the jurisdic- 
ion of the Andhra Pradesh High Court’ by 
issue of a writ of certiorari, In order to 
issue writ of certiorari for gquashing the 
order of the Tribunal, it is clear that thé 
Tribunal should be. subject to supervisory 
capacity of the High Court being within its 
territorial jurisdiction. (Para 21) 

‘Articles 226 and 227 of the Constitution 
are supplementary and -complementary. . It is 
necessary to bear in mind the provision made 
in Article 227 also while exercising the juris- 
diction undér Article 226 of the Constitution 
by issuing a writ of certiorari to quash an 
order of a Tribunal AIR 1954 SC 440; 1977 
Lab IC 1610 (Cal), AIR. 1968 Delhi 295, Rel. 


om f (Para .8) 
Cases Tie Chronological Paras 
1977. Lab IC. 1610 (Cab .. .. 9 
AIR 1968 Delhi 295 és vse sg 9 
AIR 1954 SC 440 6 
AIR 1953.SC 210 6 
AIR 1943 PC 164 6 


© G. V. Shantaraju, for Petitioner; G. N: 
Seshágīri Rao, for Respondents. 2a y 


. ORDER :— The writ petitioner is. a Co 
operative. Society registered under the Karna- 
taka Co-operative Societies Act, 1959 and is 
running 2 Sugar. Factory at Gouribidanur in 
Kolar Dist. Goribidanur .is approximately at 
a distance of 15 kilometres away from the 
Karnataka- and Andhra Pradesh border in 
Karnataka. The sugarcane growers of Andhra 
Pradesh approached the petitioner Society, 
according to the writ petitioner, with a re- 
quest to..purchase the sugarcane grown by 
them with e view to. alleviate the suffering of 
the sugarcane growers from Andhra Pradesh 
and the Board of Management of the peti- 
tioner Society resolved to purchase the sugar- 
cane grown by them. . Pursuant to the said 
resolution.of the Board; the Society pur- 
chased . ‘during. the years 
1973-74, 1974-75 and 1975-76. The petitioner 
has further submitted ‘that at the time when 
the Board resolved'to purchase the sugarcane 
from ‘the’growers “in. Andhra. Pradesh, -the 
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purchase of sugarcane was exempted from 
tax under the General Sales Tax Laws. The 
third respondent the Asst. Director of Agri- 
culture in the writ petition, however, issued 
a show cause notice demanding the tax at 
the rate of Rs. 10 per metric ton of sugar- 
cane purchased by the petitioner Society from 
the growers in Andhra Pradesh during the 
year 1973 season under the Andhra Pradesh 
Regulation of Supply and Purchase Act, 
1961. After failing in its attempt to persuade 
the authorities to desist from making this 
demand, the present writ petitioner Society 
filed Writ Petition No. 516 of 1976 before 
the High Court of Judicature at Andbra Pra- 
desh, questioning amongst other things the 
legality of the demand made by the third 
respondent. The Andhra Pradesh High Court 
by its order dated 26-9-1977 allowed the writ 
petition filed by the petitioner herein and set 
aside the demand notice and further directed 
the third respondent herein to determine the 
liability, if any, after giving due notice to 
the petitioner Society to place before him all 
the materials and evidence if any, as to the 
place of purchase. A copy of the order of 
the Andhra Pradesh High Court is produced 
along with the writ petition and is marked 
at Annexure A. Pursuant to the said direc- 
tion issued by the Andhra Pradesh High 
Court, the third respondent herein called 
upon the petitioner-Society to furnish all the 
particulars with regard to the cane purchased 
from the sugar cane growers of Andhra Pra- 
desh and to appear before him and to submit 
what the petitioner has to submit in the 
matter. In response to the said notice, the 
petitioner appeared before the third respon- 
dent and filed a detailed statement, regarding 
purchase of the cane, as per Annexure B in 
the writ petition. The petitioner also pro- 
duced the relevant documents like agree- 
ments, permits etc., before the third respon- 
dent. After examining the documents and 
agreement and on hearing the petitioner, the 
third respondent herein held that purchase of 
sugarcane was completed within the State of 
Andhra Pradesh and as such the petitioner 
Society was liable to pay the tax under the 
Act. A copy of the order is produced along 
with the writ petition and marked as An- 
nexure C. Against the order, the present 
writ petitioner preferred an appeal before the 
second respondent namely, the Cane Com- 
missioner and the Director of Andhra Pra- 
desh Government, Hyderabad under S. 21 (a) 
read with Rule 43 (œ) (1) of the Rules. 
The second respondent without hearing the 
petitioner, according to the present petitioner, 
dismissed the appeal by an order dated 29-4- 
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1978. A copy of the said order is herewith 
produced and marked as Annexure D along 
with the writ petition. A revision petition 
was preferred against that order as provided 
under Section 21 (a) (3) before the first re- 
spondent-Government of Andhra Pradesh and 
the first respondent-Government dismissed 
the revision petition without affording an op- 
portunity of hearing to the petitioner. It is 
further contended that the orders at An- 
nexures D and E are not speaking orders at 
al. On these material allegations this is 
what is prayed in the writ petition. 

PRAYER 

“Wherefore it is prayed that this Hon’ble 
Court may be pleased to issue a writ in the 
nature of mandamus or certiorari quashing:— 

(@) Order No. RCO.380/1977 dated 17-2- 
1973 issued by the 3rd respondent (An- 
nexure C); 


(if) Order No. (F2) 1558/1975 dated 29-4. 
1978 issued by the 2nd respondent (An- 
nexure D); 


(iii) Order No. 3172A & S/78-4 dated 
9-11-1978 issued by the Ist respondent (An- 
nexure E) and 


(iv) Grant such other writ, order or direc- 
tion as this Hon’ble Court deems fit in the 
circumstances of the case in the interest of 
justice.” 

2. The learned counsel appearing for the 
respondents raised a preliminary objection at 
the very outset stating that the writ petition 
is not maintainable before this Court, on the 
facts. He submitted that since the prayer is 
to quash the order passed by the Tribunal 
under the jurisdiction of the Andhra Pra- 
desh High Court, by issuing a writ of certio- 
tari, this Court would not get jurisdiction as 
it has no supervisory powers over the Tri- 
bunal within the jurisdiction of the Andhra 
Pradesh High Court. He further submitted 
that the writ petition should be under Arti- 
cle 226 read with Article 227 of the Con- 
stitution of India. ° 

3. As against that, the learned counsel ap- 
pearing for the writ petitioner submitted that 
Article 226, as amended, states that the writ 
is maintainable wherever cause of action or 
any part of it arises. This is what Art. 226 
(2) states : 

“Power conferred by Clause 1 to issue 
directions, orders or writs to any Govern- 
ment, authority or person may also be exer- 
cised by any High Court exercising jurisdic 


tion in relation to the territories within which 


the cause of action, wholly or in part, arises 
for the exercise: of such power notwithstand- 
ing that the seat of such Government OF 
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authority or the residence of such person is 
not within those territories.” 


Relying on this clause, the learned Ses 
submitted that since the sale has taken place 
within the territories of Karnataka, the cause 
of action has arisen in Karnataka and, a8 
such, this High Court has jurisdiction to 
entertain the writ and to dispose it of on 
merits. 

4. I have aleardy reproduced the prayer 
in the writ petition. The prayer is to quash 
the order of the Tribunal confirmed by the 
appellate and revisional authorities. The 
Tribunal is obviously situate in Andhra Pra- 
desh and it is subject to the control of the 
Andhra Pradesh High Court. In other 
words, the cause of action for this writ peti- 
tion is the order passed by the Tribunal and 
not the sale on which the order of the Tri- 
bunal is based. Therefore, in my considered 
view, the cause of action or any part of it 
has arisen within the territories of Karnataka. 
The order is not passed by the Tribunal in 
Karnataka but it is passed by the Tribunal 
in Andhra Pradesh. 


5. It may further be seen that when the 
authority earlier demanded Rs. 10/- per- ton 
of Sugarcane, a writ petition was filed before 
the Andhra Pradesh High Court and the 
Andhra Pradesh High Court directed the 
particular authority to give an opportunity to 
the present writ petitioner and on hearing 
him, pass a considered order. It is already 
held that the sale has taken place in Andhra 
Pradesh and no part of it has taken place in 
Karnataka. That being so, prima facie, as 
the order of the Tribunal stands, the sale has 
taken place in Andhra Pradesh and it has 
assumed jurisdiction. It is the order of the 
Tribunal of Andhra Pradesh that is chal- 
lenged before me. 

6. In this context it is necessary to ex- 
amine the nature of writ to be issued by way 
of certiorari quashing the order of the Tri- 
bunal. I would refer to’ only one authority 
by the Supreme Court as it is followed in 
subsequent cases. It is in the case of T. C. 
Basappa v. T. Nagappa, (AIR 1954 SC 440). 
The judgment is rendered by Justice B. K. 
Mukherjea. In paras 5 and 6 of the judg- 
Ment it is observed thus: 

“Para 5: The principles upon which the 
superior Courts in England interfere by 
issuing writs of “certiorari? are fairly well 
known and they have generally formed the 
basis of decisions in our Indian Courts. It 
is true that there is lack of uniformity even 
in the pronouncements of English Judges, 
with regard to the grounds upon which a 
writ, of as it is now said, an order of 
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‘certiorari’, could issue, but such differences 
of opinion are unavoidable in judge-made 
law which has developed through a long 
course of years. As is well known, the issue 
of the prerogative writs, within which, 
‘certiorari’ is included, had their origin in 
England in the King’s prerogative power of 
superintendence over the due observance of 
law by his officials and Tribunals. The writ 
of ‘certiorari’ is so named because in its 
original form it required that the King should 
be “certified of” the proceedings to be in- 
vestigated and the object was to secure by 
the authority of a superior Court, that the 
jurisdiction of the inferior Tribunal should 
be properly exercised, vide — ‘Ryots of Gara- 
bandho y. Zemindar of Parlakimedi’, AIR 
1943 PC 164 at p. 178. These. principles were 
transplanted to other parts of the King’s 
dominions, 

In India, during the British days, the three 
chartered High Courts of Caclutta, Bombay 
and Madras were alone competent to issue 
writs and that too within specified limits and 
the power was not exercisable by the other 
High Courts at all. “In that situation” as 
this Court observed in ‘Election Commission, 
India v. Sake Venkata Rao’, AIR 1953 SC 
210 at p. 212 the makers of the Constitution 
having decided to provide for certain. basic 
safeguards for the people in the new set up, 
which they called fundamental rights, evi- 
dently thought it necessary to provide also a 
quick and inexpensive remedy for the 
enforcement of such rights and, finding that 
the prerogative writs which the Courts in 
England had developed and used whenever 
urgent necessity demanded immediate and de- 
cisive interposition, were peculiarly suited for 
the purpose, they conferred in the States’ 

sphere new and wide powers on the High 
Courts of issuing directions, orders, or writs 
primarily for the enforcement of fundamental 
Tights, the power to issue such directions, ‘for 
any other purpose” being also included with a 
view apparently to place all the High Courts 
in this country in somewhat the same posi- 
tion as the Court of King’s Bench in Eng- 
land.” 


Again in para 8 the decision states that a 
writ of certiorari is by way of supervisory 
capacity of the High Court. 
7. Article 227 of the Constitution reads: 
“(1) Every High Court shall have superin- 
tendence over alll Courts and tribunals 
throughout the territories in relation to which 
it exercises jurisdiction.” 
Thus taking the scheme of Articles 226 and 
227 of the Constitution and purpose of 









quashing the order of the Tribunal, it is: clear ` 
that the Tribunal. should. be subject tw super- 


stant case the Tribunal is im Andhra Pradesh 
and it is the order of that. Tribunal which is 
sought to be. quashed by issue of a wait of 
certiorari under Article 226 of the Constitu- 
tion. 


8. It may be pointed out that Articles 226 
and 227 of the Constitution are supplementary 
and complementary. It is necessary to bear 
im mind the provision made im Article 227 
also. while. exercising the jurisdiction . under 
Article 226. of the Censtitution by issuing a 
writ of certiorari to quash an order’ eie eal 
bunal. - \ 

9. In the case of Oil. India Lt# v. GN. 
Borah, (1977 Lab IC 1610), a Divistom Bench 
of the High Court of Calcutta; consisting of 
Chief Justice Sankar Prasad Mitra and Salil 
Kumar Datta J., has observed in para IF of 
the judgment thus, “witch: Soppor Mie "view 
that I have takem: © - 


“Mr. Ginwalla has next contended that 
this Court has no jurisdiction to issue a. writ 
of certiorari as the records of the case are 
not within its jurisdiction. This ‘contention 
is wholly unacceptable. We have seen, that 


' by an order of the Central Government the 


-entire proceedings had been transferred to the 
Central. Government Industrial Tribunal at 
Calcutta which has its’ office well within the 
jurisdiction of this Court.” 
Thus, it becomes clear that unless the Ie 
cords. of the case. are..within its jurisdiction, 
the High Court would not issue a writ of 
certiorari. ; 
Simifarty, in the case of Shiv Shanker Lal 
Gupta v. The Commissioner of Income-tax, 
Bombay, (AIR 1968 Delhi 295), a Division 
Bench of the Delhi High Court, consisting 
of Chief Justice K. .S. Hegde and T. V. R 
Tatachari J., has ruled that the High Court 
of Delhi could not ‘entertain & writ of certio- 
Tari. with regard to an order passed by' the 
Income-tax Commissioner in Bombay for 
seizure of articles. - . 


10. I have already pointed out above that 
what-is sought to. be challenged’ and: quashed 
in the present writ petition is the order pass- 





‘the limits of Karnataka State. 


‘Deputy Commissioner, 
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ed by the Tribunal within the jurisdiction .of 
the Andhra Pradesh High Court’ and’ that no 
pest of the canse: of action hes arisen within 
Therefore, I 
am constrained to hold that the present writ 
petition is not tenable before the Karnataka 
High Court.and, hence, it is dismissed. . 


: «No costs: pi 
Petition dismisėd. 
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Bangalore, P 
Bangalore and others, Respondents. 


Writ Appeal No. 129 of 1981, D/- 26-2- 
198L* 

(A) Karnataka Ret Control Act (22 of 
1961), Ss. 5 and 3 (h)'— Word “landlord” in 
S. 5 does not incinde usufructuary mort- 
gagee of premises though definition” of land- 
ford in S. 3 (h) inctodes such mortgagee — 
Usufructuary mortgagee cannot daim Priority 
in allotment of premises. 

Fhe object of Part IL of the Act is to rte- 
gulate the letting’ of premises which are in 
great scarcity so as to ensure’ availability of 
such premises when they fall vacant to those 
who are in need thereof at reasonable rent 
and in certain order of priority. To prevent 

the object of Part IT being defeated, the word 
“jandford” ‘in Section 5 should, in the con- 
text of the provisions of Part i, necessarily 
be given restricted meaning so as not to in- 
clude usufructudry mortgagee of a premises 
though the definition of landlord in S. 3 (h) 
‘(apart from the context) includes a usufruc- 
tuary mortgagee. Since the word “landlord” 
in S. 5 does not include a usufructuary mort- 
gagee of the premises such mortgagee is not 
entitled to priority in regard to occupancy of 
the premises when vacancy thereof occurs., 

(Paras 8, 9) 


(By Constitution of India, Art. 226 —. 
Karnataka Rent Control Act (22 of 1961), 


S. Subramanyaswamy, 


S. 5 — Karnataka Rent Control Rules 1961, 


R. 4B — Allotment of premises — Member 
of State Legistature is entitled to priority 
under Rule 4B —— Whether he had. other 
sufficient accommodation is question of fact 
She Comet wik matge: RE ia. ee SD 


peal. 


ge A ea 
‘w Against judgment of’ Sabhahit, J. in W. P. 


_ No. 10069 of 1980, Dp 22-1-1981. 
‘DY¥/HY/C108/81/GNB 





' Under Rule 4-B a member of the State. 
Legislature would be entitled to pricrity over 
a bank employee in’ the matter of allotment 
of premises. Whether fhe member -had~ ac- 
commodation in the Legislators’ Home and 
whether the same was sufficient for himself 
and the members of his family so as to dis- 
entitle him to claim priority are questions af 
fact which cannot be enquired into by ‘the 
High Court in writ appeal. (Paras 10, 19 


Mirle L. Krishna Murthy, for Appellant. 


VENKATACHALA, 3.:— This appeal is 

from the order of Sabhahit, J., dismissing 
Writ Petition No. 10069 of 1980. The pef- 
tioner therein has presented this appeal. For 
the sake of convenience, the parties will here- 
inafter be referred to according to their re 
specttive positions in the writ petition. 


2. The material facts are these: Premises 
bearing No. 253/22 (first floor, left portion), 
First Block, 4th Cross, Jayanagar, Banga- 
Jore-560011 (hereinafter referred to as “the 
‘premises’} formed the subject matter of pro- 
ceedings under the provisions of Part Hi of 
the Karnataka Rent Control Act, 1951 here- 
inafter referred to as ‘the Act). . The Rent 
Accommodation Controfler, Civil Area, 
Bangalore (hereinafter referred to as ‘the Con- 
troller’), having information that the præ- 
mises had become vacant en 5-4-1980, got 
served on 18-4-1980 a notice on its owner 
(respondent 2) calling upon her to report, as 
required under Section 4 {1) of the Act, the 
vacancy of the premises on or before 20-4- 
1980. ` Thereafter, on 26-4-1980 the petitioner 
who claimed to have become the usufructuary 
mortgagee of the said premises, filed before 
the Controller a report intimating that the 
premises became vacant on 23-4-1980 and 
praying that the premises should be given 
to him for his own use and occupation. ~ 


3. After considering the claim of the peti- 
tioner and the applications of others for 
allotment: of the premises, the Controlles 
made an order on 27-5-1980 rejecting ‘the 
claim of the petitioner and allotting tho pre- 
mises to respondent 4. The Controller took 
the view that the claim of the petitioner was 
not just and reasonable and that respondent 4 
had to be given the highest priority among 
the applicants for the purpose of allotment, 


4 Feeling aggrieved by that order, the 
petitioner preferred an appeal before the De- 
puty Commissioner who dismissed it affirm- 
ing the order of the Controller and observed, 
inter alia, that the petifioner had no valid 
claim for occupation of the premises, but 
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impugned the ssil ardar ef the Cantroller 
and the Deputy Commissioner. The leamed 
single Indge dismissed the writ petifion de- 
dining to.interfere with those order œb- 
serving, iter alia, that the Controller and 
the Deputy Cammissionsr had rightly reject- 
ed the claim of the petitioner and that there 


was no apparent error of Jaw therein so as 
to call for interference. 


-& in this appeal, Shri Mirle ‘Kirishna 
Mourthy, leamed Comme far the appellant 
petitioner, firstly, contended that the lemned 
single Judge, in dismissing the writ pefition, 
had overlooked tthe legal posifion that -ihe 
petifioner, as fhe wsufmuctuary mortgagee of 
the premises, was the landlord thereof as ds- 
fined in the Act and ihat, hence, the Con- 
troller and tthe ‘Deputy Commissioner should 
net have mejected his claim for personal use 
and occupation of the premises. Sbri Krishna 
Murthy referred to ithe definition of the tenm 
landlord’ in Clause 4h} of Section 3 of the 
Act as any person who is for the time ‘being 
receiving or entitled to receive the tent in 
Tespsct of any premises. Shri Krishna 
Murthy argued that since the usufructnary 
mortgagee is entifled to receive ‘the rent of 
‘the premises, he comes within the definifion 
of ‘the term ‘landlord’ and ‘that when he 
‘Claimed that the premises which had fallen 
vacant, should be given to him for personal 
use and occupation, the Controller should 
have given priority to his claim over ‘the 
claims of otber applicants for allotment of 
the premises- unless this {fhe ‘usufructuary 
mortgagee) desire to occupy ‘the ‘premises 
was not ‘bona fide-and teasondble and fhat in 
the preséit case ‘there was absolutely mp re- 
ason ‘to hold ‘that the desire of the pefitioner 
who ‘had no other premises, to occupy ‘the 
premises’ in question, was either not ‘bone fide 
or reasonable. 


7.. Et was also contended iby Shri Krishna 
Morthy that the Controller and the Deputy 
Commissioner had mo jurisdiction to go into 
the question whether ithe usufsoctmary mort- 
gage was genuine or a make believe mne. 
Shri Krishna Murthy submitted that the. peti- 
tioner who was in need of. residential ac- 
commadation, could met:secure it. for along 
time in .gpite of repeated efforts, that «merely 
because the petitioner. took the nsnfructuary 
mortgage of ‘the premises just About the fime 
when it fell ‘vacant, it could not be inferred 
‘that: the: ffransacfion was ia take believe ono.: 
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-8. We shall proceed on the premise that 
the usufructuary mortgage in favour of the 
petitioner was a genuine one and examine 
the question whether an usufructuary mort- 
gagee of premises should receive the same 
consideration as the owner of the premises 
when the same falls vacant. When any 
vacancy of premises occurs and the Control- 
ler has to make an order under Section 5 of 
the Act, the claim of the owner of the pre- 
mises for his use and occupation should 


ordinarily have priority over the application: 


of any other person for allotment of such 
premises, if the claim of the owner is bona 
fide and reasonable. But, should such prior- 
ity be extended to a usufructuary mortgagee 
of such premises? No doubt, the definition 
of landlord in Clause (h) of Section 3 in- 
cludes a_usufructuary mortgagee who is 
entitled to receive the rent of the premises 
_ during the subsistence of such mortgage. But, 
the opening part of Section 3 of the Act, it- 
self qualifies the definitions in that section 
by stating “unless the context otherwise re- 
quires”. In construing any word occurring in 
a provision of an Act, it is permissible to de- 
part from the meaning given to that word in 
the definition thereof in the Act, if the con- 
text of that provision so requires. The whole 
scheme of Part If of the Act is to regulate 
letting of premises which are in great scarcity 
at present, so as to ensure availability of such 
premises when they fall vacant, to those who 
are in need thereof at reasonable rent and 
in certain order of priority. If a  usufruc- 
tuary mortgagee of a premises is put on par 
with the owner in regard to priority while 
deciding who should get such premises when 
a vacancy thereof occurs, a monied person 
who can advance money and take a 
usufructuary mortgage of such premises, gets 
an advantage over a person who is otherwise 
in need of such premises, and desires to take 
it on lease, but does not have large funds to 
obtain such usufructuary mortgage. The ob- 
ject of the legislature in enacting Part H of 
the Act, will be defeated if a person, who 
has money and takes a usufructuary mort- 
gage of the premises, is given priority over 
applicants who can afford to pay nothing 
more than the fair rent for such premises. 
If such priority is given to a usufructuary 
mortgagee, an owner of the premises can 
also defeat the provisions of the Act which 
regulate the rent of premises so ag to pre- 
vent rack-renting when there is scarcity of 
accommodation. For instance, it would not 
be difficult for the owner of a premises, by 
cleverly’ manipulating the terms of the 


usufructuary mortgage, to get a much higher 
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yield for his premises than the rent which 
may be fixed by the Controller while allot- 
ting the premises under Section 5 of the Act, 
to any person or public authority. 


‘9. To prevent the object of Part II of the 
Act being defeated, the word ‘landlord’ in 
Section 5 thereof, should, in the context of 
the provisions of that part, necessarily be 
given a restricted meaning, so as not to in- 
clude a usufructuary mortgagee of a pre- 
mises though the definition of the word ‘land- 
lord’ in Clause (h) of Section 3 (apart from 
the context) includes a usufructuary mort- 
gagee. Hence, we take the view that the 
word ‘landlord’ in Section 5 of the Act do 
not include a usufructuary mortgagee. 









10. The petitioner, a usufructuary mort- 
gagee, was, therefore, not entitled to claim 
any priority in regard to the occupancy of 
the premises in question when the vacancy 
thereof occurred. If his application to the 
Controller was considered on the same foot- 
ing as any other application for the allot- 
ment of the premises, respondent 4 who is 
a member of the State Legislature and had 
made an application for allotment of the 
premises, had, under Rule 4-B of the Karna- 
taka Rent Control Rules, 1961, a claim for 
priority over the petitioner who is an em- 
ployee in a Bank. l 


41. Shri Krishna Murthy contended that 
respondent 4 had already accommodation in 
the Legislators Home and hence could not 
claim priority under Rule 4-B But, such a 
plea was not put forward before the Con- 
troller or the Deputy Commissioner or in 
the writ petition. Whether respondent 4 had 
accommodation in the Legislators’ Home and 
whether such accommodation was sufficient 
for himself and the members of his family, 
are questions of fact which cannot be en- 
quired into in this appeal. 


12. We do not find any good ground to 
interfere with the order of the learned single 
Judge who dismissed the writ petition. 


13. Accordingly, we do not admit this ap- 
peal, but dismiss it. 
Appeal dismissed. 
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M. A. Kamath and ete. etc., Petitioners 
v. Karnataka State Financial Corporation 
and etc. ete., Respondents. 


Writ Petns. Nos. 7621 of 1977, 174, 338, 
339, 650, 2296 and 7937 of 1978, 1978, 4562 
and 10831 of 1979 and 19655 of 1980, D/- 
20-2-1981. .- a. 

(A) Karnataka Public Moneys (Recov~ 
ery of Dues) Act (16 of 1980), S. 3 — Act 
is covered by Entry 43 in List II of Sch. 
VII of the Constitution and is intra. vires 
the State Legislature — Act having re- 
‘ceived assent of President shall prevail 
over the provisions in State Financial 
Corporations Act, 1951. (Constitution of 
India, Arts. 246, 254, Sch, VU, List I, 
Entry 43). 

The subject of recovery in a State of 
claims in respect of taxes and other 
public demands falls under Entry No. 43 
in List I (Concurrent List). of the Se- 
venth Schedule of the Constitution of 
India. It is, therefore, obvious.. that the 


State could legislate for the recovery of.. 


claims in respect of public demands. The 
recovery of loans due that are spoken of 
in S. 3 of the Karnataka Act all fall with- 
fn the terms “Public Demand”. Thus, 
there is no substance in the submission 
that the Government has no. competence 
to legislate the Karnataka Act No. 16 of 
1980 and to validate the action taken 
under the provisions of the defective Act 
viz., the Karnataka Act No. 79 of 1976. 
f 4? at 3S (Paras 16, 20) 
The Act- was reserved for the consi- 
deration of the President and. has recéiv- 
ed his assent, Till the Parliament by vir- 
tue of the power vested in it under the 
proviso to Art. 254 of the Constitution 
passes a new legislation adding, amend- 
ing or eii the provisions of the 
Karnataka Act No. 16 of 1980, the Karna- 
taka Act No. 16 of 1980 prevails over the 
provisions of the Central Act ‘viz. the 
State Financial Corporations Act, 1951. 
f (Paras 24, 25) 
(B) Constitution of India, Art. 246 — 
‘Interpretation of entries in the three 
Lists. - s: 
, The various entries in the three Lists 
are not powers of Legislation but fields 
of Legislation. The power to legislate is 
given by Art. 246 of the Constitution and 
other relevant Articles. The entries in 
the lists are mere legislative heads and 
are of an enabling character. They are 
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designed to definé and delimit the respec- 
tive areas of legislative competence of 
the Union and the State Legislatures. 
They neither impose any implied restric- 
tions on the legislative power conferred 
by the Articles nor prescribe any duty to 
exercise that legislative power in any 
particular manner. It is settled law that 
the language of these entries should be 
given the widest scope of which their 
meaning is fairly capable because they 
set up a machinery of Government. It is 
also ruled that each general word should, 
accordingly, be held to extend to all, an- 
cillary or subsidiary matters which can 
fairly and reasonably be comprehended 
in it, eg., the validation of executive 
orders or a defective law relating to the 
subject referred toin the entry. AIR 1962 
SC 1044, AIR 1972 SC 1061, ATR 1952 SC 
252, ATR 1959 SC 459, AIR 1955 SC 367 
and AIR-1961 SC 1486, Ref. (Para 17) 
(C) Karnataka Public Moneys (Recov- 
ery of Dues) Act (16 of 1980), S. 3 (1) — 
Certification of loan — Provision cannot 
be struck down on ground that section 
does not provide for opportunity of hear- 
ing before certifying loan. (Constitution 
of India, Art. 226 — Natural justice). 
. The -law. is settled that if a particular 
section is silent about the application of 
the principles of natural justice, the 
Court should so interpret that the auth- 
ority concerned is bound to apply the 
principles of natural justice. On that ac- 
count, the provision itself cannot be 
struck down. AIR 1975 SC.596, Referred. 
i as |, (Para, 27) 
There is no bar in the provisions of the 
Karnataka’ Act for the authority to 
apply the principles of natural 
justice. If the authority does- not 
apply the principles of natural justice, 
the order passed by him certifying. the 
recovery of loan has to be quashed and 
that does not justify the striking down 
of the provisions of the statute itself. 
(Para 30) 
(D) Karnataka Public Moneys (Recov- 
ery of Dues) Act (16 of 1980), S. 3 — Act 
is not violative of Art. 14 of the Consti- 
tution on ground of ‘providing a special 
procedure for recovery of public moneys. 
AIR 1961 SC 828, Foll. (Para 31) 
' (Œ) Karnataka Public Moneys (Reco- 
very of Dues) Act (16 of- 1980), S. 3 — 
Certification of loans — Loanees served 
with show cause notices under S. 30 of 
the State Financial Corporations Act, 1951 
calling for repayment of loans — No ob- 
jection raised by loanees. to these notices 
— Held, issue of such notices for a dif- 
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ferent purpose under the Central Act 
could not be treated as sufficient compli- 
ance with rule of audi alteram partem in 
these cases. AIR 1981 SC 136, Rel, on. 
(Constitution of India, Art. 226). 
: (Para 40) 
Cases Referred: Chronological Paras 
' ATR 1981 SC 136 l 4l 
AIR 1979. SC 898: 1979 Cri LJ 773 | 23 
AIR 1978 SC 851 41 
(1977) 1 WLR 766: (1977) 3 All ER 452, 
R. v. Home Secretary, Ex P. Hosenball 
: cae tl 41 
- 28 


AIR 1975 SC 598° ` 
(1971) 2 SCC 779: 
: 17 


AIR 1972 SC 1061: 
- 1972. Tax LR 449 
(1972) 32 L Ed 2d 556: 407 US 67, Marga- 
- rite Fuentes Et Al v. Robert L. Shevin 


$ k `~ 41 

(1971) 2 Lloyd’s Rep 515, Altco Ltd. v. 
Sutherland ` 41 
AIR 1962 SC 1044 i 17 
AIR 1961 SC 828 ` 19, 31 
AIR 1961 SC 1486 ERRA OW Be 17 
AIR- 1959 SC:459 - == 0 Co C I7 
AIR 1955. SC 367: (1955) 1: SCR 1284: 
1955 Cri LJ: 876 - as 17 


AIR: 1954 Trav-Co 518. (FB) . - 19 
AIR“ 1952 SC- 252 paS l 

` K. -Subba Rao, R. S. Hegde, Smt. S. 
Pramila, S. `V. Narasimhan, H. S. Dwa- 
rakanath, M. S. Purushothama Rao, -S. U. 
Sastry and ‘Cc: N. Kamath, for Petitioners; 
C: B. Nandeshwar,'R. V. Vasanthakumar 
and S: G. Doddakalegouda, Govt. Advo- 
čate, for Respondent §° * © t. 
, ORDER:— These writ petitions are in- 
stituted under Article 226 of the Consti- 
tution of India. Petitioner in each case is 
an industrialist and he took loan and ad- 
vance from the Karnataka State Finan- 
cial Corporation (respondent 5) for the 
development of industry. It is the case 
of the respondents that the loanees did 
not repay the loans in accordance. with 
the terms.of the agreement for advancing 
loans and in some cases they did not even 
utilise the. loans for, the proper purpose, 
Hence, the loans were recalled and steps 
were taken for recoveries under the 
Karnataka Public Moneys (Recovery of 
Dues) Act; 1976. The present writ peti- 
tions are filed challenging the competence 
of respondent 5 the. Karnataka State 
Financial Corporation to so.recover the 
loans as arrears of land revenue under 
the provisions of the Karnataka Public 
Moneys (Recovery of Dues) Act, 1979. 

2. The writ petitions are resisted by 
the respondents. They have contended by 
the counter filed by respondents 4 and 5 
viz, the Managing Director, Karnataka 
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State Financial Corporation and 
Karnataka State Financial Corporation, 
that they had the competence to call for 
the dues as the moneys were. not paid in 
accordance with the terms. and the 
loanees defaulted and in many cases they 
did not utilise the loans for the proper 
purpose. They affirmed that they had the 
power to take steps under the Karnataka 
Public Moneys (Recovery of Dues) Act, 
1976, as validated by the Karnataka Pub- 
lic Moneys (Recovery of Dues) Act, 1979. 

_3. The learned counsel appearing for 
the writ petitioners in the different cases 
taised the following points in these writ 
petitions: 

(1) The loans having been advanced 
under the State Financial Corporations 
Act, 1951, the respondents had no auth- 
ority to take steps for the recovery of 
loans -under the provisions of the Karna- 
A Public Moneys (Recovery of Dues) 

ct, - PE AS eS i 

(2) The Karnataka Public Moneys (Re- 
covery of Dues) Act, (hereinafter called 
‘the Karnataka Act’), is-a State Legisla- 


tion and the State Financial Corporations . 


Act, 1951, is a Central Legislation. Ac- 
cording to them, the Central Legislation 
prevails over the State Legislation.” 

-(3) They also contended that the Karna- 
taka State has no competence to' enact the 
Karnataka Public Moneys ‘(Recovery ‘of 


Dues) Act in question.’ ia 
~ (4) Alternatively, they contended’ that 
Section 3 of the Karnataka Act which 
empowered the’ Managing Director to 
send a certificate to the Deputy Commis- 
sioner mentioning the sum due from a 
loanée and requesting that such sum,- to- 
gether with cost of the proceedings, be 
recovered as if ‘it were arrears of land 
revenue, is unconstitutional as it does not 
provide for an enquiry before issuing the 
certificate and thus violates the princi- 
ples of natural justice. l 

(5) They further contended that the 
Managing Director (respondent 4) of the 
Financial Corporation did not give any 
opportunity to the various loanees to 
show cause before certifying the dues re- 
coverable from them and, as such, the 
procedure followed by him was vitiated 
and no steps could be taken ‘on the basis 
of such certificate, f 
Z 4 The learned State Government Ad- 
vocate and Shri. C. B. Nandeeswar and 
Shri R. V. Vasantha Kumar, the learned 
counsel appearing for the Karnataka 
State. Financial Corporation, argued meet- 
ing these points raised by the learned 
counsel for the various writ petitioners, 


the - 
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5. The points, therefore, that arise for 
my consideration in these writ petitions 
are: 

(1) Whether the State Legislature has 
competence to enact the Karnataka Pub- 
lic Moneys (Recovery of Dues) Act, 1979? 

(2) Whether the Karnataka Act pre- 
vails over the Central Act, viz., the State 
Financial Corporations Act, 1951? 

(3) Whether Section 3 of the Karnataka 
Act has to be struck down as unconstitu- 
tional because it does not provide for the 
application of principles of natural jus- 
tice before certifying the loan? 

(4) Whether the Managing Director has 
followed the principles of natural justice 
by issuing a show cause notice and hold- 
ing enquiry wherever necessary, before 
issuing the loan due certificate for re- 
covery of the same? 


(5) If not, whether such certificate have 
to be struck down as offending the princi- 
ples of natural justice? 

(6) What order? 

6. Point No. 1:— There is no dispute 
raised before me about the validity of 
the State Financial Corporations Act, 
1951. It is covered under Entries 43 and 
45. of Schedule VU, List I, of the Con- 
stitution. The said Act contains provisions 
about the recovery of loans also. 


` 7% Section 29 of the State Financial 
Corporations Act, 1951, speaks of rights 
of Financial Corporation in case of de- 
fault. Section 30 contains power to call 
for repayment before agreed period. Sec- 
tion 31 contemplates the special provi- 
sions for enforcement of claims by Finan- 
cial Corporation. It reads: 

“(1) Where an industrial concern, in 
breach of any agreement, makes any de- 
fault in repayment of any loan or ad- 
vance or any instalment thereof or in 
meeting its obligations in relation to any 
guarantee given by the Corporation or 
otherwise fails to comply with the terms 
of its agreement with the Financial Cor- 
poration or where the Financial Corpora- 
tion requires an industrial concern to 
make immediate repayment of any loan 
or advance under Section 30 and the in- 
dustrial concern fails to make such re- 
payment, then, without prejudice to the 
provisions of Section 29 of the Act and 
of Section 69 of the Transfer of Property 
Act, 1882, any officer of the Financial 
Corporation, generally or specially auth- 
orised by the Board in this behalf,, may 
apply to the district Judge within the 
limits of whose jurisdiction the indus- 
trial concern carries on the whole or a 
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substantial part of its business for one 
or more of the following reliefs, namely: 

(a) for an order for the sale of the pro- 
perty pledged, mortgaged, hypothecated 
or assigned to the Financial Corporation 
as security for the loan or advance; or - 

(b) for transferring the management of 
the industrial concern to the Financial 
Corporation; or 

(c) for an ad interim injunction re- 
straining the industrial concern from 
transferring or removing its machinery 
or plant or equipment from the premises ` 
of. the industrial concern without the 
permission of the Board, where such 
removal ‘is apprehended. 

(2) An application under sub-section (1) 
shall state the nature and extent of the 
liability of the industrial concern to the 
Financial Corporation, the ground on 
which it is made and such other particu- 
lars as may be prescribed.” 
contem- 
plates procedure before District Judge in 
respect of applications under Section 31. 

That is the mode of recovery contem- 


plated in the State Financial Corpora- 
tions Act, 1951. 

8. The State Government, however, 
enacted the Karnataka Public Moneys 


(Recovery of Dues) Act, (first published 
in the Karnataka Gazette (Extraordinary) 
on the 7th day of December, 1976). This 
Act, however, came to be repealed and 
the Act was re-enacted as the Karnataka 
Public Moneys (Recovery of Dues) Act, 
1979. It received the assent of the Presi- 
dent on the 18th day of April 1980 and 
was published in the Karnataka Gazette 
(Extraordinary) as Karnataka Act No, 16 
of 1980 on the 24th day of April 1980. 
This Act provides for recovery of dues as 
arrears of land revenue. 

9. The relevant portion of Section 3 
of the said Act reads: 

“Recovery of certain dues as arrears of 
land revenue: 

(1) Where any person is party— 

(A) to (C) ...... 

(D) to any agreement providing that 
any money payable thereunder to the 


‘State Government shall be recoverable as 


arrears of land revenue; 
and such person— 

(a) makes any default in payment of 
the loan or advance or any instalment 
thereof; or 

(b) having become liable under the con- 
ditions of the grant to refund the grant 
or any portion thereof, makes any default 
in the refund of such grant or portion or 
any instalment thereof; or 
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(e) otherwise fails to comply 
terms of the agreement, 
. then,— i 
` (i) in the case of the State Government, 
such Officer as the State Government may 
by notification authorise in this behalf; 
(ii) in the case of a Corporation or a 


with the 


Government Company, the Managing 
Director thereof; and 
(iii) in the case of banking company, 


the local agent thereof by whatever name 
called, 

‘may send a certificate to the Deputy 
Commissioner, mentioning the sum due 
from such persons and requesting that 
such sum together with the cost of the 
proceedings and future interest at the 
prescribed rate up to the date of recovery 
be recovered as if it were arrear of land 
revenue. A certificate sent to the Deputy 
Commissioner may be withdrawn at any 
time.” 

Sub-section (2) states that the Deputy 
Commissioner, on receiving the certifi- 
cate, shall proceed to recover the amount 
stated therein as an arrear of land re- 
venue. l 

Sub-section (5) states that no suit for 
the recovery of any sum due as afore- 
said shall lie in a Civil Court against any 
person referred to therein if proceedings 
to recover the same are pending before 
the Deputy Commissioner. 

Section 4 (1) speaks of savings. 

Section 6 speaks of repeal and valida~ 
tion etc, Sub-section (1) of Section 6 
stated that the Karnataka Public Moneys 
(Recovery of Dues) Act, 1976, (Karnataka 
Act No. 79 of 1976) is hereby repealed. 
Sub-section (2) reads: . ; 

“Notwithstanding any judgment, de- 
cree or order of any court, anything done 
or any action taken, (including rules or: 
orders made, notices or certificates issued 
and proceedings initiated:to recover any 
amount) or purported to have been done 
or taken under the Karnataka Public 
Moneys (Recovery of Dues). Act, 1976, 
(hereinafter referred to as the 1976 Act) 
shall be deemed to be as valid and effec- 
tive as if such thing or action was done 
or taken under the corresponding pro~ 
visions of this Act, which under sub-sec- 
tion (3) of Section 1 shall be deemed to 
have come into force on the 15th day of 
June, 1976, and accordingly no suit or 
other legal proceedings shall be main- 
tained or continued in any court ques- 
tioning the validity of anything done or 
any action taken or purported to have 
been done or:taken under the 1976 Act 
on the ground that. the said Act is un- 
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constitutional or void as it has not been 
reserved for the assent of the . President 
and assented to. by the President.” 

10. The learned counsel appearing for 


the writ petitioners submit that when 
there is a Central Act viz, the State 
Financial Corporations Act, 1951, (here- 


inafter called ‘the Central Act’), making 


provision for the recovery of loan, it was ., 


not competent for the State Legislature 
to legislate on the same subject and, thus, 
according to them, the Karnataka Act 
should be struck down as unconstitu- 
‘tional. . : 

11. The learned State Government | 
Advocate Shri S. G. Dodda Kale Gowda, 
however, ‘invited my attention to Entry 
No. 43 in List IZ (State List) which, ac- 
cording to him, empowers the State Gov- 
ernment to legislate the Karnataka Act 
in question. l 

12. Entry No. 43 reads: 

“Public Debt of the State.” 


13. The learned Advocate Shri C. B. 
Nandeeswar pointed out that that Entry 
is not relevant for enacting the Karna-. 
taka Act because that speaks of “Public 
Debt of the State’. “Public Debt of the 
State” means “Debt that is due from 
the State”. Hence, that would not enable 
the State Legislature to enact the Karna- 
taka Act in question. On the other hand, 
he pointed out that the Act is covered by 
Entry No. 30 which reads: 

‘*Money-lending and money-lenders; 
relief of agricultural indebtedness.” 


14. The learned counsel appearing for 
the writ petitioners, however, submit 
that the subject of the present Karnataka ` 
Act is not so much of money-lending and 
money-lenders, but it specifically refers 
to recovery of public demand and, as 
such, Entry No. 30 also would not cover 
the subject of the Karnataka Act. 

15. There is some force in the sub- 
mission so made. There is, however, in 
Item No, 43 of List III (Concurrent List), 
this subject viz., Recovery in a State of 
claims in respect of taxes and other pub- 
lic demands, including arrears of land 
revenue and sums recoverable as such 
arrears, arising outside that State. 


16. Thus, the subject of recovery in 
a state of claims in respect of taxes and 
other public demands falls under Entry 
No. 43 in List IIT (Concurrent List) of 
the Seventh Schedule of the Constitution|’ 
of India. It is in the Concurrent List. It 
is, therefore, obvious that the State could; 
legislate for the recovery of -claims in 


‘respect of. public demands. The recovery] - 
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of the sums in question obviously relates “~ 





to public demands. The recovery of loans 


| |due that are spoken of in Section 3- of 


Yu 


l nies, including the Life Insurance 


the Karnataka Act all fall within the 
terms ‘Public Demands’. They are 
relating to State Government, Corpora- 
tion; or a Government Company. It is 
made ‘clear in the Central Act in Sec- 
tion 4 (3) that the State Government 
shall, with the approval of the Central 
Government, determine the number of 
shares which may, respectively, be distri- 
buted among— 

(a) the State Government, 

(b) the Reserve Bank, 

(ba) the Development Bank, 

(c) scheduled banks, insurance pune: 

or- 

poration of India established under Sec- 
tion 3 of the Life Insurance Corporation 
Act, 1956, investment trusts, co-operative 


banks or other financial institutions, and . 


(d) parties other than those referred to 
im clauses (a), (b), (ba) and (c): 

Provided that the number of shares 
which may be allocated to the parties re- 
ferred to in clause (d) shall in no case 
exceed twenty-five per cent, of the total 
number of shares. : 

Thus, it is obvious that demand by 
State Financial Corporation established 
under the Central Act is a Public De- 
mand. Therefore, it is obvious that the 
State Legislature has competence to 
legislate the Karnataka Act under Entry 
No. 43 in List III of the Seventh Sche- 
dule. 


17. Tis relevant to remember in this 


context that the various entries in the 
three Lists are not powers of Legislation 
but fields of Legislation, (Vide: Calcutta 
Gas Company v. State of West Bengal, 
AIR 1962 SC 1044 (1049). The power to 
legislate is given by Article 246 of the 
Constitution and other relevant Articles, 
(Vide: Union of India v. Dhillon, (1971) 
2 SCC 779 (792): (AIR 1972 SC 1061 at 
p. 1069, 70)). The entries in the Lists are 
mere legislative heads and are of an 
enabling character. They are designed to 
define and delimit the respective areas of 
legislative competence of the Union and 
the State Legislatures, (Vide: State of 
Bihar v. Kameshwar Singh, AIR 1952 SC 
252). They neither impose any implied 
restrictions on the legislative power con- 


-|ferred by the Articles nor prescribe any 


duty to exercise that legislative power in 
any particular manner, (Vide: State of 


Bihar v. Kameshwar Singh, AIR 1952 SC 
It is settled law that the language 
should be ‘given -the 


252). 
of these entries 
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widest scope of.which their meaning „is 


fairly capable because they set up aj 
machinery of Government, (Vide: Ram- 
chandra v. State of Bombay, AIR 1959 


SC 459 at p. 462 and Hans Muller v. Su- 
perintendent, (1955) 1 SCR 1284: (AIR 
1955 SC 367)). It is also ruled that. each 
general word should accordingly, be held 
to extend to all ancillary or subsidiary 
matters which can fairly and reasonably 
be comprehended in it, e.g., the valida- 
tion of executive orders or a defective 
law relating to the subject referred to in 
the entry. (Vide: Jadao v. Municipal Com- 
mittee, AIR 1961 SC 1486). 

18. Bearing these principles in mind, 
I have no hesitation to hold that the State 
Government is competent to legislate the 
Karnataka Act and also to validate the 
action taken under the defective Act of 
1976. - 


19. It may also be pointed out in this 
context that a Full Bench of the Travan- 
core-Cochin High Court, reported in AIR 
1954 Trav-Co 518, has observed that Item 
No. 43 in List III of the Seventh Schedule 
authorises the Parliament as also the 
State to legislate in respect of recovery 
of all claims whether they accrue before 
or after the Constitution. The decision in 
the case of Mannalal v. Collector of Jha- 
lawar, (AIR 1961 SC 828), may also be 
perused in this context. 

20. These decisions support the view 
that I am taking. Thus, I hold that there 
is no substance in the submission that 
the Government has no competence to 
legislate the Karnataka Act No. 16 of 
1980 and to validate the action taken 
under the provisions of the defective Act 
viz., the Karnataka Act. No. 79 of 1976. 

21. Point No. 2: Article 254 of the 
Constitution of India deals with a situa- 
tion where there is inconsistency be- 
tween the law made by the Parliament 
and the law made by the Legislatures of 
the State. It reads: 
` “(1) If any provision of a law made by 
the Legislature of a State is repugnant 
to any provision of a law made by Par-. 
liament which Parliament is competent 
to enact, or to any provision of an exist- 
ing law with respect to one of the mat- 
ters enumerated in the Concurrent List, 
then, subject to the provisions of cl. (2), 
the law made by Parliament, whether 
passed before or after the law made by 
the Legislature of such State, or, as the 
case may be, the existing law, shall pre- 
vail and the law made by the Legislature 
of the State shall, to the extent of che 
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` that the earlier Act viz., 
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(2) Whether a law made by the Legis- 
lature of a State with respect to one. of 


the: ma*ers enumerated: in the Concur- ` 


rent List contains ‘any provision . repug- 
nant to the provisions of an earlier law 
made by Parliament. or..an existing law 
with respect to that matter, ` then, the 
law so made by the Legislature of such 
State shall, if it has been reserved: for 


the consideration of the President and ` 


has received his assent, prevail. in. that 
State: - 


Provided that nothing in this anes 
shall: prevent Parliament from enacting 
at any time any law with respect to the 
same matter including a law adding to, 
amending, varying or repealing the law 
80 made by the Legislature of the State.” 


22. ‘Thus,. it_ is clear that the present’ 


legislation viz., the Karnataka Act, falls 
directly | within the scope of clause (2) of 
‘Article 254 of the Constitution of India 
and, as such, the law made by the Karna- 
taka Legislature shall prevail over the 
provisions of the Central Legislature, as 
the legislation was reserved for the con- 
sideration of the. President and has re- 
ceived the assent,. as stated above on. the 
18th ‘day of April’ 1980. 


23. The Supreme: ‘Court of India-. had 
an occasion to consider this:. aspect at 
length in the case. of’ :M. Karunanidhi v. 
Union of India,- (AIR 1979 SC 898); where- 
in, inter alia, the E Court has laid 
down: . .- 


“Where, haere a Awe fae by the 
State Legislature on a subject covered by 
the Concurrent .List is inconsistent with 
and repugnant to-a previous law made 
by the Parliament, then such a law can 
be protected by, obtaining the assent of 
the President -under.. Art. 254 (2) of the 
Constitution. The result of obtaining the 
assent of the President. would be that so 
far as the State Act is concerned, it will 
prevail in the State and overrule. the pro- 
visions of the. Central Act in their ap- 
Pplicability to the State only. Such a state 
of affairs will exist only until Parliament 
Iay.at any time make.a law adding to, 
or amending, varying or repealing the 
law made by the State Legislature under 
the’ proviso to Art. 254. R 1 (Vide: pers 8 of 
the judgment) - . -: _ 

24. It may be noticed in this context 
the Karnataka 
Act ‘No: 79 of 1976, was not reserved for 
the consideration of the President and 
that it did net receive the assent of the 
President. at is why Karnataka . Act 
No. 16 of 1980 is enacted and. it has .re- 
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ceived the assent of the oo on. 
the 18th. day of April 1980, . stated : 


above. This Act makes providing. as quot- 
ed above for validation of the action taken.: 
under the earlier Act viz; Act No. 79 of ` 
1976 and that is within the competence 
of the Legislature. 


- 25. Thus, I am satisfied that till the 


fr 


tral Act viz, the State Financial Se eee 





stane in the submission made 
learned :counsel for the writ petitioners 
that the. Karnataka Act cannot prevail 
over the provisions of the Central Act. 

:26.- Point No. 3: It is true that Sec. -3, 
which speaks of recovery of certain dues 
as arrears of land revenue in the Karna- 
taka Act, does not mention under sub- 
clause’ (c) that. any opportunity .. should 
be given to the loanee before the con- 
cerned authority. may send a: certificate | 
to the Deputy Commissioner,. mentioning . 
the sum due from such persons and re- 
questing that-such sum, together with the - 
cost of’ the proceedings. and future inter- 
est at. the prescribed rate up to the date 
of recovery, be recovered as if it were 
arrear of land revenue. . 

27: It is for . that reason :that ihar 
learned counsel submitted that thè provi- 
sion Should be sruck down’. as offending ` 
the principles of. natural; justice. It-may ` 
be mentioned in this context that the 
law is settled that if a paricular section 
is silent about the application of the prin- 
ciples of natural justice, the Court should 
so interpret that.the authority concerned 
is bound to apply the principles of natu- 
ral justice. On that account, the provision 
itself cannot be struck down. | 

_28 In the case of. Govt. of Mysore v. 
J. V. Bhat (AIR 1975 SC 596), the Sup- 
reme Court of. India had an occasion to 
examine this aspect while considering 
the provisions of the Karnataka Slum 
Areas (Improvement and Clearance) Act 
{8. of 1959). In para 2 of the judgment, 
his Lordship Justice Alagi ami, who 
delivered - the judgment for the Bench, 


` “There are two: possible approaches to 
this question. One'is to hold that the pro-, ` 
visions of the statute are themselves un- 
constitutional because they. do not pro- 
vide a-reasonable opportunity for the 
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affected parties to be heard, the other if 
to hold that as there is-nothmg in the 
statutory provisions: which debar-.the ap- 
plication of the principles of natural jus- 
tice while the authorities exercise the sta~ 
tutory . powers...-under. . the Act, 
and . as. the — principles: - of-.- natu=. 
ral justice would apply, unless the statu- 
tory provisions , point- to the contrary. 


the statutory provisions themselves arg ` 
not unconstitutional though the . notifica- - 


tions issued under them may, be struck, 
down if the authorities concerned’ do not 
observe the principles of natural justice 
while exercising their statutory’ powers, 
As there is a presumption of constitution- 
ality. of’ statutes unléss contrary is. estab- 
lished itis the latter course that appears 
ae us, to be’ the proper approach” - 


.. These „observations. apply: on. all 


fours. and answer the contention . raised’ 
before me by the learned, counsel: foe sa 


writ petitioners,- : 
30. ‘There is no bar- in the: sprivisions 
of the Karnataka Act.for the. authority 
to -apply the principles .of . natural: jus- 
tice. If. the authority does: not. apply the 


principles.of: natural. justice, the . order ` 


passed by. him. certifying.the recovery of 
loan has to.be quashed and that does not 
justify the striking. down of the provi- 

sions of the statute itself. rnat is my. an~ 
er to Point No. $.. 


LE T 


.31. Before I- “proceed , toe ane ene 


points, it is necessary-to: refer to.a ‘feeble’ 


argument - advanced before me ‘that the ` 
should: 


provisions-.of the-.Karnataka Act. 
be struck. down as offending. Article 14 of 
the Constitution of India. According to 


the learned counsel for the ~.writ=peti-. 


tioners, there.was no justification in pro-: 
viding -for a -special procedure .. for the 
recovery. of public moneys, Thispoimt is 
answered bythe Supreme Court of-India: 


in the case of Manna.Lal. v...Collector of: 


Jhalawar,. (AIR. 1961 -SC - 828), eee 


and succinctly thus: - 


“The last point aA was that in sá 
far as the Act enables moneys due to thé’ 
Government in respect ofits trading :acti- 
vities to be recovered by way- of public 
demand, it offends Art: 14‘of the ‘Consti-: 
tution. Tt is’ said -that -the ‘Act ‘makes ` ‘a 
distinction between other bankers and the 
Government’ as- a`banker, in respèct - of 
the recovery -of moneys ‘due: It seems to 
us that the Government; even as'a bankķ= 
er, can be legitimately put in a- separate 
class, The ‘dues of the “Government of a 
State are thé dues of 'the-entire people of 


the ‘State.: This being the position, a law’. 


giving special facility ‘for the recovery af 
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.of ‘the power ‘to call for ‘the 
_ before the agreed’ period. Section 31_con-" 
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such-‘dues -cahmot, im‘ any: event, be ` 
to ‘offend: Art. 14 of thé Coristitution.” 
“Hence, Evam- constrained to reject that- 
submission also’ of the: learned counsel, 
appearing for- the writ: petitioners. 
32. : Points -Nos:.4°&' 5:— It “is séttled 
law as pointed out abve that wherever 


` Said 


. the statute does not exclude- the applica- 


tion of the principles of natural Justice, 
it is the duty of:the authority to apply 
the same before making any order af- 
fecting the interests of the -party con- 
cerned: — the loanees-in the instant cases. 


It is an established fact, -which is not in 


dispute,. that the Managing: Director, be~ 
fore issuing the certificate to the Deputy 


Commissioner for recovery of the loans’ 
; due as arrears of land-revenue,-has” not. 


given -an opportunity -tö the loanees con~ 


_ cerned by issuing a show eause notice and: 
: holding an enquiry about.: 


the ‘actual’ 
amount due, wherever n 
: 833. The learned. Advocate Shri c. Bc 


Nandeeawar however, strenuously -argu-. 


_ed that. in all these cases notices were issu- 


ed tothe concerned.loanees: under Sece 
tion 30, of the .-State;. Financial Corpora~ 
tions Act, 1951, calling for repayment of: 
loans. and that they did riot raise,any ob- ` 
jection and, as such, it was redundant: to 
give them further, opportunity under TR 


provisions ‘of. the Karnataka Act.. 


“34. It is-true that notices were eke l 
to the: loariees ‘under Section 30 of the 


Central” Act calling “upon “them to repay 


the loans::- and - mentioning _ also. the 
amounts due.“It is alsö true that they ‘did. 
not’ raise any objection’ for’ the said noth, 
cés-'of demand.’ The point’ for my "consi 
deration, ’ however, is; Whether that could 


‘dispense with the‘show cause notice ~be- 


fore the’ ‘Managing Director took action, 
under Section 3 ‘of the S analeke Act? ~ 


A 35 For: that purpose, ‘it is. necessary 
to understand the’ ‘scheme ‘of the Central, 
Act. As stated above, Section 30 speaks . 
“repayment 


templates special’ provisions ‘for enforces 
ment of claims’ by Financial Corporation. | 
It contemplates that the Financial” Cor- 
-pôratión “ ‘should apply” ‘to the ‘District 


Judge’ asking for the réliefs and the Dis- 
trict-Judge ‘is expected utider the Act to 


hold an enquiry obviously giving’ oppor- 
tunity to the loanees to put in their say. 
That is) how ‘the - principles: ‘of natural 
justice are safeguarded under the scheme. 


‘of the Central Act. 


= 36. The’ learned counsel appearing “for 
the writ petitioners,’ in’ ‘the’ ‘direumstances, ° 
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contended that giving a notice of demand 
recalling the money under - Sec- 
tion 30 of the Central Act would not in 
any way satisfy the principles of natural 
justice to be observed by the Managing 
Director before issuing certificate of re- 
covery to the Deputy Commissioner. 

37. In view of the certificate now issu- 
ed by the Managing Director under the 
Karnataka Act, the loanees would be de- 
prived obviously of the opportunity that 
they had under the Central Act to con- 
test the matter before the learned Dis- 
trict Judge. Therefore, there is sub- 
stance in the submission made by the 
learned counsel for the writ petitioners 
that opportunity should have been given 
to the loanees to submit their say before 
the Managing Director issued certificates 
for the recovery of the loans from the 
writ petitioners.. 

38. The learned Advocate Shri C. B. 
Nandeeswar further submitted that. the 
Managing Director has taken care to cal- 
culate the amounts due in accordance 
with the registers kept in the Corpora- 
tion and giving further opportunity to 


-the loanees’would have amounted to an 


empty formality and nothing more, He 
further submitted that the Court should 
be guided by the substance and not by 
the. mere formality. He also submitted 
that in Writ Petitions Nos. 174, 650 and 
7937 of 1978, 4562 of 1979 and 1955 of 
1980, letters were issued informing 
action proposed to be taken under the 
Karnataka Act. Hence, he submitted that 
the action taken by the Managing Direc- 
tor cannot be struck down on the mere 
formality of not issuing a show cause 
noticé to satisfy the principles of natural 
justice. According to him, the facts of 
each case should be appreciated while 
holding whether the principles of natural 
justice are satisfied or not. In view of 
the statutory notices issued under Sec- 


_tion 30 of the Central Act and also the 


letters addressed to the loanees under 
the Karnataka Act, he submitted that no 
further action was necessary to satisfy 
the principles of natural justice on the 
facts of the present cases.. 

39. The letter that he speaks of, as 
issued under the Karnataka Act, is cer- 
tainly not a show cause notice calling 
upon the loanee to submit his say before 
certifying dues for recovery to the De- 
puty Commissioner; I would reproduce 
one such letter. It reads: 

“Dear Sirs, : 

I am desired to state that your case was 
reviewed ‘by our Managing Director . on 
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the- 


A.LR 
the 24th morning: It was seen that the 
dues amount to about Rs. 74,000 and the 
default started as far back as 12-8-1975. 

You are given time till 15th September 
1976 to clear the dues; failing which it 
has been decided to refer your case to 
the concerned Deputy Commissioner to 
take further action, after due local pub- 
licity for recovery of the dues as arrears 
of land revenue. 

40. Thus, the letter “Geass “informe 
the proposed action to be taken. It no 
doubt intimates the amount found due 
by the Managing Director. It is, however, 
necessary to remember that show cause 
notice has to be issued for settling the 
dues as in most of the cases there were 
disputes regarding the quantum’ of dues. 
Hence, by no stretch of imagination can 





it be said that these letters, informing 
the parties about the proposed action, 
would amount to a show cause notice as 
to satisfy the principles of natural justice. 

41. The Supreme Court of India had 
an occasion to consider these aspects rais- 
ed before me in the argument of tha 
learned Advocate Shri C. B. Nandee- 
swar in the case of S, L. Kapoor v. Jag- 
mohan, (AIR 1981 SC 136). Their Lord- 
ships have, inter alia, observed in para 10 
of the judgment thus: 

“One of the submissions of the learned 
Attorney General was that when the 
question was one of disqualification of an 
individual member, Section 16 of the 
Punjab Municipal Act expressly provid- 
ed for an opportunity being given to the 
member concerned whereas Section 238 
(1) did not provide for such an opportu- 
nity and, so, by necessary implication, it 
must be considered that the principle 
audi alteram partem was excluded. We 
are unable to agree with the submission 
of the learned Attorney General. It is 
not always a necessary inference that if 
opportunity is expressly provided in one 
provision and not so provided in another, 
opportunity is to be considered as ex- 
cluded from that other provision. It 
may be a weighty consideration to be 
taken into account but the  weightier 
consideration is whether the administra- 


tive action entails civil consequences. This . 


was also the view taken in Mohinder 
Singh Gill v. Chief Election Commission- 
er, New Delhi, (AIR 1978 SC 851) . 

The Supreme Court of India, kag 
held that even in such cases it was neces- 
sary to apply the doctrine of audi alte- 
ram partem, has: further observed in 
para 16-.of the judgment thus:. `. 


J 
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tion No. 643.of 1978. The petitioner therein 
has presented this appeal. -For the sake. of 
convenience the parties will hereinafter be 
referred to according to their respective 
positions in the writ petition, 


3. The niaterial facts. for ‘“decidihg this 
appeal are briefly. these: <i oo 

The petitioner had made two. applications 
before’ the’ Sub-Divisional Magistrate, Rama- 
Ragaram, seeking relief from indebtedness 
under the provisions of the Karnataka Debt 
Relief Act, 1976. Those applications: stood 
transferred to the Taluk Magistrate, Magadi 
Taluk’ for being: @igposéd : of by “hint *. by 
operation of S. 4-of ‘the -Karnataka Debt 
Relief (Amendment) Act, 1976. ‘In: 
applications: the petitioner -alleged that hè 
had ‘executed a mortgage deed ‘in favour of 
respondent No. 2, mortgaging his “house for 
a sum of’ Rs: '4,000/-- borrowed by him from 
the latter. He claimed therein that -he be- 
ing a debtor under the Act, the mortgage 
stood redeemed and-he was entitled to ob- 
tain release of ‘the mortgaged property from 
respondent No. 2. Respondent No.- 1° who 
held an enquiry on those - applications re- 
corded - the: ‘statements of respondent... No.2 
and his witnesses and that of the petitioner. 
On the’ basis of such: statements he made an 
order rejecting the applications of the peti- 
‘tioner. That ` one had pe appneees in 
the writ petition. -` 
_ & In the writ pottion the case of the 
‘petitioner was' that’ he was ‘not’ afforded by 
respondent No. 1 sufficient opportunity to 
cross-examine respondent” ‘No, -2 and’: his 
witnesses and to examine his own witnesses 
and hence the order of respondent No. 1 
impugned ‘in the writ petition was vitiated. 
fhe learned ‘single Judge did not accept the 
above, plea of the petitioner, on ‘the ground 
that there was nothing on record to 
denial of such opportunity. In that ' view, 
the learned ‘single Judge declined to inter- 
fere with the order impugned in ‘the wey 
petition. 

5. In this appeal Sri K. S. ‘Gaufishanker, 
learned counsel for the appellant-petitioner, 
urged that the learned single Judge was not 
justified in brushing aside the contention of 
denial of opportunity to’ cross-examine’ re- 
spondent No. 2 and his’ witnesses and to 
examine the petitioner’s -witnesses- on the 
sole ground that the records of enquiry -of 
respondent No. 1 did ‘not reveat such: denial. 
Sri Gaurishankar submitted that by teason 
of the prohibition contained in S. 5 (7) of 
the Act, the, petitioner could not have the 
assistance of a legal practitioner in ‘the 
proceeding before respondent No. 1, ‘that 
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those. 


fact, which requires examination with re~ 
ference to the contents of the mortgage 
deed and other. evidence to be adduced by 


show . 





ALR 
principles, of natural justice imposed -a dity 


on the: authority conducting the enquiry 
under the Act to.intimate each party- that 
he had aright to- cross-examine the wit- 
nesses: produced by the' opposite party and 
to. ‘indicate in .the record. of . deposition o 
each. witness whether such opportunity to 
cross-examine-.was offered and., whether | it 
was .availed of.. We-are'of the . view that 
this contention of Sri. Gaurishankar. is. sound 
and should be upheld. 


‘6. If the record of deposition eth 
order sheetdoes- not disclose that the party 
against whom ‘evidence was given’ by ‘a wit- 
ness; was not told that’he could cross-exam- 
ine‘such witness,- and such party did- not) 
cross-examine, the'-only inference that can 
be drawn’ is that sich opportunity was not 
afforded to such party: In the present ‘case, 
the‘ records of enquiry ‘held by respondent) 
Noi: 2, admittedly do' not disclose that ‘such 
Opportunity was afforded:‘to the ` petitioner. 
Hence, the proceedings before respondent 
No. 1 were vitiated. 


.7. However, Sti M. Papania,. learned 
counsel for respondent No, 2, contend 
that the mortgage deed in question © was 
executed jointly by the petitioner and his 
son and hence the applications filed by th 
petitioner alone were not maintainable W 
donot consider that we. can allow -this 
point to be raised for the first time in this 
appeal. Whether the applications made b 
the petitioner were maintainable under t 
Act or not, is a mixed question of law and 









the parties in that regard. Hence, we .do 


not permit this contention to be raised for 
the first time in this appeal. 
8. In the result, we allow this’ appeal, 


reverse the order of the learned single Judge, 
quash the order of’ respondent No. 1 :im- 
pugned in the writ petition and remit the 
applications under S. 4 (f) of the Act to 
respondent No. ł for fresh disposal: after 
affording opportunity to the petitioner to 
cross-examine respondent No. 2 and his 
witnesses and to examine peutioners, own 
witnesses, if any. ` 

However, we make it clear that it shall be 
open to respondént No. 2 to’ raise before 
respondent No. 1- the plea that the applica- 
tions filed by the pelitioner are not maine 
tainable.- If such plea is raised by respon- 
dent No.'2 before respondent No, 1, re 
spondent No. | shall permit the parties to 
adduce evidence in respect of it before re- 
cording a finding on such plea. 
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by man becomes a ‘chemical, -such could not 
have been the intention of the Legislature 
though providing for exclusion ..of certain 
chemicals chargeable under - separate heads 
iin the language of the item is - indicalive 
ithat the Legislature wanted to give a wide 
meaning to -the word ‘chemical’ but, not so 
wide as to make it meaningless. Therefore, 
we must understand ‘chemicals’ to . mean 
and include only those items which are 
normally understood > as chemicals by 
chemists, students of chemistry and others 
who. have occasion to mix chemicals to pre- 
pare something out of it or. use-it for pur- 
pose of laboratory experiments by schools 
and colleges. This may include medicinal 
and toilet preparations dispensed by, Chemists 
and Druggists.’ It is ‘incorrect to include 
\Sodium Nitrate in: those items of chemicals 
knowing it to be.sold. -as fertilizer. It is 
significant to notice that though -tbe peti- 
‘tioner deals in other fertilizers than Sodium 
‘Nitrate, Sodium Nitrate alone is subjected 
‘to levy of octroi. Therefore, if the Muni- 
¿cipal Council is of the view that the other 
“chemical fertilizers.are not liable. to be sub- 
jected to levy of octroi duty, burden is on 
lit to explain why Sodium Nitrate is singled 
‘out, No explanation is forth- -coming from 
ithe Municipal Council. i ; 


9. Therefore, 
the Municipal Council has taken that chemi- 
cal fertilizers in themselves are not liable to 
-l'octroi duty as’ it appears to be the intention 
‘of the Government also. . os 

i “10. In- these citcumstances,. the petitioner 
must succeed. in'his prayer to have : the 
,demand notice Exhibit-B quashed as ‘ being 





Court, while the whole of the amounts 
demanded by demand notices under. Exts, F 
fo K have been paid by the - petitioner. 
Similarly, by.an order of this Court, sums 
of Rs, 686-40, 686-40 and 667-07 have been 
paid to the Municipal Council as octroi on 
Sodium Nitrate. This levy and collection, 
for the reasons stated above, is without the 
authority of law and the petitioner is liable 
to get refund .of the amounts. Accordingly, 
Ext.-B the demand notice as well as Exhi- 
bits F to K for the earliér periods are 
quashed.. A writ of mandamus will issue 
ito the 2nd respondent —. Municipal Council 
ito refund the amounts above. indicated . as 
paid by ‘the: pelina .as octroi on Sodium 
‘| Nitrate. 


m IL The peitai „js ‘also; entitled to his 
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‘it: must be understood that . 


without thé authority of law. It appears 
that half the amount demanded in Ext-B 
has been paid under the -directions of the - 


7 * Against order of ` 
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‘the remaining half of the’ demand in Exhi- 
bit-B` stands hereby cancelled. “Advocate’s 
fee Rs. .100/-. 
: 2S _ Petition allowed: 
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D. M. CHANDRASHEKHAR, C. J- AND 
N. VENKATACHALA, J3. — 

Mohammed Dasthagir, © Appellant v. 
Tahsildar and Taluk Magistrate, .Magadi 
Town and another, Respondents. 

_ Writ. Appeal No. 631. of 1980, Di 
1980.4 >» . 

(A); Karnataka Debt Relief Act- (25 of 
1976), S. 5 (7) (as amended by . Karnataka 
Debt Relief (Amendment) Act, 63 of 1976), 
6. 3 — Enquiry under — Order sheet rot 
showing party having been told of right tọ 
cross-examine witnesses — Effect. Writ 
Petn. No. 643 of 1978, B/- TAE Be 
versed. - 

In -view of the prohibition in S. 5 (7), the 
authority ‘conducting an’.enquiry under the 
Act should intimate each party, of his, right 
‘to cross examine the witnesses .of the oppo- 
site party. , If the order sheet does not com- - 
tain such intimation having been-made, the 
only inference is that such opportunity was 
not afforded. _Thus when - the -records of 
‘proceedings do--not disclose such. SOppOrt, 
nity, the proceedings. are vitiated. - Writ 
Petn, No. 643 of 1978, Dj- 29-2-1980, Re 
versed. - . _ (Paras 5, 6) 
B). Karnataka High : Court -Act (5. of. 
1962), S.. 4 — Writ appeal —- New plea — 
Karnataka Debt Relief Act case — Permis- 
sibility.. 

In a writ appeal in Karnataka Debt ”Re- 
lief Act case, it cannot be contended for 
the first time that the mortgage in question 
having been executed jointly by the appli- 


‘ cant and his, son, the application under the — 


Karnataka Debt Relief Act by the appli- 
cant alone is not, maintainable. Such main- 
tainability is a mixed question of law and 
fact requiring examination: of ‘the . contenis 
of. the: DOr ESES deed. and other evidence.’ - 
(Para 7) 
K. s. ` Gowrishankar, ` -for Appellant; 
M. Papanna, for Respondent No. 2 - 
. VENKATACHALA, J. :—.By consent of 
‘learned counsel this appeal was treated as 
having been posted for, bearing: and ` we 





. beard them, 


2. This is an appeal - from the ‘order of l 


Jagannatha Shetty, J., dismissing Writ ‘Pet 


this Court. 


in -We P.. 
No. 643 of 1978, D}: "29-2-1980. 


'Jcosts. The Bank guarantee -. furnished. for + -EX/CY/G440/80/1RM - phe E E ee 
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dents . of - chemistry and -others .. who have 
occasion to mix chemicals to prepare some- 
thing out of it or to use it for laboratory 
experiments. : Sodium Nitrate cannot be in- 
cluded in the item of chemicals. (Para 8) 
Further, though the assesses: is- dealing in 
other chemical: fertilizers also, oċtroi is 
sought to be levied -on Sodium Nitrate alone. 
Therefore the burden ision: the Municipal 
Council to prove why it is singled out. 
. (Para 8) 
G. D. Shirgurkar, for Petitioner; M. R. 
Vanaja, Govt. Pleader, for Respondent 1. ' 
ORDER :— In this writ petition the short 
question that falls for determination ‘is whe- 
fher: Ammonium Sulphate, Ammonium 
Nitrate, Urea, Ammonium Chloride, Sodium 
Nitraté, Calcium Ammonium Nitrate, Super 
Phosphate etc., imported and ‘sok by the 
pétitioner within the municipal limits of the 
Town Municipal Council, Chikodi, are liable 
to levy of octroi either under Item 12 ‘of 
Class II or under’ Item 3 of Class IX of 
the Second. Schedule to. the Karnataka 
Municipalities Act, 1964 (hereinafter ‘teferred 
to as the Act) (Since filing of the petition, 
Octroi has come to be abolished). | 


2. The facts leading to the filing . of the 
petition stated briefly are as follows: . The 
petitioner is a dealer in Chemical ‘fertilizers. 
He is doing so for thé last 50 years in the 
Town of Chikodi,in Belgaum District. The 
customers are all agriculturists: By an order 
dated 7-7-1976 the State: óf- Karnataka‘: Ist 
respondent herein’ accorded ‘sanction to. the 
2nd respondent-Chikodi’ Town “Municipal 
Council to levy octroi on goods specified. in 
Second Schedule to the Act. The petitioner 
deals in different chemical: fertilizers - enu- 
Merated above and has been subjected to 
levy of octroi duty on Sodium Nitrate ‘at 


2.per cent ad ‘valorem, the rate being com- 


mon to both the relevant ‘entries in the 


Second Schedule to the Act. In regard to’ 


Item 12 of Class III and Item 3 of Class IX 
of the Second Schedule to the Act,. it is the 
contention of the petitioner that Sodium 
Nitrate is a chemical fertilizer and it cannot 
be subjected to levy. of ‘octroi at all as.it is 
not covered by either. of those entries.. He 
derives. support for. his contention by refer- 
ence to the Circular issued: by the Ist re- 
spondent-- Deputy. Commissioner, Raichur, 
. bearing the date .25-7-1968. That circular 
- has reference to a copy of the Government 
Order L. Na: TMA 43 MNR 66 dated 23-1- 
. 1968. « It is seen from the circular ;that the 


said order of ‘the Government clearly pro- . 
fert- | 


vides tthat: octroi could . be- ~levied-- on 


-Hzers only if they" are Subject | ‘to such... levy : 





- Mis. Balappa. Mallappa . Dambal -v.. State 


. stand taken by the Town Municipal Coun- 


A.-T.R 


of octroi in terms of Item 43 of -Class: IX or 
the Second Schedule to the Act 


3. Though the State has entered appen 


ance, it is not the contesting respondent. 
Therefore, the learned Government Pleader 
appearing for the State has made no. serious 
attempt to support the levy of octroi by 
the 2nd respondent-Town Municipal Council: 


4. The 2nd _ respondent-Town 
pal Council is represented by a 


Munici- 
counsel. 


But, no statement of objectións has been. 


filed nor is the counsel ‘present today at the 
time of arguments in spite of being sent for. 

3. In the result; the Court has to decidé 
whether the chemical fertilizer enumerated. 
above in the ‘course of this order, especially 
Sodium Nitrate, is liable for levy: of octroi 
by the 2nd respondent-Town: Municipal’ 
Council. ce i 

6. Item 12 of Class IH of the Second 
Schedule to the Act is fire-works and its 
components. I am unable 






lizers enumerated comes within ‘the: 
and meaning of that item. By the’ rf 
the word components the Legislature bas 
brought within that entry all chemical explo- 


sives and ‘comubstibles which are used iñ} 
allied products.|- 


preparing fire-works and 
When the petitioner is not a‘ ‘licensee _ to} 
store fire-works and its components or explo- 
sives, his dealings in Sodium Nitrate. or apy|’ 


other chemical fertilizers cannot come within} 
which] 


the term fire-works and explosives 
are, subjected to levy of octroi under 
said Item 12 in Class HI’ Therefore, 


cil in the letter addressed by. its President 
dated 4-1-1979 does not appear ‘to be cor 
tect. 

T Now we have fo examine whether 
Sodium Nitrate falls for purpose of levy of, 
octroi within the meaning and scope of 
Item 3'of Class‘ IX of the Second Schedule 


to the Act. That entry reads as follows: 
“3, Chemicals (except those chargeable 
under any other class} distilled water and 


Sulphur in ‘casks or’ barrels or bags”. 

8. The language of. that entry itself aids 
its construction. The term ‘chemicals’ is 
used. apparently to mean and. have the ordi« 
nary dictionary meaning;. otherwise theré. 


-was no purpose. im including Sulphur in 


casks or barrels or bags as undoubtedly 


Sulphur-is also a chemical in, ihe. sense ‘it 
can be derived, by chemistry: The dictionary . 


meaning; of the word ‘chemical’ is the one 
I have stated “derived from, chemistry . oF 
Telating’- ato chemistry”. In. the sense’ of the- 
‘dictionary ‘meaning almost all; ; Things ised: 
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that: the learned, Civil Judge -has dealt in de- 
tail about the delay and.-has:dismissed: the 
petition on the sole ground: that there was 
delay: in. filing ‘the petition, pod thit order 
cannot. be sustained, ©.. ; rte 
41. In. this context, it is necessary to. Te- 
Ils that the Supreme Court of- India; in the 
case . of: Sangram Singh: v Election Tribunal, 
Kotah, (AIR 1955 SC. 425), has emphasised 
the fact thata code’ of procedure | must .be 
regarded as such., “The Supreme , Court ‘of 
nee has further “observed (at p.- 429) ; 
“It is procedure, something designed -td 
facilitate. justice. and further its ends: not a 
penal enactment: for. punishment and penal- 
ties: not a thing designed. to. trip people .up. 
T technical a construction of sections that 
leaves . no room :for reasonable elasticity of 
interpretation should therefore be guarded 
against (provided always that justice is done 
ito ‘both sides) lest ‘the very means designed 
‘for the furtherance of justice be used’ to 
‘frustrate it! Our laws of procedure are 
‘grounded on, a principle of natural justice 
which requires _ that men should not be con- 
.démned unheard, that decisions should not 
È, reached behind their backs, that ‘proceed- 
ings that affect ‘their lives and Property ‘should 
‘not continue in’ ` their absence and that they 
‘should not be precluded from lis in 
them. . su o. : F 
Ta Ko R 
- 42., It is for that reason that I state that 
ithe ‘Jeatned 'Ciyil- Judge had a bounden duty 
‘on the facts of the present case to set aside 
‘the ex parte decree passed by him inflageant 
violation of the principles of natural justice. 
13. Even ‘otherwise, taking the, petition 
merely, under Order IX, Rule 13 of the Code 
of Civil Procedure, which, it is not, the re- 
ons advanced by the petitioner was sufi- 
cient to. condone the’ delay. 
14. The learned Civil Judge makes much 
the fact that in the written statement filed 
by the present respondent before the Cal- 
cutta Court in Title Suit No. 1207 of 1972, 
it [was averred that there was an ex parte de- 
cree in- Original Suit No. 15 of 1974. 


5. It may, at. once, be mentioned that 
th re is no. specific averment that such an ex 
parte decree was against the petitioner. As 
stated above, it received the summons which 
was addressed to ‘Universal Mining Com- 
pdny’. Hence, it cannot be said that the pre- 
sent appellant/petitioner had the notice of 
the decree passed against him. , 

46. Moreover, the learned Advocate ap- 

ting for the appellant has filed an affidavit 
before this. Court to the effect that he could 
not, in the pressure of work, ‘go through the 


’ 
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written: statement : anid inform the contents to 
the party. = - 

17.. For the forduotda: reasons, it canno 
be improbable ‘that the present appellant 
came to know ofithe.ex parte decree, against 
him-whea a certified.copy of it was produced 
in the Court at Calcutfa and that in the con- 
text‘ becomes: the date on'.which the, present 
appellant’ was posted with. knowledge of the 
decree and he filed the miscellaneous petition 
within’ thirty days thereafter. Even in that 
view, the learned Civil Judge was not justi- 
fied in rejecting the petition only on . the 
ground of limitation, 

18. -In the result, “therefore, the ‘appéal is 
allowed; the impugned order“ passed by thè 
Civil Judge is set aside. The ex parte decies 
passed by the learned Civil Judge in Original 
Suit No. 15 of 1974 is hereby set aside. The 
learned Civil Judge is directed to take the 
suit on file. and, after giving opportunity to 
the - -présent . defendant’ and parties, he should 
hear. the suit in accordance. with law and dis- 
pose it, off expeditiously. . 
a No costs of this appeal. wee to Ee. 5 

: Appeal allowed. 
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` Mjs. Balappa ` Mallappa Dambal, Peli- 
tioner v.' State of Karnataka and others, 
Respondents. 

Writ Petn. No. 1811 of 1979, Dj- 9-6- 1981. 

Karnataka, Municipalities Act (22 of 1964), 
Sch. 11, Class WL- Item 12; Class IX, Item 3 
— Assessee dealer in fertilizers one of them 
being Sodium Nitrate — -Chemical fertilizers 
in themselves not liable to octroi duty — 
Sodium Nitrate not liable to octroi under 
Sch. ie Chee Ah lems: eae Class FX, 
Item 3. , 

A dealer in chemical fertilizers one of 
which is Sodium Nitrate cannot be made 
liable to pay octroi under Cłass MI, Item 12 
on sale of Sodium Nitrate. That item :refers 
to fire works and its components. The word 
components includes all chemical explosives 
and combustibles used in preparing fire 
works and allied products. The dealer not 
being a licensee to store’ fire works and its 
components or explosives, no chemical ferti- 
lizer including Sodium Nitrate comes within 
the -scope pie maing of Class M, Item 12. 

(Para 6) 

The word hanis used in .Class IX, 
Item 3 must be understood to mean and in- 
clude only those items which are normally 
understood ‘as chemicals by chemists. stu- 
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before the Court: at . Bellary. He: affirmed 
therein: that he came to know about::the -ex 
parte decree. when. a copy of it was produced 
before: the -‘Court.in Calcutta. Geo} i 

' The learned’ Civil Judge;- A Sheard the 
Matter, however;: found that. the. petition was 


barred. by time and, in that-view he: dismissed - 


the said'petition “for setting aside the. ex parte 


decreé: ' Aggtieved by the said order, the pre- . in 


sent appeal: is instituted. by the ‘present: peti- 
tioner/appellani: > eo., Wy rede, 
“3. The learned.: adel appearliig ‘for 
the appellant vehemently contended ‘that the 
decree passed by the Civil Judge at Bellary 
in Original Suit No.‘ 15/1974 is.a nullity’ in 
the eye of law and ‘it has to be set-aside on 
being pointed out that. sucha’ decree. has re- 
sulted: by’ the mistake of an officer.:of:' the 
Court: and -that no party shall- suffer: on‘ ac- 
count of the mistake. committed ‘by the Court 
or its officers.. In that view, he« submitted 
that -there was ‘no question of limitation to 
institute the application... He -further :. sub- 
‘mitted that even ofherwise,. the petitioner ‘has 
not shown sufficient cause for the delay. «i 
4 As against that, the learned Advocate 
appearing ‘for-the respondent/plaintiff. argued 
supporting - the: ord paswa by, the learned 


Civil Judge.’ ADETA wits tue el 
‘5.’ The points; sthertforé; ‘that’ afirenior my 
„consideration in this appeal aretes "9: 


' (1Y Whether ‘the decree: paed ‘by ¢ 
learned Civit Judge in Original ‘Suit. Nos.. re 
of 1974 is a nullity-in'the eye of Jaw? and: 

(2) Whether there was sufficient cause -to 
Srdan the’ delay ‘in filing the- petition. to st 
aside the ex parte decree? >- 

6. It is a settled principle: of law that no 
order or: decree can be`passed by a -Court 


without ‘notice to the other’ ‘side. Aŭdi 'alterami, 


partein is a maxim in law:--.".""- 

7. In the instant case, tein ros thet the 
name óf -the appellant’ is ‘correctly described 
in’ the ‘plaint in Original-Suit.No.°15_ of 11974. 
But, while sending the’summons :to. the de- 
fendant obviously, the officer ofthe: Court 
who prepared the summons has- committed: a 
grave error.” Instead of-writing’ the name of 
the’ defendant on thé: summons,; he has men- 
tioned the name of one ‘Universal. Mining 
Company instead of writing’ the: ‘Universal 


Machinery ' Company’:""In addition to ‘this, - 


the copy ‘of the’ plaint ‘was' not ‘enclosed: with 
the summons: Therefore, : there was- abso- 
lotely nothing to’ ‘indicate’ to ‘the’ present peti- 
tioner-Company, aes the- summons- was, in 
fact addressed - “itself |: i e4 = “Universal 
Machinery Company’ and not'to:gome other 
Company’ viz, ‘Universal’: Mining’: «Company’. 

‘s. When ‘the! Company was faced ‘with 
such ‘a situation, it addressed. a: letter to'the - 


Universal -Machinery Co. v.:Vinag Mining- Co. ? 


’ that the learned Civil Judge had not: at 


ALR. 
Court as -per Exhibit: P-3 immediately ;on re- 
ceipt of the summons: : In: the-circumstinces; 
it-was obviously: the:duty. of the Court, to look 
into the matter and verify whether the sum- 


. mons was. properly’ served. before af-ex parte 


decree could be''!passéd’ against. the present 
Universal - Machinery Company. The. Court, 
however, did not look into. the- matter and, 
,a -mechanical manner, .proceeded to. pass 
an ex parte decree against the Universal 


-Machinery,; Company against, whom: nọ. suit 


summons was ever. served.. : Therefore.: in: the 
eye. of: law, the .decree.becomes a nullity. 

9. If an authority is required for the -pro~ 
position, it is to. be found ina recent deci- 
sion. of, the- Supreme - Court in the, case of 
Grindlays Bank Ltd, v. Central Govt. Indus- 
trial Tribunal, (AIR- 1981. SC: 606)... In para- 
graph if. of the judgment, this,i8, what the 
Supreme, Court has, observed (at p., 609): 

“XX jip Xx. XX., AX. 
We, are. inclined to dhe. view “that where .a 
party , is, preyented, from; appearing .. cat. the 
bearing :due to.a ‘sufficient cause, -and is faced 
with. an. ex. parte award,, it: is. as. iE, the party 
is visited with abs. award, without. a notice of 


award, "without. notice, to a er ah the. award 
is, nothing ,.but.a - nullity... In such. circumst: 
ances, ; the Tribunal has not only., ihe power 
but.‘also ithe.,duty, .to, set aside. the, ex parte 
award and to direct: the matter to be heard 
afresh.” 

- It is further. laid down by the Supreme 
Court in the case, of ,Kiran. Singh, y, Chaman 
Paswan (AIR 1954 SC 340), that-a . void order 
which is a nullity in the eye of | law. sean. be 
challenged at. any time and even “ina collate- 
ral proceeding, Bo 

. 16.- Therefore, on. the facts” of this _ caso, 
as, Pointed: out by. ‘the Supreme ‘Court, as 
quoted | above, , the, Jearned _ Civil Judge. had 
not. only the power to. set’ “aside such ‘a ' dej- 
cree passed against the present, ‘petitioner, but 
it was. also his, duty: to do so; in, the ‘interest 
of justice. The reason is not far to! seek.’ It 
was on account of the mistake of an officer 












petty. addressed ‘to’ the present petitioner and 
it was “addressed to 2 wrong person ' ‘with 

result” ‘that ihe present’ appellant, who ‘was ‘the 
defendant” in’ the. ‘suit,’ ‘had’ no notice’ of the. 
suit, It was. “alsd partly due ‘to the lack’ é 
diligence on’ ‘the pdt! of the Court because’ in 
spite ‘of ‘a letter icra tothe Court, the 
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the ‘principal amount from tbe dale of ap- 


plication till date of realisation. 
: Application owed. 
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Universal Machinery Co., Appellant v. 
Vioag Mining Co., Respondent. 


Mise. First Appeal No. 1241 of 1978, D/- - 


‘18! 13- 198 1.% 

; Civil P.C. (5 of 1908), O. 9, R. 13 and 
Section 151.-— . Application to set aside ex 
parte decree — Dismissal on sole gronna of 
delay :— Sustainability. 


Where on account of mistake of dii of 


Court, summons was not properly addressed ` 


to | defendant but addressed to wrong person 
and no copy of plaint was enclosed with it, 
-with the result that he. had no notice of it 
and in spite of a letter addressed to Court by 
hit , without verifying whether summons was 
properly served an ex parte decree was pass- 
against him, the Judge had not only 
wer to set aside such a decree but it was 
his bounden duty to do so. Decree pass- 

ed against defendant against whom suit sum- 
mons was not served in the eye of law be- 
comes a nullity, Order dismissing petition 
to; set aside such ex parte decree on the sole 
ground of delay cannot be sustained. Case 
law reviewed. ` (Paras 8, 10, 17) 


Cases Referred : Chronological Paras 
TR 1981 SC 606 : 1981 Lab IC 155 9 
1955 SC 425 ; 11 

AIR 1954 SC 340 : 1954 All LJ 551 ` 9 


R. J. Babu, for Appellant; V. T. Raya 
dy, for Respondent. — ` 

` JUDGMENT :— This appeal is we the 
‘petitioner/defendant and is directed against 
the order dated 4-7-1978 passed by the Civil 
Judge, Bellary, in Miscellaneous Case No. 33 
of 1975, on his file, dismissing the petition 
of the present appellant for setting aside the 
parte decree passed against him Original 
Suit No. 15 of 1974. 
2. The brief facts relevant for the déci- 
gion of this case are these: ` 
One Vinag Mining Company, a Firm re- 
gistered under the Indian Partnership Act, 
änstituted a suit against the present petitioner 
appellant viz., Universal.Machinery Company, 
for ‘recovery of Rs. 51,335/- with interest in 
‘Original Suit No. 15 of 1974 on the file of 





the Court of the Civil Judge, Bellary. Sum- - 


mons. -was ordered to be- issued. against the 
. present petitioner appellant who was defen- 


z agunt order ‘passed by. Civil 5, Bellary, 
: | D/- 4-7-1978. l 
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dant in the suit. Summons:is at Exhibit P-I. 
The-summons was sent both by post and 
through Court. In the summons, the office 
of the Court at Bellary wrote the name of 


‘the person concerned to whom the summons 


was addressed as ‘Universal Mining Com- 
pany’ instead of writing ‘Universal Machinery 
Company’ which is the name of the peti- 
tioner-Company. That was so in both the 
summonses. On receipt of the summons, the 
Company wrote a letter to the Court as per 
Ext. P-3. in the Miscellaneous aoe 
which reads: 

“xX xX “xx “xx 
-~ We received on 8th July 1974 a registered 
cover from your Court addressed to our 
name of the envelope. 

On opening the cover, we found a ‘sum 
mons of settlement of issue in the above suit 
signed by your Honour. 

No copy of any plaint sociale the 
summons and we do not know the subject- 
matter of. the suit. . Service of- summons 
without copy of paar is bad in n AR and of 
no effect. es 

In any event, from the cause title on the 
summons, it is clear that we are not a party 
to the suit. We have no partner by the name 
of Mani Moti Sett. The summons is there- 
fore returned herewith. 

A similar summons without copy of plaint 
from your- Court came to.be served ‘on us 
through City Civil Court, Calcutta, and was 
accepted by our office under misapprehension. 
This summons is returned herewith for the 
reasons stated above. 

XX XxX Xx. . xx” 

This letter is dated 10-7-1974. The Court, 
however, did not give any importance to this 
letter and proceeded to decree the suit èx 


. parte against the ‘present petitioner. | 


In the meanwhile, it appears; there was a 
suit filed by the present petitioner/appellant 
against the present respondent at Title Suit 
No. 1207 of 1972. It was a suit for restrain- 
ing’ the present respondent from, recovering 
any amount from the present petitioner/appel- 
lant. In. that suit, it appears that a. written 
statement was filed on 15-1-1975 which was 
not brought to the notice of the present peti- 
tioner by their Counsel; Thereafter, a certi- 


‘fied copy of the decree-passed in the suit be- 
fore Bellary Court was produced before that 


Court in Calcutta, on 11-6-1975. Thereafter. 
the present: petitioner came to know that an 
ex parte decree is passed against him by the 
Court at Bellary and he hastened to. institute 
a petition for setting aside the said .ex parte 
order under Order IX, Rule 13 read with 
Section 151 of the Code of Civil Procedure, 


rnc E meena sine seen 
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duced -the pronotė -and the- consideration Te- 
ceipt with the application and’ that . should 
satisfy. this Court that the respondents’ de- 
‘fence is a self-serving, concocted story and 
‘has placed reliance on two decisions of. the 
Madras and Kerala High Courts. in esi 
.of ‘his contention. . : 


` 15. In ‘the case’ of Venkata ` Kristiniah Vv. 
, Manikyaraw, (AIR 1948 Mad 171) Rajaman- 
nar, J., (as he .then was) had occasion to 
‘consider the plea of discharge with reference 
- to Section 81 of the Negotiable “Instruments 
Act. In that case, the suit was filed by the 
plaintiff on the basis of the pronote. The 
pronote was executed by. defendant 1 therein 
in favour of defendant 2 and defendant 2 
transferred, the pronote to the plaintiff ` on 
` 27-5-1944 for consideration. The trial Court 
granted a decree’ in ‘favour of the ‘plaintiff 
against the transferor-defendant .2 .and ‘his 
son defendant 4 but dismissed ‘the suit against 
defendant 1 and defendant 3 ‘as ` they”, had 
died before the.suit. , That decree’ was’ “sought 
‘to be reviséd in the "High Court in`so' far as 
“it dismissed the suit against defendant ° ‘{ the 
maker of the promissory note,” ' The’ case 
put forward by defendant .1 was that he had 
paid the entire amount due on the “‘pronote 
to defendant 2 and had . obtained a receipt 
ese had been marked as Exhibit D-1 and 
fa proma note “was not duly ‘endorsed 
e discharge because’ it Was not available 
‘at that time. In dealing with that defence 
` the. learned Tudge held as follows: |. 
“But there is certainly negligence . on ” the 
part of -defendant 1. When | he made , ‘the 
payment, it is clear that the .promisee ‘was 
unable to produce the promissory note and 
make an endorsement . of payment and , even 
deliver it up to him cancelled, ‘Under ; Sec- 
- tion 81, Negotiable Instruments Act, defen- 
dant 1 was before payment entitled to have 
the promissory note shown to-him and. on 
-payment entitled to have ‘it delivered up to 
him, or, (as is now alleged _by him), if the 
instrument ‘cannot be found, to be indemni- 
‘fied against any further claim thereon against 
him. This is what he should have done and 


áf he did not act as indicated in the section, ° 


‘he has to blame himself. In „any event, his 
ultimate ‘claim must be only against the pro- 
_miseé whom he had. paid- and he- cannot be 
alowed to plead any, ‘defence. to an “action 
by a holder in due course.’ é 

“€hus, that. 
allowed, holding -that | defendant 1. 

liable to a. holder in,.due. course. 
"46, Similarly, | is. the view. taken.-by a 


was, 


learned. single - Judge of. the ‘Kerala, High | 
Court in. the. case, of K: K. Koran v. T, Tara: 


revision petition came . to” ‘be 


Bai, : (AIR. 1958 Ker 124),. the learned Judge 
has explained the scope and. the application 
of Section 81 of the. Negotiable Instruments 


Actin thè following terms (at p. 124): 


“The norindl Tule is that thé docuinéat on 
which the suit is based should be produced 
along with the plaint. The production of the 
basic document is thus insisted on to afford 
protection to the person liable under it 
against a similar claim in a subsequent suit 
brought by a party whom might claim to 
have legally acquired the rights under the 
document and produce it in support of his 
claim. The possibility of such risk is greater 
in the case of -negotiable instruments which 
may change hands frequently by successive 
endorsements. Against the claim preferred 
by a holder in due course of such an instra- 
ment, the person liable under it may not be 
entitled’ ‘to set up a plea that the amount dus 
under ‘the instrument has’ already been paid. 
Possession’ of the, instrument ‘by the holder 
in due course will be prima facie eyidence of 
the liability. not having been discharged,” a 


(Underlining, is -mine). 


‘The above two decisions bave correctly x 


plained ‘the. legal. postion: k have no doubt 
in ig mind. 


: In the instant case, ere 1 and 
2 ae be said’ to'be ignorant people. They 
both admittedly :were members of-the:Com- 
pany having transactions .with it. Respon- 
dent t'was a bill collector in the Municipa- 
lity and therefore it imust be presumed that . 
he is’ a knowledgeable person .in regard to 
financial transactions of the. kind to which 
he had become a party.. In. the instant case, 
the Official Liquidator, has .produced the proz - 
note andthe consideration: -receipt _ which 
does not bear any endorsement of discharge: 


“The explanation from the witness though not 


specifically pleaded in- the statement of objec- 
tions is far from. satisfactory.- It does - not 
even suggest that they made any enquiries in 
the matter of endorsing the pronote , with the 
discharge. I, therefore, must hold .in favour 
of the Official Liquidator that he has proved 
the existence, of debt and the. respondents 
haye failed to prove discharge “pleaded . by 
them. Í 


18. The bel evidence available to the 3 Te 
spondents has not been: produced. 

19. For the above reasons, I am. compel- 
led to allow the application’ with costs.: An 
order. accordingly . will issue directing respon; 
dents 1, 2 and 3 (who. remained ex parte) to 
jointly and. severally pay to the Official: Liqui- 
dator a-sum! of Rs.. 1078-80' with. costs’ and 
current: interest at~6 per cent per. annum om~: 


| 





} 
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son! of ithe. :1st respondent.. Hè has spoken: 
to the. following: facts. -Hish father: retired: 
from service as œ bill collector in the: Muni- 
cipal Office of; Davanagere and’ that since. 
` his (retirement he is not keeping good health, 
He. was, aware, ‘ok, the. account _which his 
father, had. “with ‘the. ‘Company (in- Lighidation) 
when. it, was carrying , on. its business. ` „The. 
_ account., was, opened . ‘in 1972: . His. father. 


subscribed for about five,months. In 1975: 


the! Managing ‘Director of the Company sent 
for his father and. in response, thereto: “poth 
he and “his father, went to the | Office of the 
Comma at- about. 3 P. M. "The 2nd respon- 

it; Rajendra , Prasad , „was algo. présent at the 
oA of the ‘Company, The Company , owed 
money . to réspondent 2 and ‘his’ father as. “on, 
. day, ‘owed Rs. 1078- 80, to, the Company, 
his father’s account. was on ‘that day, “closed 
- after, adjusting. the,, „amounts ‘due, to. respon; 
dent 2 and ‘respondent. 1 agreed ~ “tol -pay 
Rs., 1078; -80 to respondent va Exhibit. R-1 is 

receipt issued by. the Managing, Í Director 
of: the” ‘Compatiy for Rs. 1078- 80... is 





9. In. “cross-examination, he has yoked that - 


Rs! 1078-80 ‘represented’ both the principal 
gum borrowed and the’ interest thereon. Hè 
did‘ not ‘remember how niuch his father owed 


to the Company in January, 1975. ‘He did ‘tt 


tor| ‘of: the Company. But: the.-signature on 

ibit. R-1: is that.of the’ Managing Direc- 
tor) of =the ` Company: He- denied“ knowledge 
asto: whether a complaint tothe police had 
been igiven ‘about the: Company’s ` failure to 
declare. dividend: regularly. ` He--also denied 
the. suggestion that: Exhibit. Rel. was obtained 
by.icoercion: in the :police station: without..pay- 
ing. the: dues. i. He - hag ~ stated':.that: thé « pro- 
i note. was not taken back together 
with ‘the consideration. receipt because: he and 


tar know’. the ‘name.of the: Managing Direc~ 


ihiel did ‘not’ know‘ the ‘whéteaboilts of the 
Managing’ Director: of the! ‘ Cofnpany.: ar 
it” , ‘On ‘the’ pleadings ` set! ‘out, above ‘arid’ 
‘on} the ‘oral’ Sind’ ‘documentary , idence Sade 
‘tion 
discharge óf the 'debt in ‘'the “circumstances 
pleaded by them and supported by k 'evi- 


ee ‘of: Ex. R-1.- a 

DWE Wn ole Ae desma: 
saction.. Respondents: 1-'and-.2 ‘have . rot 
chosen ’ to. (examine themselves. ORI W, Pe 
evidence ‘cannot be accepted ag: thé sole truth 
because he. is.'an ‘interested . witness. | It is 


very’ strange’ ` ‘that he claims to know. about. 


the: transaction hig father. had. with ‘the Com- 





pany. but conveniently. does. not: remember: 





. to. accept the 


father did not remember aboutit = ix 
J In re-examination he 'ħas': stated:''that ° 


iducéd’ iñ ‘the case; the ‘point’ for determina”. 
is; ‘whether respondents t_snd*2' prove. 
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the name: of -the Managing Director.. No. 
doubt. Exhibit. R-1 -is, the:stamped receipt for. 
Rs. 1078-80- im favour of the Ist respondent 
and, signed by somebody. as- Managing Direc-. 


` tor for Sudhaka Syndicate- (Private) Ltd. Jt 


bears- the ‘date: 2-12-1975. It. also, contains, 
the reference to the chit group: and to. .the 
book No. 19. The Managing Director him- 
signature. ` We have’ only, ‘the assertion of 
R. W. i that he signed ‘at, the Office of the 
Company in his presetice as well’ as in“ the 
presence of Yespondents. 1 and ‘2. ` But this 
statement is. totally uncorroborated:' Respon- 


‘dents 1 and 2 have not examined themselves 


and’ no ‘reason ‘has been” offéred as to ‘why: 
they „could "not ‘step, into’ ‘the witness ‘box to 
speak to. the. ‘events that, occurred’ on. 2-12- 
1975. Though‘ it is claimed that. 2nd ‘respon- 
dent's. ‘account was. adjusted dgainst the 'ac- 
count of. thé” ‘Ist’ respondent;. that 2nd" je- . 
spondent had three’ accounts with ‘the Com- 
pany has, not. been _Broved | by’ any documen- 
tary., evidence. such as. the -pass’ books ‘mien- 
tioned in the Objection statement. ` Nor have} 
the respondents taken the’ ‘precaution to stim- ' 





formal proof, ‘of, Exhibit’ ‘R-1, I am unable 
plea. “Of, discharge pleaded by 
the Tespondents; ` ` 

13. The suggestion ‘by the’ ‘Counsel for the 
claimant-Official Liquidator that Exhibit’ R-1 
was obtained’ 'by ‘coercion “at | police: station, 
ig ‘not’ ‘conclusive’ evidence ‘in’: itself. But ‘it 
does point | to: the fact that the | ‘Managing 
Director’ was “subjected -to ` some ‘police 
harassmént ‘in’ ‘connection’ with the ‘business’ 
of the Company. In' this connection, the re- 
cords’ of ‘Company: Petition “NO! “3/76 were’ 
pertised and ‘jt''is found therein ‘that the Com- 
pany Was wound up'on thé application made 
by the Managing ‘Director; and‘ in that, he 
has stated that'‘Some of the contributories and’ 
subscribers’ lodged" a false complaint’ “against 
him’ to the’ police ‘at’ Devanagere and, obtain- 
ed" his signature to several receipts” by coer-" 
cioh. - Whatever that’ may be, ‘that ‘cannot’ be’ - 
held to; be ‘conclusive’ as’ no evidence in’ that 
behalf ' was’ ‘recorded’ in the“ proceedings in 
Company ‘Petition No.‘ “3/1976: as A 

‘14, However, the learned : Counsel for’ the: 
Official Liquidator has" ‘placed’ reliatice on “the 
fact ‘that the pronoté: and the consideration 
réceipt remained''with the Company. and’ that 
fact itself was ‘Conclusive that'there was: ‘na. 
discharge’ of' debt in - terms of Section: St of 
the: Negotiable ‘Instruments’ Acti) He con- 
tends that the’ Official ‘Liquidator: has Pro- 
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stmicunt:which was aHeged to have ‘been sign-_ 
: ed by Managing Director for Company — 
-Non-examination:. of Managing Director to 
‘prove . signature: — ‘Evidence ‘ would ‘not be 


‘accepted — Official Liquidator producing -pro- ` 


mote and:- consideration -receipt not. haying 


any endorsement of: discharge — Discharge. 


‘of debt could not. be claimed. AIR 1948 Mad 

“E71 and’ AIR 1958’ Ker 124, Rel: on. (Evi- 

ane ae ‘ (1872)," S. at Wu. @).- 
’ era 12, 17) 


Cas oe Referred 2. : Chronologicat -Paras 
_ AIR 1958 Ker 124 a ; : 16 
AIR 1948.Mad 171- - TEN F- 


S. Vijayashankar; ‘for, Apian Jagadeesh 
Mandargi, for- Respondents. 


ORDER :— This is an’ application filed by 
the Official Liquidator ‘under Séction 446 (2) 
(b) of the Companies Act, 1956 to recover & 
sum of Rs. 1709/- being ‘the principal: 'and 
interest due from respondents 1, 2 and 3 
jointly and, severally in respect of the chit 
fund transaction the lst respondent had with 
the Company in liquidation while it ‘was 
carrying on business. ` 

2. The Chit value was Rs. 2500/-. Re- 
‘spondent 1 was the highest , bidder at the 
auction held for chit. Group-DLN of the 
Company (in Liquidation). The auction was 
held | on, 23- 6-1974. He’, received. the prize 
amount on ` 22-7-1974 and on the latter date 
he executed. a ‘Promissory. note for Rs.’ 1675/- 
promising to repdy the said amount together 
with interest at, the rate. ‘of 18 per cent per 
annum. Respondents 2°and 3 executed the 
pronote as sureties. 


‘3. After the Company came to be wound 
up, the Official Liquidator issued -notice of 
demand to respondents for the payment of 
the balance due by the Ist respondent in 
respect of the aforementioned transaction he 
had with the Company. without success. 
` 4. The Official. Liquidator’s. claim is as 
follows.: Í 


"Ohit Value. - Ra, 2,600-00 


Bubgcripton paid inclusive of 
dividend. Be. 1395-00 . 
Balance; Rs. 1,105 -00 
Interest at 18. per Eri te te? Os 
spoum from 13.11 wag og 
8-1-1978. - S 
It terest -at 6 per cise 
annem ,from 9.1- 
8-7-1980. nan “Bs. 264.00 
Notice charges. — . R- 10:00. 
i inona payable: Ra. a; 1709:00” 


i -mmama ee 





ALR: 


As no payments ‘were made by" “the respond 
dents, the application ‘has beéii filed.- 

5. Respondents ‘1, -2:-and 3 ‘were served 
sand remained absent- -and - unrepresentéd on. 
1-10-1980. On that day they were! placed ex 
parte and the application ,was ordered to be 
called . on ,23+10-1980. . However, Shri: Jaga- 
deesh, .Mundaragi,, Advocate, „entered appear- 
ance for respandents. 1 and 2 and made ..an 
application for recalling the order made .on 
1-10-1980. “That application’ “came to be 
allowed by me ‘and the respondents were per- 
mitted to file their objections and the same 
was filed on 4-11- 1980. 


6. In the statement of objections, respon- 
dents 1 and 2 have averred that they were 
not ‘aware of the winding up order ‘made by 
the Court on 9-7-1976 and: that they came to 
‘know of it only on receipt of. the : notices 
dated 16-2-1977, issued by -the applicant-Offi- 
cial Liquidator. They also claim that .those 
notices were suitably. replied to by the . Ist 
and the 2nd respondents separately. They 
admit partially. the fact of the transaction the 
respondent had with company but have de- 
nied their liability jointly and severally to 
pay the sum demanded.. It is, however, as- 
serted in the statement of objections that the 
respondents had settled the debt. due . under 
the chit transaction of the Ist respondent as 
far back as 2-12-1975. ‘2nd respondent had 
paid ‘total Rs. f TAS}. in respect of three ac 
counts he had in pass books Nos. 1, 2 and 3. 
The statement of account of the‘ 2nd respon- 
dent has been ‘produced at Annexure 1 to 
the ‘objection statemént. It is, however, as- 
serted by the respondents that the Managing 
Director of the Company (in Liquidation) 
agreed with the Ist and 2nd‘respondents in 
adjusting the amount in the account of. the 
2nd respondent to the extent of Rs. 1078-80 
which was due ‘by the Ist respondent on the 
date of the agreement and the “Managing 
Director issued receipt on 2-12- 1975 for the 
said sum and in that circumstance, it is stated 
that respondent 1” is’ not due to pay any 
amount whatsoever: as claimed by the Off- 
cial Liquidator as .there. was no cause of 
action subsisting on the date of the applica- 
tion. The respondents prayed that the ap- 
plication may be dismissed with costs. 

7. An enquiry therefere became necessary 
and as the transaction .was admitted and a 
plea of discharge entered, the respondents 
were allowed to mag sapore to- prove the 
discharge. : 

8. On behalf of apondi. cone witness 
was examined and the stamped receipt for 
Rs. 1078-80 was marked for respondents: as 
Exhibit R-1. R. W. 1 is no other than the 
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1561 
using the vehicle for transporting rice with- 
.out''a valid permit would bind the R. T. O. 
and therefore his order suspending the re- 
ane certificate made on such ground 

d no longer be sustained. (Para 4) 


®) Karnataka Motor Vehicles ‘Taxation 
Act (35 of 1957), Section 3 — Tax not pay- 
xble when vehicle was in police custody — 
Non-intimation of notwithstanding. 
Where the vehicle was seized by the Police 
-kept with them it could not be made use of 
and therefore the owner was not liable to 
pay tax for such period... This was so not- 
withstanding owner’s failure to inform non- 

E the ‘vehicle. (Para 5) 


eee Hegde, for Petitioner; L. M. Pandu- 
ngaswamy, Govt. Pleader, for Respondents. 


pa 
bearing No: MYG 6269. The registration 
certificate of the vehicle was suspended for 
three months by the Regional Transport Auth- 
orily, Dakshina Kannada District _ (The 
R. ‘ .O.) who-also called upon ‘the petitioner 
to | jpay tax ‘in respect of the vehicle for ~ the 
period from 1-10-1975 to'-31-3-1976. The 
petitioner’s“ appeal‘ to the ‘Deputy Commis- 
sioner for’ Transport against the said ‘action 
was dismissed. Hence this writ petition. 


i 2. The registration certificate was suspend- 


ed! ‘on: the ground that the ‘vehicle was found 
carrying without permit 90 quintals of rice 
with bogus registration No. MYG 6357. The 
petitioner did not give explanation to the 
show cause notice issued against him. Per- 
haps, he was busy before ‘the Criminal Court. 
He; was also prosecuted for the same offence 
in C. C. No. 835 of 1975. But, ihe Additional 
Munsiff and J. M. F. C.,.Coondapur, who 
tried the case, acquitted the. petitioner for 
want. of proof of commission of the offence. 
The acquittal was recorded on the ground 
that the Prosecution failed to prove that the 
petitioner used his. lorry to transport with- 
out permit 90 quintals of rice. 


- 3. The order ‘of acquittal has become 
final since no appeal was Preferred by the 


State, 

‘4, “The decision ‘of the. Criminal Court ac- 
quitting the petitioner was rendered on 28-4- 
1978, that is, after the ots certificate 
was suspended by the R. T. O. Counsel for 
the' petitioner wants tiow i take advantage 
of the decision of the Criminal Court to in- 
validate the action taken by the R. T. O. He 
urged that the same set of facts. constituting 
thej alleged offence before the Criminal Court 
was the foundation for action by the R. T.O. 


and. unce the peiong as a pegmteds in the - 


1 


.competent 


The petitioner owns a lorry- 
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former, the penalty imposed by tbe latter 
cannot be sustained. . 

Counsel appears to be right. in his submis- 
sion. It is a wel) established principle that 
the decision of a Civil or Criminal Court of 
jurisdiction . in: respect. of an 
offence shall be. binding on quasi judicial 
authorities in matters pertaining to identical 
question. Since the petitioner was acquitted 
by the Criminal- Court, the order of the 
R. T. O. suspending the registration certifi- 
cate of the vehicle for the. same offence can-. 
not now be sustained. : : 

5. In regard to legality of the demand of 
tax from 1-10-1975 to 31-3-1976, counsel for 
the petitioner is equally on terra firma. It is 
not in dispute that the vehicle in question 
was seized by the police on 22-9-1975 and 
was released ‘only on 5-2-1976. During that 
period, the vehicle was admittedly in the 
custody of the police. It is as plain as a 
pikestaff that. it could not be made use of 
by the petitioner. He could not, therefore, be 
beld liable to pay tax for that period on the 
ground that he has not intimated the non- 
use of the vehicle. The petitioner, however, 
is liable to pay tax for the period from 5-2- 
1976 to 31-3-1976 during which he was in 
possession of the vehicle. . 
_ 6 In the result, the rule is made absolute. - 
The older of the R. T. O. dated 21-1-1976 
suspending the registration certificate of the 
petitioner’s vehicle No. MYG 6269 as con- 
firmed by the appellate authority is quashed. 
The tax demanded for the period from 1-10- 
1975 to 31-3-1976 in respect of the said vehi- 
cle is also quashed with liberty to the R. T. O. 
to recover the tax for the period from 5-2-- 
1976 to 31-3-1976 and onwards. 

In the Sea ea ‘I make no order as 
to costs, . 
Petition allowed. 
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M. P. CHANDRAKANTRAJ URS, J. 

‘M/s. Sudhakar Syndicate Pvt Lid. (in 
liqn.), Bangalore, Applicant. v.. H. M. 
Chandrashakaraiah and others, Respondents. 

Company Appln. No. 219 of 1980, D/-. 
20-3-1981: `~ unuy 

Negotiable Instruments Act (26 of 1881), 
Section 81 — Discharge of debt — Official 
liquidator : of a Company filing application 
under Section 446 (2) (b) of Companies Act 


(1956) to recover a sum duc ‘from respon- 


dents in respect of chit fund transaction — 
Plea of discharge of debt — Son ‘of respon- ' 


— filing . stamped receipt -beving pad 
; GYIGY/D113/81/AAJ/MVI . 
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°9.. The fact. that the respondent who. was - 
an applicant before the lower appellate, Court 
tried to servea copy of the application on the 
unsel for the caveator and the counsel re- 
fused to receive the same (which fact is dis- 
puted) did not absolve - the lower appellate 
Court from serving a notice of the applica- 
tion on the caveator. Even if it were to be 
accepted that the application was served on 
thé. counsel of the caveator, unless the -date 
and the time of hearing of the application 
was made known .to the caveator or his 
counsel, . the requirement of serving a notice 






























Jt was-not the 
case of the respondent that the caveator or 
his counsel was made, known that the; ap- 
plication for interim order would be taken 
up. for hearing by the Court on a particular 
date and time. Therefore, the lower appel- 
late Court, not only acted illegally and in 
contravention of the . provisions contained in 
sub-section (3) of Section 148-A of the Code, 
in passing an interim order without serving 
a notice of the application on the petitioner- 
caveator, but it also acted in excess of. its 
jurisdiction. When once a caveat is filed, it 
is. a condition precedent for passing . an 
interim order, to serve a. notice of. the ap- 
plication on the caveator who is going. to be 
affected by, the interim order. Unless, that 
condition precedent is. satisfied, it is not per; 
missible for the Court .to pass an interim 


will defeat the very. object of Section 148-A 

of the Civil P. C.. Therefore, ;the interim 
order passed by the lower appellate Court 
on 28-2-1981 without serving a notice of the 
1 the petitioner-caveator, is 
liable to be set aside, as the learned Civil 
udge could. not have. passed an ex -parte 


10. The learned Counsel for ‘the petitioner 


has relied upon a decision, of the High Court © 


of Calcutta in the case of Nirmal Chandra 
Dutta y. Girindra Narayan -Roy, reported in 
AIR 1978 ‘Cal 492; In the aforesaid’ deci- 
sion, the object of introducing: the provision 
for lodging a caveat, in the Civil P. C. has 
been ‘dealt with. 

11. The contention: of Sti Shantanu Patil, 


learned Counsel for the respondent, was’ that ` 


since the notice of -the caveat was not‘served 
upon the respondent;he was’ not required to 
terve a-copy of the application’ onthe peti- 
` tionér-caveator. Of course, as per sub-sec- 


tion (4) of Section 148-A, it-is only; when a- 


notice of’ the caveat is served on: the: appli- 
cant, he is required to „forthwith, furnish : the 
a caveator,: at the .¢aveator's':. expense; witha 


Muthaya Moily v. RT. 0., Dakshina: Kannada, Mangalore ` 


lower -appellate Court, 


order affecting the caveator, as: otherwise’ it - 


- Transport 
Mangalore and another, Respondents. 


ACR 


copy of. the application made by him along 
with the copies of any order or document - 
which have been or may be. filed by him in 
support of the application. But, as already 
pointed out, when once'a caveat is tiled as 
per sub-section. (1) of .Section 148-A of, the 
Civil P. Ç., whether or. not a notice of the 
caveat is served 'on the applicant as per sub- 
section (2) thereof, it becomes. necessary andi , 
obligatory on the part of the Court to serve 
a- notice of the application filed in any suit! 
or proceeding on the caveator because the 
filing of the caveat is complete as soon as 
the same is filed along with the postal re- 
ceipt for having sent a notice of the caveat 
to the applicant by registered post acknow-| ` 
ledgment due. Therefore, the contention’ of 
Sri Shantanu Patil based on sub-section (4) 
of Section 148-A does not, in any .way, help 
the respondent to sustain the order of the 


12. For the reasons stated above, the 
civil revision petition is allowed. The order 
dated . 28th February, 1981 passed by the 
learned Civil Judge, Tiptur, in M., A, No. 7 
of 1981 granting an interim order of stay as 


prayed for in-I,.A.- No. 3 is set aside and 


I. A. No. 3 is remitted to the Court below 
with a directton to consider the same in ac- 
cordance with law. The learned Civil Judge 
is also directed to dispose of the application 
within two months., f 
13. Let a copy of this ia be despatch- 
ed to the lower. appellate Court, forthwith. 
i Petition allowed. 
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K. JAGANNATHA. SHETTY, J, 
Muthaya Moily, Petitioner y. The Regional 
Officer, . Dakshina Kannada, 
Writ Peta. No, 14157 of 1978, DJ- 5-2- 
1981.*-... . 

(A) Motor Vehicles Act a of 1939), S. 3% 
— Suspension of registration for user ` witb- 
out valid permit — Criminal Court acquitfing ` 
owner of the offence — Finding binds the 
RTO — Order of suspension could not con- 
tinue. (Civil P. C. (1908), S. 9 — Criminal 
P. C. (1974), S. 26). 

Since the decision of a ‘civil or _gtiminal 
Court: of competent jurisdiction. binds quasi 
judicial authorities in mafters pertaining to 
identical questions, the order of the Criminal 
Court acquitting the owner of the offence of 





x To ‘quash’ the order passed by Regional 


‘Transport Officer, Mee Dj- 21-1- 
; 1976. ' í D E oa eri m 


| EYJPYJCZIARI AYN o a 
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date, the zepoan filed. an application 
L 3 under O:'41,°R. 5 r/w S:-151 ‘of the 
Civil P.’ C., for staying the‘ opération of the 
‘order under’ appeal, passed by the trial Court. 





ae ‘with’ the application, - ‘an affidavit was 


‘filed stating that the 'pétitioner’s ‘counsel 
T pondent's counsel ‘in the: appeal) refused 
“to receive ‘the application ‘which’ was tried to 
‘be lserved upon him-and further it-was also 
stated that the notice of the caveat had not 
' bee served upon” the- respondent; therefore, 
it was not incumbent upon him‘ to-serve a 
‘copy of the application. On 28-2-1981, the 
learned Civil Judge has passed an‘ interim 
order’ staying the operation of ‘the ‘order pass- 
ed |by, the ‘trial Court and ‘has further direct- 
ed |notice to the petitioner (caveator-respon- 
‘dent ii ‘the appeal). ‘It is the correctness of 


thi§ order that is challenged in this KOVESION, 


petition. 


the petitioner, submits that the learned Civil 
Judge has acted illegally and without’ jurisdic- 
tion, in ‘passing an interim - -order - without 
issning notice to the petitioner who has filed 
the caveat in ‘Tespect ' ‘of ‘the ‘subject matter 
of Ithe appeal and the interim relief sought 
for therein. Therefore; it is submitted that 


the order granting ‘stay is invalid anda as puri 


it is liable ‘to be set aside. 

5, On the. contrary, it was’ subthitted by 
Sri -Shantanu Patil for, Miss. Pramila, learned 
Counsel for ‘the | ‘respondent, ‘that the notice 
of | the caveat ‘was not served’ upon the re 
spondent; therefore, it was not incumbent 
upon him to serve a copy of, the application 
nor ‘it was ‘incumbent upon the ‘Court ` to 
isshe notice to’ the’ petitioner. 'It' was also 
further “submitted that after ‘all -it was an in- 
terim order and as such, it was’ open -for the 
pelitioner ‘to file. an’ application betore the 
Court below for vacating the. same. 

$. The question that, arises for onuga 
tion is: ` eci 

Whether ‘the « ‘learned * ‘Civil “ Iudge cada 
haye passed ` ‘an ex parte order in a> case 
iere ‘the vacant (caveat?) was- filed. 
Section’ 148-A has been inserted in‘ ibe 










6. The object of inserting this provision 
in | the ‘Code is to afford an opportunity’ of 
he €. before’ passing an interim order, to 
any person who is going tö 'be affected: by 
the interim order to be passed on an applica- 
tion which is expected’ to ‘be’ miade or has 
be made in a suit or proceeding instituted 
orl about to be instituted in a Court. ‘There- 
fore, any person, who claims a right to be 
heard, before passing an interim order in 





G. C.: -Siddalingappa `. G, C- “Veeraiina * 


4. Sri G. Lingappa, léarned Counsel for 


P. C.. by the Central Act No: 104 of ` 
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tobe instituted in 'a- ‘Court, has beén given 
a fight to-lodge a caveat ‘in ‘respect’ thereof, 
by sub-section: (i)- -of Section -148-A of © ‘the; 
Civil -P.' C. “As: per” sub-section (2) thereof; 
the person who. files a caveat is required ‘to- 
séiVe a- notice ofthe caveat on the’. person’ 
by whom the ‘application ` has ‘been'or is’-ex-’ 
pected “to be’ made! uńtler - ‘sub-section (1): 
thereof. The: service’ ‘of notice: as. contem-, 
plated: by ‘sub-section (2) thereof, need not: 
take“ place before or at the time of the'filing 
of a caveat: ` The language of sub-section 2) 
does: not ‘call for such an’ ‘interpretation in- 
asmuch as it provides that the person by 
whom the caveat is lodged shall’’serve a. 
notice of the caveat. ` Therefore, the, ‘service’ 
of notice ‘of: the’ caveat’ ‘cn take place even! 
after the “caveat is filed. “What all the’ cavea“: 
tor is required to do is to produce a postal re, : 
ceipt along with the caveat for having sent: 
the ‘notice ofthe caveat by registered: post 
with acknowledgment ‘due. The’ service of 
notice as contemplated in, sub-section: (2)- is’ 
relevant ‘only for the purpose of sub-sec. (4)! 
thereof which. makes it obligatory on the ap- ’ 
plicant who seeks an interim order ‘to furnish, 
to the‘ caveator a copy of the application and 
also the copies’ of any’ paper or document’ 
which‘ the applicant wants to-rely upon in 
support of. his application. -Thus, when ‘once’, 
a-caveat is filed under’ sub-section (1), “its 
fespective of the fact as to whether’ or “Rot; 
the applicant or an intended applicant © is 
served with: the notice of the caveat: as: ‘per- 
sub- section {2) thereof, as’ per sub-section (3)! 
thereof, it’ becomés obligatory on the- part’ 
of the Court to serve a -noticé on the cavea- 
tor of any’ application filed''for ‘an’ interim 
order ‘affecting the caveator. The provision 
regarding service of notice as contained in: 
sub-section -(3) manddtory and: non-com- . 
pliance- with it defeats the very object of- in-; 
troducing Section 148-A. Consequently, it 
follows that the breach of sub-section ` 6) 
Vitiates the order pasea thereof. 


8. In the instant. case,. it was not disputed 
that. the caveat was filed on 25-2-1981 along 
with the postal receipt for having sent a 
notice .of the caveat to the respondent who 
was an applicant before the lower appellate 
Court in the application filed for an interim 
order.. Therefore,. when an application was 
filed on -28-2-1981 by the. respondent for an 
interim .order of stay, ;ag per sub-section (3) 
of Section 148-A of. the Code, the Court was 
Tequired to serve a notice of the. application 
on ‘the: petitioner-caveator, before passing anj 
interim order thereof. , Admittedly, no such}. 
notice was served upon: the _petitioner-cavea-|: 


di suit or a proceeding instituted or about tør. ; nh. T 
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jor a. Commission of. Inquiry ¿deciding 
complicated questions of fact: and. ' law. 
In my -opinion,, the nature of. the enquiry. 


held and.the order made. by the selection 


committee is not violative ‘of the “princi- 
ples of. natural. justice and. there is”. no 
justification for this. Court. to interfere on 
any ground. . o = aron S 

17. ‘In ‘the: light ‘of my canoes ious: 
sion, I hold ‘that there‘is no merit in ‘any 
of the contentions‘ urged for‘ the petitioner 
and ‘the rule issuéd is‘ liable to ‘be’ dis- 
‘charged. I, ania discharge - the, ‘rule 
issued in the case. hee 

18. In the circumstances of the case, I 
direct the parties, to bear their own costs. 
er .; Rule,- discharged 

ies a 

AIR 1981 KARNATAKA: wz: 
` K. A. SWAMI; ER E 

_G. C, , Siddalingappa,. Petitioner ; Ve G.. `o 
Vèeranna, Respondent. e $ 

Civil Rein., Pen No. :802: of 19815: Dr 
18-6-1981. qer Ap osin Jo rX 
“Civi Pe Ce of: 1908), S. 148-A:` (3) (as 


` 


inserted by Act 164 of 1976) — Application’ 


for interim order — Caveat filed as: per sub- 
section (1) of Section 148-A — Section 148-A 
(3):is' condition precedent ‘for serving applica- 


tion on’ ‘eaveator before’ passing interim order. ; 


Where | the’ ' caveat was, filed” along’ with 
postal receipt for having sent a noti¢e of the 
caveat to the, „applicant who had filed an ap- 
plication for interim ‘order, . the Court would 
be required to serve a notice of the applica- 
_ tion for an interim ‘order on- -the caveator 
before. passing an interim order, because the 
filing of the caveat, was complete as soon as 
the same. was. filed along ..with the - postal- re- 
ceipt for. -having sent a-notice of- the caveat. 
to. the applicant. When,conce a caveat is 
filed, jt is .a: condition precedent. for. passing 
an interim -order to :serve, a notice of the ap- 
plication on: the caveator whol is going to be 
affected by the interim order. “Unless: that 
condition: precedent: is satisfied, it is: impos- 
sible for the:Court to pass-an interim: ordet- 
affecting the: cave wr AIR -1978 Gal :492, ‘Rel. 
on. eS (Paras’ 8, 9; 1) 


` Further, the Court + ‘would not ‘absolve’ from 
serving a notice of thé application on the 
caveator on the , ground that he refused to 
receive ‘thé same. ' Even if the ‘application 
was served on the caveator; unless the date 
and. the time of. hearing of ‘the application 
was made ‘Known | to, the. caveator or. his 
counsel, the requirement of serving a “notice 
eto eee ine in ee A 


TY /1Y/E291/81/PGS 


1.1 0: C. Siddalingappa v. G. G; Verom r 


on 


ae 
z 


A LR: 


`of the application on the caveator: could not: 


have „beem: dispénsed with. >- “(Para 9) 
Cases... Referred: “Chronological. Paras 
AIR 1978 Cal 492227 ev. AT S35 IQ? 


G; Lingappa; ‘for Petitioner; _Shanthanu' 
Patil for: Miss; S: Pramila, for Caveator-Re- 
spondent. 


ORDER :—. This civil revision petition is 


directed against the, order dated .28-2-1981 
passed. ‘by the learned Civil Judge, Tiptur, in 


- M..A., 7, of, 1981. granting -an..interim. order 


of.. stay on. I A, No. ,3 filed -by the respon- . 
dent.in, Misc. Appeal. ‘No. 7 of 1981. 

2 The matter.- arises. in , this way: The. 
respondent has filed the suit- bearing. 'O. S. 
No. 102. of 1980 ‘in the. Court of thë Mun- 
sif at- Chikkanayakanahalli for a declaration 
of title and. for permanent. injunction in. re- 
spect of certain `immoveable. property. In 
that suit;-an application-for-temporary injunc- 
tion: was`filed and. an, ex-parte order of tem- 
porary::injunction was also passed.. There- 
after, the. petitioner ‘had filed I: A: No. 7 for 
vacating the ex parte order of temporary in- - 
junction, ‘The learned:'Munsiff, after’ hearing’ 
both the sides, modified ‘the order: dated 16-4- 
1980: and vacated the order of. -temporary in- 
junétion ‘in-so far'-it rélated’to 10 guntas, of 


the ‘suit’ land“by the‘ order dated 25-2-1981. 


On' the very day, ‘the petitioner’ ‘has filed the 
caveat in the‘ Court ‘of the” Civil. Judge, 
Tiptur, expécling, that’ the respondent is 
likély to file an‘ ‘appeal against the aforesaid 
order’ òf the Munsiff modifying the order of 
temporary : injuriction and’ seek an interim 
order. The caveat has ` been ` lodged after 
sending a . copy of the same’ to the respon- 
deùt by a registered post with acknowledg- 
ment due. 

3. After the filing of the caveat on 25-2- 
1981, the respondent,.has filed. an. appeal in 
the. -aforesaid Court. of, the Civil Judge, 
Tiptur, and: in, that appeal an application oo 
temporary. injunction has also been filed.,; In 
view of- the caveat filed~by the petitioner, the 
Court had rightly- directed issue of notice on 
the appeal as well.as on the application L A. 
No. 1-—-for temporary injunction on 25-2- 
1981 returnable. by. 6-3-1981. When..that was 
the position, on 27-2-1981, ‘the respondent 
filed an application L:A,-No. 2 for advance. 
ing. the. case “ito. 27-2-1981. Curiously, the 
learned Civil Court -advanced < the:-case to 
28-2-1981 even though on- 25-2-1981..he had 
directed"-issue of ‘notice returnable by 6-3- 
1981. to the caveator: (respondent in the ap- 
peal) ‘on ‘the’ riiginorandum of appeal as. well 
as on ‘the application’ for temporary injunc- 
‘Accordingly, the appeal was - brought 
before the Court on- 28-2-1981.: On : that 
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a member of:backward caste and is not 
a inember of. backward tribe and cannot 
clairn preference to the number of seats 
reserved to that category is unexcep- 
tionable and does not suffer from any 
illegality justifying this Court’s interfer- 
ence under Article 226 of the Constitu- 
tion, 

9. A meme ‘of backward caste can- 
not compare himself with a member of 
backward tribe. On the finding of the 
selection committee that the petitioner 
was, not a member of a backward caste, 
there would be infraction of Articles 14 
and 15 of the Constitution if he is not 
considered.to the seats reserved for mem- 
bers.of backward tribes. In this view, the 
complaint of the petitioner that there is 

an infraction of Articles 14 and 15 of the 
Cohistitution, has no merit. 
- 10. In Santoshkumar’s and Shylaja’s 
cases on similar facts, the selection com- 
mittee had rejected the applications of 
those candidates on similar grounds. But, 
in |Santoshkumar’s case which was 
lowed by me in Shylaja’s case, I express- 
ed |the view that the mistake, if any, was 
in Ispelling and the selection committee 
was not justified in rejecting those appli- 
cations. While in Santoshkumar’s case 
I directed the selection committee to re- 
examine the claim, in Shylaja’s case, I 
directed a seat to be given to her. -> 
1. Unfortunately, in both’ those occa- 
sions the selection committee did not file 
its returns and point out the distinction 
ang difference between the two separate 





an 
nised as a backward caste and the other 
asia backward tribe and the attempt 
made by the former to claim the benefits 
of Ithe latter that are legitimately due 
only to the latter. A contention urged be- 
fore me for the petitioners in those cases, 
that the mistake was a simple mistake in 
Spelling: was not even seriously contested 
by |the selection committee: It is in those 
ciréumstances that I reached my conclu- 
sion and made the orders. 

2. I am now 
orders made by me, more so in’ the case 
of Shylaja, for whatever reason it may 
be|and whoever that is responsible for 
the same, without apprehending the ‘true 
facts. and. the questions that really arose, 
were clearly wrong and ‘should not have 
been made by me. Without apportioning 
the blame om anybody, I sincerely regret 
for. my failing in not noticing the above 
aspects in those,cases. In this connection, 


£ can only remember what I expressed in 
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fol- 


distinct castes one of which is recog-. 


convinced that the 
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Kariyanna v. iIsthuri Subbiahsetty.. 
((1981) 1 Kant LJ 66). (AIR 1981 Kant 
234) affirming an order made by the 
Munsiff, Chickballapur’in correcting his . 
own mistake. Therein, I stated thus: 

“A Judge owes it to himself and the . 
litigant public to- correct his own mis- 
takes when once the same is brought to 
his notice and he will be failing in his 
duty if he does not do so and sticks to 
his previous order as if he is infallible.” 
This statement made by. “me in Kari- 
yanna’s case applies in greater force 
when the mistake committed by me has 
been pointed to me and I am convinced 
of the same. For these reasons, I cannot 
agree with what was stated by me in 
Santoshkumar’s and Shylaja’s cases and 
if I were to follow the same, I would be 
only perpetrating a manifest mistake 
committed by. me which cannot and 
should not be done. 

13. Sri Jois next contended that no 
reliance can be ‘placed on the letter’ or 
statemént made: by the ‘petitioner at the 
time of interview (Annexure R1) as the 
same was obtained under duress or coer-- 
cion. . 

14. In its return, verified by the Chair- 
man, the aforesaid assertion of the peti- 
tioner has been denied by respondent.No. - 
1. The petitioner who'is a major has- 
signed the statement, the original of An- 
nexure R1. He does not dispute his signa- 
ture to that statement. When that is so, 


-it is difficult to conceive that the peti- 
‘tioner, a well educated man aspiring to. 


become a Doctor, would have signed 
without realising the contents of the 
statement under duress and coercion as 
is now sought to be made out before this 
Court. I have, therefore, no hesitation. . in: 


‘holding that the petitioner has made the. 


statement in response to a query that was 
made by the selection committee before 
that committee and the same isa volun- , 
tary statement. In fact the reply of the — 
petitioner that he is a ‘Bestha’ caste fully - 
is in accord with the statement made by | 
him before the selection committee. 

15. Sri Jois lastly contended that the:. 
nature of the enquiry held by the selec-’- 
tion committee and the order made ` by 
it is violative ot the principles of natural. : 
justice. 


16. A selection committee 


thousands “oO 
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Z.. In conformity with his stand be- 
fore the selection committee, the peti- 
tioner has asserted that he is a member 
of ‘Besthar’ caste and is a member of 
backward tribe and having regard to his 
superior merit, he should have béen se- 
lected, in preference to respondents 2 and 
3 who have secured lower percentage of 
marks than the one secured by him, to 
any one of the seats reserved under the 
rules and the orders made thereto. On 
these allegations, the petitioner claims 
that the selection committee had con- 
travened Articles 14 and 15 of ‘the Con- 
stitution and a mandamus should be issu- 
ed to it to select him displacing the least 
meritorious candidate in the category of 
backward tribes. 


3. The selection | committee/respon- 
dent No. 1 has resisted the claim of the 
petitioner. In its return verified by the 
Chairman of the selection committee, re- 
spondent No, 1 has asserted that the peti- 
tioner is a ‘Bestha’ by. caste which is only 
a backward caste and is not:a member of 
‘Beshtar’ which alone is a backward 
tribe. In justification of its finding that 
the petitioner is a ‘Bestha’, a member of 
backward caste, it has relied on an ad- 
mission made by the petitioner before ìt 
(Annexure R1). On these allegations, re- 
spondent No. 1 has asserted that there has 
been no infraction of Articles 14 and 15 
of the Constitution in the case of the 
petitioner. oo. 


4. Respondent No. 2 who is represent- 
ed by a counsel] has not filed any separate 
return, But, at the hearing, the counsel 
for respondent No. 2 supported respon- 
dent No, 1..Respondent No. 3 who has 


been duly served has remained absent 
and is unrepresented. , 
5. With the leave of the Court,' the 


petitioner has filed a reply to the state- 
ment of objections filed by respondent 
No. 1. In his reply, the petitioner does not 
dispute that the caste ‘Beshtar’ or 
‘Bunde-Bestar’ is a separate and distinct 
caste from ‘Bestha’ caste. He also admits 
that he is a member of ‘Bestha’ caste. But, 
still he has asserted that ‘Bestha’ to which 
he belongs is also a backward tribe and 
the same has been so recognised by Gov- 
ernment in its order issued under Arti- 
cles 15 (4) and 16 of the Constitution and, 
therefore, he should have been selected in 
preference to respondents 2 and 3 who 
have secured lower ‘percentage of marks 
than the:one secured by him. 

$. -Sri H. Subramhanya Jois, 
counsel for the petitioner, 
contended that the petitioner,.a member 
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strenuously _ 


of ‘Bestha’ caste, spelled as ‘Beshtar’, is 
a backward tribe recognised as such by 
the orders made by Government under 
Articles 15 (4) and 16 of the Constitution 
and the selection committee was bound 
to consider his case on that basis and se- 
lect him to the course in preference to 
respondents 2 and 3 and in not so doing, 
it has violated Articles 14 and 15 of tha 
Constitution. In support of his contention 
Sri Jois strongly relied on the decisions 
rendered by me in M. A. Santoshkumar 
v. State of Karnataka (W. P. No. 14896 
of 1980 decided on 22-10-1980) and M. P. 
Shylaja v. State of Karnataka (Writ Petn. 
No. 17569 of 1980 decided on 21-11-1980). 

7. Sri V. C. Brahmarayappa, learned 
II Additional Government Advocate, ap- 
pearing for respondent No. 1 urged that 
the decision of the selection committee 
was in conformity with the orders and- 
there has been no violation of Articles 
14 and 15 justifying this Court’s inter- 
ference under Article 226 of the Consti- 
tution, Sri Brahmarayappa pointed out 
that the two decisions rendered by me, 
tn the absence of all the necessary data 
and material. and on misapprehension of 
facts, cannot be the basis for upholding 
the claim of the petitioner, 


8. Before the selection committee, ag 
also before this Court, the petitioner ad- 
mits that he is a member of ‘Bestha’ caste, 
He also admits that ‘Bestha’ caste is 
different from ‘‘Beshtar’ or ‘Bunde Bes- 
tar’. ‘Bestha’ caste to which the petitioner 
belongs has been recognised only as a 
backward caste (vide Sl. No. 48) by the 
Government in its order No. SWL 123 
BCA 79 dated Ist May, 1979 (vide Anne 
xure I of the said order), In the said Gov- 
ernment order, two other castes called 
‘Beshtar’ and ‘Bundé Bestar’ have’ been 
recognised as backward tribes (vide SL 
No. 9). The caste ‘Beshtar’ and ‘Bunde 
Bestar’ recognised as backward tribes 
is a distinct and a separate caste from 
‘Bestha’ caste which has been recognised 
only as a backward caste and not as a 
backward tribe. A member of a ‘Bestha’ 
caste, by suffixing or adding the letter ‘r 
to his caste, will not cease to be a ‘Bestha’ 
and will not become a member of ‘Besh- 
tar’ and ‘Bunde- Bestar’ caste. On the 
very admission made by the petitioner 
that he is a member of. ‘Bestha’ caste, 
it follows that he is only a member of 
backward caste and not a member of 
backward tribe as-was claimed by him 
before the selection committee and this 
Court. In. this view, the finding. of the 
selection committee that the petitioner is 
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implemented the order. or not is a matter 
that has to be independently considered 
by. the executing Court. 
16. An execution petition - genta be 
kept pending for eternity.: As it is the 
proceedings: between the parties are pend~ 
ing from 1947 in a suit instituted in the 
year 1936. Apart from ‘this, a. Tahsildar 
who has, to shoulder heavy responsibility 
in his taluk administration, cannot be 
E asked to be a receiver for 

times to come. In these circumstances, 
it} is necessary for the learned Civil 
Judge to.deal-with the present execution 





the same as expeditiously as is possible 
in the circumstances of the case. 
17. In the light of my above discus- 
sion, I make the following orders and 
directions: 
' (a) I dismiss. this revision petition: and 
affirm: the order dated 13-3-1979 of the 
learned Munsiff, ‘Chickballapur, on L A. 
Yo, I in. Execution Case No. 179 of 1978. 
| (b) I withdraw: Execution Case No. 170 
of 1978 from the Court of the Munsiff, 
Chickballapur and transfer the same to 
the -file of the Civil Judge, Chickballapur 
for disposal ‘without transferring’ the same 
tp any other Court. i 
Ta In order to enable the jaiii Civil 
Judge, Chickballapur, to dispose’ of the 
dase as expeditiously as is possible in ‘the 
circumstances of’ the case, I direct ‘the 
parties to appear before him on 10-9- 
1980 and take further orders from him’ on 
ee day for the, further progress of thè 


| 18. In the circumstances of the case, I 
direct the, parties to bear their own costs, 
19. Let a copy of this order along with 
the records of the case be transmitted to 
‘the Civil Judge,.Chickballapur for -dis- 
al-on or before 5-9-1980. At the sam® 





fime, copies ofthis order be also sent to. 


the, ( Courts of... Munsiff, Chickballapur, 
5 Doddaballapur and Gowribidanur also for 
their record, 
Pt ws va ey Ak Petition ‘dismissed. 
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‘petition in accordance with law and close 





Kant, 239 


(A) Constitution of India, Arts. 14, 15 — 
Admission to . Medical College — Caste 
“Beshtar” recognised as backward tribe 
is distinct and separate . from caste 
“Bestha” . that is backward class — Find- 
ing of Selection Committee that peti- 
tioner, a member of backward class can- 
not claim preference to number of seats 
reserved for backward tribe — Not viola- 
tive of Art. 14 or 15. Decisions m W. P. 
No. 14896 of 1980, D/- 22-10-80 (Kant) 
and W. P. No. 17569, of 1980, D/- 21-11- 


80 (Kant) held not good law. (Paras 8, 9) 


(B) Constitution of India, Art. 226 — 
Principles of natural justice — Selection 
Committee. constituted for selecting can- 
didates for admission to technical courses 
— Cannot be expected to hold regular en- 
quiry as if it is civil or criminal court or 
Commission of Inquiry. (Para 16) 
Cases Referred: Chronological Paras 
AIR 1981 Kant 234: (1981) 1 Kant LJ 66 

12 
(1980) W. P. No. 14896 of 1980, D/- 22-10- 

1980 (Kant), M. A. Santosh Kumar v, 

State of Karnataka. .. 6, 10 
(1980). Writ Petn. No. 17569 of 1980, 'D}- 

21-11-1980 (Kant), M. P. Shylaja v. 

. State of Karnataka 6, 10, 12 


H. Subramanya Jois, for Petitioner; 
V. C. Brahmarayappa, 2nd Addl. Govt: 
Advocate (for. No. 1) and M. Ranga Rao — 
(for No, 2), for Respondents. i 


ORDER:— In response to the notifica- 
tion calling for applications for selection 
to the I year M.B.B.S. course in the Gov- 
ernment and private medical colleges for 
the academic year 1980-81, the ‘selection 
of which is regulated by the Karnataka 
Medical Colleges (Selection for Admis- 
sion) Rules, 1980 (hereinafter referred to 
as the Rules),. the petitioner, respondents 
2 and-3 and a.large number of eligible 
applicants applied for selection to the said 
course. The petitioner claimed to be a 
member: of ‘Besthar’ caste and a member 
of backward tribe recognised as such by 
Government in the relevant Government 
order providing for reservations under 
Article 15 (4) of the Constitution in edu- 
‘cational institutions. .of the State, His 
claim was also certified by the ..-appro- 
priate revenue authority. On a considera- 
tion of the claim made by the petitioner, 
the selection committee found that the 
petitioner was not a member of “Beshtar’ 
caste, but was a member of ‘Bestha’ caste 
which was not a backward tribe and on 
that -basis: found. that his merit did not 
justify: his selection and, retorn aid 
not select him to the coursa, 
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specific extent and the Court had granted 
a decree only for that extent and-not . for 
the entire extent of the survey’ numbers, 


_Kariyanna. v. Isthuri Subbaiahsetty 


The- order dated: 18-12-1946 of the learned. 


Munsiff did not. clearly specify that the 
Tahsildar is appointed either only. for the 
decree schedule properties or the entire 
extent of properties. On receipt of the 
warrant appointing him - as the receiver, 
the Tahsildar pointed out his difficulty 
and requested the Court to clarify the 
same, But, the Executing Court instead of 
clarifying the matter and issuing appro- 
priate directions merely stated that he 
may take possession of the decree sche- 
dule properties which as I pointed’ out 
earlier did not also’ last long. Firstly, the 


High Court cannot be said to have af- ` 


firmed the order in respect of the entire 
extent of survey number and. there is no 
basis for the same. Secondly, the mere 
affirmation of that order does not neces- 
sarily mean that that mistake should be 
ignored and perpetrated for all- times, 
Lastly, the order made on 6-2-1979 is a 


frésh and independent order and its vali- ` 


dity does not depend on the earlier order 
itself, 


Was es A T possession 
of the area or extent to which there was 
no decree is not a matter that. arises .. for 
determination in these proceedings. But, 

` what is more important is, that the ex~ 
ecuting Court in executing the decree 
cannot grant anything more than: what 
the decree authorised the decree-holder. 
The agony or the helplessness of the de- 
cree-holder to realise the fruits of his 
decree so far or the obdurate attitude of 
the judgment-debtors to defeat ,or. delay 
the decree can hardly be a ground to hold 
that the decree-holder should be allowed 
to proceed against the other properties of 
the judgment-debtors or others. to which 
he is not clearly entitled to under the 







mistake it had rightly corrected its own 
istake- and, in’ so. doing, it has not com- 


ing for this Court’s interference. 


' 13. As I apprehend, the claim of the 
decree-holder in his suit and the decree 
made -thereto is for specific, definite and 
identifiable: properties and. not for the 
entire extent of the survey numbers con- 
sisting of larger extents to which he -is 
indirectly. claiming. Whatever may be‘ the 
difficulty in identifying the : property 


nN 


itted any illegality or irregularity . call- - 
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which does not appear to be insurmount- 
able, cannot be a justification ora ground 
to sustain his claim that. a ‘receiver 
should be appointed for the entire extent 
of the survey number irrespective of - the 
claim :of. the judgment-debtors, or any 


‘other person in respect. of -the-area to 


which he had not laid any claim and ob- 
tained a decree. In my: opinion, such: a 
claim cannot be countenanced either in an 
original proceeding or in an . execution 
proceeding by any Court. When the ex- . 
ecuting Court realising. the mistake com- 


-mitted by it had corrected its own mis- 
take, this Court in. exercise of its revi- 


sional jurisdiction -would be wholly 
unjustified in interfering with such an 
order. 


.14.. On any view of ‘the mati this 
Court’s interference is not called ior and 
this revision petition is, therefore, liable 


tobe dismissed. 


15. A new Munsiff’s Court’ ‘has now 
been established at Gowribidanur with 
effect from 26-5-1980 with jurisdiction 


over revenue taluk of Gowribidanur and, 


therefore, the present execution petition 
has to be transferred to that'Court and 
has hereafter'to be dealt by that Court 
and not by the Munsiff’s Court, Chick- 
ballapur. As between the parties in rela- 
tion to the lands, that are the subject 
matter of the present execution, there is 
a suit pending in the Civil Judge’s Court, 
Chickballapur and the same has to be 
dealt with by that Court only, which still 
continues to have jurisdiction over Gowri- 
bidanur taluk. Even though, the execu< 
tion petition filed by the decree-holder 
has to be independently considered, it is- 
in the interests of all the parties and jus- 
tice that the Court of the Civil Judge, 
Chickballapur deals and disposes of ` the 
present execution rather than .the new 
Munsiffs Court at Gowribidanur. 


Learned counsel for -the parties, in my 
opinion, rightly and fairly stated that it 
would be more desirable that this execu- 
tion petition is withdrawn from the Court 
of the Munsiff, Chickballapur and. trans- 
ferred to, the Court of the Civil Judge, 
Chickballapur.. In ‘these . circumstances, 
exercising the powers conferred on this 
Court by Section 24 of the Code, I with- 
draw Execution Case No. 170 of 1978 
from the Court of the Munsiff, Chick- 
ballapur and transfer the same to tha 
Court of the Civil Judge, . Chickballapur 
for disposal according to law..In‘.the ab- 
sence of an order of stay, the Tahsildar 
has. given effect to the order dated 13-3- 
1979. Whether ‘the -Tahsildar has correatly, 


ee el 


} 

| 
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181 ` . Kariyanna V. 
bwers in setting asidé the order of dis- 
al of a reference made under Sec- 
n 18 of the Land Acquisition Act: . 
ni the Court commits a mistake there- 
causing injustice to any party before 
the Court would be under legal obliga- 
tion to correct such mistake so as to ren- 
dér justice to the party. The power con- 
ies by Sec. 151 is meant for that pur- 

e.” ; 

A Judge owes it to himself and the liti- 


gant public to correct his own mistake 
when once the same is brought to his 
btice and he will be failing in his duty 
if he does not do so and sticks to his pre- 
you order, as if he is infallible. A Judge 
should approach the same in all humility 
and rectify the mistake if he is convinced 
of the. same. In this view LA. No. Hil. fil- 
ed by judgment-debtor No. 1 was main- 
ee If the application is maintainable 
the 





n the question is whether the circum- 
stances - justify the modification, rectifica- 
tion or correction of the order and that 
is a matter primarily for that Court to 
decide. When the Court has found that 
it has committed a mistake and should 
correct its own order,.it is difficult to 
hold that it has committed an error of 
jurisdiction, illegality or material irregu- 
larity affecting its jurisdiction resulting 
in failure of justice to the petitioner 
justifying this Court’s interference under 
Section 115 of the Code. On this short 

round alone this revision. petition is 
Hable to be dismissed. But, I do not pro- 

e to do so and I, therefore, proceed to 
examine the merits of the contentions urg- 

before me. 


9. Earlier, I have set out the schedule 

f the properties to which the decree- 

older laid his claim and for which a 

decree has been granted by the Court. In 
order to appreciate the rival contentions, 
it is enough to notice item No. 4 of the 
laint and decree schedule property 

hich highlights the unsoundness of the 

¢laim made by the’ decree-holder, the 
ity of the order made on 6-2-1979 





d the correctness of the order made on ' 


3-1979. ; 

10. Sy. No. 278, a dry land, Item No. 4 
of the plaint: and decree schedule pro- 
perty measures 13 acres 20 guntas. But, 
the claim of the decree-holder in his 
plaint for which a decree has been grant- 
ẹẸd is restricted to a half share in an ex- 
tent of 1h acres of that survey number 
only and not to the entire extent of 13 


i acres 20 guntas of the said survey num- 
der. To.be more specific and emphatic. the 


~~ 12; - 
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decree-holder had not laid any claim 
much less the Court had granted a decree 
to an extent of 12 acres of land in the 


. said survey number. In the earlier Execu- 


tion Case No. 314 of 1946-47 the decree- 
holder had rightly described the aforesaid 
extent of 1 acre 20 guntas only for which 
he had obtained a decree. But, in the 
present Execution Case No. 170 of 1978, 
stated to be a continuation of the earlier 
Execution Case No. 314 of 1946-47, the 
decree-holder has described Item No. 4 as 
hereunder: 


“S. No. 278 dry 13 acres 20 guntas, as- 


sessed .13/- East-S. No. 279; West-224; 
North-Kereangala; South S. No. 276.” 


. As regards the other item also, the claim 


made by the ‘decree-holder is more or 
less similar to item No. 4. On 68-2-1979, 
the learned Munsiff, directed the Tahsil- 
dar to be the receiver for the entire ex- 
tent of the survey numbers of the execu- 
tion petition schedule and not in respect 
of the ‘restricted, limited and specific ex- 
tent to which the decree-holder was en- 


. titled to. In execution, the decree-holder 


can execute the decree obtained by, him 
and cannot lay any claim in respect of 
any property to which he had not laid 
his claim and obtained a decree thereto. 
What had been done by the decree-holder 


_in his execution petition was to lay claim 


for properties for which he had not ldid 
any claim much less there was a decree 
in his favour. Unfortunately, on 6-2-1979 
the learned Munsiff without focusing his 
attention to this aspect, whoever may be 
responsible for the same, appointed a 
receiver to the entire extent of survey 
numbers and not to the specified extent as 
he should have done. When that mistake 
was pointed out, the learned Munsiff, in 
my opinion, very rightly corrected thej © 
same and has issued appropriate direc- 
tions to be in conformity with the de- 
cree. In these circumstances, there is no 
merit in the contention of Sri Gopal that’ 
in allowing I.A. No. III, the learned Mun- 
siff has committed an illegality or irregu- 
larity. ; 
il. Sri Gopal urged that in the previ-. 
ous execution the receiver had obtained 
possession of the entire extent of lands 
irrespective of the extent to which the 
decree-holder had obtained a decree. and 
the same having been affirmed by the 
High Court in S.A. No. 234 of 1950-51, it 
was not open to the learned Munsiff to re . 
examine that matter and hold to the con- . 
trary. 
As pointed out by. me earlier, the ` 
decree-holder: had laid’ his claim: ` “tor Be 
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filed by the judgment-debtors, the 
Court of the Munsiff, Doddaballapur 
ceased to have territorial jurisdiction 
over Gowribidanur Taluk and the same 
had been added to the Court of the Mun- 
siff, Chickballapur. In that view, the de- 
cree-holder on 3-6-1978 filed Execution 
case No. 170 of 1978 in the Court of the 
Munsiff, Chickballapur again seeking for 
the appointment of the Tahsildar, Gowri- 
bidanur as the receiver of the properties 
described in the schedule to the said ex- 
ecution petition, The judgment-debtors 
opposed the said execution filed by the 
decree~holder. They urged that the de- 
cree was inexecutable as the schedule of 
the properties annexed to the decree was 
vague and the portion of the lands to be 
taken possession of by the receiver cannot 
be identified and demarcated. Secondly, 
they urged that their interests in the pro- 
perties, for which there was no decree, 
cannot be proceeded with in the said 
execution. 


On 6-2-1979 the learned Mun- 
siff overruling the objections filed by the 
judgment-debtors appointed the Tahsil- 
dar, Gowribidanur, as receiver of the 
execution petition schedule properties. On 
13-2-1979, judgment-debtor No. 1 filed 
LA. No. I under Sections 47, 152 and 
153 of the Code of Civil Procedure pray- 
ing to amend the schedule to the execu- 
tion in conformity with the decree sche- 
dule properties and for a consequent 
_ direction to the receiver. In his affidavit, 
in support of LA. No, DI, judgment-deb- 
tor No. 1 claimed that the schedule an- 
nexed to the execution petition for which 
the .Tahsildar had been appointed as the 
receiver, was not in conformity with the 
decree schedule and that in the execution 
the decree-holder could not lay claim to 
properties for which there was no de- 
cree. He, therefore, claimed that the 
order dated 6-2-1979 requires to be modi- 
fied suitably. LA. No. III filed by judg- 
ment-debtor No. 1 was opposed by the 
decree-holder. He denied the allegations 
made by judgment-debtor No. 1 in his 
affidavit and urged that the order made 
on 6-2-1979 was correct in all respects 


and did not, therefore, call for modifica- - 


tion. On 9-3-1979 the learned Munsiff 
overruling the objections of the decree- 
holder, has allowed LA. No. HI in these 
terms: 

“LA. No, Ill filed by judgment-debtor 
No. 1-is hereby: allowed and the decree- 
holder is directed to amend the schedule 
of properties attached to Ex. Case No. 170 


of 1978 so as to: be in conformity or: -in- 
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counsel for the 


_had no jurisdiction and power to corr 


. the’ trial Court -exercising 


A. L R. 


accordance with the decree schedule pro- 
perties of the decree under execution on 
or before 12-3-1979 failing which the 
office is directed to amend the execution 
petition schedule in conformity with the 
decree schedule properties of the decree 
under execution and it is further ordered 
that a copy of the decree schedule pro- 
perties be sent to the Receiver directing 
him to retain only the possession of the 
decree schedule properties and to hand- 
over possession of the remaining proper- 
ties except the decree schedule properties 
to the persons from whom he took pos- 
session of and to submit a report to this 
io in this behalf on or before 30-3- 
9 ” 

On 14-3-1979 the decree-holder presented 
this revision petition challenging the 
order made by the learned Munsiff on 
LA. No. II with an applicaton — I.A. 
No. I — for stay of the operation of the 
said order. On 16-3-1979 Swami, J. order- 
ed emergent riotice regarding admission 
and on 9-1-1980 Mahendra, J. ordered 
the admission of this revision petition. 
But, at no stage, LA. No. I has been 
granted by this Court and, therefore, the 
order made on 9-3-1979 has been acted 
upon. 


6. Sri M. S. Gopal, learned counsel for 
the petitioner, has contended that every 
one of the circumstances pleaded by the 
judgment-debtors for modification, rectifi- 
cation or correction of the earlier order 
was misconceived and untenable and, 
therefore, the learned .Munsiff acted 
illegally and with material irregularity 
affecting his jurisdiction in allowing 
LA. No. I, 


7. Sri B. S. Pranesh Rao, learned 
respondents, supported 
the order of the learned Munsiff. 

8 Sri Gopal, in my opinion, rightly 
did not contend that the executing Court 







its own mistakes if it factually found that 
there was a mistake in its order. Ss. 152 
and 153 of the Code empower a Court to 
correct its own mistakes in any order 
made by it. Section 151 of the Code which 
saves the inherent powers of a Court also 
authorises a Court to correct its own mis- 
takes for the ends of justice or to prevent 
abuse of the process of the Court, In this 
connection it is well to remember the 
following observations of Jagannatha 
Shetty, J. in State of Karnataka v. Bale- . 
kal Krishna Bhat ((1975) 2 Kant LJ 489) 
in which he affirmed an. order.made by 
the inherent 
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the same. On 2-10-1939 the. learned Mun- 
decreed the said suit as prayed for 
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y the decree-holder and the > decree 
ae in the. said suit, which has become 
al, -Teads thus: . 
T it is ordered and -decreed hereby 
E follows:— >- 
(1). That it is hereby declared :that (a) 
e plaintiff is the right owner of- half 
share in all the immovable and movable 
api described in schedules A and 
B respectively annexed to ‘the plåint;- (b) 
the decision passed by the Deputy Regis- 
tr of Co-operative Societies, Kolar Divi- 
sion, in case No. 266 of 1933-34 on his 
file against the second defendant, does not 
bind the plaintiff; (c) the’ plaintiff's half 
ae in. the said. properties. including 
e crops standing thereon, is not liable 
to be attached, restrained or sold in ex- 
ec ecution of the aforesaid decision and -as 
such the sale of ‘the first two. items de- 
scribed in schedule is not binding on the 

plaintiff's share, and (d) the first defen- 
dant society represented by the liquida~. 
tor is not entitled to get attached, re- 
‘strained or sold any specific portion of 
fe crops of the said properties including 
the crops standing. thereon, till the second 
defendant’s specific share in the crops of 
the same is ascertained by general parti- 
tion by metes and bounds; f 


(2) That the first defendant society re- 
presented by the liguidator is, by an 
junction, permanently restrained from 
executing the Deputy Registrar’s decision 
in the above mentioned case, as against the 
‘plaintif?s half share in the said proper- 
, fties and the’ crops ‘standing thereon, and 
further restrained in the same manner, 
from executing the same decision as 
jagainst any specific portion of. the said 
properties till the second defendant’s share 
is determined at a general partition : by 
metes and bounds;. 
And. it is further ‘ordered, and decreed 
that the first. defendant society as repre- 
sented by the liquidator do pay to the 
plaintiff the sum of Rs. 32-4-0 on account 
of the costs of -the suit -incurred by the 
-plaintiff.as per. memorandum annexed 
herewith.. . . 
Given under my hand - and the seal ‘of 
fhis Court the 2nd day of October, 1939. - 

+ ‘Sd/-x x x 
cares ; B. R. RAMALINGAIAHI 


. (Schedule A ot property - in Kannad 
tted.—Ed.) 

22-1-1947 one  Esturi Sishpangive: 
maiah.Setty, husband of judgment-deb- 
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tor No.'6 and father of judgment-debtors 
Nos.:'1 to 5 purchased ` the aforesaid 13 
items of properties - -from defendant No. 1, 

‘4 On 18-12-1946 ‘the decree-holder 
sued out of the éxecution of the _decrea 
obtained by him ` in Execution Case No, 
314: of 1946-47 praying that the Tahsildar, 
Gowribidanur be appointed ‘as the re- 
‘ceiver in ‘respect of the properties detail- 
ed in schedule A of the decree. On 10-12- 
‘1946, the learned Mumsiff ordered the ap- 
pointment of the Tahsildar, ‘Gowribida- 
nur, as the receiver of the ` properties, 
After some correspondence, the narration 
of which is not necessary for the purpose 
of this case, the Tahsildar on 18-12-1946 
took possession of the aforesaid proper- 
fies which did not ’last long in view of 


. the interim order made in R. A. No. 380 


of 1947-48 by the District Judge, Banga- 
lore and the final order made in the said 
‘appeal which came to be numbered as 
R. A. No. 3 of 1950-51 before the Sub- 
ordinate Judge, Civil Station, Bangalore, 
in which the. appointment of the receiver 
was set aside. On. 19-1-1958,. the order 
made by the learned Subordinate Judge 
in the aforesaid appeal was reversed by 
the former High Court of Mysore and the 
order. of the learned Munsiff, appointing 
the Tahsildar was restored, which must 
have necessarily resulted in the receiver 
taking possession of-the aforesaid proper- 
ties once’ again. But, unlorhinataly thaf 
did not happen. 

5. -After some' ' Interioediate proceed- 
ings, the narration -of which is not neces- 
sary, the judgment-debtors: on 17-1-1970 
instituted O. S.. No. 4 of 1970 in the Court 
of the Civil Judge, Kolar against the de- 
cree-holder and ` defendant No. } for a 
declaration that the decree made in O. S, 
‘No. 367 of 1935-36 is not binding on them 
and for a permanent -infunction restrain- 
ing them from interfering with their 
possession of the aforesaid properties and 
obtained a temporary injunction pending 
disposal of their said suit: On 20-4-1978 
the said:‘suit filed by the judgment-deb- 
tors was dismissed by the learned Civil 
Judge, which was challenged by them be- 
fore the District - Judge, Kolar, in ` 
R.A. ‘No. 10 of 1978. On 29-1-1980 ‘the 
learned District Judge according ` permis- 
sion‘to the judgment-debtors to withdraw 
the suit with liberty reserved to institute 
a fresh suit, has disposed of the said ap- 
peal and the same has been affirmed by 
fhis Court in C. R P. No. 1182 of. 1980 
decided on. 8-4-1980. - 

' As by the time — ‘the Civil. ° Jai 
Kolar dismissed ` the ‘aforesaid’ “suit 
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to the respondents not to. collect any 
forest development tax under Sec. 98-A 
of the Karnataka Forest Act, 1963: in res- 
pect of sales under contracts. which are 
the subject matters of these ‘writ - peti- 
tions and to refund, if any tax has al- 
ready been collected from any : of aie 
petitioners, No costs,» vi ouio- ' 
The Government Advocate is permitted 
1 ne Baimena o ampres mde in ‘writ 
petitions Nos, 18614 to 16631 of: 1979 
‘within two weeks from today,’ 
Ordered accordingly. 
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K. S. -PUTTASWAMY, «~~ 
Kariyanna, ` Petitioner vy. ` Isthuri 
Subbaiahsetty and others, Respondents, ' 
Civil Revn, Petn, No, 819 of 1979, DI, 
27-8-1980. . 


Civil. P.C C. (5- of 1908), Sa, 47, 131, “152 
and 153 — “Under Ss. 15%, 152 and . 153 
executing court has vower ic correct its 
own mistake in any order made by it. 


Under Ss, 151, 152 and‘153 the execut- 
ing court has’ jurisdiction ad power ‘io 
correct its own misteke “if ` it factually 
found that there was i mistake m` any 
order made by it, The court is bound to 
correct its own mistake when once ‘tha 
same is brought to its notice'and it would 
be failing in its duty if it does not’ ‘do so 
ang sticks to its previous order as if it is 
infallible. A obtained a decree im respect 
of his halt share in the suit properties 
against B, in’ ‘his execution petition he 
prayed for appointment of a Receiver in 
respect of ‘properties ‘mentioned in. tha 
Schedule attached to. the petition: The 
executing Court passed an order ` direct- 
ing the Receiver to take possession’ of’ tha 
aforesaid ‘properties in spite of objectioty 
by B that those properties included pro- 
perties for which . there was no decree, 
Subsequently B made’ an application for 
correction of the schedule of “properties 
annexed to the. execution petition | on the 
ground that the same was not in confor= 
mity with the decree schedule properties 
and included properties to which A ‘had 
not laid- any. claim and for which there 
was no decree. In such a case the execut- 
ing court, has power tọ the mis- 
take in its previous order. and direct the 
Receiver to retain possession only of de- 
cree schedule. properties and hand over 
possession of thé remaining properties to. 
the persons from whom he took bosses 
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ALR. 
sion. (1975) 2 Kant LJ 489, Rel. on.. 


(Paras 8, 10, 12) 
Cases Referred : ` Chronological Paras 
(1875) 2. Kant LJ 489- 8 


M. S. Gopal, for Petitioner; B, S, Pra- 
nesh Rao, for. Respondents, . 

ORDER:— In this revision petition, the 
petitioner who is the decree-holder has 
challenged the order. dated . 9-3-1979 of 
the- Munsiff, Chikballapur, ‘on L A. No, 
Il filed by. the- respondents/Judgment-~ 
debtors in Execution Case No. 170 of 1978, 
In the course of my order, I will refer to 
the petitioner as the decree-holder and 
the respondents as tha judgment-debtors, 

2 The short and simple. point that 
arises for determination in the case is 
whether an executing. court can correct 
its own mistake or not and if so, whether 
the -circumstances justified the same or 
not. But, in order to appreciate the same 
and the validity of the order, I propose 
to set out. only, those essential facts in 
their sequence. omitting the innumerable 
and almost interminable proceedings be- 
tween the parties, at least from. 1947,- in 
a suit. instituted by. the decree-holder as 
early as on 3-2-1936, : 


“3 A joint Hindu fiiy consisting of 
the decree-holder and -his father 
Gangappa (hereinafter referred to as de- 


‘fendant No. 2) governed by Mitakshara 


School“of Hindu'‘Law inter alia owned 13 
items of’ immovable properties in Ganga- 
sandra village, Kasaba ‘Hobli, Gowribid- 
nur.Taluk. Defendant No. 2 who was a 
ag of. a co-operative..society . called 
as “Sagunahalli Lakshminarasimha ` Co- 
operative Society” . after referred 
to as defendant No,.:1) had borrowed 
various amounts from it and defaulted 
in payment. of the amounts. due by. him. 
and, therefore,- defendant No, 1 filed a . 
dispute before the. Deputy Registrar of 
Co-operative Societies, Kolar . Division, 
and obtained .on-.award/decree, against 
defendant No. 2. In execution of the said 
award, , defendant No. 1 purchased 5 items 
of immovable properties. owned by the 
joint family and was about to put the 
other properties also for sale. At that 
stage ie, on 3-2-1936, the decree-holder 
who was then. a minor, instituted O. S. 
No. 367 0? 1935-36 in the Court of the 
Munsiff, Doddaballapur, which was then 
competent to entertain that suit, against 
defendants 1 and 2 for a declaration that 
the award made by the Deputy Registrar 
and the-.sales made -thereto does.-not bind 
his half share and for various other re- 
Hefs. Defendant No. 2.did not contest the 
süd suit-.But, defendant. Na‘ 1 contested 
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He ‘of the State that forest development 
tax is payable on instalments outstanding 


-or after 24-12-1975 even in respect of- 


contracts of sale entered into earlier to 
at date is untenable. 


es contended that the State was en- 
Ted to collect forest development tax in 
ew of Section 64-A of the Sale of Goods 
Aci and the decision of the Supreme 
ourt in Orient Mill’s case (AIR 1977 SC 
687) covers the point in their favour, In 
our opinion, the submission has no sub- 
sance. 
30. In Madhya Pradesh case the 
agreement for the cutting and removing 
of bamboo and salaj was entered into 
by Orient Paper Mills with` the former 
State of Vindhya Pradesh on 4-8-1956. It 
became part of Madhya Pradesh State 
with effect from 1-11-1956, Madhya Pra~ 
desh General Sales Tax Act came into 
= on 1-4-1959. The forest department 





as exempted from payment of sales tax 
p to 2-11-1962. Thereafter, the sales tax 
as demanded by the forest department 
from the Orient Paper Mills on sale con- 
ideration of Bamboo and Salai for the 
period subsequent to 3-11-1962. Madhya 
Pradesh High Court held, on the inter- 
pretation of the agreement, that the trans- 
ction was a sale and further though the 
ement was for a.long period, the 

ansaction was annual, The relevant por- 
n of the judgment reads:— 


“It is true that the term of lease is a 
long one spreading over many years but, 
as shown, in effect it operated every year 
only on two coupes, one of bamboos and 
another of salai wood, earmarked and 
allotted by the-forest department for the 
urpose of extraction of ripe material. For 
l these reasons, we are of the view that 
he transaction in this case was one of 
ale of goods.” . - 

e only contention urged on behalf of 
he Orient Paper Mills was that the tax 
as not payable as there was no clause 
in the contract to that effect. This is clear 
m the following portion of the judg- 
ment at page 539: 
“Another argument against the demand 
r sales tax is that the petitioner is not 
required to pay any such tax under the 
init of the lease deed dated 4th August, 
56.” : 


This submission was negatived by relying 
fy i Section 64-A of the Sale of Goods Act. 
' e reason for rejecting: the contention 
was that even though there was no. clause 
im the agreement to pay sales tax the Fo- 
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29. .On behalf of the State it was how- . 


- department, 
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rest Department was entitled to recover 


the tax payable from the Orient Paper 
Mills, in view of Section 64-A of the 
Sale of Goods Act. However, Madhya 


Pradesh High Court even having held - 


' that the agreement was sale and sales tax 


was also leviable on and after 3-11-1962 
had allowed the petition only on the 
ground that forest department was not a 
dealer and the sale was not in the course 
of business, This judgment was reversed 
by the Supreme Court in the light of a 
subsequent amendment to the Madhya 
Pradesh Sales Tax Act according to which 
Forest Department became a dealer and 
got it registered as such and the sale of 
the forest produce effected by the forest 
whether in the course of © 
business or not it was made liable to tax, 
Once the Forest Department ie, seller 
became liable to pay sales tax on the 
sale of forest produce effected in favour 
of Orient Paper Mills it could seek re- 
‘-Imbursement from the latter, in view of 
Section 64-A of the Sale of Goods Act 
even in the absence of a clause to that 
effect in the contract. Thus it’ may be 
seen in the Madhya Pradesh case though 
Orient Paper Mills contended that the 
transaction by which forest produce was 
disposed of in its favour was not -sales, 
no contention was raised to the - effect 
that even if it were held to be a sale no 
tax was leviable under the Madhya Pra- 
desh Sales Tax Act. In the present case, 
the contention of the petitioners is that 
even if the disposal of. forest produce 
under the contracts in their favour is 
interpreted as sale, in respect of sales 
which took place prior to 24-12-1975 no 


‘tax is leviable under Section 98-A of the 


Act and we have accepted the contention 
as well founded. Therefore neither the 
decision in Orient Paper Mills case (AIR 
1977 SC 687) nor Section 64-A of the Sale 
of Goods Act is of any assistance to the 
State Government, as no question of re- 
imbursement arises in the absence of any 
liability to tax under Section 98-A of the 
Act on the sales effected by the State 
Government prior to 24-12-1975. There- 
fore, the contention urged for the State 
in this behalf must fail i 


31. In the result; we make the follow- 
ing order:— 

(i) W. P. Nos. 16614 to 16631 of 1979 

Rule discharged. Petitions dismissed, 
No costs. - 

(ii). W. Ps. Nos. 5375 to 6377 and 8579 
of 1976:— 

Writ Petitions partly allowed... A writ 
in the nature of mandamus shall. issue 


ee a te 
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ditions being similar ie. as in the earlier 


ease. In respect of the said transaction ` 


also forest development tax was de- 
manded as per communication dated 
23-1-1976 (Exhibit-B) on the subsequent 
instalments, . 

Writ Petition No. 5376 of 1976: The 
tender submitted by the petitioner was 
accented and a communication to this 
effect was given as per letter dated 
23-7-1975 (Exhibit-F). The tender was 
accepted for Rs. 2,08,105/- and the rest 
of the conditions were all similar. He was 
also called upon to pay forest develop- 
ment tax by notice dated 23-1-1976 on 
the subsequent instalment amounts. 

Writ Petition No. 5377 of 1976: By 
communication dated 18-8-1975, (Exhibit 
H) the petitioner was informed that his 
tender for the concerned coupe was ac- 
cepted for Rs. 1,87,999/-. The rest of the 
conditions in the communication were 
similar. There was another tender which 
had been submitted by this petitioner and 
the acceptance of the same was also com- 
municated as per letter dated 18-8-1975 
(Exhibit J). The tender was for 
Rs. 2,21,999/- and the rest of the condi- 
tions. were similar, No individual com- 
munication calling upon him to pay forest 
development tax was issued. He has chal- 
lenged the validity of the general direc- 
tion dated 3-1-1976 (Exhibit K) issued by 
the State Government directing the col- 
lection of forest development tax on all 
subsequent instalments even if the con- 
tract were entered into prior to 24-12- 
‘1975, 


27. The facts set out above indicate 
that the contract was for the sale. of 
standing trees. It is not disputed that 
they are goods within the meaning of that 
word as defined under Section 2 (7) of 
the Sale of Goods Act. The petitioners 
agreed under the contract to sever the 
trees and to remove the same from the 
forest. They ‘were also permitted to con- 
vert firewood into charcoal on the Gov- 
ernment land. The terms of the’ agree- 
ment clearly indicate that it was not 
merely an agreement to sell but a com- 
pleted contract of sale in terms of Sec- 
tion 4 (3) of the Sale of Goods Act. The 
title to the trees in the’ concerned coupe 
and which were the subject matter of 
contract stood transferred to the peti- 
tioners on their depositing the first. in- 
stalment of sale price, and signing the 
agreement. The mere fact that under the 
contract, sale price was payable in -in- 
stalments and the goods could be remov- 
ed periodically after payment of subse- 
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-acceptance of- such offer. The 
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quent instalment did not in any way 
‘affect ‘the finality of the sale. This posi- 


,tion is also clear from sub-section (1) of 


Section 5 of the Sale of Goods Act. It 
reads:— 


-A contract of sale is made by an offer 
to buy or sell goods for a price and the 
contract 
may provide for the immediate delivery 
of the goods or immediate payment pe 


the price or both, or for the delivery o 
payment by instalments, or that the rae 

very or payment or both shall be post- 
poned.” 

(Underlining by us) 

Though under the terms of the agree- 
ment the petitioners were permitted to 
pay the purchase price in instalments, 
the fact remains that there was a com- 
pleted contract of sale. This is, also fur- 
ther strengthened by the collection of 
sales tax on the whole of the considera- 
tion. Further though under Clause (1) 
it is provided that the Contractor has 
to pay the second instalment before re- 
moving the material from sub-coupe No. 
I and third instalment before removing 
the material from sub-coupe No. I and 
fourth instalment before removing the 
material from sub-coupe No. HI, proviso, 
to the said clause specifically provides 
that if the contractor committeed any 
default in the payment of any of the in- 
stalments he was liable to pay compound 
interest at the rate of 9 per cent per 
annum on the said instalment or such 
part of them as shall remain unpaid on 
the dates aforesaid up to 90 days there- 
after he was liable to pay penal interest 
at the rate of 13 per cent per annum cal- 
culated from the said date to the date of 
the payment or recovery. The proviso 
definitely indicates that the contract of 
sale was complete and the concerned con- 
tractor was entitled to lift the goods and 
the delay in payment of instalment did 
not come in the way of lifting the goods, 
though the contractor had to pay interest 
at the rates prescribed in the said pro- 
viso. 

28. Having regard to the facts set out 
above as also the terms of the contract, 
in our view, the contract of sale in each 
case was, one and indivisible. Provision 


for payment of sale consideration in in- 
stalments did not have the effect of split- 
ting the contract into as many sales as 
there were instalments. Section 98-A of 
the Act came into force on 24-12-1975 and 
has not been given 
Under. these circumstances, the 


retrospective effect. 
conten- 
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Tie contents. of the communication . indi- 
cates that the offer of the petitioner for 
the purchase of forest produce in the 
coord coupe, was. accepted for 
Rs, 4,49,789/-. The petitioner was requir- 
= to pay the same in four equal instal- 
nts. Further, the petitioner was, re- 
quired to pay sales: tax on the entire ‘pur- 
chase ‘consideration ‘and the amount, of 
sales tax specified was’ Rs, 17991-56. The 
titioner was called’ upon to execute an 
agreement within 30 days from the date 
of|receipt of the said communication. Ac- 
ordingly, the petitioner entered into an 
oe with the department on 23rd 
1975.-The first condition ~ in the 
g@reement reads as follows:— . 


"I. Thë Contractor: shall perform ` the 
following duties and‘ acts, that is to say:— 
(a) he shall pay to the Divisional Fo- 
rest Officer, or’ should he so’ direct _to 
some ‘person duly authorised by ‘him | in 
1 writing to receive the same, the’ total 
amount due by. him undér this. agreement 
as[under, viz, 0O i, oat 
Ki) First P R equal to. ayath’ price 
of: the coupe viz, Rs. 112448-00 (Ong lakh 
twelve thousand four hundred and forty- 
eight only)’ ‘plus the sales tax ` according 
pet -rates ‘in force in’ one Jump 
on the' entire ‘price of the coupe 
within 30 days of the intimation of the 
acceptance of the tender or Signing. the 


c 
ag 
J 
a 





agreement before whichever is earlier, - 


The amount of sales tax payable on‘ the 
price of the ‘coupe. Shall be 
‘17, 991-56... ‘(Rupees seventeen thoii- 
d’ nine ‘hundred ninety one and paise 
fifty’ six only) on the basis that the coupe 
yields 40% of timber and 60% of fre 
wood; . 
(ii) Second instalment equal to sath 
ae of the coupe viz, Rs. 1,12,447-00 
(One lakh twelve thousand four. hundred 
and forty ` seven only) on. or. before 
30-11-75, or before the removal: of the 
material trom acu Ber) I aybichevet 
is earlier i 


R Third Hainai equal to fáth 
ce of the coupe viz, Rs.. 1,12,447-00 
w e lakh twelve thousand ‘four hundred 
and forty: seven only) on or.before 31st 
January. 1976,-ar. before removal of the 
material from - sub-coupe | No, I which- 
ever ds earliary ae 
üv) Fourth instalment sial R 14th 
Price. of the coupe viz, Rs. .1,12,447-00 
upees' One lakh twelve. thousand. ‘four 
dred and forty seven only} on. or be- 
ae 25th March 1976,- or ‘before removal 
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of the material from, sub-coupe Ne. m 
whichever, is earlier; - 

(b) he- shall pay the full ‘amount of the 
contract. sum plus sales tax whether the 
whole :of the material contracted for. is 
removed by him from the coupe or not.” 

Note:— The payment made in.any of 
the Government Treasury in, ‘Karnataka 
State will ‘be taken cognizance of only on 
receipt of the triplicate challan from the 
treasuries. direct. and.as such. delay of 
about a week or so is likely to take place 
for the release of the.material on, re- 
ceipt of the origina] challan from the 
contractor: 


Provided always. that if the eontnactar 
shal] at any time make’ default in the 
payment of any of the said instalments 
on the dates hereinbefore provided for 
payment hereof ‘he shall pay compound 
interest at the rate of 9 per cent per an- 
num on the said instalments or such part 
of them as shal] remain unpaid on. the 
dates aforesaid up to 90 days and. tee: 
after at. penal rate of 13% 
interest being calculated from the oa 


‘date to the date of the payment or re- 


covery: In case of failure to pay. the said 
amount. with. interest the same ,may be 
recovered in accordance with Section 109 
of the said Act or as an arrear of land 
revenue in ‘accordance. with Section , 109 
of. the said Act or in both such ways; 


The contents-.of the. agreement also’ indi- 
cate that ,the-:contract of sale was -com- 
plete though under ithe terms of: the . 
contract the petitioner: was: permitted to. 
pay the purchase consideration in instal- 
ments. . F i 


Writ. ‘Petition No. 5375. ot 1976 : ve com- 
munication dated - 17-7-1975 | (Exhibit B) 
was sent to the petitioner informing him 
that his.tender for the concerned. coupe 
at Rs. 160505/- was accepted. He was 
called upon to pay the 1/4th of the.price 
amount, as. first instalment and was. also 
called, upon to pay. the. entire amount-of 
sales tax: payable on .the sale considera- 
tion and was called upon to enter: into an 
agreement ;with:-the: Government. “The 
conditions -were all similar to those in 
the: earlier writ ‘petitions. No forest de- 
velopment tax is demanded, and ‘it could 
not have been demanded, on the first in- 
stalment, as Section 98-A was inserted 
into the Act: subsequently. But it is .de- 
manded .on -subsequent ‘instalments, . There 
was another tender submitted by .the 
petitioner. The acceptance of the same 
was communicated by- letter dated 21-7- 
1975 (Exhibit..D). The tender was’. accept- 
ed for Rs, 2;55;805/-, the- rest. of-the. con- 








tion is on: the purchaser, and the tax’: is 
to be: computed om the ‘consideration a 
therefore, the levy: is: applicable only: : to 
purchases he, sale of: forest produce tak- 
ing place om or. after’. 24-12-1975. The 
submission. made on behalf of the ‘peti- 
tioners is: that contract. of sale: was. com- 
pleted prior to 24-12-1975: and therefore 
no levy was permissible under Sec. 98-4 

` oË the Act on. the said transaction: The 
stand: of. the State is that tax is leviable 
on the amount of instalments payable on 
or after 24-12-1975. which is obviously on 
the premise that taxing event occurs i.e., 
the sale to that extent fakes place on the 
date of payment of every instalment: if 
such instament is payable after 24-12- 
1975. The answer to the controversy de- 
pends om the facts and circumstances ‘of 
each case which are as follows:— 

W. P. No. 8579 of 1976: The petitioner 
bad ‘submitted ‘his tender for the -pur- 
chase of forest produce fo the Conserva- 
tor of Forests, Dharwad. A: communica- 
tion dated 27-6-1975:was' sent to -him 
accepting his tender. It readm— — 


o : ? us 
` Shri V. D. Sawkar, SRE Aa 

Forest Contractor, | °° 

Aversa aniola 
Sir, 

Ret: Your "tender dated 17- 6- 1978, 

` I bave to inform you that your tender 
for the below mentioned coups has been 
accepted and sanctioned’ by’ the Conser- 
vator of Forests, K. C., Dharwad, under 
his No. B-3/CR-6/SFC/75-76 dated 23-6- 
1975 on behalf of Governor of Karnataka 
subject to the condition of the tender 
notice dated'.1-6-1975 and subject to the 
following conditions:— ` 

(i) That. you shall furnish necessary de- 
claration as per condition No. 5 b) of 
the Tender Notice. ` 

(ii) That you shall fain (a) Sales 
Tax Clearance Certificates and (b} In- 

come-tax. Clearance Certificate in - origi- 
nal. or the, certified copies duly verified 
with the. original as. required by condi- 
tions Nos. 6 (b) (ii) and (ii), of the Ten- 
der Notice. 
(See below form: of Tender Notice) 

You are therefore requested to remit 
Rs: 1,56,418-66 as worked out below: into 
any Government Treasury ‘in the Karna- 
taka State only. and sign. the agreement 


Re: 


Gurusiddappa v. State . > 


` Note: as` per the agreement 
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in this office within 30 days of communi« 
cation of the receipted ' treasury chalan 
for’-the above. amount. Further you are’ 
requested -to produce the National Savings 
Certificate for the‘ amount . Showa below 
at item Nos. 1 and 2 ` i 








Rs. 
iA Security Deposit, 44979-00 
2, Security. Deposit. for ; 
running firewood depot 
-at Gokan and -Gangawali. 
` for 1976. vo <. 1000-00 
3. .1st instalment. 112448-00 
4. Sales’ tax on the entira : 
sum. 17991-56 
Total,  176418-56 ` 
Deduct Rs. 
i. Amount kept with the 
tender ` 20000-00 
2 Amount kept with the 
- rejected tender retained ` 
-or adjustment . Perey 
a : j K : 20009-00 


“1+ Net payable 156418-56 





‘You are -required to produce the certi- 

Beates, as mentioned in para 2 above be- 
fore signing, the agreement.. 
: If you fail to sign the agreement with- 
in. 30 days as mentioned in para 3 above 
in. production of the receipted treasury 
chalan for Rs. 156418-56 and declaration 
and sales tax and income-tax clearance 
certificates action will be taken as per 
terms and- conditions of the ‘Tender No- 
tice issued for the purpose. 

You are, therefore, requested to note 
that the purchase money for the above 
coups is divided into four instalments to 
be paid by the due dates as under:— 

‘Ist instalments before sign- ` 


., ing the agreement . 112448-00 
E instalment by 30-11-75. 112447-00 
I instalment by 31-1-76. 112447-00 
IV instalment by 25-3~-76, 112447-00 





Total 449789-00 





conditions, 

. non-payment of the instalments by the 
- due dates will be subject to levy or in- 
«terest at. 9% per annum for the period 
- of entire delay as per rules.” 


Range Blook and Village . Arcain |©§ Highest amount 
i ca. =. `. Goupo/B $ -Hoectrea. offered and 
i S > a gh i sanctioned. 
Bite. - XE23. . KedkolBrahmar® 47-47 Ba. 4,49,789.00 
gig = EMS o o Yelwalll.- -8-58 
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lier or merely a seller as the case 
may be could pass on to the buyers. Par- 
liament is competent to impose the for- 
mer and State Legislature the latter and 
this power is only subject to other pros 
visions of the Constitution. Hence we re 
j the fourth contention. 


1. The levy of Forest Development 
Tax lacks the essential ingredients of a 
Tax Law, namely, a provision for levy, 

rovision for assessment and a provi- 
io for collection and consequently in- 
valid and unenforceable was the fifth 
contention urged for the petitioners, 
Support was sought for this submission 
from the Full ‘Bench decision of the 
Kerala High Court in Manattillah Krish- 
nan Thangal v. State of Kerala (AIR 1971 
Ker 65). There is no merit in this con- 
tention also, 


22. Sub-section (1) of Section 98-A 
itself not only imposes a tax, but also 
quantifies the tax at 8 per cent on the 
amount of consideration paid for forest 
produce and, therefore, it covers the twa 
essential, aspects, namely, the levy and 
the assessment. Sub-section (2) of Sec- 
tion 98A provides that the said tax shall 
e collected along with such considera- 
tepi which means the authority compe- 





t 
sale of forest produce is also the auth- 
ority empowered to collect the forest 
development tax at the rate prescribed 
under sub-section (1) of Section 98-A., 
Rule 102 framed under the Act prescribes 
the category of officers who could exer- 
cise power regarding the sale of forest 
produce by specifying the officers by de- 
signation and also the extent of their 
powers to effect sales by specifying the 
maximum amount of consideration up to 
which each category of officer has the 
power to effect sale of forest produce. 
The fifth contention, therefore, fails and 
the same is rejected. 





- The sixth contention urged for 
the petitioners was that Section 98-A 
was violative of Article 14 of the Con- 

tution. Learned counsel for the peti- 


tieners argued that Section 98-A levies . 


tax only on the sale of forest produce 
by the State Government and no such 
levy is imposed on the sale of forest pro- 


duce effected by private individuals own- 
ing forests. This contention is also devoid ~ 


any merit. Under Section 98-A Forest 
elopment Tax is imposed on the sale 


of forest produce. by the State Govern- - 
ment who owns most-of the forests in the 
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State. The State, having regard’ to its 
position under the Constitution and its 
obligation to the people of the State 
stands entirely on different footing and a 
class by itself, when compared to privat 
individuals. Further the object of the 
tax as is descernible from Section 98-B of 
the Act is to collect resources for raising 
forest plantations which could obviously 
be raised only on Government land and 
therefore the levy has a nexus to the ob- 
ject sought to be achieved. However, it 
should be observed that the right to 
equality guaranteed under Article 14 does 
not compel the State to impose tax on 
everything, object or persons. As held 
by the Supreme Court in Income-tax 
Officer v. N. T. R. Rymbai (AIR 1970 SC 
670) while Taxation Laws cannot claim 
immunity from the equality clause of the 
Constitution in view of the intrinsic 
complexity of fiscal adjustments of diverse 
elements there is considerably wide dis- 
cretion in the matter of classification for 
taxation purposes. If the classification by 
a taxing statute is a reasonable one, it is 
not vulnerable on the ground of discri~ 
mination merely because it taxes or ex- 
empts from tax some income or objects 
and not others. (See also. M. Nagappa v. 
Income-tax Officer (1980) 123 ITR 501 at 
p. 506: (1980 Tax LR 287 at p. 289)) 
(Kant). Hence, we reject this contention 
also. 

24. The last contention which is urged 
for the petitioners in W. P. No, 8579 of 
1976 and petitioners in W. P. Nos. 5375 
to 5377 of 1976 is that even if the disposal 
of forest produce in their favour was by 
way of sale as it had taken place prior to 
24-12-1975 ie, the date of coming into 
force of Section 98-A, it was not compe- 
tent for the respondents to collect any 
tax under the section on the consideration 
for these sales just because a portion of 
the sale consideration was in terms of 
the agreement payable after 24-12-1975. 

25. Learned Advocate General ap- 
pearing for the State on the contrary con- 
tended that as in terms of the agreement 
the petitioners were entitled to remove 
the forest produce only after the payment 
of each instalment, the levy under Sec- 
tion 98-A is attracted and therefore the 
department was right in demanding the 
payment of tax. It is these rival conten- 
tions which have given rise to the se- 
cond question set out in the first . pare~ 
grap. h. 

26. Section 98-A cáme 
24-12-1975. 










into force 
No retrospective effect is 


-given to the said section. The levy o; 


forest development tax under that 
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tween the quantum of levy and the 
amount required for the purpose for 
which it is levied, the imposition is bad. 
Elaborating - this contention, learned 
counsel for the petitioners submitted `as 
follows:— 


Gurusiddappa 


The levy of tax under Section 98-A was 
for the specific purpose of raising of 
forest plantation and for such purposes 


‘as are ancillary thereto as is specifically 


provided for in sub-section (4) of Sec- 


‘tion 98-B of the Act. Under sub-sec. (2) 


of Section 98-B of the Act, it is. provided 
that the tax levied and collected under 
Section 98-A should first be credited to 
the Consolidated Fund of the State and 
thereafter it should be entered into and 
transferred to the Karnataka Forest De- 
velopment Fund under appropriation 
duly made by law in this behalf. There- 
fore, the levy was in the nature of fee 
or in any event it was in the nature of 
compensatory taxation. There is no quid 
pro quo between the levy and the sum 
required for the specific purpose. Reli- 
ance was placed on the decision of the 
Supreme Court in the Commissioner, 
Hindu Religious Endowments v. Laksh- 
mindra Tirtha Swamiar (AIR 1954 SC 
282) and Automobile Transport Ltd. v. 
State of Rajasthan, (AIR 1962 SC 1406). 
In the judgment of the Supreme Court in 
L. T. Swamiar’s case the Supreme Court 
expounded the distinction between a tax 
and a fee. Applying those tests, it is not 
possible to accede to the contention urged 
for the petitioners that the levy under 
Section 98A of the Act is in the nature 
of fee. The levy under that section is not 
intended to cover the expenses for ren- 
dering service to any person or class ‘of 

from whom the amount ts collect- 
ed. Similarly, the levy is not in the na- 
ture of compensatory tax as found in the 
Automobile Transport’s case. In the said 
case the tax levied by the Rajasthan 
State on motor vehicles carrying goods 
and passengers was challenged by .the 
petitioners therein on the ground that it 
was violative of Article 301 of. the Con- 
stitution which provides that trade, com- 
merce and intercourse throughout the 
country shall be free from all restric- 
tions. The contention was negatived by 
the Supreme Court holding that the -tax 
was compensatory in nature in that it 
was meant to compensate the State in 
respect of the money required to be ex- 
pended for construction and maintenance 


‘of roads and bridges which were. being 


used ‘by the- petitioners and- -others for 


‘the purpose of trade, commerce and inter- 
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course: The levy under Section 98A of th 
Act in a compulsory exaction of money]: 
for public purpose and answers the des- 
cription of tax. It is neither compensa- 
tory nor regulatory in nature. In an 
event, it is not shown how existence ‘of 
quid pro quo is necessary to impart vali- 
dity to the levy even if it is compensa- 
tory and/or regulatory in nature when 
the levy is a tax and not a fee. Hence, 
the third contention is devoid of any 
substances. 


20. The fourth contention urged for 
the petitioners was that the levy was in 
the nature of excise duty and, therefore, 
it was not within the competence of the 
State Legislature to enact Section 98-A. 
The learned counsel for the petitioners 
argued that an excise duty was always 
in the nature of an indirect tax which 
can be passed on to consumers and as the 
levy under Section 98A was also in 
the nature of indirect tax which could be 
passed on to the consumers, it was in the 
nature of excise duty, levy of which is 
beyond the competence of State Legisla- 
ture. Reliance was placed in this behalf 
on a decision under Australian Constitu- 
tion in Common Wealth v. South Austra- 
lia (1926) 38 Comm LR 408. In that case 
a State Act enacted by the State of South 
Australia imposing a tax on the income 
of Vendors of motor spirit was held to be 
not an income-tax (a direct tax) but was 
an indirect tax which the vendor could 
pass on to the purchasers and therefore 
it was in the nature of a duty of excise 
as that, term was used in the Australian 
Constitution and, therefore, the Act was 
devoid of Legislative competence of the 
State as the power of levy of excise duty 
was exclusively conferred on the Austra- 
lian Parliament under Section 90 of the 
Common: Wealth of Australia Constitu- 
tion Act, (See: Nicholas The Australian 
Constitution 1952, page 144). It is true 
that under our Constitution also excise 
duty can be imposed by Parliament only, 
in view of Entry. 84 of List I. But excise 
duty which the Parliament is empower- 
ed to impose is a tax on manufacture or 
production of goods and not on sale (See: 
Union of India v. Delhi Cloths Mills, 
(AIR 1963 SC 791 at p. 793); A. K. Roy 
v. Voltas Ltd. (AIR 1973 SC 225 at p. 230 
para 21). Entry 54 of List II specifically 
empowers the State Legislature to levy 
tax on sale or purchase: of goods. The 
levy under Section 98-A is neither on 
manufacture nor production of goods, but 
is.a levy on sale or purchase of goods, 
-Both excise-duty as also: sales tax-or.in= 
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C. & T. Committee (ATR .1959°Andh Pra. 
398l at p. 404, para 40) and ~Cantonment 
Board v. W. I. Theatres (AIR 1954 Bom 
261! at p. 265 para 13), the levy of tax for 
the! second time have been upheld by the 
High Courts of Punjab, Madhya Pradesh, 
Andhra Pradesh and Bombay, respec- 
tively, imposition of a second tax in all 
those cases, though on the same transac- 
tion or person, ‘were under different 
entries, unlike in the present case in 
which the imposition of tax both under 
Section 5 (1) of the Sales Tax Act and 
under Section 98-A of the Act on the 

e person and on the same event is 





under the same Entry. The contention in 
gr gees is devoid of any substance. 


The extent of power of the Legis- 
la to make laws including the im- 
position of tax and restrictions or limita- 
tions on the exercise of such legislative 
power, are to be found in the Constitu- 
n itself. There is no provision in the 
Constitution brought to our notice which 
prohibits the Legislatures from levying 
tax on the same event and on the same 
pérson more than once. Repelling an 
argument that the provisions contained 
ini the Income-tax . Act, levying’ income- 
tak on the income of a firm on the firm 
and alko on partners was bad on the 
ground of double taxation, the 
Court in the case of Jain Brothers 
Teg of India (AIR 1970 SC 778 at 
held thus:— 
“The Constitution does not. contain any 
prohibition against double taxation even 
if it be assumed that such a taxation is 
involved in the case of a firm and its part- 
ners after the amendment of Section 23 
(5) by the Act of 1956.” 
Learned counsel for the petitioners, how- 
idee sought to derive support from an 
ervation in the judgment of the Sup- 
reme Court in Union of India v. Tata Iron 
and Steel Co, (AIR 1976 SC 599 at p. 602), 
it reads:— 
"The High Court rightly held that the 
contention of the Revenue fails on two 


broad grounds. First, there cannot be 
oe taxation on the same article.” > 


Ve 


P 
782 





liance: placed on the above observation 
support an attack on the ground of 
double taxation is, in our opinion, mis- 
conceived. In making that observation, 
e. Supreme Court did not lay down any 
ch law. In the said case, the contention 
f the respondent was that under the 
rovisions of the Central. Excises and Salt 
Act and the Rules’ framed thereunder, 
excise duty-was leviable on ingots, 
moulds’ and bottom stools manufactured 
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from pig iron for its use ‘in steel melting: 
shops only once and no duty was leviable 
when those very ingots and moulds after 
they. became -unfit for further use, -were 
scrapped into pieces and remelted in the 
steel melting shops along with other non-. 
duty paid scraps and hot metals in the 
manufacture of steel ingots. In other 
words, the contention of the respondents 
therein was that it was not liable to pay 
excise duty to the extent duty paid pig 
iron was used in the manufacture of steel 
ingots. This contention was upheld by the 
High Court on the ground that the rules 
did not provide for the levy of excise 
duty on the very material which had al- 
ready been subjected to excise duty once. 
Para 15 of the judgment makes this clear, 
It reads:— 


. “The respondent challenged the orders 
in the High Court. The. High Court quash- 
ed the orders of the Revenue Authorities, 
The High Court held that the Revenue 
Authorities fell into the error of inter- 
preting Notification No. 30/60 by confin- 
ing exemption to steel ingots in . which 
“entirely, exclusively or only” duty-paid 
iron is used. The High Court held that the 
words “entirely, exclusively or only” 
were not used in the notification. The 
notification exempted steel ingot in which 
duty-paid pig iron was used. The High 
Court also held that the notification 
would have to be interpreted in a manner 
that the statute would not cast a burden 
twice over for payment of tax on the 
taxpayer unless the language of the sta- _ 
tute is so compellingly certain to that 
effect.” 
The observation in para 23 of the judg- 
ment of the Supreme Court only approv- 
ed the above view taken by the High 
Court. The view taken was that unless 
the imposition of excise duty for a second 
time on goods which had already suffer- 
ed excise duty was specifically intended 
by the relevant provisions of the statute 
it should not be interpreted as authoris- 
ing the imposition of tax more than once, 
on the same person or article, The above 
reasoning,’ on the other hand; indicates 
if the statute specifically provides fo: 
imposition of tax more than .once su 
collection cannot be prevented. There- 
aa we reject the second contention 
80; i H i 


19. The third contention urged for the 
petitioners was that the -- impost under 
Section 98-A was either in the nature of 
fee or was in the nature of compensatory 
tax and there being no quid pro quo be- 
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an indefinite extent upward = down- 
w 

41, Tt tis igus that the Wedge of 
Section 98-A indicates that the tax: im- 
posed by: it is on the consideration for 
which the forest produce is disposed ` of 
by the State Government not’ only by 
sale, but also by adopting methods other 
than sale. There is, however, . considera- 
ble force in the ‘construction - suggested 
for thé State that Section 98-A provides 
the imposition of tax on the disposal of 
forest produce only by sale ‘ie, either 
by direct sale by the Forest Department 
in its depots or by resorting to other me- 
thods, such .as, auction; tender-cum-auc- 
tion and issue of licence for the purchase 
of forest produce at the sanctioned seig- 
niorage rates and-the word ‘sale’ -was 
intended to mean- direct sale. and the 
word ‘otherwise’ was. intended to cover 
sales by ‘those ‘other methods: of disposal 
which are also sales and that.it was used 
to avoid any argument that those me- 
thods .were not sales. However, it is un- 
necessary for’ us. to pursue the discussion 
on this aspect ‘as in our opinion: the dis- 
posal of forest produce’ in all the cases 
before us was’ by tender-cum-auction 
method which is certainly a method of 
sale. As pointed out earlier, the peti- 
tioners have also entered into agreement 
with the-Government with the clear 
understanding that the transaction ‘was 
sale. and accordingly they - have - paid 
‘gales tax at the. rate prescribed. under 
Section 5 (1)‘of the Karnataka Sales Tax 


Act and have not questioned. the said. 


levy. Similarly, we consider it: unneces=- 
sary to examine the alternative conten- 
tion urged for the’State that. even if 
Section 98-A of the Act provides for the 
imposition of tax on disposal of forest 
produce otherwise: than by sale the power 
to impose such tax flows Tom Entry 49 
of List I . = 

15. In the ree our answer’ to the 
first question is that Section 98-A’ of the 
Act, which ° imposes tax on the purchase 
price of ‘forest produce disposed of by 
sale by the State Governmient ‘whatever 
be the method of sale is within the Legis- 
lative competence ' of “the State under 
Entry 54 of List H and is constitutionally 
valid. We do not express any opinion: on 
the question of-the validity of the’ section, 
if it is used to levy tax ‘on transactions 
other than sale. 

16. The second contention uga for 
the petitioners was that Section 98-A “was 
invalid'ias it suffers from vice of double 
taxation. Learned counsel argued that 
the tax has been levied on the sale of 
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forest produce by the` State under Sec- 
tion’5 (1) of the Sales Tax Act ‘énacted by 
the’ State Legislature by virtue of the 
power given ‘to it under’ Entry 54 of List 
Il‘and therefore there’ can be no second 
taxation on the same transaction and on 
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the same persons and under the same 
entry. Reliance was placed in support of 
this submission,-on the following passages 
in Cooley Taxation, IV Edition, Volume I, 
under the heading ‘Double Taxation’, 
The relevant’ portions ‘read: 

At pages 475-476— i 

“To constitute double aatos objec- 
tionable or prohibited, the two or more 
taxes must be (1). imposed on the same- 
property, (2) by the same`State or Gov- 
ernment, (3) during the same taxing 
period and (4) for the same purpose.” 

At pages 479-483:— 

‘Double taxation, using the term in 
its strict legal sense as already defined, 
is universally condemned by the courts 
as contrary to the policy of the law. Not- 
withstanding’ such condemnation, how- 
ever, double taxation is not prohibited 
by the Federal Constitution, and, where 
not forbidden by the State Constitution, 
is generally held to be within the power 
of the. State. The power to tax twice,- it 
is said, :is as ample as to tax once. ; 

On ‘the other hand, there are. ‘many 
decisions not ‘only : condemning., double 
taxation; using the term m its strict 
sense, but also declaring that such 'taxa- 
tion isillegal or’ refusing to uphold such 
taxation without referring to any consti- 
tutional provision: prohibiting it. More- 
over, notwithstanding express declara- 
tions of some of the courts that’ ‘double 
taxation is not illegal . unless prohibited 
by the Constitution, it ‘is doubtful if any 
court, at any time except in a few isolat- 
„ed cases, has refused to uphold an attack 
on a tax as double. taxation, where the 
tax is double within the strict meaning: 
of’ the ‘term, since such‘ a, tax would be 
invalid, it is submitted, if for .no other, 
reason, ,because constituting. a taking of’ 
' property” without due process of law. In” 
fact, most of the decisions assume, with- 
out ‘discussion, that double taxation, using 
the terms in its strict legal sense, is in- 
valid, without reference. to any constitu- 
tional provisions”. (Underlining is’ ours). | 


‘17. Learned counsel for the petition- 
ers submitted that. though im the cases of 
Goodyear India. v. ‘Panchayat ; Samiti 
(ATR 1969 Punj and Har 379 .at Para- 
‘graphs :8, 9, 19) (FB); D.-Kasturchand]ji v. 
State of Madhya: Pradesh (AIR 1967 
Madh Pra 268); Sathyanarayana v. E, G. 
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salon to. be made out by. the learned 
counsel for the petitioners. On the other 
hand the decision was that the sale was 
not in the course of the business and 
therefore it was not exigible to tax under 
the Andhra Pradesh Sales Tax Act, which 
means the transaction was sale though 
not taxable. . 


1. Learned counsel for the petition- 

contended that in any event as the 
apa of forest produce in favour of 
the petitioners was by the issue of 
licence, no tax could be levied under 
Section 98A of the Act. Reliance was 
placed on the decision of the Supreme 
Court in Firm of C. J. Patel v. M. P. 
State (AIR 1953 SC 108). In that . case, 
contract by which right was acquired to 
cut and remove. timber, pluck and collect 
tendu leaves and various types of forest 
produce was held to be a licence. But 
the question whether the disposal of those 
goods under the said contract was sale 
or not was not an issue. The decision is 





therefore of no assistance to the peti- 
tioners, 
12. At this stage we may also point 


out that all along i.e., from the date of 
commencement of the Act, as in the pre- 
sent case, all contracts for the sale of 
forest produce of the nature involved in 
these cases have been entered: into in 
Hea prescribed forms. in which there 
always been a‘ specific condition 
for the payment of sales tax. The levy 
of sales tax has not been challenged by 
any one so far and even the petitioners 
have not challenged the levy. On the 
other hand, the petitioners have paid 
sales tax on the entire consideration 
ounts for which agreements in ques- 
tion have been entered into. Therefore, 
it follows that the levy of forest devel- 
opment tax under Section 98A of the 
Act sought to be recovered from the peti- 
tioners is on the purchase amount paid 
by the petitioners to the Government, 
the taxing event being the sale of forest 
produce. Consequently, the levy is cover- 
ed by Entry 54 of List H of the VII Sche- 
dule to the Constitution. 
|13. Learned counsel for the peti- 
tioners next contended’ that Section 98A 
of the Act imposes tax not only on the 
consideration of the forest produce dis- 
posed of by sale, but also on forest pro- 
duce disposed of otherwise than by sale 
d imposition of tax on the latter is not 
covered by Entry 54 of List II. Per con- 
tra the Government Advocate submitted 
t Section 98-A contemplates levy of 
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tax on disposal of forest produce only by 
sale, but the word ‘sale’ had been used 
in the section only to indicate direct sale 
of forest produce through the depots of 
Forest Department and the word ‘other-. 
wise’ has been used to cover sales of 
forest produce by adopting other methods, 
such as, auction, tender, tender-cum- 
auction, or through licences issued for 
purchase of forest produce on payment 
of seigniorage rates, fixed under Rule 84 
of the Rules. He admitted that as all 
these methods were also sales, the use of 
the word ‘sale’ would have been suff- 
cient, but, it has been used only in order 
to avoid any doubt which might be rais- 
ed that disposal of forest produce, by 
auction or by the issue of licence were 
not sales, In the alternative, he contended 
that even if the section were to be inter- 
preted as to cover disposal of -forest pro- 
duce otherwise than by sale, imposition 
of tax on such transactions is also within 
the legislative competence in view of 
Entry 49 of List II which empowers the 
State to levy tax on land and that the 
word ‘land’ includes trees standing on 
the land. In support of this submission 
learned counsel for the State relied on 
the decision of the Supreme Court in 
Anant Mills v. State of Gujarat (AIR 
1975 SC 1234 at p. 1250). The relevant 


portion of the judgment reads: | 

- “Mr. Tarkunde on behalf of the peti- 
tioner-company has urged that under 
Entry 49 of the State List in the Seventh 
Schedule to the Constitution, the State 
Legislature is empowered to enact a law 
relating to taxes on lands and buildings. 
It is submitted that the State Legislature 
has no competence under the above 
entry to enact a law for levying tax in 
respect of the area occupied by the under- 
ground supply lines. The word “land” 
according to the learned counsel, denotes 
the surface of the land and not the 
underground strata. We are unable to 
accede to the above submission. Entry 49 
of List II contemplates a levy of tax on 
lands and buildings or both as units. 
Such tax is directly imposed on lands and 
buildings and bears a definite relation to 
it. Section 129 makes provision for the 
levy of property tax on buildings and 
lands. Section 139 merely specifies the 
persons who would be primarily respon- 
sible for the payment of that tax. The 
word ‘land’ includes not only the face 
of the earth, but everything under or 
over it, and has in its legal signification 
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the consideration amount, If the agrees 
ment in question was not in the nature 
of sale, there was no question of the peti- 
tioners agreeing to-pay the sales tax 
under the provisions of the Sales Tax 
Act. In our view, the decision of the Sup- 
reme Court in Orient Paper Millis casa 
(AIR 1977 SC 687) is on all fours, applic- 
able to the facts of these cases, In the 
said case, the Supreme Court laid down 
that one should not look into the inaccu- 
rate terms or inaccurate forms used in 
the agreement, but should look into the 
substance of the document, and if in sub- 
stance the transaction amounts to sale, 
the provisions of the Sales Tax Act 
would be attracted, The relevant por- 
tions of the judgment are contained in 
paragraphs 19 and 23 which read: 


“19. What is authorised under the. deed 
is the ‘exclusive liberty’, to enter upon 
the leased area to fell, cut or extract 
tbamboos and salai wood and to remove, 
store and utilise the same for meeting 
the full requirements of the Paper Mills. 
This reads more like a sale of standing 
timber coupled with a licence to enter 
‘and do certain things on another’s land. 
xx xx xx 
23, We are satisfied that despite its 
description, the deed confers in truth 
and substance a right to cut and carry 
timber of specified species, Till the trees 
are cut, they remain the property of the 
owner, namely the appellant, Once the 
trees are severed, the property passes, 
‘Royalty’ is a feudalistic euphemism for 
the ‘price’ of the timber. We may also 
- observe that the question before us is 
not so much as to what nomenclature 
would aptly describe the deed but as to 
whether the deed results in sale of trees 
after they are cut, The answer to that 
question, as would appear from the 
above, has to be in the affirmative.” ` 
Nowhere in the agreement, which is the 
subject-matter of these petitions, there 
is any reference to the word ‘lease’ 
which has been inaptly used in Rule 89 
of the Rules, On reading of the agree- 
ment as a whole there is no escape from 
the conclusion that what was being done 
under the agreement was sale of forest 
produce by the State Government in 
favour of the petitioners for-the price 
for -which they had agreed to purchase, 
by submitting tenders, However, having 
regard to the nature of the goods, names 
ly, the standing trees, which were the 
subject matter of sale and their location 
Le, forest, under the terms of contract, 
out of necessity licence had to be given 


el 
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to the contractors to enter Governmen 
land and to various kinds of work, pre- 
liminary to the cutting and removing o 
trees, as also the doing of various other 
works ancillary thereto, For instance, 
contractor is given permission to manu- 
facture charcoal on Government land out 
of the firewood purchased, Various other 
conditions found necessary, to keen pro- 
account, to prevent pilferage 
smuggling of timber from neighbouring 
area, as also for the protection of other 
types of reserved trees which were not 
allowed to be cut and the like have been 
imposed, Similar conditions meant to pro- 


to. In substance, however, 
the contract indubitably 
that it is a contract of sale for the 
sale of forest produce, The terms of the 
contracts are similar to the terms of the 
contract considered by the Supreme 
Court in Orient Paper Mills’ case, In the 
circumstances, we are of the view that 
the disposal of forest produce under the 
agreements entered into between tha 


. petitioners in these cases and the Gov«+ 


ernment were for sale of forest produca 
by the Government in favour of the cons ` 
cerned forest contractor, 


10. Learned counsel for the petitions 
ers, however, submitted that the Sup- 
reme Court in A, N, Ansari’s case (AIR 
1976 SC 1813) had held that a transaction 
which is similar to the one concerned in 
these cases did not amount to sale, Wa 
are unable to agree, The two questions 
which were decided by the Suprema ~ 
Court in the said case were:—~4 


(i) Rejecting the contention that stamp 
duty was leviable on the agreements, the 
Supreme Court held that the agreement 
was only a licence and did not amount 
to lease as under that agreement only 
forest produce was sold and no right in 
immovable property ie, in land had been 
transferred, 

(ii) As regards the exigibility to fax on 
the sale turnover of the forest produce, 
the Supreme Court held that the sale of 
the forest produce by the Government in 
favour of the individuals concerned in 
the said case, was not a sale in the course 
of the business and the Government of 
Andhra Pradesh was not a dealer and 
consequently, the turnover was not exigi-+ 
ble to tax, 5 


The Supreme Court did not hold that the 
transaction did not amount to sale as 


l 
1981 
privilege to exploit forest produce on 
payment of the amounts specified in the 
agreement and was not in the nature of 
sale, It appears to us that the privileges 

mtemplated by Section 26 of the Act 

had nothing to do with the disposal of the 
forest produce which is contemplated 
under Section 98A of the Act. This is 
evident from Rule 84 of the Rules which 
specifies various kinds of privileges that 
could be granted in favour of individuals, 
'The said rule reads as follows: 
'"84, Privileges—- The Government may 
grant privileges in reserved, protected 
and district forests to the following cate- 
gories of persons in respect of removal 
or usage of forest produce for purpoess 
specified therein; 


fi Cultivating raiyats; 
(a) wood for agricultural implements, 
(b) grass for fodder and thatching, 
i (c) earth, stones, sand, etc., for bona 
fide requirement, 
(d) climbers, creepers, canes 
karve for agricultural purposes, 
' (e) thorns, brushwood and bamboos 
for fencing, 
(£) fallen leaves and green leaves for 
‘manure, 
(g) dead wood for burning as firewood, 
{b} palms for water-courses, 
(i) sinking of manure pits and silo pits 
in forests adjoining cultivation, 
| (j) use of water ‘sources in forest area 
for cultivation, and 

(k) hunting of certain wild animals tn 
the forests adjoining cultivation for pre- 
servation of crop and cattle; 
(li) Villagers: 
(a) wood and bamboos for construction 
and repairs of houses, 
(b) leaves and grass for thatching, 
| {c) grazing of cattle in open forest 


(d) certain minor forest products ‘for 
fheir bona fide domestic use, 

(e) kamara leaves during famine, 
(f) privilege of way in forests; 
(iil) Cultivators and village inhabitants 
Grant of strips in forests adjoining culti- 
vation and habitation in the interest of 
public health and protection from wild 
animals with the attendant privileges; 
(iv) Gardeners of Arecanut gardens:—~ 
Grant of privileges attached to Bettaland; 
(v) Cultivators of wet lands.— Grant 
pf privileges attached to Kumki lands) 
(viJ Artisans engaged in handicraft; 

(a) bamboos at concessional rates, 

; (b) woods of certain kinds useful for 
their craft free or at concessional rates, 


and 





and 
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‘priate and such use does not alter the 
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. (c) leaves and grass.for mat-making, 

(d) barks and fruits of certain trees for 

fanning purposes; 
' (vii) Poor people whose. houses have 
been destroyed by accidental fire, flood 
or any other natural calamities — Wood, 
bamboos: and other forest produce for 
reconstruction of houses; . 

' (viii) Members of Scheduled Castés, 
Scheduled Tribes, Nomadic and Semi-No- 
madic Tribes, Hill Tribes and new settlers 
who are too poor to purchase wood.— 
Wood, bamboos and other forest- produce 


for construction of dwelling houses; 


(ix) Villages infected with plague— 


‘Wood and bamboos for prompt evacuation 


of villages; and 

(x) General publics 

(a) to open roads’ in forests, 

-(b)-to plant fruit trees in forest areas 
and to obtain sanads in respect of such 
trees and: also to obtain land from forest 
areas under suitable sanads for cultiva- 
tion of fruit trees.” 
Rule 24 provides for the grant of privi- 
leges which is similar to those referred 
to in Rule 84 in district forests and simi- 
larly Rule 28 -provides for the grant of 
privileges in protected forests, These 
rules provide for the grant of 
concessions and benefits to the 
tants of the locality in the vicinity. and 
has nothing to do with disposal of forest 















it appears to us that the use of the word 
‘privilege’ in the agreement was inappro- 


nature of the transaction, which in sub-[ 
stance is sale of forest produce by one o 
the methods specified in Rule 85, In fact, 
even the contents of the agreement also 
give clear indication that the transaction 
was in the nature of sale. In the open- 
ing para of the agreement, the contract 
as described, is for— 


“the felling and removal and purchase 


of timber firewood and other things, spe- 
cified in item f@) of a Schedule hereto 
‘annexed... 

Then again at another plače in the agree- 
ment it is stated as follows; 

' “Contractors purchasing the coupe or 
coupes shall, before removing Matti Babul 
timber from the coupes,.......” 

The agreement also describes the amount 
payable by the contractor and further 
there is a specific clause to the effect that 
the said amount should be paid in instal~ 
ments and along with the first instalment 
itself, the contractor should pay sales 
tax that may be payable on the whole of : 
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-: Provided that the Chief Conservator 
‘of Forests may accept individual offers 
at his discretion in the interest of the 
Department”, 


The learned Government 
pointed out that there were three methods 
of sale which could be adopted by the 
Forest Department as specified in Clauses 
(i) to (ili) of sub-rule (1) of Rule 85; and 
in the present case, the method adopted 
was as prescribed in Clause (i). He sub- 
mitted that any other method that could 
be adopted under the proviso to sub-rule 
(1) also any other method of sale of forest 


produce and not any method other than’ 


sale, In support of his ‘contention, he 
relied on the decision of the Supreme 
Court in State of Madbya Pradesh v, 
Orient Paper Mills Ltd. (AIR 1977 SC 
687). He submitted that the forest ` con- 
tract which was the . subject-matter of 
interpretation in the abovesaid decision 
was of similar nature and under those 
contracts, the concerned contractors, 
during the period of contract, were given 
the right to cut bamboo and salai wood 
from the forest belonging to that State 
Government on payment of annual 
Toyalty as prescribed under the terms of 
the contract or on the basis of the ex- 
ploitation of the bamboo and salai wood, 
and though the contract was described a 
lease, the Supreme Court looking into 
the substance of the contract, held that 
the transaction, which was the subject- 
matter of the said agreement, was sale 
and, therefore, sales tax was leviable 
under the Madhya Pradesh General Sales 
Tax Act. Mr, Kalegowda submitted that 
the terms of the contract in the present 
case being similar, the ratio of the said 
decision is clearly applicable, ` i 


8 The crucial question which arises 
for consideration in these petitions is 
whether the disposals of forest produce 
in favour of the petitioner was or was not 
by way of sale? We shall first refer to 
the provisions of the Act and Rules 
framed thereunder which are relevant to 
the said question, Section 24 of the Act 
prohibits various’ kinds ‘of acts which 
might be committed by individuals in 
reserved forest and in particular Clausa 
(e) of Section 24, inter alia, prohibits fel- 
ling and cutting ‘of trees, But Clause (e) 
of Section 25 provides that nothing in 
Section 24 shall be deemed to prohibit 
any act done‘ with the permission in writs 
ing of a Forest Officer duly empowered 
to grant such.permission or under any 
rule made by the State. Government, A 
combined reading of these two sections 
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‘Rule 85 and not to dispose of forest 
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indicates that cutting of trees in reserved 
forests could be undertaken by any in- 
dividual in terms of the permission gran- 
ted by the Forest Officer and in terms of 
any rule made by the State Government 
Rule 85 of the Rules extracted above 
clearly provides for the sale of forest 
produce, According to the said rule, the 
sale could be conducted either by way of 


-auction or tender-cum-auction or by di- 


rect sale of forest produce at the rates 
prescribed in the Schedule in depots or 
by sale at seigniorage rates by issua 
of licences, Rule 83 of the Rules prescrib- 
ed the- seigniorage rates to be charged 
for each kind of.tree or other forest pro- 
duce sold by way of issue of licences, 
All the. three methods which are permite 
ted by rule 85 are different methods of 
sale forest produce and the proviso to 
sub-rule (1) of Rule 85 however enables 
the Chief Conservator to adopt any 
other method of sale with the previous 
sanction of the Government, Rule 89 on 
which the learned counsel for the petia 
tioners placed reliance to indicate that 
disposals of forest.produce in their 
favour was in the nature of lease, itself 
clearly provides that a sale notification 
should be issued specifying the condis 
tions subject to which the sale of forest 
produce could be effected by the departs 
ment. Sub-rule (ii) of Rule 89 provides 







cation required to be issued under that 
Rule is for the- 
fecting sales of 

in one of the methods specified 


duce by way of lease. Rule.102 of thi 
Rules specifies the category of officer 
and the extent of their powers regarding 
sale of forest produce, The notifications 


were issued in all these cases under R, 89 


of the Rules and by the officers who wera 
competent to issue the sale notifications 
under Rule 102, All the transactions in- 
volved in these cases were disposal a 
forest produce by sale by adopting the 
method of tender-cum-auction, : 


9. Learned counsel tor the petitioners 
placed strong reliance on thea word ‘pri- 
vilege’ used in the agreement, Section 26 
of the Act provides that the Government 
may grant privileges in the reserved 


forests, It was contended for the petis 
tioners that what was granted to them 
under the agreement in’ question was thẹ 
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shall be removed from the contract area 
unless it is covered by the transit pass...... 
‘He should maintain a register, the pages 
of which shall be sealed and numbered 
the respective Range Forest Officer, 
showing clearly the quantity and sizes 
of timber removed from each sub-coupe 
aoe No extension to the contract 
period will be given except under very 
‘special circumstances ... ... ... He should 
utilise the services of the Kamgar Offi- 
cials ......... He should submit from time 
to time to the Divisional Forest - Officer, 
the name, age and address of every per- 
son whom he may propose to employ in 
superintending the working of the con- 
tract,........ The contractor should pro- 
vide on or near the work-site adequate 
housing accommodation as may be ap- 
proved by the Divisional Forest Officer, 
He should maintain a register of pay- 
ment of daily wages etc, made to the 
labourers and produce them for checking 
before the Forest and Revenue Officers 





damaged or broken during the course of 
felling, the contractor shall be liable to 
pay value at the market rates assessed 
by the Divisional Forest Officer ... s.. oe 
In tha casa of wanton felling of the re« 
served trees, fine will ba imposed. in ad- 
dition fo the value as calculated. spes... 
Befora removing Matti Babul timber 
| from tha coupes, the contractor should 
meet the requirements of Rohits and 
t Sach other people of the locality to be 
estimated by Ù the Range Forest Officer in 
charge of the coupe ... „s ~a Subletting 
permitted subject to the written permis 
sion of the Divisional Forest Officer and 
subject to the condition that the contrac- 
tor shall be responsible for the acts and 
emission of the sub-contractors ses s. Any, 
material remaining within the coupa 
after the day before which the contractor 
fg required to remove, shall become the 
property of the Government «a s. |.» Hd 
should pay all such expenses as the Divi- 
sional Forest Officer may determine to ba 
necessary for, or to hava been - incurred 
in the execution of any work which he 
has bound himself to perform in terma 
of the agreement was see gee The Divisional 
Forest Officer was given power to sus- 
| pend tha operation of the agreement if 
there was any violation of the condition 
in the agreement ... ase 


Be xx =x xx", 

` E-A. On the basis of the contents of 
the agreement, it was contended for the 
petitioners that the disposal of forest 
| Produce by the State Government in 


Be pres 
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their favour as evidenced by the agree- 
ments was not in the nature of sale of 
forest produce, but was in the nature of 
a licence given and privileges granted to 
the petitioners for entering the forest 
and doing various acts including the 
right to cut and remove timber and also 
to manufacture charcoal on the specified 
forest area. On this basis, it was contend- 
ed that the impost under Section 98-A 
of the Act was not on sale or purchase of 
goods in respect of which the State Legis- 
lature was competent to impose tax by 
virtue of the powers given to it under 
Entry 54 of List II of the VII Schedule 
to the Constitution, In support of this 
contention, reliance was placed on the 
decision of the Supreme Court in Board 
of Revenue v, A, M. Ansari, (AIR 1976 
SC 1813). 

7. Shri S. G. Doddakalegowda, learn- 
ed Government Advocate appearing for 
the State submitted that the disposal of 
forest produce in favour of the petis 
tioners was by way of sale and several 
conditions which have been incorporated 
in the agreement were necessary having 
regard to the nature of the goods dis- 
posed of and the locality in which the 
goods are situated, but on that account 
the transaction does not cease to be a 
sale, In particular, he invited our at- 
tention to Rule 85 of the Rules framed 
under the Act which specifically provides 
for the disposal of forest produce only. 
by sale, The said rule reads: 

“85. Methods of selling forest. pro- 
duce— (1) No forest produce shall ba 
sold by any method other than the 
following s 

(i) Sale by auction or tender. or tens 
der-cum-auction, 

Gi} Sale at the sanctioned schedule of 
rates in -depots, 

(iif) Sale by issue of licences at the 
sanctioned seigniorage rates, 

Provided that any other method may 
be resorted to with the previous sanc- 
tion of Government whenever the Chief 
Conservator of Forests considers jt de- 
sirable to do so in the interest ‘of tha 
Department, 

(2) The rates referred to in CI, (iJ of 
sub-rule (1) shall be the schedule of 
rates sanctioned by the Chief Conserva- 
tor of Forests from time to time, 

(3) The rates referred to in Cl, (iiy of 
sub-rule {1} shall be those specified in 
Rule 83 (4) all important sales of timber 
and other forest produce shall generally 
be held by open public auction, tender 
or tender-cum-auction} 
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(v) The place where and the date and 
time when the sale is to be held. 


(vi) The necessity or otherwise for 


the production of solvency certificate or. 


income-tax or sales tax clearance 
certificate by the intending purchasers. 
. (vii) The amount of earnest money 
that should be deposited or tendered by 
each intending bidder or tenderer. 

{viii) The time within which the pur- 
chase money should be paid and the pro- 
duce removed. 

(ix) The amount of security deposit 
to be paid. l ` ; 

(x) Agreements, if any, to be execut- 
ed. 
(xi) The penalty for non-payment for, 
or nonsremoval of the produce within 
the notified time, 

(xii) The non-liability of the officer 
holding the sale or confirming the sale 
to accept the highest or any bid or 
tender, 

(xiii) The power of the officer holding 
the sale to stop it at any period if he 
thinks that there is any combination 
among bidders, 


(xiv) The continuance of the sale on 
the following days if it is not closed on 
the day when it was commenced, 


(xv) The obligation on the part of the 
buyers to inspect the produce or the 
area of the coupe before. bidding or 
tendering, 

(xvi) The lability of the bidder in 
auction sales to sign the notice of the 
sale implying thereby their acceptance 
to its terms 
offers”, 
Learned counsel pointed out that R. 89 
(i) specifically provides that a sale notifi- 
cation should refer to the situation and 
area to be leased out while sub-rule (iii) 
provides for the specification of the 
period of lease, Reference was also made 
to. Section 26 of the Act which confers 
power on the State Government to grant 
privileges to any individual, in reserved 
forests and it was pointed out that in the 
terms of the agreement there was speci- 
fic reference to the grant of privileges. 
There is no dispute that the agreements 
entered into between all the petitioners 
and the Government are in - prescribed 
form and similar, Reliance was placed on 
para IV of the agreement to show. that 
they were in the nature of grant of pri- 
vileges and licence and not sales, which 
reads: í 

“Ty, And in consideration of the pre- 
mises the Governor does hereby agree 
with the contractor that if he shall, well 
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and-duly perform this contract, he shall 
enjoy for and within the period and sub- 
ject to the restrictions and conditions 
herein before stipulated the followin 
privileges viz.— , 

(a) the privilege of removing from the 
coupe for his own use, advantage and 
profit timber, firewood and other things 
specified in Item (a) of the Schedule 
hereto annexed, and 

(b) the privilege of manufacturing 
charcoal, within the coupe and of re- 
moving the same therefrom for his own 
use, advantage and profit,” 
The other portions of the agreement on 
which reliance was placed were as 
follows: 


“The contractor shall before com- 
mencing cutting operations clear all 
undergrowth and shrubs ... ... He should 


fell all trees and shrubs in the coupe 
except reserved trees ... ... ... He should 
fell such trees and shrubs in regular 
order by sub-coupe or by any other 
method as prescribed by the Divisional 
Forest Officer ... ... ... He should cut the _ 
stools level with the ground, trim and 
dress them properly at once to the satis- 
faction of the Divisional Forest Officer, 
e ees ose All standing trees must be felled 
whether the contractor wants them or 
not and no stumps should be allowed to 
be more than 1 foot in height from 
ground level He shall immediately 
on felling a tree, arrange to clear away 
the branches and shall arrange in stacks’ 
of such dimension as the Divisional 
Forest Officer directs He should 
remove from the coupe not later than 
the dates specified in the agreement all 
the material to which he is ‘entitled and 
shall stamp all timber pieces with his 
private property mark before they leave 
the coupe, The period of the contract 
for all the coupes shall be worked out 
serially and no works shall be begun in 
the next sub-coupe until the works in 
the previously taken sub-coupe are com- 
pleted in all respects ... ... Specification 
of the period during which the felling 
and removal should take place ... ... o 
The area so cleared felled, burnt and 
reburnt shall not be less than the area 
prescribed by the department ... ... The 
patches and/or rabs shall be closely 
packed to give good and even burn to. 
the soil ... -.- The contractor shall give 
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clear chisel numbers serially on stumps 
of timber yielding trees felled ... ... He 
shall only remove material after it is 
duly checked and stamped by a respon- 
sible Forest Officer .. es No material 








1981 


prior to 24-12-1975, the petitioners were 
called upon to pay tax under Sec.: 98A 
on the balance of the consideration which 
was payable after 24-12-1975, 

3. Sbri S S, Ujjannavar, learned 
Counsel appearing for the petitioners in 
the first batch of writ petitions submit- 
ted that Sec.. 98-A of the Act was un- 
constitutional and therefore it should be 
declared invalid and made wumenforce- 
able, In support of this submission he 
raised the following contentions» 

(i) Section: 98-A of-the Act is invalid 
for want of legislative competence: 

(ii) The said section suffers from the 
vice of double taxation and 
invalid) 


in the nature- of fee or compensatory tax 
and it is invalid for want of quid pro quo. 

(iv) The levy under Section 98-A is 
| in substance an excise duty and there- 


legislature to enact the section; 

(v) Séction 98-A lacks essential in- 
‘gredients of tax law, namely, provision 
for levy and assessment of tax as also the 
designation of the authority to collect 
the tax are not provided for and there- 
fore, the section is invalid; and 

(vi) Section 98-A is violative of Arti- 
cle 14 of the Constitution as the tax is 
| required to be paid only on the forest 
produce purchased from the State and 
not on the forest produce purchased from 
private individuals. l 
Shri Tukaram Pal and Shri Jayaram, 
learned counsel for petitioner in other 


urgèd for, the petitioners in the first batch 
of writ petitions and in addition they urged 
the following contention: 


The levy under Section 98-A is not 
applicable to the contracts concluded 
prior to 24-12-1975 -and just- because 
some instalments of the sale price werg 
payable after that date, the transaction 
could not be termed as sales to that ex- 
tent, effected after the coming into force 
of Section 98-A and no tax could be de~ 
manded on such amount payable after 
24-12-1975, 

4, In support of the first contention 
_ the submission made by the learned 
counsel is as follows: In the scheme of 
distribution and conferment of legisla+ 
tive power under the Constitution, a tax 
can be imposed by the State Legislature 
if only a specific power fs conferred on 
it, This position is clear from the deci- 
sion of the Supreme Court in M. P, V, 
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therefore 


(iij The impost under Section 98-A is 


fore it was not competent for the State. 


petitions supported the above contentions. 
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Sundararamier & Co. v, State`of Andhra 
Pradesh, (AIR 1958 SC 468 at- p, 493). 
Entry 54 of List HI on which the State 
relies, confers the power on the. State 
Legislature to levy tax on sale or pur- 
chase of goods. The levy wnder ‘Sec- 
tion 98-A is not only on sales but also 
on. disposal of forest produce otherwise 
than by sale. Disposal of forest produce 
made by the State in favour of the peti- 
tioners was not by sale, but it was: either 
a licence for exploitation of forest pro- 
duce or in the nature of grant-of privi- 
leges which is specifically adverted to in 
Section 26 of the Act. Therefore Section 
98-A is invalid for want of legislative 
competence, 


5. The substance of the subinission 
made on behalf of the petitioners is that, 
if the disposal of forest produce contem-. 
plated under Section 98A is only by sale, 
subject to the other contentions urged 
for the petitioners, the Legislature has 
competence by virtue of Entry 54 of List 
I to enact Section 98A. But they sub- 
mitted that Section 98A imposes tax on 
the amount of consideration for which 
the forest produce is disposed of other- 
wise than by sale and, therefore, it : is 
invalid, They also ‘submitted that the 
disposal of forest produce in their favour 
was by way of grant of licences and pri~ 
vileges and, therefore, the levy is un- 
constitutional, -Therefore, it is appro- 
priate to deal with the submission made 
for the petitioners that the disposals of 
forest produce in their favour by the 
State Government were not sales, in the 
first instance, 


6. In support of the submission that 
the disposal of forest produce tinder the 
contracts entered into between ‘the peti- 
tioner -and the Government were not 
sales, learned counsel for the petitioners 
relied on Rule 89 of the Karnataka 
Forest Rules, 1969 (hereinafter referred 
to as ‘the Rules’} as also-on the terms 
and conditions incorporated in the’ con- 
tract. Rule 89 reads as follows; 

“89, Sale Notification— The sale 
notification and conditions of sale should 
refer among other points to— 

(i) Situation and area to be leased out. . 

(ii) Description and quantity of pro- 
duce that will be exposed for sale; and 
in case of minor forest produce the’ seve- 
ral items of minor forest produce me 
cluded in the lease, 

(iif The period of Iease, ` 

(iv) Particulars of areas and produce, ; 
if any, reserved and henca edu 
from the sale, oo 
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different footing anda class by itself, 
when compared to- private individuals, 
Therefore, S. 98A. levying tax only 
on sales effected by State Government 
and not on sales effected by private in- 
dividuals ic not violative of Art, 14 of 
the Constitution, Further, the object: of 
the tax as is discernible from S. 98-B of 
the Act is to collect resources for raising 
forest plantations which could obviously 
be raised only on Government land ` and 
therefore the levy. has a nexus to the 
object sought to be achieved. However, 
the right to equality guaranteed “under 
Art, 14 does not compel the State to im- 
pose tax on every thing, object or persons. 
AIR 1976 SC 670 and 1980 Tax LR 287 
(Kant), Rel. on. . (Para 23) 
(Œ Karnataka Forest Act (5 of 1964), 
S. 98A — Section is not retrospective —~ 
Tax is payable only on purchases effected 
after section came into force on 24-12-75 
=- No tax is payable on instalments out- 
standing on or after 24-12-75 in respect 
of contracts entered. into prior to 
24-12-75. AIR 1977 SC 687, Disting. a 

l (Paras 26, 28) 
Cases Referred: Chronological . Paras 
1986 Tax LR 2872 123 ITR 501 (Kant) 23 
AIR 1977 SC 6872 1977 Tax LR 1781 7, 
9, 29, 30 

AIR 1976 SC 599: 1976 Tax LR 1456 18 
AIR 1976 SC 670: 1976 Tax LR 401 23 
AIR 1976 SC 1813 ree 6A, 10 
AIR 1975 SC 1234: 1975 Tax LR 1540 13 
AIR 1973 SC 225: 1973 Tax LR Pit 20 


AIR 1971 Ker 65 (FB) ` in tai 
AIR 1970 ‘SC 778 o 8 
AIR 1969 Punj & Har 379 O H 
ATR 1967 Madh Pra 268 ` ; 17° 
AIR 1963 SC 791 - _ 20 
AIR 1962 SC 1406 | 19 
AIR 1959 Andh Pra 398 0 u 
AIR 1958 SC 468 SA 4 
AIR 1954 SC 282 = 7 
AIR 1954 Bom 261 ae 
AIR 1953 SC 108- tI 
(1926) 38 Comm LR 408 (Aus), eee 
wealth v, South Australia 20 


S., S. Ujjannavar Gin W. P. Nos. 16614 
Yo 16631/79), A. Jayaram (in W, P. Now 
5375 to 5377/76) and T, S. Pai (in W. P. 
No. 8579/76), for Petitioners; S, G. Dodda~ 
kalegowda, Govt. Pleader, for Respon- 
dents Nos, 1 and 2 in all cases, 


RAMA JOIS, J.:— In this batch of 22 


writ petitions fled by the Forest Con-, 


tractors, tha following questions of law, 
arise for consideration: 


-0 Whether Section 98A: of the Karna; 


_ Yaka Forest Act, 1963; . (hereinafter - refer 
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A. LR. 


red to as ‘the Act’) inserted into it by the 
Karnataka Forest (Amendment) Act, 1976 
with effect from 24-12-1975, which im- 
poses a tax called forest development 
tax on the consideration paid for the 
forest produce disposed of by the State 
Government, is unconstitutional? 

(ii), Whether the tax imposed by Sec- 
tion 98A of the Act which came into 
force from 24-12-1975 is leviable on the 
balance of the amount of consideration 
due and paid after that date, in respect 
of the.sale of forest produce concluded 
before 24-12-1975? 


2. (i) Section 98A was introduced into 
the Act by the Karnataka Forest (Amend- 
ment) Ordinance, 1975 promulgated by 
the Governor, in the first instance, Sub- 
sequently, the Ordinance was replaced 
by the Amendment Act 15 of 1976, Sec- 
tion 98A reads as follows:— 

“98A. Levy of Forest Development 
Tax.—(1) Notwithstanding anything con- 
tained in this Act, in respect of forest 
produce disposed of by the State Gov- 
ernment by sale or otherwise, there shall 
be levied and paid to the State Govern- 
ment a tax at the rate of five per cent on 
me amount of consideration paid there- 
Or, 

(2) The said tax shall be collected along 
with such consideration. 

(3) It'is hereby declared that the said 
tax shall be in addition to and not in lieu 
of any tax payable in respect of such pro- 
duce under any other law in force.” 
Rate of tax was increased from five per 
cent to eight per cent by an amendment 
made to Section 98A (1), by Act u of 
1980. 


(ii) The petitioners, who are forest con- 
tractors, have been called upon to . pay 
the tax on the amount of consideration 
payable by them to the State Govern- 
ment towards the forest produce disposed 
of in their favour at the rate prescribed 
in the above section, 

(iii) In W. P. Nos, 16614 to 1663} of 
1979, the contracts for the disposal of 
forest produce have been entered into by 
the petitioners on dates subsequent to the 
date. of introduction of Section 98A, The 
contracts entered into for the same pur- 
pose by the petitioners in other petitions 
were earlier to the insertion of Sec. 98A 
into the Act. The petitioners in the first 
batch of writ petitions were called upon 
to pay. tax under Section 98A of the Ack 
at the rate prescribed in the said section 
on the whole of the consideration 


amount, In the other writ petitions in 
which the contracts were entered into 
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which were not.allowed to be cut and 
the like had been imposed. Similar condi- 
tions meant to protect the interests of 
local inhabitants and also persons em- 
ployed by the forest contractors had been 
imposed and agreed to. In substance, 
owever, the terms of the contract in- 
dubitably indicated that it was a contract 
for the sale of forest produce, The dis- 
posal of the forest produce under the 
agreement was not in the nature of a 
licence given and privileges granted to 
the contractors. Therefore, it followed 
that the levy of forest development tax 
der S. 98A-was on the purchase 
ount paid by the contractors to the 
sovernment, the taxing event being the 
sale of forest produce, Consequently, the 
l vy was covered by Entry 54 of List II 
of the VII Schedule to the Constitution. 
AIR 1977 SC 687, Applied,, AIR 1976 SC 
i Ref., AIR 1953 SC 108, Disting. 





(Paras 8, 9, 10, -12) 
| (C) Karnataka Forest Act (5 of 1964), 
S. 98A — Validity — Levy of tax on pur- 
hase price of forest produce disposed of 
y sale by the State Government, what- 
ever be the methed of sale — Is within 
egislative competence of State under 
are 54 of List II to VIIth Schedule of 
Constitution, and, is constitutionally valid. 
(Constitution of India, Sch. VI, List I, 
Entry 54). (Para’ 15) 
| (D) Karnataka Forest Act (5 of 1964), 
S. 98A — Validity — Tax levied under 
S. 98A on sale of forest produce after 
levy of tax under Sales Tax Act on same 
transaction, on same persons and under 
ame entry specified in Constitution of 
dia — Held double taxation under Sec- 
tion 98A did not invalidate rule. 


` The extent of power of the Legislatures 
to make laws including the imposition of 
tax and restrictions or limitations on the 
exercise of such legislative power, are to 
be found in the Constitution itself. There 
is no provision in the Constitution which 
prohibits the Legislatures from levying 
tax on the same event and on the same 
person more than once. Therefore, if the 
statute specifically provides for imposi- 
tion of. tax more than once.such collec- 
ion cannot be prevented..AIR 1970 SC 
778, Rel. on, AIR 1969 Punj & Har 379, 
AIR 1967 Madh Pra 268, AIR 1959 Andh 
Pra 398 and AIR 1954 Bom 261, Ref., 
AIR 1976 SC 599, Explained. (Para 18) 
: (Œ) Karnataka Forest Act (5 of 1964), 
S. 98A — Levy under S. 98A — Is a com- 
ulsory ` exaction of money for public 
purposes and answers the description of 
tax =~ It is neither compensatory nor 
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regulatory in nature and it is not a fee. 
AIR 1954 SC 282, Applied. AIR 1962 SC 
1406, Ref. (Constitution of India, Arti- 
cle 265). (Para 19) 


(F) Karnataka Forest Act (5 of 1964), 
S. 98A — Levy under S. 98A — Is not in 
the nature of excise duty which is levi- 
able only on manufacture or production 
of goods— It is a levy on gale or purchase 
of goods, which levy is within competence 
of State Legislature under Entry 54, List 
Ht to VIIth Sch. of Constitution. (Con- 
stitution of India, Sch. VII, List H, Entry 
54). AIR 1963 SC 791 and AIR, 1973 SC 
225, Ref., (1926) 38 Comm LR 408 (Aus), 
Disting. (Para 20) 


(G) Karnataka Forest Act (5 of 1964), 
S. 98A — Validity — Section fulfills es- 
sential requirements of tax law, and is, 
therefore, not invalid. i 


Sub-section (1) of S. 98-A itself not 
only imposes a tax, but also quantifies the 
tax at 8 per cent on the amount of con- 
sideration paid for forest produce and, 
therefore, it covers the two essential as- 
pects, namely, the levy and the assess- 
ment. Sub-sec. (2) of S. 98A provides that 
the said tax shall be collected along with 
such consideration which means the auth- 
ority competent to ‘collect the considera- 
tion for the sale of forest produce is also 
the authority empowered to collect the 


_ forest development tax at the rate pre- 


scribed under sub-sec. (1) of S. 98-A. 
Rule 102 framed under the Act prescribes 
the category of officers who could exer- 
cise power regarding the sale of forest 


„produce by specifying the officers by de- 


signation and also the extent of their 
powers to effect sales by specifying the 
maximum amount of consideration up to 
which each category of officer has tha 
power to effect sale of forest produce. 
The contention that S, 98A lacks the es- 
sential ingredients of tax law and is 
therefore invalid cannot be sustained, 
(Para 227: 
(H) Karnataka Forest Act (5 of 1964), © 
S. 98A — Constitutionality — Levy of tax 
only on sale of forest produce by State 
Government and not on sale of forest 
produce by private individuals — Is not 
‘violative of Art. 14 of the Constitution. : 
(Constitution of India, Art, 14). 


Under S. 98A forest development fax - 
is imposed on the sale of forest produce 
by the State Government which owns. 
most of the forests in the State, The State, 
having regard to its position under the 
Constitution and its obligation to ‘the 
people of the State stands entirely Ox | 
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_in Laxman Gowda (W. P. No, 2613 of 
1979 and other connected writ petitions).* 
In the said decision relied upon by Sri 
Patil, it is held that an alienee from a 
regrantee of a service inam land under 
the principal Act, is entitled to obtain 
regularisation of such alienation on pay- 
ment of 15 times the assessment of such 
land as required under sub-sec, (3) of S. 5 
of the principal Act. Hence, it becomes 
necessary for the Tahsildar, in view of 
the Division Bench decision of this Court, 
to take up further proceedings to find 
out whether the alienor of the petitioner 
had been regranted the land concerned in 
the notice either under Sec. 5 or 6 of the 
principal Act. If he so finds, the only 
course open to him is to call upon the 
petitioner to pay to the State 15 times 
the assessment payable under Sec. 5 (3) 
of the principal Act, and on such pay- 
ment, to drop the proceedings initiated 
under the notice impugned in the writ 
petition. If it is shown by the petitioner 
that 15 times the assessment payable 
under. Sec. 5 (3) of the principal Act is 
already paid, then the Tahsildar has to 
drop the proceedings forthwith.- How- 
ever, if it is not shown by the petitioner 
that there was such a regrant, then it is 
open to the Tansildar to proceed with 
the enquiry initiated under the notice im- 
pugned in this writ petition and decide 
the case in accordance with law, 


3. Subject to the above, this writ 
petition is dismissed and the rule issued 
therein is discharged. However, with a 
view to enable the Revenue Authority 
to expeditiously dispose of the proceed~ 
ings initiated by him under notice im- 
pugned in this petition in accordance 
with law, let a copy of this order be sent 
to the Tahsildar forthwith. No costs, 

4. The learned Government Advocate 
is permitted to file his memo of appear- 
ance on behalf of respondents 1 and 2 
within a period of 6 weeks from this date. 

Petition dismissed. 


"Reported in ILR (1980) 2 Kant 892, 
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_Gurusiddappa Nurandappa Uppin and 
etc, etc, Petitioners v. State of Karna- 
‘taka and another etc, etc., Respondents. 

‘Writ Petns. Nos. 16614 to 16631 of 1979 
and 5375 to 5377 and 8579 of 1976, D/- 
24-3-1981. 
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A.I. R. 


(A) Karnataka Forest Rules (1969), 
R. 89 — Notification to be issued under 


.R. 89 is for purpose of effecting sales of 


forest produce by one of the methods 
specified in R. 85 and not to dispose of 
forest produce by way of lease. (Para 8) 

(B) Karnataka Forest Act (5 of 1964), 
Ss. 26 and 98A — Karnataka Forest Rules 
(1969), R. 85 — Agreement between Gov- 
ernment and forest contractors — Licence 
to forest contractors for cutting and re- 
moving forest trees on payment of price 
as quoted in tenders and for manufactur- 
ing charcoal on Government land out of 
firewood purchased — Held disposal of 
forest produce under agreement was not 
in the nature of grant of licence or privi- 
leges contemplated under S. 26, but was 
in the nature of sale by tender-cum-auc- 
tion under R. 85 (i) — Hence tax was 
leviable under S..98A. - 


The privileges contemplated by S. 26 
have nothing to do with the disposal of 
the forest produce which is-contemplated 
under S. 98A. This is evident from R. 84 
of the Rules which specifies various kinds 
of privileges that could be granted in 
favour of individuals, Again Rule 24 pro- 
vides for the grant of privileges which 
is similar to those referred to in R. 84 in 
district forests and similarly R. 28 pro- 
vides for the grant of privileges in pro- 
tected forests. These rules provide for 
the grant of various concessions and bene- 
fits to the inhabitants of the locality in 
the vicinity and has nothing to do with 
disposal of forest produce on commercial 
basis. (Para 9) 


Held, the use of the word ‘privilege’ in 
the agreement was inappropriate and 
such use did not alter the nature of the 
transaction, which in substance was sale 
of forest produce by the method of ten- 
der-cum~auction specified in R. 85 (i): 
However, having regard to the nature of 
the goods, namely, the standing trees, 
which were the subject matter of sale and 
their location ie., forest, under the terms 
of contract, out of necessity, licence had 
to be given to the contractors to enter 
Government land and to various kinds of 
work, preliminary to the cutting and re- 
moving of trees, as also the doing of vari- 
ous other works ancillary thereto. For 
instance, contractor was given permis- 
sion to manufacture charcoal on Govern- 
ment land out of the firewood purchased. 
Various other conditions found necessary, 


.to keep proper account, to prevent pil- 


ferage or smuggling of timber from 


neighbouring area, as also for the pro- 
tection of other types of reserved trees 
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_ sel for the petitioner, does not 








4. Sri B. G. Sridharan, learned coun- 
dispute 


' that R. 98 (2) of the Rules, has been up- 


held by the learned single Judge that 
had occasion to deal with their validity. 
But, he submits that the orders made 
thereto have been challenged in writ ap- 
peals by the touring cinema operators 
and that in all such appeals as also in 
the referred writ petitions, this Court has 


| consistently granted interim orders di- 


recting the authorities to consider the ap- 
plications made by them without refer- 
ence to the said Rules and those cases 
are not likely to be disposed of in the 
very near future; for which reason this 
Court has been consistently granting in- 
terim orders sought in similar cases and, 
therefore, it is necessary to make a simi- 
lar order in this case also. 


5. Sri Devadhar does not dispute the 
correctness of the submissions made by 
Sri Sridharan. 


6. As long as the writ appeals and re- 
ferred writ petitions are pending, this 
Court is bound to issue rule nisi and 
make an interim order as sought by the 
petitioner in this case also which it has 
been consistently doing though the same 
has undoubtedly the effect of virtually 
allowing the writ petition. In these cir- 
cumstances, I consider it more appropri- 
ate to make a final order instead of mak- 
ing an interim order now and then make 
a final order as was done by ‘me on 27-8- 
1980 in Writ Petition No. 8146 of 1976 and 
connected cases. For these reasons, I 
direct respondent No. 2 to consider - and 
dispose of the application already made 
by the petitioner for renewal of its licence 
for a touring cinema. without reference to 
R. 98 (2) of the Rules. But, this direction 
will govern only the present application 
made by the petitioner and not any 
other application to be made by. it in 
future, which necessarily has to be con- 
sidered and decided with reference to the 





law then prevailing, without in any way 
being influenced by this order, 


7. All the contentions urged by the 


` parties are left open and this writ peti- 


tion is disposed of in the above terms. 


8. In the circumstances of the case, I 
direct the parties to bear their own costs, 
9. Let a copy of this order be commu- 

nicated to respondent No. 2 forthwith. 
Order accordingly. 
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Sangappa Veerasangappa Tuppad, Peti- 
tioner v. The Tahsildar, Muddebihal and 
others, Respondents. 

Writ Petn. No. 2689 of 1980, D/- 23-9- 
1980. . 

Karnataka Village Offices Abolition 
Act (14 of 1961), S. 5 (3) (as amended by 
1978 Act) — Alienee from a regrantee is 
entitled to regularisation under S. 5 (3) — 
Procedure to be followed by the Tahsil- 
dar stated. 


Where a proceeding for eva from 
the service inam land was initiated and 
the occupant contested it alleging that he 
was the alienee from a regrantee of the 
land under the Karnataka Village Offices 
Abolition Act the Tahsildar should first . 
enquire if his alienor had been regranted 
the land and if it was so to allow the 
alienee to pay 15 times the assessment 
payable under sub-section (3) of Sec. 5 
of the Act and avail himself of the bene~ 
fit of regularisation, If there was no re- 
grant as alleged he should proceed with 
the enquiry initiated under the notice and 
decide the matter. ILR (1980) 2 Kant 892, 
FolL (Para 2) 
Cases Referred: Chronological Paras 
ILR (1980) 2 Kant 892 2 

A. B. Patil, for Petitioner; S. G. Dodda- 
kalegowda, for Respondents Nos. 1 and 2.. 

ORDER:— In this writ petition, notice 
dated 15-11-1979 issued by the Tahsildar, 
Muddebihal Taluk (respondent 1) to the 
petitioner in case No. Vatan, KVOA. SR. 
4/79 (copy of which is produced as An* 
nexure C) calling upon the petitloner to 
show cause why he should not be evicted 
from the land in Survey No. 224/1 of 
Tungadgi village of Muddebihal Taluk, 
has been impugned, 

2 Sri A. S. Patil, learned counsel for 
the petitioner, submitted that the notice 
impugned in this Writ Petition is the one 
purported to have been issued by the Tah- 
sildar under the provisions of the Karna- 
taka Village Offices Abolition Act, 1961 
(to be referred to as the principal Act) as 
it stood amended by the Karnataka Vil- 
lage Offices Abolition (Amendment) Act, 
1978 (to be referred to as the Amend- 
ment Act) and contended that. no proceed- 
ings pursuant to the notice could he 
taken against the petitioner since the 
petitioner’s alienor had obtained regrant 
of the land under the principal Act. He 
sought support for his contention from 
a Division Bench decision of this pour 
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ment of the lower appellate Court, the 
reason why he did not agree with the 
conclusion reached by the trial Court was 
. that in the absence of any written docu- 


ment, the evidence adduced by the plain-. 


tiffs in support of their stand was the 
worthier to establish the lease as Exs. P-1 
and P-2 clearly supported or probabilis- 
ed the two units being separate. The 
lower appellate Court also took into con- 
sideration the admission made for defen~ 
dant when 3rd defendant was cross- 
examined, He stated that the defendants 
did not object for levying house tax se- 
parately, From that fact the lower ap- 
pellate Court came to. the conclusion that 
the defendants, ff they were mere licen- 
sors, would have naturally objected to 
the levy of house tax for the portion oc- 
cupied by the plaintiffs as a separate 
unit, It is this reasoning which has been 
found fault with by the learned counsel 
for the appellants. It has been his con- 
tention that solely relying on Exs. P-L 
and P~2, the lower appellate Court ignor- 
ed the other evidence in the case. But 
this has not been demonstrated with re- 
ference to any specific material evidence 
on record; However, an attempt has been 
made to place réliance on the Commis- 
sioner’s report in the case which was to 
the effect that the partition wall put up 
between the premises in the. accupation 
of the defendants and the portion in tha 
occupation of the plaintiffs was one put 
` up after the plaintiffs obtained temporary 
injunction from the Court. But this argu- 
ment overlooks the fact that it was .al- 
ready in evidence of the witnesses for the 
plaintiffs that the two portions. occupied 
by the plaintiffs and defendants sepa- 
rately were separated by almirahs be- 
longing to the plaintifis and defendants 
until those almirahs were burglarised and 
the plaintiffs had to. file the suit for in- 
function, It is also in evidence of the 3rd 
defendant, D.W, I, that there is a sepa- 
rate entrance to the portion occupied by 
the plaintifis which they were compelled 
to break open after obtaining temporary 
injunction from the Court, 


I, therefore, see neither perversity in 
the reasoning of the learned first appel- 
late Judge nor any legal infirmity in rex 
appreciating the evidence that was. al- 
ready. on record, 


9 It % now well settled rule of con~ 
struction that in order to determine whe- 
ther the relationship is one of licensee or 
essee, neither documentary evidence, if 
any, nor even the recitals in the docu- 
ment of lease or cence would be ag 


Gopal Touring Talkies v, Stafe 


A 


ALR 


relevant as ‘the real intention of the par- 
ties in entering into that relationship. If 
this- is borne in mind, the reappreciation 
of the evidence by the lower appellate 
Court to come to the conclusion which i 
did cannot be said to suffer from any 
error of law so long as nothing is taken 
into consideration which was not in evi- 
dence before the Court, 

For, the above reasons, I do not think 
there is merit in this appeal, The appeal 
is; therefore, dismissed, 

In the circumstances ‘of the case, there 
will be no order as to costs, 


Appeal dismissed, 
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Gopal Touring Talkies, Petitioner v, 
State of Karnataka and another, Re- 





spondents, 

m. Sa Petn, No, 18406 of 1980, D/~ 24-9- 
cake _ Cinemas (Regulations) 

Rules (1971), R. 98 (2) — Relief was 


granted pending disposal of writ appeals 
questioning the validity of the Rule, 
(Constitution of India, Art. 226). 

In view of the pendency of the Wrill 
Appeals preferred against the single 
Judge’s order upholding the validity of 
R. 98 (2) of the above Rules and consider- 
ing the time it might take for disposal of 
appeals the Court made a final order 
directing the authority to consider the 
petitioner’s application for renewal with- 
out reference to R, 98 (2), (Para 6) 

B. G. Sridharan, for Petitioner; R, G. 
Devadhar, Govt, Pleader, for Respon- 
dents, 

ORDER:— At my direction Sri R. G, 
Devadhar, learned High Court Govern- 
ment Pleader, takes notice for the respon- 
dents. He is permitted to file his memo 
of appearance for the respondents within 
15 days from this day, As agreed to by 
both sides; this case is treated as listed 
for final hearing today and is accordingly 
heard, `- c 

2. Issue rule nis, 

3. In this petition under Article 226 
of the Constitution, the petitioner while 
challenging the validity of R. 98 (2) of 
the Karnataka Cinemas (Regulations) 
Rules, 1971 (hereinafter . referred to ag 
the Rules), has sought for a writ in the 
nature of mandamus to consider and dis- 
pose of its renewal application without 
reference to the said rules, | 
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from any error of law and does not call 
for interference. (Para 9) 


T. S. Ramachandra, for Appellants; 
S, K. Kulkarni, for Respondents, 


JUDGMENT:— This is defendants’ ap- 
al against the judgment and decree of 
he lower appellate Court reversing the 
ding of the trial Court, by which the 
trial Court had dismissed the suit of the 
plaintiffs, Parties to this appeal will be 
referred to by the rank and position as; 
kigned to them in the trial Court, 


| 2. Plaintiffs filed original Suit No. 52 
of 1976 in the Court of the Munsiff, Hun- 
gund, praying for perpetual injunction 
against. the defendants (appellants) from 
interfering with or disturbing the posses- 
sion of the plaintiffs (respondents) of the 
suit property. The suit property was a 
portion of the premises bearing CTS No. 
700 in Ilkal town, 

3. The facts may be briefly stated. as 
‘follows:— 

Plaintiffs, who are brothers carrying 
ion the business of watch repairing, as- 
serted in the plaint that they were ten- 
ants of the 1st defendant in respect of a 
portion of the shop premises, The shop 
premises was itself on lease’ to the Ist 
defendant by the -Mahant Swamiji of 
likal, the owner of the building. But. no 
relationship of landlord and‘ tenant was 
claimed between the owner of the build- 
ing and the plaintiffs, Plaintiffs stated 
that they were paying a sum of Rs. 102 
per annum as: rent for the portion occu- 
pied by them. It was also their case that- 
after:3 or 4 years the rent was raised 
to Rs, 200 per annum. Plaintiffs stated 
that there were occasions on which the 
defendants looted their shop between 
5-4-1976 and 6-4-1976 and unauthorisedly 
obstructed .the. possession and enjoyment 
of the suit premises by the plaintiffs. 
Therefore, the suit for perpetual injunc= 
tion, 

4. Defendants resisted the suit stating 
that plaintiffs were not their tenants, but 
only permissive occupants as licensees 
and they had allowed plaintiffs to occupy 
a portion of the premises and to make 
use of their cupboards etc., as there was 
islackness in their business in Ayurvedic 
medicines . and explosives, Plaintiffs 
began to store spirit and petrol and, 
therefore, the defendants were compelled 
to revoke their licence and directed the 
plaintiffs to carry on their business else- 
where, Plaintiffs had not carried on any 
business in the sùit building sincè March, 
1976 and, therefore, they had no legal 
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right to seek perpetual injunction. They 
prayed for the dismissal of the suit in 
the circumstances, 

5. On the above pleadings, the trial’ 
Court framed the following five issues: 

(1) Do plaintiffs prove that they are in 
possession of suit shop as sub-tenants? 

(2) Whether defendants prove that 
plaintiffs are in possession of suit shop 
building on leave and license? 

(3) Whether defendants prove that they 
have cancelled the leave and license? 

(4) Whether plaintiffs are. entitled to 
permanent injunction? 

(5) What decree or order? 

6. The trial Court came to the cone 
clusion on appreciating the evidence pro- 
duced before it that the plaintifis had not 
proved that they were lessees of the de- 
fendants and that they were in possession 
of the suit portion of the premises as 
licencees of defendants. In the result, the 
suit was dismissed without answering 
other issues. : 

7. Aggrieved by the judgment and 
decree of the trial Court, plaintiffs filed 
regular appeal No. 77 of 1977 in the 
Court of the Civil Judge, Bagalkot. The 
learned Civil Judge after hearing- the. 
parties and reappreciating the evidence 
on record came to the conclusion that 
in the absence of any written document 
evidencing lease, it. was still open to 
establish the lease by other evidence and 
having regard to the totality of the cir- 
cumstances and the evidence on record, 
the plaintiffs had proved that they were 
lessees in respect of the portion claimed 
by them under the defendants, Aggrieved 
by the same, the defendants have prefer- 


red the present second appeal: to nig 
Court, 
8. The short question whieh falis for 


consideration in this second appeal is 
‘Whether the relationship between the 
plaintiffs and defendants is one of lessor 
and lessee or one of licensor and licen- 
see?’ 


It is adinitted by the plaintiffs that the- 
lease was not reduced to writing, that, 
by oral agreement and by delivery of 
possession, lease in their favour came into 
existence, They also adduced evidence to 
show that the building was assessed to 
Municipal tax as two separate units 
(Exhibits P-1 and P-2), Some witnesses 
were examined in support of their claim 
that they were lessees paying annual rent 
as asserted by them, As against this evi- 
dence, defendant 3 alone was examined 
in support of the stand taken by the de= 
fendants, As can þa seen from the judg- | 
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the Karnataka Motor Vehicles Taxation 
Act (hereinafter referred to as the ‘Act’). 
The instructions issued to the Police Sub- 
Inspector, Bagalkot, by a letter dated 
17-9-1978 by the lst respondent that the 
vehicle should be kept in detention until 
the petitioner paid arrears of tax in a 
Bum of Rs, 11,696-85 for the period 1-1-77 
fo 31-10-78 and the current taxes, was 
copied to the petitioner which has been 
produced at Exhibit A. Aggrieved by the 
letter at Exhibit A, the petitioner filed 
a revision petition before the Ist respon- 
dent-Commissioner for Transport in 
Karnataka, Bangalore. That revision peti- 
tion came to be dismissed on 30-3-79 ob- 
serving that the case did not warrant the 
exercise of the power under S. 15-A of 
the Act as the petitioner could avail him- 
self of the right of appeal under S. 15 of 
the Act, against the Demand Notice issu- 
ed by the 2nd respondent. Aggrieved by 
the same, the petitioner has approached 
this Court under Art. 226 of the Constitu- 
tion for relief. ; f 

2. Learned counsel for the petitioner 
has taken me through the provisions of 
the Act. Section 15 and Section 15-A of 
the Act are independent provisions. -An 
appeal against any order of the Taxation 
Authority, is provided to the prescribed 
authority within the prescribed time and 
in the prescribed manner, S. 15A which 
was put in the statute by Karnataka Act 
No, 35/1957 by way of an amendment of 
the Act provides that the ‘Commissioner 
for Transport’ may either of his own mo- 
tion or on an application made by any 
aggrieved person, call for and examine 
the records of any proceedings under the 
Act of any authority subordinate to him 
for the purpose of satisfying himself: as 
to the correctness, legality, or propriety 
of such proceedings and may either 
annul, reverse, modify or confirm such 
aa Or pass such order as he may deem 

t, 


3. In the instant case, counsel for 
petitioner pointed out that Commissioner 
is not a prescribed authority to hear ap- 
peal under S. 15 of the Act. It is his 
argument that S, 15-A confers very wide 
revisional powers on the Commissioner 
and it is independent of the power exer- 

‘¢ised by the prescribed authority under 
Section 15 of the Act, 


4. It is clear from the provisions made 
for appeal and revision in the Act 
that they are two independent remedies 
and there is no bar under S. 15-A for the 
Commissioner to exercise his jurisdiction 
merely on the ground that appeal also 
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can be filed against the order sought’ to 
be revised, Similar is the view taken by 
Jagannatha Shetty, J.,° in Syed Abdul 
Rasheed v. The Commr. of Transports, 
Bangalore (Writ Petn. No, 2443 of 1979 
decided dated 2-4-1979), In this view 
of the matter, the Ist respondent-Com- 
missioner for Transport by his order at 


` Exhibit ‘B’ failed to exercise the jurisdic- 


tion vested in him for a reason which is 
extraneous to the power to be exercised 
by him under Section 15-A of the Act. 

5. In the result, his order suffers from 
manifest error of jurisdiction and is 
liable to be quashed. It is accordingly 
quashed, However, the matter is remitted 
to the Ist respondent to dispose of ` the 
revision application of the petitioner i 
accordance -with law on merits within two 
months from today. It will not be neces- 
sary for the Commissioner’ to issue a 
fresh notice to the revision petitioner 
who is the petitioner in these proceedings, 
The petitioner will appear before the lst 
respondent-Commissioner for Transport 
on 12-3-1981. 

Writ petition is allowed. Rule is made 
absolute, There will be no order as to 
costs, oak oa 

Petition, allowed, 
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Shivalingappa Sugirappa Kavishetti 
and others, Appellants v. Vishnukant 
Durgosa Raibagi and another, Respon- 
dents, i 

Second Appeal No, 1220 of 1978, 
11-12-1980.* : 

Civil P. C. (5 of 1908), S. 100 — Second 
appeal — Relationship whether of lessee 
or licensee — Reappreciation of evidence 





D/- 


by lower appellate Court — Interference | ~ 


with — Permissibility. 

To determine: whether the relationship 
between the parties is one of licensee or 
lessee neither documentary evidence nor 
even the recitals in the document in 
question will be as relevant.as the real 
intention. of the parties in entering into 
that relationship. When the lower. appel- 
late Court reappreciates the evidence and 
differing from the trial Court comes to 
the conclusion that the relationship is 
that of lessee, so long as nothing not be- 
fore the court has been taken into ac- 
count, such conclusion does not suffer 


*Against Judgment and decree of Civil 
Judge, Bagalkot, D/- 16-11-1978, 
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lable property namely, 


: sideration. 





evidence on record or recording a finding 


ithat the defendant at any time had in 


fact interfered in some manner with the 
peaceful possession and right to carry 
on the mining operations in plaint sche 


{dule B area by plaintiffs, it was not pro- 


per for the lower appellate Court to 
grant injunction particularly when prayer 
for declaration did not relate to immove- 
mining area in 
plaint schedule B area, 


10. It is well settled principle of law 
now that injunction can be issued only 
on proof of actual interference or threat 
of interference and not in the absence of 
it. In any event the trial Court from the 
pleadings could have but failed to frame 
an issue on this particular question as to 
threat and interference by the defendant 
though it was quite clearly pleaded in 
the plaint as is evidenced by reading para- 
graph 8 of the plaint. The lower appellate 
Court ought to have framed an issue it- 
self and considered the evidence on re- 
cord and if satisfied could have come to 
the conclusion one way or the other and 


\then decided the question, This not hav- 


ing been done, the order of the lower 
appellate Court is liable to be set aside 
and it is so set aside and the matter is 
remitted back to the lower appellate 
Court with a direction that it shall if 
necessary frame an additional issue as to 
whether the plaintiff proves interference 
by the defendant of its right to carry on 
mining operations in plaint B schedule 
area peacefully or whether there is 


. threat by the defendant to such carrying 


on of the operations of the plaintiff. It 
is for the lower appellate Court if the 
evidence on record is not sufficient to de- 
cide whether it should record additional 
evidence after giving opportunity to both 
sides to lead evidence and. decide. the 
case on merits in so far as it pertains 
to prayer for injunction in the plaint, 
The lower appellate Court may in ac 
cordance with the directions given above 
dispose of the appeal within three months 
from the date of receipt of the records 
from this Court, In all other respects the 
judgment of the trial Court stands, In 


' the circumstances of the case, there will 


be no order as to costs, 


11. In the light of this appeal being 
i LAs, do not survive for con- 


‘Appeal dismissed, 
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M, P. CHANDRAKANTARAJ URS, J. 
Nabi. Sab Akber Saheb Mulla, Peti- 
tioner `v. The Commissioner for 
Transport in Karnataka, Bangalore and 
another, Respondents, 
Writ Petn, No, 3997 of 1979, D/- 17-2 
1981, 
` Karnataka Motor Vehicles Taxation 
Act (35 of 1957), Ss. 15A and 15 — Revi- 
sion under S. 15A and appeal under S. 15 
are independent remedies —— Dismissal of 
revision for non-availing of appeal pro- 
vision was quashed — There was failure 
to exercise jurisdiction for a reason ex- 


.traneous to the power to þe exercised, 


(Constitution of India, Art. 226). 

‘The Regional Transport Authority seizrs 
ed the public carrier and directed deten- 
tion of it until the owner paid the stated 
arrears of tax, The owner’s revision 
application under §. 15A of the above 
Act was dismissed by the Commissioner 


-for Transport on the ground that an ap- 


peal could have been preferred under 
S, 15, Held that revision under S, 15A 
and appeal under S, 15 were independent 
remedies and that the party aggrieved 
could not be non-suited for the remedy 
under S, 15A on the ground that an ap- 
peal was available. The order was quash- 
ed under Art, 226, Constitution and 
the revision was directed to be disposed 
of on merits. There was a failure to ex- 
ercise the jurisdiction vested in the Com- 
missioner for ‘a reason extraneous to the 
power to be exercised by him under Sec- 
tion 15A. Writ Petn, No, 2443 of 1979, Dj- 
2-4-1979 (Kant), Foll. (Paras 4 & 5] 
Cases Referred: Chronological Paras 
(1979) Writ Petn, No, 2443 of 1979, Di- 
2-4-1979 (Kant), Syed Abdul Rasheed 
v. Commr, of Transports 4 
C. Narasimhachar, for Petitioner; V, G, 
Dharmakumar, Govt, Pleader, for Respons . 
dents, . ; l 
ORDER:— Petitioner is the owner oł 


. public carrier vehicle bearing Registrå- 
‘tion No. MYJ 5427, The Fitness Certifi- 


cate of that vehicle expired on 5-2-1977, 
However, the vehicle was seized on 5-8- 
1978 by the Inspector of- Motor Vehicles 
attached to the 2nd respondent’s office, In 
spite of the protests of the petitioner, 
the vehicle was handed over to Police 
custody with a direction that the vehicle - 
may be released only in the event of the 
petitioner producing Form No, 28 pre- : 
scribed under the Rules framed under | 
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of M. L. No, 593, These facts are, also 
-undisputed, Similarly, the plaintiffs are 
-Ahe owners of M, L. No, 1018-shown in 


B Schedule and defendant is the owner 
of area covered. by M, L, No, 593, 


- The learned counsel on behalf of the 
respondent fairly submitted that the de- 
fendant has no right to enter into the 
area covered by M. L, No,.1018 and 
he has no such intention to. do so-also, 
Both the sides admitted the hand sketch 
attached to the mining leases prepared 
‘by the Director of Mines and Geology 
“marked at Ex, P-4 and Ex, P-5 as the 
“correct sketches and they have no objec- 
tion to carry out the mining activities in 
respect of areas suse assoc 


OOS sng poarre 


In my opinion in view of the admitted 


M. L. No. 1018 shown in the. admitted 
-hand sketch, Ex.. P-4 is of the exclusive 
right of the plaintiffs, the defendant has 
‘no manner of right to interfere with the 


Mining operations in plaint B schedule 
arga s. e ns ss. ave eee 


Therefore, in my opinion to avoid fur- 
‘ther trouble or inconvenience on the spot, 
the defendant should be restrained’ from 
entering upon or causing entry of his 
men or workers into any part of the 
plaint B schedule area which is covered 
‘by Ex. P-4 and also from causing ` any 
disturbance or interference to the work 
of ‘mining operations by the plaintiffs in 
the B Schedule area. In other respects, 
the appeal has to be dismissed, Hence the 
jfollowing order,” , 


‘ ; 
. 7. Thus, the appeal came to be partly 
allowed and dismissed in other respecta, 


_ 8& Aggrieved by the appellate order, 
the defendant has presented this second 
appeal inter alia contending that the ap- 
pellate order is wholly defective inas- 
‘much as an injunction has been issued 
without recording a finding that the de- 
fendant had entered or in any way en- 
croached or threatened to encroach or 
had trespassed into plaint schedule area 
"B’, It is further pointed out that there 
was no issue framed as to whether the 
defendant at any time had trespassed or 
interfered with the possession in respect 
of the plaint B schedule properties. In 
that. circumstance it is urged that the 
judgment and decree of the lower appel- 
iate Court are liable to be set aside 
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„was recorded this Court 


estes oso ' 


‘the submissions 
fact that the B schedule area covered by ` 


-by defendant. But no specific issue was 


-the 


A.L R.. 


9. Shri H. B,-Datar, learned counsel 
for Caveator-respondent plaintif has 
strongly urged: '. 7 
_ (1) That the lower appellate Court was 
Justified in making that order in tha 
light of the submission made by the ap- 
Pellant-defendant as-noticed in paragraph 
18 of the appellate Court’s judgment 
(which has been extracted above), ` 

(2) That in any event even if no finding 
, should under 
Section 103 of the C.P.C, look into the 
evidence on record and give a finding 
as to. whether the defendant has or has 
not interfered with the peaceful posses~ 
sion and enjoyment of the plaint schedule 
B properties of the plaintiff, 


‘It is difficult to accede to the second of 











wrongly decided. In the instant case 
there may be evidence as to acts of com- 
missions, omissions, trespass and threats 


raised in the trial Court mor did the 
lower appellate Court frame such an 
issue for the obvious reason that 
occasion ‘did not arise on 


account of the submission made 


longed to the plaintiff, Therefore, ques- 
tion of this: Court raising and deciding 
the issue does not arise in terms of. Seo 
tion 103 of the C.P.C, In so far as it re 

lates to the argument justifying the in- 
function issued, which, according to Mr. 
Datar, after all is harmless having regard 
to the stand taken by the defendant in 
the written statement and also having 
regard to the submission made before the 
lower appellate Court and therefore does 
not call for interference by this Court, 


-I am unable to accede to that argu- 
‘ment. The proper thing for the lower ap- 
pellate Court would have been in the 
light of the submission of the defendant 
was to dismiss the suit (appeal) with the 
observation that in the event of the de- 
fendant, in any way, interfering with the 
‘peaceful possession and enjoyment of the 
plaintiff, the plaintiff would be at liberty 
to seek afresh an injunction. Instead of 
doing that, without discussing either the 
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thing for the lower appellate Court would 
have been to dismiss the appeal observ- 
ing that in the event of interference by 
the defandant, the plaintiff could ap« 
proach afresh for an injunction, 
(Para 8) 
U, L. Narayana Rao and V, K. Varada- 
chari, for Appellant; K, S, Hanumantha 
Rao and H, B. Datar, for Respondents, 


JUDGMENT:— This appeal had ap- 
peared on earlier occasions for admission, 
Respondent had entered caveat, Counsel 
for parties therefore agreed to argue this 
case in. full so that the appeal could be 
disposed of one way or the other finally. 


2.. The facts leading to the appeal may 
be stated briefly as follows: 


3. The plaintiff is a firm of partners 
owning among other things a leasehold 
right in Hirekandavadi and Megalahalli 
villages, Holakere Taluk, Chitradurga 
District, The plaintiff acquired the mining 
area measuring in all about 80 acres 
from the previous lessee of the Govern- 
ment one K, Raghavendra Rao. The plain- 
tiff’s 
Schedule B to the plaint, It .was 
plaintiffs case that the defendant, an- 
other firm, also having right over a min- 
ing area measuring about 200 acres ad- 
joining the plaint B schedule property 
bad done various acts, commissions, omis- 
sions, threats, incursions and removing of 
manganese ore from- plaintiff's B Sche- 
dule area and therefore it was necessary 
to declare that 
metric tons) of Manganese ore lying at 


the sidings of Chikkajajur and Sasalu 


Railway Stations belonged to the plaintiff 
{no specific prayer as to the nature of 
declaration) and that the defendant 
should be restrained by an injunction 
from interfering with the peaceful pos- 
session and mining operations of the 
plaint schedule B area by the plaintiff. 
4. The defendant resisted the suit by 
stating that there was no confusion as to 
plaint A schedule area and plaint B sche- 
dule area and that it had not enchroached 
` or its men ‘had not enchroached or tress 
passed into schedule B area of the plain~ 
tiff. There was no need to do so. The two 
mining leases were separately demarcat~- 
ed by the Director of Geology and boun- 
daries were mentioned in clear terms and 
that the defendant-firm had no intention 
of ever encroaching or -trespassing into 
the area comprised in plaint Schedule B 
area, It, however, asserted that the ora 
stacked in the sidings of the two railway. 
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lease area was described in- 


certain quantities (200 - 
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stations was its own and that the plain« 
tiff was not entitled to any kind of decla<_ 
ration or injunction in respect of tha 
same. In the result, it prayed for dismiss 
sal of the suit, 

5. The trial Court framed as many ag 
six issues on the above pleadings and 
they are as follows: 

(1) Whether the plaintiffs prove that 
the manganese ore transported by the 
defendant in January and February 1972 
is removed from the mine-head situated. 
in plaint B schedule property? 

(2) Whether the plaintiffs prove that 
the manganese stacked by the defendant 
in Chikkajajur railway station yard and 
Sasalu railway station yard is owned by. 
them and that the defandant has unlaws= 
fully stacked the same? . 

(3) Whether the plaintiffs prove that 
they are the owners of the manganese 
ore stacked by the defendant in Sasalur 
railway station yard? 

(4) Has the suit been properly valued 
and is the Court-fee paid sufficient? 

(5) Whether the defendant proves that 
the temporary injunction granted in his 
favour in O. S. No, -51/1972 is binding on 
the plaintiffs and that the suit is not 
maintainable? 

(6) Whether the plaintiffs are entitled 
to the declaration as prayed for? 

6. The plaintiff and the defendant 
adduced oral and documentary evidenca 
in support of their rival stands, The 
learned Munsiff at Hosadurga after con- 
sidering the evidence held issues Nos. ¥ 
to 3 in the negative and issue No. 5 also 
in the negative against the plaintiff and 
on issue No. 6 which related to declaras 
tion he held that plaintiff was not.entitled 
to any.declaration. Aggrieved by the 
same, the plaintiff filed an appeal to the 
Civil Judge, Chitradurga, in R. A. No, 14 
1977, In the light of the submission mada 
by the. defendant and respondents’ coun; 
sel that there was no dispute about the 
ownership of the respective mining areas 
of the plaintiff and the defendant as per 
Exhibit P-~4 and Exhibit P-5, the sketches 
relating to schedule properties and the 
plaintiff having given up the prayer for 
declaration, the learned first appellate 
Judge proceeded to make an order in the 
following terms: 

“Exhibit P-4 is the plan prepared by 
the Director of Mines and Geology and 
enclosed along with the Mining Licence 
No. 1018, Similarly, Exhibit P-5 is the 
plan prepared by the Director of Mines 
and Geology along with the mining lease 
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“15. In. the order dated 22/25-11-1975, 
the Board has expressly stated that the 
. petitioner is kept under suspension pend- 
ing an enquiry and the later order dated 
29-6-1976 appointing respondent No. 4 
is only in the nature of a follow up order 
to the order made on 22/25-11-1975. Sri 
Hanumarithappa does not dispute that the 
enquiry against the petitioner into mis- 
conducts alleged against him has not 
been ‘completed. In the absence of an 
enquiry, the Board taking a decision for 
removal does not arise. From the fore- 
going, it follows that the order of sus- 
pension passed against the petitioner is 
plainly in contravention of Section 43 (4) 
of the Act and is, therefore, liable to be 
quashed. With the quashing of the order 
of suspension, the order appointing re- 
spondent No. 4 which has its source only 
to the order of suspension is also liable 
to be quashed. 


A6. In my opinion, the ratio of the 
rulings of the Supreme Court in Manage- 
ment of Imperial Hotel’s (AIR 1959 SC 
1342), R. P. Kapur’s (AIR 1964 SC 787) 
and V. P. Gindroniya’s cases (AIR 1970 
SC 1494) dealing with the cases of suspen- 
‘sion of civil servants or an employee 
under the ordinary law of master and 
servant do not really bear on the point 
and do not assist the-respondents. 


17. While this Court had only stayed 
operation of the order of suspension and 
had not stayed the further proceedings, 
for reasons that are not clear, the Board 
had not so far completed the enquiry 
against the petitioner. As could be seen 
from the report of the ICW and other 
complaints, there are serious complaints 
made against the petitioner. When there 
are serious complaints, it is not desirable 
for the Board to delay the completion of 
the enquiry and the final orders to be 
made under Section 43 (4) of the Act. I 
do hope that the Board will not allow the 
matters to further drift and complete the 
enquiry with all such expedition as is 
possible in the circumstances of the case. _ 


18. In the light of my weve discus- 
‘sion, I hold that the impugned orders are 
liable to be quashed. I, therefore, quash 
the impugned orders. But, this order does 
not prevent the Board from completing 
the enquiry and'pass final orders in ac- 
‘cordance with law. 


19. Rule issued is made ` absolute. ` 


20. In the circumstances of the case, I 
direct the parties to bear their own costs: 


- R. G. Janthakal. v. -Bharat- Parikh: & Co. 


CALR 


-21v Let a copy of this order be com- 
municated to 
within 10 days from this day. 

Petition allowed. 
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M. P. CHANDRAKANTARAJ URS, J. 
R. G. Janthakal, Appellant v. M/s. Bha- 


rat Parikh & Co, and another, Respon- 
dents. 


„Second Appeal No. 54 of 1981, D/- 23-2- 


(A) Civil P. C. (5 of 1908), S. 103 — 
High Court’s power to decide issues of 
fact — Specific issue on a particular point 
not raised by trial or lower appellate 
Court but certain evidence on such point 
available — Effect, 


Section 103 is attracted only if speci- 
fic issue is raised, there is sufficient evi- 
dence on record thereon and that issue 
remains undecided or wrongly decided by 
trial or lower appellate Court. When in 
a case for injunction alleging interfer- 
ence by the defendant with the plaintiff's 
possession of suit property, though there 
is evidence of commission, omission ete. 
of the defendant there is no specific issue 
framed in view of the defendant’s com- 
mitment of having no intention of such 
Interference, there is no question of the 
High Court raising and deciding the issue 
in terms of S. 103. (Para 9) 

(B) Specific Relief Act (47 of 1963), 
S. 38 — Perpetual injunction — Threat of 


invasion by defendant pleaded — No 
issue framed nor evidence -discussed — 
Injunction granted — Vani: (Civil 


P. C. (1908), O. 41, R. 23). 


An injunction can be granted only on 
proof of actual interference or threat of 
interference and not in the absence of 
It. When the trial Court failed to frame 
an issue on the question of threat of in- 
terference by the - defendant with the 
plaintiffs possession of the suit property 
despite specific pleading in plaint, and the 
lower appellate Court too failed to do it, 
the lower appellate court order granting 
an injunction without discussing evidence 
or recording a finding is unsustainable. 
The case has to be remanded for framing 
an issue and decision thereon. (Para 10) 

When the lower appellate Court has 
not framed the issue in view-of the de- 
fendant’s commitment of having no in- 
tention of such interference, the proper 


*Apainst ‘judgment “and decree of Civil 
Judge, Chitradurga, a 25-9- 1980. 
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ponse to which, the petitioner filed his vision of wakfs in the country. The only 
Objections on 5-9-1974 (Annexure Ð) section that -deals with -the removal of-a 


denying the allegations made against him. 
a report made by the Dist. Wakf Com- 
mittee, the Board by its order D/- 22/25- 
11; 1974 (Annex. E) placed the petitioner 
under suspension pending enquiry into 
the complaints, with a direction that he 
should hand.over the complete charge of 
the wakf to the LC.A. of District Wakf 
Committee, Bijapur. By 
dated 29-6-1976 (Annexure-H) the Board 
has appointed respondent No. 4 to look 
after the affairs of the wakf in place of 
the petitioner. 
5. The petitioner has urged that ‘the 
suspension is removal and the same made 
‘without holding and completing the en- 


-quiry into the alleged misconduct is con- 


eee to Section 43 of the Act and illegal. 


+6. In their joint return, respondents 
os. 1 to 3 have set out various omissions 
nd commissions committed by -the peti- 
toner in the performance of his duties 
a.mutawalli arid the immediate neces- 
‘sity to place the petitioner under suspen- 
on in, the. interest of. wakf and its pro- 
perties. Respondent No. 4 though he has 
not ‘filed -a separate return, supports re- 
spondents 1 to 3. 


7. Sri Jayaprakash Patil, learned 
counsel for’ the' petitioner contends that 
“the ‘Board has no power to remove the 
itioner, a mutawalli, without holding 
enquiry. aaa to Seen 43 of the 
Act. 


8. Sriyuths N.Y. E 
P cotinsel for resporidents 1 to 3 and 
. N. Satyanarayana, learned counsel 
‘or respondent No. 4 urged that the power 
suspend is inherent in ‘the very right 
of the Board to appoint a muatwalli, the 
circumstance and grounds on which the 
ard has placed the- petitioner under 
bh pia and appoint respondent No. 4 
his place, cannot be examined by -this 
Court, as ‘if it is an appeal. In support 
of their contention, counsel for the re- 
Spondents, strongly: relied on’ the- rulings 
of the Supreme Court in Management -of 
perial Hotel, New Delhi v. Hotel Work- 
ers’ Union (AIR 1959 SC’ 1342); R. P. 
‘Kapur v. Union of India (AIR. 1964 SC 
787) and V. P. Gindroniya v. State of 
Madhya Pradesh (AIR 1970 SC 1494). 
‘9. A mutawalli under the Muslim law 
lis the manager of a‘wakf. Section 3 ($) 
of the Act that defines a mutawalli, re- 
cognises.. the same. a 
“10. The uniform Act ‘makes provisions 
‘for the proper administration and supèr- 











a letter/order , 


mutawalli is Section 43 of the Act and 
there is no other provision empowering 
the Board to suspend or remove a muta- 
walli, 

11. The term ‘suspension’ is not defined 
in the Act or in the General Clauses Act. 
The term suspension is not a term of 
art. Whatever be the source of power, 
suspension has ‘the effect of keeping a 
person removed from the office for the 
period the order is in force. When a 
person is kept under suspension, he 
cannot attend to his duties and is pre- 
vented from attending to his duties irres- 
pective of the nature of -duties he has to 
perform. The impugned order of suspen- 
sion and the later order, appointing re- 
spondent. No. 4 in his place, has undoubt- 
edly that effect. Apart from this, the dic- 
tionary meaning of the word ‘remove’ viz., 
to withdraw, to . displace, supports the 
same conclusion: 


12. The heading of Section 43 is ‘re- 
moval of mutawallis’.. The heading ofl 
a section gives a clue in understanding 
the scope and ambit of that section 
though the same cannot control the plain 
language of the section. Section 43 pro- 
vides for the removal of a mutawalli by 
the Board which is a creature of the Act. 
As a creature of the Act, the Board can 
only exercise those powers that are con- 
ferred on it and cannot claim to exercise 
‘inherent -powers’. 


13. On my earlier conclusion, it fol- 
lows that the petitioner has been remov- 
ed from the office of mutawalli to. be 
SDAR till the enquiry is held panne 
him. — 


14. Section 43 S of the Act det 
that a mutawalli cannot be removed 
without holding an enquiry into: the mis~ 
conduct in the. prescribed manner’ and 
a decision is taken by the majority of the 
Board consisting of not less ‘than #h ‘of 
the members of the Board. Section 43 (4) 
of the Act, which commences with nega- 
tive terms, also employs the term ‘shall’, 










tive terms and also the word ' 
a provision, unless there ‘are other com~ 
pelling .circumstances, such a 


emptory, the disobedienċe of which ren 
ders the action as absolutely iliegal. Look- 


on a mutawalli I am clearly -of He view 
the ‘said ‘provision is mandatory. :: `. 
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education as if there was no suspension. It 
would be for the University authorities to 
devise such ways and means in that regard 
and remove the lacuna, if any, in the sta- 
tutes. i 
9. In the result, while reversing that part 
of the order under appeal, we dismiss the 
writ petitions. In the circumstances of the 
case, we make no order as to costs. 
i Order accordingly. 


AIR 1981 KARNATAKA 206 
K. 5. PUTTASWAMY, J. 


Usman Saheb Shiraj Saheb Attar, Peti- 
tioner v. The Karnataka Board of Wakfs, 
Bangalore and others, - Respondents. 

Writ Petn. No. 5590 of 1976, D/- 28-11- 
1980. ` 

Wakf Act (29 of 1954), S. 43 — Removal 
of mutawalli — Suspension of mutawalli 
pending enquiry into complaints — Order 
illegal. 


The heading of S. 43 is removal of 
mutawallis. That is the only section deal- 
ing with removal of a mutawalli The 
heading of a section gives a clue in under- 
standing the scope and ambit of that sec- 
tion though the same cannot control the 
plain language of the section. The Board 
of Wakfs, a creature of the Act, can only 
exercise those powers conferred on it and 
cannot claim to exercise “inherent 
powers”. Whenever the legislature em- 
ploys negative terms and also the word 
“shall” in a provision unless there are 
other compelling circumstances, such a 
provision has to be construed as manda- 
tory. S. 43 (4) commencing with negative 
terms uses ‘shall’. Considering its scheme 
and the civil, consequences ensuing on 
a mutawalli that section is clearly man- 
datory. (Paras 10, 12 and 14) 


The term “suspension” is not defined 
either in the Act or in the General Clauses 
Act. It is not a term of art. Whatever be 
the source of power, suspension has thé 
effect of keeping a person removed from 
the office for the period the order is in 
force, preventing him from attending to 
his duties, irrespective of the nature of 
bis duties. Thus when a mutawalli is sus- 
pended pending enquiry into - complaints 
against him and another person is ap- 
pointed in his place, both the orders have 
undoubtedly that effect of preventing him 
from attending to his duties. The diction- 
ary meaning of “remove” supports that 
conclusion. In the absence of an enquiry 
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the Board taking a decision for removal 
of the mutawalli does not arise. It fol- 
lows that the suspension order is plainly 
in contravention of S. 43 (4) and hence 
has to be quashed. With that the order 
appointing the other person in his place 
which has its source only to the suspen- 
sion order is also liable to be quashed- 
AIR 1959 SC 1342, AIR 1964 SC 787 and 
ATR 1970 SC 1494, Distinguished. 

(Paras 11, 13 and 15) 


Cases Referred: Chronological Paras 


AIR 1970 SC 1494 8, 16 
ATR 1964 SC 787 8, 16 
AIR 1959 SC 1342 ` 8, 16 


Jayakumar S. Patil, for Petitioner; N. 
Y. Hanumanthappa (for Nos. 1 to 3) and 
V. N. Satyanarayana (for No. 4), for Re- 
spondents. 


` ORDER:— In this petition under Arti- 
cle 226 of the Constitution, the petitioner 
has challenged the orders Nos. (1) KTW 
4154 AGW 174 dated 22/25-11-1974 (An- 
nexure E) and (2) KTW 4754 AGW 74 
dated 29-6-1976 (Annexure K) of the 
Karnataka Board .of Wakfs, Bangalore 
(hereinafter referred to as the Board). 

2. At Terdal village of Jamkhandi 
Taluk, Bijapur District, there is a dar- 
gah called ‘Peer Abbawali Khan Dargah’ 
which had been registered as a public 
trust under the Bombay Public Trust Act 
of 1950 that was then in force in the erst- 
while Bombay area. On the extension of 
the uniform Wakf Act of 1954 (Central 
Act No. 29 of 1954) (hereinafter referred 
to as the Act) to the erstwhile Bombay 
area, the same is deemed to be registered 
and is also registered as a wakf in the 
register of wakfs maintained by the 
Board: The wakf is managed by a com- 
mittee of trustees and the petitioner is 
its Managing Trustee and in that capa- 
city he is a ‘mutawalli’ within the mean- 
ing of that term occurring in Section 3 (f) 
of the Act. 


3. Between the petitioner and respon- 
dent No. 4 there have been a number of 
civil disputes, touching the wakf and the 
right to manage the same. A detailed nar- 
ration to the same is not necessary for 
deciding the issues that arise in this case. 
_ 4 For some time past, there are a 
number of complaints against the func- 
tioning of the petitioner as a mutawalli of 
the wakf. By a show cause notice No. 
355/71 dated 28-7-1974 (Annexure C), the 
District Wakf Committee, Bijapur-re- 
spondent No. 2 called upon the petitioner 
to file his reply and appear before it on 
the allegations specified thereto, in res- 
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scholarship, research ‘and culture. It is for 
them to make it a focus radiating learning 
and wisdom and not to allow it as a battle 
ground with’ strikes and strifes. Discipline 
is the bedrock on which University is found- 
ed,,and the Vice-Chancellor under the Univer- 
sity Act is charged with the duty to main- 
tain that-discipline. — 

6. There may be a wide range of circum- 
stances developing in the University pollut- 
ingi the academic atmosphere. Different con- 
siderations may have to be thought of by 
the Vice-Chancellor to meet such a variety 
of |cases. There may be cases where prompt 
and stern action may be called for and some- 
times it may be necessary to keep erring stu- 
dents away from the main stream till ap- 
propriate disciplinary proceedings are taken. 
Dealing with disciplinary matters, Professor 
Paul Jackson writes: Natural Justice by 
Paul Jackson, 2nd Edition, page 158. 
‘Disputes about non-academic or discipli- 
nary matters may range from the right of a 
teacher to administer a swift blow to a mis- 
behaving infant to the expulsion of a student 
from a University on `a charge which will 
ensure that he is likely ever to be admitted 
to: the profession for which he had been 
training. Different considerations may, not 
unreasonably, be thought to apply to such 
a variety of cases. Circumstances may 
dictate the application of force before a 
hearing, for example to persuade two young- 
sters wrestling in the classroom to desist.” 


In Glynn v. Keele University, (1971) 1 
WLR 487, this aspect was referred to by 
Pennycuick, V. C. at page 494 thus: 

“The context of educational societies in- 
volves a special factor which is not present 
in other contexts, namely the relation of 
tutor and pupil; that is to say the society is 
charged with the upbringing and supervision 
of the pupil under tuition, be the society a 
university or college, or a school. Where 
this relationship exists it is quite plain that 
on the one hand in certain circumstances the 
body or individual acting on behalf of the 
seciety must be regarded as acting ina 
quasi-judicial capacity — - expulsion from 

e society is the obvious example. On the 
other hand, there is a wide range of circum- 
stances in which the body or individual is 
concerned to impose penalties by way of 
domestic discipline. In these circumstances 
it seems to me that the body or individual 
ig not acting in a quasi-judicial capacity at 
all but in a magisterial capacity, i.e. in the 
ee of the rights and duties vested 

the society as to the upbringing . and 





daper aion of the ‘membets ‘of the society. ° 
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No doubt there is a moral ` obligation - to 
act fairly, but this -moral obligation. does 
not, I think, lie within the purview of the 
Court in its control over quasi-judicial acts, 
Indeed, in the case of a school boy punish- 
ment the contrary could hardly be argued.” 


7.: The question in the present case, 
therefore, is as to which side of the line — 
whether quasi-judicial or magisterial — the 
powers vested in the Vice-Chancellor under 
Sections 12 (1) and 62 of the Act fall. If 
the action taken is so fundamental to the 
position of a student in the University then 
we must regard the power of the Vice- 
Chancellor as quasi-judicial and he cannot. 
make any order without opportunity to the 
student to be affected thereby. But on the 
other hand; if the Vice-Chancellor is enforc- 
ing internal discipline, till the Syndicate takes 
appropriate action against such students, 
then he must be exercising only magisterial 
powers. We have no doubt that the action 
of the Vice-Chancellor with which we are 
concerned, falls into the latter category. 

8. What the Vice-Chancellor did in the 
instant case was, to give effect to the order 
of suspension as otherwise the order of sus- 
pension would be ineffective. The suspend- 
ed students if permitted to attend classes 
and. enjoy all the privileges of other stu- 
dents, it is as good as not keeping them - 
under suspension. The Courts of law should 
always avoid an interpretation that tends to 
this kind of strange results or- that leads to 
anomalous results. The consequential direc- 
tions issued by the Vice-Chancellor, in our}. 
opinion, are consistent with the power con- 
ceded to him by the learned single Judge to 
suspend the students pending enquiry into! 


misconduct. Such directions are also quite 
necessary to effectuate the exercise of that 
power. The apprehension that such stu- 


dents would be deprived of their attendance, 
and the Syndicate has no power to come to 
their relief even if they are exonerated ulti-, 
mately in the enquiry is, in our judgment, 
no ground tò deny such power to the Vice-| 
Chancellor. In matters of internal discipline; 
it is needless to state that the action should 
be prompt and an order of suspension of a 
student should be limited to a reasonably 
short period, say not more than a week or, 
ten days, to avoid hardship to the student. 
That limitation is inherent in the nature of 
the power itself, unless the delinquent stu- 
dent himself renders the continuance of an| 
enquiry inevitable by his own laches andi 
non-co-operation. If in the enquiry, the 
student is exonerated, he must be afforded 
with all that is necessary. to ‘continue his 
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meaningless. ‘Therefore, the power to take 
action as contemplated by the first part of 
the impugned order i.e, to hold an enquiry 
into the charges levelled against the peti- 
tioners, and in that period, keep the students 
under suspension is a power which must 
necessarily be implied and conceded to ate 
Vice-Chancellor.” 

After reaching this conclusion, the learned 
Judge, however, held that the latter portion 
of the order of the Vice-Chancellor was liable 
to be struck down. For that, he has given 
two reasons: First, he has stated that the se- 
cond part of the impugned order has the 
effect of rusticating the students without 
(giving) an opportunity to them as required 
under sub-sec. (2) of Sec. 62 of the Act. Se- 
condly he observed that the students are re- 
quired to put in a minimum attendance of 
60 per cent below which, even the Syndicate 
of the University has no power to condone. 
If students are removed from the rolls of 
the college and are prevented from attend- 
ing the college, it practically amounts to 
denying them the attendance which by itself 
results in a punishment if the enquiry is not 
conducted and completed within a very short 
time. He has thus held that the latter por- 
tion of the order must be construed as a 
punishment inflicted and not merely as a 
natural corollary to the order of suspension 
contained in the first part of the order. 

3. It was urged by Sri Sadasiva,~ learned 
counsel for the appellants that when once 
the Vice-Chancellor is held to have ~ the 
power to suspend the students pending en- 
quiry into their alleged misconduct, that 
power must necessarily include all that is 
necessary and incidental for the effective ex- 
ecution of that power. 

4. In these appeals, we are not concerned 
with the power conceded to the Vice-Chancel- 
lor to suspend the students pending enquiry 
into their misconduct. That part of the 
order of the learned single Judge has not 
been challenged by the students. We are 
only concerned with the validity of the con- 
sequential order made by the Vice-Chancellor. 


We may here refer to two provisions in 


the Act. 
“12. The powers of the Vice-Chancellor.— 


(1) The .Vice-Chancellor shall be the Prin- 
cipal executive and Academic Officer of the 
University and shall exercise general control 
over the affairs of the University. He shall 
exercise all powers necessary for due main- 
tenance of discipline in. the University. : 

XxX. > XX. be xx.” i 
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in the instant case, "the powers conferred by .. 
Sections 12 and 62 of the. Act, become 


ALR- 
Section 62, provides : 


“62. Discipline.— (1) The finial sree 
responsible for maintenance of discipline 
among the students of the University shall 
be the Vice-Chancellor. His directions in 
that behalf shall be carried out by the. Heads 
of Colleges, hostels and other institutions. 

(2} Notwithstanding anything contained in 
sub-section (1), the punishment of debarring 
a student from examinations or rustication 
from a college or a hostel or an institution 
shall, on the report of the Vice-Chancellor, 
be considered and imposed by the Syndicate: | 


Provided that no such punishment shall be . 
imposed without giving to the student con- 
cerned a reasonable opportunity to show 
cause against the action proposed to be taken 
against him.” 


So extensive power has been thus confer- 
red on the Vice-Chancellor constituting him 
the principal executive over all the affairs 
of the Wniversity. He is the final authority 
for maintenance of discipline among the 
students. His jurisdiction in matters of 
internal discipline has been made exclusive, 
subject to the power conferred on the Syndi- | 
cate on two specific matters namely, imposing- 
punishments of debarring a student from ex- 
aminations and expulsion from a college or 
a hostel or an institution. 


5. Education ‘is not just filling the mind 
with‘ facts and figures. The parents put their 
children in the University with a fond hope 
that they would enrich their knowledge and 
develop their faculties. They want that edu- 
cation for their children by which character 
is formed, a strength-of mind built up and 
intellect expanded. It is generally accepted 
that intelligence is not a birthright of a few 
individuals, It is rarely inherited. It is on 
the other hand, mostly cultivated . and ac- 
quired by perseverance. As Swami Viveka- 


nanda said: Complete Works of. Swami 
Vivekananda, Vol. I, page 509, (Advaitha 
Ashrama). 


“All knowledge is within (the) mind. Who ` 
saw knowledge in the stone, or astronomy 
in the star? It is all in the human being 


Every drop “has the whole of the ocean in 
it. That is the mind of man.” 
In order to develop that mind in every stu- | 
dent, what is required is a proper academic 
atmosphere and timely guidance. It would 
be for the Vice-Chancellor and the teaching 
staff to maintain that atmosphere in the- 
University ‘and guide the students. It is- 


`,- for them to make the University a centre of 


i l | j | 
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A. J. Sadasiva, for Appellants; H. Subra- 
manya Jois, for Respondents. 


JAGANNATHA SHETTY, J.:— These 
appeals raise a narrow but an important 
question. The question is whether the Vice- 
suspending the students 
pending enquiry against their misconduct 
could prevent them from attending classes 
and deny them the hostel facilities.. The 
learned single Judge while disposing of the 
writ petitions preferred by the students has 
answered the question in the negative and 
quashed that portion of the interim order of 
suspension made by the Vice-Chancellor. The 


`| University and the Vice-Chancellor have chal- 


lenged the order of the learned single Judge 
in these appeals. 

2. The facts are these: By order dated 
30th October, 1979, the Vice-Chancellor in 
exercise of his powers under Sections 12 and 
62 of the Karnataka Universities Act, 1976 
(“the Act”), suspended three students who 
are the respondents herein. The order reads : 

“BANGALORE UNIVERSITY 

Jnana Bharathi Campus 

Bangalore-56. - : 

D/- 30th Oct., 1979, 
ORDER 

By virtue of the powers conferred on me 
, under Section 62 and Section 12 of the 
Karnataka State Universities Act, 1976. I 


No. VCP : 134: 79 


_ hereby order that the. following students be 
| suspended, pending enquiry into their mis- 


‘conduct in not attending the classes regularly 





i 
i 
l 
i 
| 
+ 


j and causing disturbance to the meetings con- 


ducted. by the Vice-Chancellor, working of the 


, Administrative Offices and smooth working 


of the classes at Jnana Bharathi and Central 
College. 

(For names see below) 
* The Heads of the Departments concerned 
are requested to see that the names of the 


above students are removed from ‘the attend- 
(Contd. on col. 2) 


(1) Shri B. P. Puttaraju, Student, Dept. 
of Dance, Drama and Music, 
Prasana Kumar Block Central 
College. 


(2) Shri C. D. Shivanna, Student, Dept. 
of Philosophy, Jnana Bharathi 
Campus, Bangalore University. 

(3) Shri K. Shivalankaraiah, Student, 
Dept. of Pol. Sc., Jnana Bharathi 
Campus, Bangalore University, 


Bangalore University v. B. P. Puttaraju 
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ance registers and they should not be allow- 
ed to attend the classes until the enquiry is 
completed and orders of the Syndicate are 
obtained. Such of the students who are the 
inmates of the hostel should also be directed 
to vacate the hostel immediately. 
- ; Sd- 
Vice-Chancellor.” 
The respondents were suspended pending 
enquiry against the misconduct like not at- 
tending the classes. regularly; causing dis- 
turbances in the classes; threatening officials 
with dire consequences and threatening to 
set fire to the buildings. The Vice-Chancel- 
lor also. directed the Heads of Departments _ 
concerned to remove their names from the 
attendance registers; prevent them from at- 
tending classes and deny ‘them the hostel 
facilities until enquiry is completed and 
orders of the Syndicate are obtained. Chal- 
lenging the validity of the order, the students 
approached this Court for relief under Arti- 
cle 226 of the Constitution with a primary 
contention that the Vice-Chancellor has no 
power to suspend the students or to strike 
their names off the rolls or to deny them the 
hostel facilities. The learned single Judge 
upheld the first part of the order while quash- 
ing the second part. He conceded to -the 
Vice-Chancellor the power to keep the erring 
students under suspension. He said that that 
power must necessarily be implied as preven- 
tive action in defence of the property of the 
University, security of the staff and to main- 
tain discipline in the University. The rel- 
evant portion of his order in that behalf 
reads : 


“A combined reading of Ss. 12 and 62 of 
the Act ‘clearly demonstrates that a duty is 
cast on the Vice-Chancellor to maintain dis- 
cipline in the constituent colleges and among 
the students of the University. If Legisla- 
ture has not specifically empowered to take 
preventive action in defence of the property 
of the University and security of the staff, as 


For his misconduct in disturbing the 
meeting of the Board of Appointment 
for selection of Examiners held on 17th 
Oct., 1979 and for disturbing the classes 
in Central College on that day and on 
subsequent days. 

For shouting in front of the Admin- 
istrative Offices on 29th Oct., 1979 and 
for entering the offices of Examination 
Branch, Finance Branch, Academic Sec- 
tions, and V. C’s/Registrar’s Offices and 
threatening the officials with dire conse- 
quences if they continued to work and 
hi ee 


i i - buildings, 
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has been denied justice is not prejudiced. 
As we said earlier where or the admitted 
or indisputable facts only one conclusion 
is possible and under the law only one 
penalty is permissible, the. -Court 
may not issue its writ to compel the ob- 
servance of natural justice, not because 
it is not necessary to observe natural jus- 
tice but’ because Courts do not issue 
futile writs.. We do not agree with . the 
contrary view taken by the Delhi High 
Court in the Judgment under appen Bag 
(Emphasis added). 

Speaking of a similar situation as the 
present, the Supreme Court, in para 21 
of the aforesaid. judgment, has “observed: 

“In Margarite Fuentes Et Al.v. Robert 
L. Shevin, -(1972) 32 L Ed 2d. 556,- it was 
said (at page 574): 

‘But even assuming that the appellants 
had fallen behind in their instalment pay- 
ments, and that they had no other: valid 
defences, that is immaterial here. ~The 
right to be heard does not depend upon 
an advance showing that one will surely. 
prevail at the hearing. “To one. who pro- 
tests against’ the taking of his property 
without due process of law, it is-no-an- 
swer to say that in his particular case due 
process of law would have led to the same 
result because he had no paequele ade 
fence upon the merits.”?” . 


‘42. Thus, the observations of ‘the Sup- 
reme Court of India adequately answer 
the contentions raised by the learned Ad- 
vocate Shri C. B. Nandeeswar, including 
the submission that giving of opportunity 
on the facts of the present cases would 
have been a futile formality. 


` 43. ‘For the foregoing reasons, I am 
satisfied that the Managing Director in 
these cases has not followed the doctrine 
of audi alteram partem and has not given 
opportunity to the various leahees before 
coming to the conclusion that so much 
amount was due from them and, hence, 
I am constrained to hold that the certifi- 
cates issued by him about the loan due 
for recovery in various cases are vitiated 
end have to be quashed. ` 

44. In the result, therefore, the writ 
petitions are allowed. The rules issued are 
made absolute. The certificate issued by 
the Managing Director in each case tó 
the Deputy Commissioner . mentioning 
the sums due from the loanees and re- 
questing that such sums _ together with 
cost of the proceeding and future interest 
at the prescribed rate up to the date of 
recovery be recovered as if they” were 
arrears of land revenue, is hereby quash- 
ed, Any action taken pursuant to the said 
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certificate ‘in each case is’ also quashed. 
The Managing Director is at liberty to 
take action afresh. in- accordance with law 
in the light of - the observations made 

above. ` ; 
No costs, 
ay Petitions allowed, 
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K. JAGANNATHA: SHETTY AND 
M. N. VENKATACHALIAH, JJ. 

The Bangalore University, Bangalore and 
another, ‘Appellants v. B. P.  Puttaraju and 
others, Respondents. i 

Writ Appeals Nos, 1407 to 1409 of 1979, 
Dj- 29-7-1980.* .-: 


` Karnataka State. Universities Act @8 of 


. 1976); Ss." 62; 12 ` — Discipline — Students 


suspended for misconduct, directed to vacate 
hostel immediately — Their names ordered to 
be struck off the rolls — Permigsibility of 
such direction. AIR 1980 Kant 39, Reversed. 


. Where the Vice Chancellor suspending 
students for acts of misconduct directs them 
to vacate hostels immediately and orders 
their names to -be removed from attendance 
register not allowing them to attend classes, 
he exercises only ‘magisterial powers to give 
effect- to his suspension. order, Such direc- 
tion..given by him is consistent with and is 
to effectuate his power tō order ‘suspension 
pending enquiry into misconduct. ` The ap- 
prehension that those students will be de- 
prived of their attendance and the Syndicate 
has no power to afford relief to them even if 
they are exonerated ultimately is no ground 
tò deny such power to the Vice-Chancellor. 
In matters. of internal discipline the action 
has to be prompt and suspension order. of a 
student should be limited to á reasonably 
very short period to avoid hardship to. the 
student. ‘That limitation is inherent in the 
nature of- the power itself unless the delin- 
guent student himself renders the continuance 
of the enquiry inevitable by laches and non- 
co-operation, If exonerated the student must 
be afforded everything to continue his studies 
as if there was no suspension and it will be 
for the University to devise ways in that ré- 


gard, AIR 1980 Kant 39, Reversed; (1971) 1 
WLR 487, Referred. ~ (Paras 7 and 8) 
Cases Referred: Chronological Paras 


(1971) 1 WER 487 : (1971) 2 All ER 89, 
Glynn v. Keele University 6 


pe A ed ee eee 
* Against judgment ‘of Single Judge of this 
- Court reported in AIR 1980 Kant 39, 


LX/DY/G430/80/JRM - 








1981 ; ay 


“Thus on a,consideration of the entire 
material placed before us we do not have 
any doubt that, the New. Delhi Municipal 
Committee was never put on notice of 
‘any action proposed to be taken under 
| Section 938 of the Punjab Municipal Act 


Municipal Committee to explain any fact 
lor circumstances on the basis (of which) 
that action was proposed. If there was 
any correspondence between the New 
Delhi’ Municipal Committee and -any 
other authority about-the subject matter 
or any of the allegations, if information 
was given and gathered it was for entire- 
ly different purposes, In our view, the 
requirements of natural justice are met 


requirements of natura’ es. IET 
only if opportunity to represent is given 
in view of proposed action. The demands 
of natural justice are not met even if the 
very person proceeded against has furni- 
shed the information on which the action 
is based, if it is furnished in a casual way 
or for some other purpose. We do not 
suggest that the opportunity need be a 
-‘double opportunity’ that is, one- oppor- 
tunity on the factual allegations and an- 
other on the proposed penalty. Both may 
be rolled into one. But the person pro- 
ceeded against must know that he is þe- 
ing required to meet the’ allegations 


which might. lead to a certain action peng 
taken against Him. ... 1s vee se 


(Emphasis added). 


In the instant cases, before the Manag- 
ing Director certified that a certain 
amount was due from the loanee and 
directed action for recovery to the De- 
puty Commissioner,, as if they were 
arrears of land revenue, it was obvious- 
ly necessary for the Managing Director 
to issue a show causé notice to the loanee 
and, on hearing him, he should have fix- 
ed the amount due. That is the opportu- 
nity that is to be given. It is not enough 
if some notice was issued under the Cen- 
tral Act for a different purpose and the 
loanee did not reply to it. Hence, as laid 
down by the Supreme Court of India, as 
extracted above, it has to be held that 
the doctrine of audi alteram partem was 
not observed and that it was followed in 
fits breach by the Managing Director. 

Again, in para 24 of ‘the aforesaid 
judgment, the Supreme Court of India 
has observed: 


- "The matter has also been treated as 
an application of the general principle 
. that justice should not only be done but 
should be seem ‘to be done. Jackson’s Na- 
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tural Justice (1980 Edn.) contains a very 
interesting discussion of the subject. He 
says: . 

The distinction between justice- being 
done and being seen to be done has been 
emphasised in many cases, 

xx xx - xx” 
The requirement that justice should be 
seen to be done may be regarded as a 


. general principle which in some cases can 


be satisfied only ` by the observance of 
the rules of natural justice or as itself 
forming one of those rules. Both expla- 
nations of the significance of the maxim 
are found in Lord Widgery C. J.’s judg- 
ment in R. v. Home Secretary, Ex. P. Ho- 
senball, (1977) 1 WLR 766, 772, where 
after saying that ‘the principles of natu- 
ral justice are those fundamental rules, 
the breach of which will prevent justice 


` from being seen to be done’ he went on 


to describe the maxim as ‘one of the rules 
generally. accepted in the bundle of the 
rules making up natural justice.’ ` 

It is the recognition of the importance of 
the requirement that justice is seen to 
be done that justifies the giving of a re- 
medy to a litigant even when it may be 
claimed that a decision alleged to be 
vitiated by’a breach of natural justice 
would still have been reached had a fair 
hearing been given by an impartial ‘tri- 
bunal. The maxim is applicable precisely 
when the Court is concerned not with a 
case of actual injustice but with the ap- 
pearance of injustice or possible injus- 
tice. In Altco Ltd. v. Sutherland, 
(1971) 2 Lloyd’s Rep 515 Donaldson J., 
said that the Court in deciding ‘whether 
to interfere where an arbitrator had not 
given a party a full hearing was not con- 
cerned with whether a further hearing 
would produce a different or the same 
result. It was important that the parties 
should not only be given justice, but, as 
reasonable men, know that they had had 
justice or ‘to use the time hallowed 
phrase’ that justice should not only be 
done but be seen to be dOMe......csssrerseees 
The Supreme Court of inma further ob- 
served: 

“In our view the pinapili of natural 
justice know of no. exclusionary rule de- 
pendent on whether it would have made 
any difference if natural justicé had been 
observed. The non-observance of natural 


justice is itself prejudice to any man and 


proof of prejudice independently of proof 
of denial of natural justice is unneces- 


sary. It ill comes from a person who has 


denied justice. to say thatthe person who - 
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5. What remains then is the question 
whether all the defendants are liable ‘for 
the promissory note amounts. The court 
below relied upon Section 19 of the 
Partnership Act to hold that the pro- 
missory notes were executed and amounts 
raised for the partnership firm consist- 
ing of defendants 1, 2 and 3 and therefore 
all the defendants were liable for the 
amount. This finding is subjected to 
serious attack by the appellants’ counsel 
and needs closer scrutiny. According to 
him the promissory notes do not show 
that the amounts were raised for the 
partnership firm. The account books of 
the firm do not reflect receipt of the 
promissory note amounts to prove that 
the amounts were taken for the firm. 
Unless the promissory notes on their 
face show that the amounts were raised 
for the firm and unless there is clear 
evidence to show that the beneficiary 
of the promissory notes is the firm, no 
decree can be passed against defendants 
2 and 3. 


6. Before considering the question 
of law on this aspect, it is necessary to 
see how the promissory notes themselves 
read. Ext. Al is executed by the 1st de- 
fendant, It is written in a letter-head 
which bears the name K. M. S. Bus Ser- 
vice, Palghat. The executant describes 
himself as Proprietor, K. M. S. Bus 
Service, Palghat. Ext. A2 is also execut- 
ed by the lst defendant in the same let- 
ter~head describing himself as the Pro- 
prietor, K. M. S. Bus Service, Ext. A3 
is executed by the ist defendant describ- 
ing himself as Managing Partner, K. M 
S. Bus Service, Palghat, but on a plain 
paper. Ext. A4 is executed by the Ist 
defendant describing himself as Manag- 
ing Partner. K. M. S. Bus Service which 
is also on a plain paper. Ext. A5 is ex- 
ecuted by the ist defendant and the 2nd 
defendant on the letter-head wherein 


they are described as Proprietors of the 


K. M. S. Bus Service. The question for 
consideration is whether on the details 
supplied by the promissory notes, the 
partners of the firm could be made 
liable. 


7. It is not disputed that defendants 
1, 2 and 3 were partners of the firm. 
The question would still remain whether 
the promissory notes liability could be 
fastened on-the firm. The cause of ac- 
tion for the suit is based on the promis- 
sory notes and not on the admission of 
the liability contained in Ext. A8, P. W. 1 
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in his  chief-examination gave a stray 
answer that the promissory notes were 
executed for the purpose of the firm. 
The 3rd defendant is'a young man just 
fresh from school and could not give 
any details about this. The evidence of 
P. W. 1 is to the effect. that amounts 
were due to him both under the pro- 
missory notes and under kuri transaction. 
If the suit was based on the acknowledg- 


-ment in Ext. A8, the liability of defen- 


dants 1 to 3 would have perhaps assumed 
a different character. But since the 
suit is based solely on the promissory 
notes the case has to be examined with 
seference to the provisions of the Ne- 
gotiable Instruments Act and also the 
Partnership Act and then see which 
should prevail. 


8. The court below was influenced 
by the fact that defendants 1 to 2 were 
partners in a firm and therefore held 
that the acts of one- partner bound the 
others. Under Section 18 a partner is 
said to be an agent of the firm for the 
purpose of the business of the firm. 
Under Section 19 the act of a partner 
done to carry on a business of the kind 
carried on by the firm binds the firm. 
Section 22 provides that in order to 
bind a firm, an act or instrument done 
or executed by a partner shall be done 
or executed in the firm name or in any 
other manner expressing or implying an 
intention to bind the firm. These provi- 
sions of the Partnership Act lay down 
the mutual relationship between the 
partners and the effect of their acts in 
relation to themselves or on third par- 
ties. Where. the act of a partner or 
the execution of a document by a partner 
is the subject-matter in a litigation and 
relief is claimed against all partners, 
these provisions come into play. 
when the claim is made on the strength 
of a promissory note or on a document 
within the scope of the Negotiable Instru- 
the question of law as- 
sumes an entirely different character. 
The court below after discussing the 


‘promissory notes observed that the in- 


correct description of the executants of 
the promissory note was of no con- 
sequence since it was the admitted case 
of the defendants that the K. M. S. Bus 
Service was a partnership firm. Liabi- 
lity. was fastened orn. all the defendants 
on this finding and in doing so the 
court below relied upon Section 19 of 
the Partnership Act which provided 


But - 
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27 and 28 of the Negotiable Instruments 
Act, the latter Act should prevail. A 
claim against a firm based on a written 
contract by one partner in the course 
of business with authority to act will 
be held to be binding on the firm. But 
when such a claim is made on the 
strength of a promissory note or a bill 
of exchange, court will have to be satis- 
ed that the negotiable instrument dis- 
Closes the liability of the firm clearly.’ 








(Para 15) 
Cases Referred : Chronological Paras 
AIR 1945 Mad 439 14 
AIR 1934 Lah 358 - 13 
AIR 1928 Bom 516 11 
AIR 1928 Lah 722 : 12 
AIR 1918 PC 146 10 


M. Devan, for ‘Repellant K. 
Chh drasekharan, P. N. K. Achan, K. 
Vijayan, N. N. ‘Sugunapalan and N. 
Nahdakumaran, for Respondent. 

LID, J.:— Defendants 2, 3, 5, 6 
and 7 are the appellants in this appeal. 
Original -1st defendant died pending suit. 
4th defendant is his mother, 5th defen- 
dant his wife and defendants 6 and 7 his 
minor children. The suit from which 
this appeal arises was filed to recover 
amounts due to the plaintiff on 5 pro- 
missory notes. The plaintiff's case was 
that the amounts as per the promissory 
notes were taken for the purpose of a 
a rtnership firm, K. M. S. Bus Service 
by name run by defendants 1, 2 and 3 

which the lst defendant was the 
anaging Partner. Four promissory 
notes were executed by the 1st defendant 
d the 5th promissory note by defen- 
ts 1 and 2. Defendants contended 
ahd the suit was barred by limitation 
ah in any case the partnership firm can- 

t be made liable for the promissory 
te amounts. The trial court held that 

e plea of limitation was not available 
ane defendants since there was an 
subelement of the liability as per 
the promissory notes by defendants 1, 2 
rae 3 in an agreement dated 27-12-1970 
which they were parties. It was also 
hel that all the defendants were liable 
for the suit amount. Hence this appeal. 
2. The details of the promissory notes 





re as given below; 

D 15-12-1968 by D1 for Rs. 12,000/- 

2) 10-3-1968 by D1 for Rs. 20,000/- 

3) 25-4-1968 by D1 for Rs. -20,000/- 
15-5-1968 by D1 for Rs. 12,000/- 
31-10-1968 by D1 & D2 for 


| Rs. 22,000/- 
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Though promissory notes Nos. 1, 3, 4 and 
5 were executed in favour of the plain- 
tiffs mother, wife, sister and mother (?). 
all of them were subsequently endorsed 
by the respective promisees in favour ' 
of the plaintiff: It is not disputed that 
the suit will be in time, if the agreement 
Ext. A8 contains an acknowledgment of 
the liability. The appellants’ case is 
that it does not amount to an acknow- 
ledgment in law. Ext. A8 is an agree- 
ment entered into by defendants 1 to £ 
in the presence of P. Ws. 1 and 2 admit- 
ting their liability to pay the amounts 
due to the plaintiff. The appellants’ 
counsel submits that the statements con- 
tained in Ext. A8 will not in law create 
an acknowledgment of the liability to 
save limitation. We will examine the 
statements contained in Ext. A8 pre- 
sently to find out whether it amounts to 
an acknowledgment. 


3. The court below has discussed the 
genuineness of Ext. A8. P. Ws. 1 and 
2 have proved it. They were present 
at the time when the agreement was 
executed. We do not find any reason 
why this finding should not be confirm- 
ed. 


4, Ext. A8 is dated 27-12-1970. There 
are two schedules to the agreement. A 
schedule are the assets and B schedule 
the liabilities. Item No. 5 in the B 
schedule is the debt due to the plaintiff. 
The executants of the agreement agreed 
that the total liabilities are’ as shown 
in schedule B and that No. 2 will have 
no liability over the existing liabilities 
and further debts incurred by Nos, 1, 3 
and 4. if any. P. W. 1 has deposed that 
liability No. 5 shown in the B schedule 


represents the promissory note amounts -` 


and chitty amounts. The Ist defendant 
and 2nd defendant have not been ex- 
amined.. The 3rd defendant who was a 


young boy did not deny the existence 
of the promissory notes but pleaded 
‘ignorance why they were executed. 


The evidence of P. W. 1 and P. W. 2 
is to the effect that the liability shown 
as No. 5 represents promissory notes 
amount also. On a consideration of the 
evidence in this case, it has to be held 
that the court below was justified in 
holding that defendants 1 to 3 have ac- 
knowledged their liability to pay amounts - 
due to the plaintiff which include the 
promissory notes amounts also and that 
the suit is not barred by limitation. We 
confirm this finding. 
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ing that the defendant cannot get a re- 


lief like the one prayed for in the in-. 


terim application when the suit is final- 
` {ly disposed of. If the plaintiff establi- 


shes his possession, the suit will - be `- 


decreed. But, if on the other hand, the 
plaintiff could not establish his possession, 
the suit will be dismissed. In either 
case, in the suit the defendant will not 
‘get a decree for the mesne profits from 
the property or for any amount by way 
of income from the property pending 
suit. Not only that, an interim relief 
itself is one granted as an interim mea- 
sure till the disposal of the suit. So, 
‘nothing can be granted by way of interim 
relief which cannot be ultimately grant- 
ed when the suit is finally disposed of. 
The petitioner in the interim applica- 
tion being a defendant in a. suit for in- 
junction had no right to file the applica- 
tion in question. The trial court ‘also 
had no jurisdiction to direct an auction 
of the right to harvest. 


3. In coming to the above conclusion 
I am fortified by a decision of the Madras 
High Court in Aboobucker v. Kunhamoo, 
(AIR 1958 Mad 287). In the above deci- 
sion it is held; 


ing the pendency of a suit should not 
be of greater scope than what could be 
granted in the suit itself, after the party 
has established his right’ in the suit to 
that relief. In my opinion, that would 
be a very relevant factor to be taken 
into account in deciding whether a court 
should or even could grant such an 
interim relief, especially so when the 
person against whom the interim injunc- 
tion is sought is not a party to the suit, 
and against whom no relief could be 
granted in the suit itself.” (Para 13) 
In the above decision it is further held: 

“Under such circumstances, where no 
relief could be granted to the appellant 
against thé respondent in the main suit 
itself, it is not permissible to grant any 
interim relief, to be operative till the 
disposal of the suit. Even where it is 
only a question of discretion, I should 
hold that in such a case the Court 
should exercise its discretion against the 
grant of interim injunction. I would go 
further and hold that the Court has no 
jurisdiction to grant by way of interim 
relief what could never be granted in 
the main suit itself.” (Para 18) 


å. The order impugned is set aside. 
It goes without saying that the amount 
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deposited by the petitioner as per the 
order passed by this Court on 11-1-1980 
in C. M. P. No. 363 of 1980 is to be 
returned to the petitioner. The Civil 
Revision Petition is allowed. There 
will be -no order as to costs. 


Revision allowed. 
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P. SUBRAMONIAN POTI AND 
V. KHALID, JJ. 
M. Rajagopal and others,- Appellants 
v. K. S. Imam Ali, Respondent. 
A. S. No. 137 of 1976, D/- 8-12-1980. 


Partnership Act (9 of 1932), Sections 
18, 22 — Negotiable Instruments Act 
(1881), Ss, 26, 27, 28 — Conflict be 
tween Sections 19, 22 of Partnership Act. 
and Ss. 26, '27, 28 of Negotiable Instru- 
ments Act — Latter Act should prevail 
— Suit against firm on basis of pro- 
missory notes — Pro-notes . signed by - 
one of partners, but not on behalf of 
firm — No material to infer that notes 
were executed for firm — Other partners 


. or firm not liable, (Contract Act (1872), 


S. 188). ; 


Where a suit was filed by a plaintiff 
against a firm, on the basis of some pro- | 
notes, signed by one of the 
partners of the firm. some of the notes 
described the executant ‘as ‘Proprietor’ 
and some as ‘Managing Partner’ of the 
firm, but the pro-notes were neither 
signed by executant on behalf of the 
firm, nor was there any other material 
to infer that the notes were executed for 
the firm, the mere fact that pro-notes 
were written on the letter head of the 
firm or the mere description of the ex- 
ecutant as ‘Managing Partner’ of a firm 
could not be sufficient to fasten the liabi- 
lity on the other partners or the firm. 
(Case law ` discussed). (Paras 9, 16) 


When liability is sought to be ‘fasten- 
ed on an undisclosed principal on the 
strength of a negotiable instrument, it 
is not enough if the principal’s name is 
disclosed in some way, but it must be 
disclosed in such a way that by any fair 
interpretation of the instrument it should 
be possible to hold that the undisclosed 
principal is the real person liable for 
the debt. When there is a conflict be- 
tween Sections 19 and 22 of the Part- 
nershin Act on the one hand and Ss. 26, 
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single Judge and dismiss O. P. Nas. 364 of 
1980 and 417 of 1980. The parties will bear 
ir respective costs. 

: Appeals allowed. 
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K. K. NARENDRAN, J. 


Raghavan Nair, Petitioner v. Velayu- 
dhan Nair, Respondent: 
Civil Revn. Petn. No. 61 of 1980-C, 
D/- 19-12-1980.* 
Civil P. C. (5 of 1908), O. 39, Rr. 1 
and 2 — Suit for permanent injunction 
restraining defendant from trespassing 
into land possessed by plaintiff — De- 
fendant praying by way of interim re- 
epi auctioning of right to harvest and 
` depositing’ the amount in Court — Court 
has no jurisdiction to grant it. 
Where in a suit for permanent in- 
junction restraining the defendant from 
trespassing into the landed properties 
j ssed and cultivated by the plaintiff, 
e defendant filed an interim applica- 
on for auctioning of standing crop and 
epositing in court the amount so re- 
ised, the trial court could not grant. 
uch relief as it had no jurisdiction to 
ct an auction of the right to harvest. 
i (Para 2) 
The defendant cannot get a relief like 
he one prayed for in the interim applica- 
ion when the suit. is finally disposed of 
f the plaintiff establishes his possession, 
the suit will be decreed. But if the 
laintiff could not establish his posses- 
ion, the suit will be dismissed. In 
ither case, in the suit the defendant 
ill not get a decree for the mesne pro- 
from the property or for any amount 


ts 

y way of income from the property 
nding suit. Not only that, an interim 

e 













elief is one granted as an interim mea- 
ure till the disposal of the suit. So 
othing can be granted by way of in- 
rim relief which cannot be ultimately 
anted when the suit is finally disposed 
f AIR 1958 Mad 287 Rel. on. 
x (Para 2) 
ases Referred: Chronological Paras 
AIR 1958 Mad 287 3 


T. P. Mathai, for Petitioner; V. P. 


ohan Kumar and “MK, P. Sreekumar, 
or Respondent. ‘ 

‘Against order of Munsiff, Maniri in 
i I. A, No. 1602 of 1979 in O. S. No. 3 


of 1979. 
AY/AY/A103/81/PGS/SNV 
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‘the trial court passed 
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‘ORDER :— The short point that arises 
for consideration is whether a defen- 
dant in a suit for injunction can move 
the Court to auction the right to take 


- yield from the plaint schedule properties 


pending suit. The plaintiff is the re- 
vision petitioner. He filed the suit for 
a permanent injunction restraining the 
respondent-defendant from trespassing 
into the plaint schedule properties and 
interfering with his possession and en- 
joyment of the same. The plaintiff got 
the properties as per a Will executed 
by his father on 13-10-1977. The father 
died on 11-12-1978 and, according to 
the plaintiff, thereafter he is in exclu- 
sive possession of the properties -and is 
cultivating the same. The defendant 
who is none other than his brother, at- _ 
tempted to trespass into the properties. 
So, the suit for injunction was filed. On 
the plaintiffs application for temporary 
ordered to 
maintain the status quo. The defendant 
contested the suit. When the suit came 
up for trial, the defendant filed an in- 
terim application praying that the right 
to take usufructs from items 1 and 3 
and the right to harvest the crop in item 
No. 2. may be auctioned between the par- 


` ties and the amount deposited in Court. 


Though the petitioner-plaintiff filed a 
counter-affidavit opposing the move, 
the following 
order: 


“This application for sale of the right 
to take “Melanubhavam” in plots 1 and 
3 and to take the crops in plot No. 2 
for this year. 


Counter filed. The right to harvest be 
auctioned among the parties in open 
court on 1-1-1980. Till then neither 
party shall harvest.” f 

2. It is the above order of the trial 
court that is under challenge in this 
Civil Revision Petition filed by the 
plaintif. The plaintiff-petitioner moved ` 
an application for stay of the impugn- 
ed order. This Court granted a stay on 
condition that the plaintiff deposits the 
value of 150 paras of paddy at Rs. 10 
per para and allowed the. plaintiff to 
harvest the crops. Admittėdly, the suit 
is one for a permanent injunction and 
the matter in question in the suit is the ° 
plaintiffs possession. In such a suit 
whether the interim remedy which was 
prayed for by the defendant before the 
trial court could be asked for and grant- 
ed is the question. It goes without ue 
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stitution that the relief asked for must be 
one to enforce a legal tight and the exist- 
ence of such legal right forms the founda- 
tion of the exercise of such jurisdiction by 
the High Court. The same: principle has 
been reiterated by the Supreme Court in 
C. K. Achntan v. The State of Kerala, (AIR 
1959 SC 490), State of. Assam v. Ajit Kumar 
Sharma, (AIR 1965 SC. 1196) and G. J. 
Fernandez v. The State of Mysore, (AIR 
1967 SC 1753). Hence a writ petition chal- 
lenging a decision, order or proceeding can 
be maintained only by a person if he is one 
legally aggrieved by such decision, order oF 
proceeding. Judged by the said test we are 
unable to see how the writ petitioner in O. P. 
No. 364 of 1980 can be said to be legally 
aggrieved by. the decision of the State Tran- 
sport Appellate Tribunal evidenced by Exhi- 
bit P-5 dated 17-1-1980. The writ petitioner 
was admittedly not one of the applicants for 
the grant of the permits before the Regional 
Transport Authority. He has also not figured 
as an objector in the proceedings before the 
Regional Transport Authority. Hence, he 
cannot be regarded as a person ‘interested in 
the matter relating to the grant of the three 
pucca permits over the route -in question. He 
entered the scene only during the pendency 
of the appeals filed before the State Tran- 
sport Appellate Tribunal by some of the dis- 
appointed applicants. In view of the order 
. Of stay issued by the State Transport Appel- 
late Tribunal, the Regional Transport Auth- 
ority had granted three temporary permits to 
respondents Nos. 5 to 7 to operate service on 
the route during the period of pendency of 
the appeals. One of the grantees having sold 
away his vehicle (respondent No. 7) and 
committed default in the operation of the 
temporary service, the Regional Transport 
Authority invited applications for the grant of 
a temporary permit which would expressly be 
limited in its duration for a period of three 
months or until a pucca permit was granted 
consequent on the decision to be rendered by 
the State Transport Appellate Tribunal 
whichever was earlier. The writ petitioner 
applied in response to that invitation and he 
was granted a temporary permit evidenced ‘by 
Ext. P-4, which was only for the period from 
3-11-1979 to 2-3-1980 or till the issuance of 
the pucca permit whichever was earlier. No 
right that accrued to the petitioner under 
Ext. P-4 can be said to have in any way been 


affected by the judgment Ext. P-5 rendered . 


by the State Transport Appellate Tribunal. 
Apart from the fact that the duration of the 
petitioner’s permit was to enure only till 2-3- 
1980 at the latest, it was also liable to de 
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feasance immediately on the grant of-a pucca 
permit consequent on the decision of the 
State Transport Appellate Tribunal irrespec- 
tive of the merits of such grant made by the 
appellate or regional authority. Such being 
the position, with respect, we do not find it 
possible to agree with the view taken by the 
learned single Judge that the petitioner in 
O. P. No. 364 of 1980 had locus standi to 
maintain the writ petition challenging the 
order Ext. P-5. In our opinion, the writ peti- 
tion was liable to be dismissed on the sole 
ground. ‘that the petitioner had no locus 
standi to maintain it. 


5. The position of the writ petitioner in 
O. P. No. 417 of 1980 is not in any way 
better. He too was not an applicant for the 
grant of a permit before the Regional Tran- 
sport Authority. Nor did he figure as an 
objector at the time of the original grant. 
Though he had filed a suo motu application 
for the grant of a permit over the route, that 
application had been rejected by the Re- 
gional Transport Authority and the said - 
order had become final. Thereafter he had 
no right whatever to intervene at the stage 
of fresh consideration by the Regional Tran- 
sport Authority of the applications received 
in response to the notice published under 
Section 57 (3) on the basis of the orders of 
remand passed by the State Transport Appel- 
late Tribunal and the objection raised at that 
stage by the writ petitioner in O. P. No. 417 
of 1980 against the consideration of the suo 
motu application filed by the 7th respondent 
was rightly overruled by the Regional Tran- 
sport Authority. The revision petition filed 
by the petitioner before the State Transport 
‘Appellate Tribunal challenging the said 
order passed by the Regional Transport Auth- 
ority was wholly devoid of any merit and 
its said rejection by the State Transport Ap- 
pellate Tribunal was therefore perfectly cor- 
fect and proper. Yhus there is absolutely no 
merit in. the contentions raised by the writ 
petitioner in O. P. No. 417 of 1980 against 
the order Ext. P-4 passed by the State Tran- 
sport Appellate Tribunal rejecting his revision 
petition. Though this writ petitioner has 
also raised a challenge against Ext, P-5 order, 
for the very same reasons stated by us while 
dealing with the question of locus standi in 
O. P. No. 364 of 1980, it must be held that 
this writ petitioner has also no competence 
whatever to call in question the correctness 
of the judgment rendered by the State Tran- 
sport Appellate Tribunal. — 


6. In the result, we allow these two writ 
appeals, set aside the judgment of the learned 
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sport Appellate Tribunal granted a stay of 
implementation of the decision of the Re- 
sipnal Transport Authority sanctioning the 
grant of pucca permits to respondents 5 to 7 
in| the Original Petitions. In view of: the 
said order of stay, the Regional Transport 
Abtthority granted- three temporary permits 
in| favour of respondents Nos. 5 to 7 for 
operating the service, pending disposal of the 
appeal. The 7th respondent however subse- 
quently sold his vehicle and committed’ de- 
fault of the temporary service. In the light 
of the said development the Regional Tran- 
sport Authority by notice dated dated 13-9- 
1979 invited applications for the grant of a 
temporary permit in the place of K. R. E. 
2637 in respect of which the 7th respondent 
‘had previously been granted a temporary pet- 
mit over the route. The writ petitioner in 
O. P. No. 364 of 1980 applied in response to 
the said notice forthe grant of the temporary 
permit and the said application was allowed 
by the Regional Transport Authority and the 
a petitioner was granted a temporary per- 
ae over the route for the period 3-11-1979 
td 2-3-1980 or till a pucca permit was issued 
over the route, whichever was earlier. Exhi- 
bit P-4 is a copy of the temporary permit so 
granted to the writ petitioner in O. P. No. 
364 of 1980. 


3. The petitioner in O. P. No. 417 of 1980 
an operator who had filed a suo motu ap- 
plication before the Regional Transport Auth- 
ority for the grant of a pucca permit over 
e same route. His application was how- 
ever rejected by the Regional Transport 
uthority and that order was allowed to be- 
come final, since no appeal was filed there- 
fone When the State Transport Appellate 
ribunal allowed the appeal filed by the 7th 
respondent against the rejection of his suo 
otti application and remanded the applica- 
tlon of the 7th respondent for fresh disposal 
to the Regional Transport Authority, the writ 
petitioner in O.P. No. 417 of 1980 appears to 
have suddenly woken up and at the time 
when the Regional Transport Authority took 
up the matter for fresh consideration on 
aes the writ petitioner in O. P. No. 
17 of 1980 filed objections before the Re- 
gional Transport Authority contending that 
e suo motu application of the 7th respon- 
dent should not be considered jointly along 
with the other applications filed in response 
to a notification issued by the Regional 
ransport Authority under Section 57 (2) of 
e Act. The said contention put forward by 
e petitioner in O. P. No. 417 of 1980 was 
ejected by the Regional Transport Auth- 
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ority and, as already noticed, the Regional 
Transport Authority by his order evidenced 
by Ext. P-1 dated 21-6-1979 granted one per- 
mit to the 7th respondent. The petitioner ia 
O. P. No. 417 of 1980 thereupon filed a revi- 
sion before the State Transport Appellate 
Tribunal complaining against the overruling 
of the objections raised, by the Regional 
Transport Authority. That revision petition 
was rejected by the State Transport Appel- 
late Tribunal as per its order dated 17-1-1980, 
a copy of which has been produced and 
marked as Ext. P-4 in O. P. No. 417 of 1980. 
It is under the guise of challenging the said 
order rejecting his revision petition that O. P. 
No. 417 of 1980 has been filed in this Court 
by the writ petitioner therein. 


4. One of the principal grounds urged by 
respondents before the learned single Judge 
was that the petitioners had no locus standi 
whatever to raise any challenge against the 
decision rendered by the State Transport Ap- 
pellate Tribunal as per its judgment Ext. P-5 
dated 17-1-1980. The learned single Judge 
took the view that since the writ petitioner in 
O. P. No. 364 of 1980 was operating a ser- 
vice on the route Alwaye-Fort Cochin on the 
strength of a temporary permit issued to 
him as per Ext. P-4 dated 3-11-1978 and his 
right to conduct the service on the basis of 
that permit is affected by the impugned deci- 
sion rendered by the State Transport Appel- 
late Tribunal, it could not be said that the 
petitioner had no locus standi to challenge ` 
the order Ext, P-5. With respect to the writ 
petitioner in O. P. No. 417 of 1980 the 
learned single Judge expressed very serious 
doubts about his competence to maintain the 
writ petition, but did not finally pronounce 
upon the matter in view of the conclusion 
reached by him in O. P. No. 364 of 1980 
that the judgment of the State Transport 
Appellate Tribunal had to be set aside and 
a limited remand of the case had to be made 
to the appellate tribunal. In this appeal 
counsel for the appellants strongly urged be- 
fore us that the view taken by the learned 
single Judge on the question of locus standi 
of the writ petitioner in O. P. 364 of 1980 to 
maintain that writ petition is not correct or 
tenable. After hearing both sides and giving 
the matter our anxious consideration, we 
have come to the conclusion that the said 
contention has to be upheld. As pointed out 
by the Supreme Court in Calcutta Gas Co. 
(Proprietary) Ltd. v. State of West Bengal, 
(AIR 1962 SC 1044) it is implicit in the exer- 
cise of the extraordinary jurisdiction of the 
High Court under Article 226 of the Con- 
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by a person if he is one legally aggrieved by 
such decision, order or proceeding. (Para 4) 

The order granting permanent permits was 
challenged in the present writ petition. It 
was found that the writ-petitioner was: not 
one of the applicants for the grant of the 
permits before the Regional Transport Auth- 
ority. He also did not figure as an objec- 
tor in the proceedings before the Regional 
Transport Authority. He entered the scene 


-only during the pendency of the appeals filed ` 


before the State Transport Appellate Tribunal 
by some of the disappointed applicants. 
Held that the petitioner’ had no locus 
standi to file writ petition. He could not be 
regarded as person interested in grant of 
permits. O. P. Nos. 364 and 417 of 1980 


(Ker), Reversed. (Para 4) 
Cases Referred: . Chronological Paras 
AIR 1967 SC 1753 . 4 
AIR 1965 SC 1196 ; : 4 
AIR 1962 SC 1044 l 40 
AIR 1959 SC 490 4 


A. Innees, V. Sivaraman Nair, for Appel- 
lant; K. P. Dandapani, M. M. Cherian aad 
Govt. Pleader, for Respondents. 


BALAKRISHNA ERADI, C. J.:— These 
two writ appeals arise out of a common 
, judgment rendered by a learned single Judge 
of this Court in two connected writ petitions 
O. P. No. 364 of 1980 and O. P. No. 417 of 
1980 —- in both of which the prayer was for 
quashing the judgment rendered by the State 
Transport Appellate Tribunal dated 17-1-1980 
in M. V. A. A. 263 of 1979. The learned 
single Judge set aside that judgment to the 
extent to which it granted a permit to the 
Ist respondent in O, P. No. 364-of 1980 and 
directed the State Transport Appellate Tri- 
bunal to consider afresh the question regard- 
ing the granting of a pugca permit in the 
place of the permit granted to the 7th res- 
pondent, which had not been availed of by 
the grantee, in accordance with law and in 
the light of the observations contained in the 
judgment of this Court. W. A. No. 66 of 
1980 arises out of O. P. No. 364 of 1980 and 
the Ist respondent in the writ petition -is the 
appellant. W. A. No. 67 of 1980 arises out 
of O. P. No. 417 of 1980 and the appellant 
before us is the 4th respondent in that writ 
petition. . ‘ 

2. On 3-12-1974 the Regional Transport 
Authority, Ernakulam published a notifica- 
tion inviting applications for the grant of 
three pucca stage carriage permits on the 
route Alwaya-Fort Cochin. It is common 
ground that it is a short route and. ordinarily, 
' new entrants are to be preferred for the grant 
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of the permit. After following the procedure 
laid down in S. 57 of the M. V. Act, the Re- 
gional Transport Authority by order dated 
21-12-1976 granted one permit to Applicant 
No. 3 (appellant in W. A. No. 66 of 1980) 
and the remaining two permits to two others. 


Two of the disappointed applicants filed ap- 


peals before the State Transport Appellate 
Tribunal contending that they had not been 


‘given any notice or hearing before the Re- 


gional Transport Authority took its final de- 
cision in the matter and hence the proceed- 
ings of the Regional Transport Authority 
were illegal and violative of the principles of 
natural justice. The said contention was up- 
held by the State Transport Appellate Tri- 
bunal by its judgment dated 11th November, 
1977 and the State Transport Appellate Tri- 
bunal set aside the order of the Regional 
Transport Authority and remanded the matter 
to the Regional Transport Authority for 
fresh disposal. It would appear that an 
operator by mame Sadenanda Shenoi had 
filed a suo motu application for the grant of 
a Stage carriage permit on” the same routs 
and that application had been rejected by 
the Regional Transport Authority on the 
ground that there was no vacancy. Against 
the said rejection of his application, Sri 
Shenoi had: filed an appeal before the State 
Transport Appellate Tribunal. That appeal 
was allowed by the State Transport Appel- 
late Tribunal probably in view of its having 
set aside the grant made by the Regional 
Transport Authority as per its order dated 
21-12-1976 and the suo motu application filed 
by Sri Shenoi was also remanded to the Re- 
gional Transport Authority for fresh dis- 
posal. Thereafter, acting in pursuance of the 
two orders of remand, the Regional Transport 
Authority clubbed together all the applica- 
tions and considered them together at its 
sitting held on 21-6-1979. After an evaluation 


of the relalive merits of the applicants 
the Regional Transport Authority decid. 
ed to grant one permit each to  respoa- 


dents Nos. 5 to 7 in the two writ petitions. 
The application of the appellant in W. A. 
No. 66 of 1980 was rejected on the ground 
that the vehicle which he had offered in his 
application as being available for being put 
on the route was no longer available, since 
a pucca permit on another route had already 
been granted by the Regional Transport 
Authority in respect thereof and the resultant 
position was that the appellant did not have 
a ready vehicle. The appellant thereupon 
filed an appeal (M. V. A. A. 263 of 1979) 
State Transport Appellate Tri- 


bunal. Pending that appeal the State Tran- 
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decree. The decree holder‘ is entitléd to say 
to the court at any stage of ‘the procedure 
that he would not like to have the help of 
the court any more. Merely because he 
does not ask the court to help him any fur- 

it would not deprive him of his right 
eth to the court again at any time during 
which his decree is alive: and enforceable. k 


` (3) When a person resists of obstructs 
VAIKEA of possession he merely intimates 
to the decree-holder that he would not al- 
low| him to take possession. It is open to 
the |decree-holder -not to join issue with him 
at that time and to allow the warrant to 
lapse. This conduct of the decree-holder 
atl be the result of (a) his belief that the 
claim of resister is correct, or (b) he may 
not, for some reason, be, prepared to spend 
time and money at that particular time; or 
(c) he may feel that the claim of the resister 
or Obstructor is of a temporary duration; 
or (d) he may think it advisable to deal 
with the resister or obstructor out of Court. 
Since the making of the application’ under 
O. 21, R. 97 is permissive and not manda- 





tory, 
wad occasioned at the first time comes to an 
with the abandonment by the decree- 
holder of his right to enforce . the warrant 
for| possession by making an application for 
| removal of resistance or obstruction. 
That obstruction cannot then be said to be 
continued when. a fresh obstruction is made 
to delivery of possession under a fresh war- 
rant for possession, 


(4) Since the law allows the decree-holder 
to abandon, at his sweat will, the enforce- 
ment of warrant for possession and to ap- 
ply| for a fresh warrant for possession at 
any time so long as the decree for posses- 


sion, remains alive and enforceable, it is im- - 


plicit in this right of the decree holder that 
be can make an application under O. 21, 
R. 97 every une he is obstructed or resist- 
ed. 


(5) Article 167 of the Limitation ‘Act of 
1908 (corresponding to Art. 129 of the Limi- 
tation Act.of 1963) relates to a complaint of 
resistance or obstruction to delivery of pos- 
session of immovable property decreed and 
the| period of limitation begins to run from 
the! date. of resistance or obstruction. The 
resistance or the obstruction mentioned in 
the third column of Article 167 refers to 


ithe! resistance or obstruction of which the | 


complaint is made in the application under 
O. 21, R. 97. 

If, therefore; the complaint is made regard- 
ing|the second obstruction, time will begin 
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to run from the date of the second obstruc- 
tion and not from the’ date of ie first 
obstruction.” : 


nS rs ie cre TY 


“10, it was urged on behalf of opponent 
No. 2 that if the period of limitation were 
to run from the second obstruction it would 
make Art, 129, a dead letter because every 
decree-holder finding that his application 
under O. 21, R. 97 in respect of the first 
obstruction would be beyond time, . would 
defeat this provision of the Limitation Act 
by taking ont a fresh warrant for possession 
and thus invite .a fresh resistance and then 
making an application within 30 days from 
the date of the second resistance, even 
though it may be more than 30 days after 
the first resistance. In our opinion, in view 
of the nature’ of the proceedings and the 
language of the Article in question, the fear 
expressed by Mr. Bhatt on behalf of oppo- 
nent No. 2 is more imagi than real. 
What Article 129 of the Limitation Act of 
1963 does is to bar the making of an appli- 
cation about the resistance or obstruction 
which was made more than 30 days ago. 
If a second obstruction is’ made,: the com- 


. plaint is not about the first obstruction but 


is about the secend obstruction; and since 


the law allows the decree-holder to make} . 


such an application, it cannot be said that 
the provisions~of Article 129 are made nuga- 
tory.” 

7. L have no doubt the decision as 
referred to above lays down the correct 
law. There is no necessity to resolve these 
questions again. The E, S. A. is dismissed. 


Appeal dismissed. 


- AIR 1981 KERALA A 

_V. BALAKRISHNA ERADI, C. J. AND 

G. BALAGANGADHARAN NAR, J. 

C. P. Vijayakumar, Appellant v. V. P. 
Moosa and others, Respondents. 

Writ Appeals Nos. 66 and. 67 of 1980, D/- 
4-3-1980. 

Constitution of India, Art. 226 — Writ 
petition — Locus standi — Grant of per- 
manent permits — Petitioner neither appli- 
cant nor taken objection against grant of 
permit — Have no locus standi to challenge 
grant of permit. O. P, Nos. 364 and 417 of 
1980 (Ker), Reversed. 

A writ petition challenging a decision, 
order or proceeding can be maintained only 


* Against judgment of single Judge of this 
Court in O. P. Nos. 364 and 417 of 1980. 
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possession. ` The Amin reported the' ` matter 
to. the: ‘court, 
"3. | Thereafter; the EPET E 


holder filed E. A. No. 15 -of 
for removal of obstructión. - He did not bring 
the appellants on the party array in’ ‘that 
petition. Of the obstructers whe claimed 
exclusive possession. of. sepatate lots of pro- 
perty, two persons alone had been made: par- 
ties tò the E. A. : Bhat petition was decided 
iw favour of the decree-holder and delivery 
was ordered. The matter had been taken 
up in appeal and pending final adjudication, 
the proceedings im the execution petition had 
been stayed’ After stay in the execution 
petition was vacated the E. P, was again 
taken up. There was no fresh application 
by the decree holder under O. 21, R. 35, 
C. P. C. nor was there any’ application under 
O: 21, R. 95, C. P. C. The executing court 
ordered’. delivery of. the property on 3-1-1980. 
` On; that date, whem the Amin came to-the 
property the appellants obstructed their, dis- 
possession. The Amin thereupon reported 
the obstruction. to the court and returned 
.the warrant. The decree-holder then prefer- 
red on 4-1-1980 an application under O. 24, 
R. 97 which is numbered as E. A... 13 cof 
1980 in E. P. 419 of 1975. To that petition 
ithe objection raised by the appellants was 
the bar of limitation under Art. 129 of the 
Limitation Act, on the ground that the peti- 
tion having been filed after 30, days-. of. the 
obstruction on 21-12-1976, is barred and 
not maintainable. The executing.. court 
found against the appellants. An: appeal 
was filed before the District Court, which 
was transferred, to the Sub-Court, Ernakulam. 
The fearnéd Sub-Judge also concurred. with 
the view of the executing court. The law 
om the matter has been well put’: ‘up’: by ‘a 
Division Bench of the Gujarat High Court 
in Maneklal v. Ochtavial, (AIR 1970 Guj 49). 

4. In AIR [933 Bom 457 (FB) (Mukund 
Bapu v. Tanu Sakhu) Beaumont, C. F. speak- 
ing for the Bench had said (by, way of 
obifer as he himself had pointed out) that 
it will be oper to: the party ‘obstructing to 
show that his obstruction is by the same 
person and’ in the same character as the 
former obstruction in respect of which no- 
proceedings were taken, and if he succeeds 
im proving ‘that, Article £67 will them be a 
bar to the decree-folder’s application. The 
mere fact that the application is made in re- 
spect of a fresi: warrant for possession, does 
re in his. view; involve that the onstruction 

is a fresh obstruction. 

8. Article [67 im the Limitation Act of 
_ 1908 correspottds ‘fo Arf. #29 of the Limita- 


Parameswaran v.. Kumara Pillai. 
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tion’. Act of 1963... In expressing these on 
the above -terms Beaumont,’ C. J. was dis- 


‘senting ‘from. the decision of the Allahabad 
High Court in Narain Das v. Hazari Lal, 
(1896) ILR 18 All 233, where it had‘ been 
held that even if the first obstruction was 
made by the same person in the same char- 
acter as the second obstruction, in respect 
of the application under O. 21. R. 97 com- 
plaining of the second obstruction, the time 
would begin to run from the date of the 
second- obstruction and not from the date 
of the first obstruction: This view taken 
by the Allahabad High Court in the case 
referred to above had also been taken in 
Official Trustee v. Monmothonath, (AIR 
1953 Cal 499), P. N.. Pathak Sharma v. 


Renuka Debi, (AIR 1959 Cal 613), Nara- 
yanaswami v. Veerappa,. (AIR.. 1949 Mad 
753), Raghunandan v. Ramcharan, (AIR 


1919 Pat 425 (2) (FB)), S. Gnanappu v. T. 
Pillai, (AFR 1957 Trav-Co 287) and Kotumal 
v. Gur Ashram, (AIR 1947 Sind 118). 


6: - In. the Trana Con decision re- 
ferred. to above, Joseph, J. had pointed . out 
that .the:;High Court..of .Travancore -had in 
a. number.. of reported . decisions.. followed 
the, same..view. See Hariswaran Kesavan 
Marukkam .. Pariathu, 
(4916) 7.:Trav LI 89), Kochan v., Nilacanta 


Pillai, :( (1928) 19 Trav. LJ, 649), Kasim v. Man- 


chunatha Pye .((1937) 28 -Trav. LJ 276), 
D. ‘Mathan.-v.: Venkiteswara Iyer. ((1940) 30- 
Trav LJ 496), D. Mathai v. Raman: Para- 
meswaran Pillai, ((1941) 31 Trav LJ 277 
and (1942) 33 Trav LJ 433. Joseph, J. said 
that the decree-holder in such cases has the 
rigtit to ‘make a fresh application for delivery 
of possession notwithstanding the obstruction 
in the first instance and every resistance or 
obstruction gives a fresh period of -limitation 
from the time of that particular resistance 
or obstruction. , The Gujarat High Court in 


-the decision referred to above deals with 


the questions in the following manner : 

«, "9 (1) Making. of an application under 
o. 21, R..97 complaining about the resist- 
ance or obstruction to delivery of possession 
is permissive. and an enabling provision for 
the decree-holder and he is not bound to 
make such an application. Nọ penalty of 
any nature can be imposed upon the litigant 
if he fails to avail himself of a merely per- 


` missive. or enabling remedy. 


(2) The different rules of O. 21 deals with 
procedure in execution of a decree. The 
issuance of a warrant for. possession is a 
step in the entire procedure for helping the 
decree holdet to obtain tbe fruits of his 
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case| arise is whether the landlord wanted re- 
sumption of possession in pursuing a course, 
adoption of which he can or. cannot . well 
do Frithout. is 
This observation takes up an extreme posi- 
tion) which, with great respect, does not re- 
flect the correct position in law, to accept 
whith would be to hold that a landlord has 
to establish dire need. On the facts of this 
casé, I held that the courts below were justi- 
fied| in holding that the landlord has’ estab- 
lished ‘bona fide need’. The Civil Revision 
Petition fails and is dismissed with costs. 
‘he petitioner’s counsel requests for two 
months’ time to surrender the property. 
This is a fair request and the request is 
granted. Petition dismissed. 


AIR 1981 KERALA 28 
T. CHANDRASEKHARA MENON, J. 
Parameswaran and others, Appellants v. 
Kumara Pillai Raghavan Pillai, Respondent. 
E. S. A. No. 11 of 1980, D/- 25-7-1980. 
Civil P. C. (5 of 1908), O. 21, R. 97 — 
Limitation Act (1963), Art. 129 — Delivery 
of| possession of immovable property — Re- 
sistance or obstruction Application for 
acer of obstruction Court ordering 


delivery of possession —- Obstruction again 
by same party Application by decree- 
halder under O. 21, R. 97 — Limitation — 
Time would start running from date of se- 
cond obstruction. AIR 1933 Bom 457 (FB), 
Dissented. 

The decree-holder filed an execution peti- 
tion for the execution of a decree for im- 
moveable property. When the amin came 
toi the plaint schedule property for effecting 
delivery on A and 3 other parties who were 
oot parties to the decree obstructed their 
dispossession. Thereafter decree-holder filed 
application for removal of obstruction 
without bringing. “A” on the party array in 
that petition. That petition was decided in 
favour of the decree-holder and the delivery 
of possession was ordered. The matter 
went up in appeal and pending final adjudi- 
cation the proceedings in execution petition 
were stayed. After the stay was vacated the 
execution petition was again taken up. 
Thiere was no fresh application by `the 
decree-holder under O. 21, R. 35 or under 
da R.95, C. P. C. The executing court 
On that day 


ordered delivery of possession. 

hen the Amin.came to the property “A” 
obstructed his dispossession. On the next 
day the decree-holder filed an application 
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under O. 21, R. 97 io- which “A” raised 
objection on the ground that the application 
was barred by limitation under Art. 129 of 
the Limitation Act as the application was 
filed after 30 days from the date of the first 
obstruction. 

Held, that the application was not. barred 
by limitation because even if the first 
obstruction was made by the same person 
in the same character as the second obstruc- 
tion, in respect. of an application under 
©. 21, R. 97 complaining of the second 
obstruction, the time would begin to run 
from the date of second obstruction and not 
from the date of the first obstruction. The 
application was filed within the period of 
thirty days from the date of second ‘obstruc- 
tion and was therefore, maintainable. (1896) 
ILR 18 All 233 and AIR 1957 Trav-Co 287 
and AIR 1970 Guj 49, Rel. on; ATR ‘1933 
Bom 457 (FB), Dissented. (Paras 6, 7) 
Cases Referred: Chronological Paras ` 
AIR 1970 Guj 49 
AIR 1959 Cal 613 
AIR 1957 Trav-Co 287 
AIR 1953 Cal 499 - 

AIR 1949 Mad 753 

AIR 1947 Sind‘ 118 

(1942) 33 Trav LY 433 

(3941) 31 Trav LJ 277 

(1940) 30 Trav LI 496 

(1937) 28. Trav LJ 276 

AIR 1933 Bom 457 (FB): DE 
(1928) 19 Trav LJ“649 


(1916) 7 Trav LJ 89 
(1896) ILR 18 All 233 


C. &. Ravindranath and R. D. Shënói. 
for Appellants. 


UENO A BR NADADA U A U th ta w 


JUDGMENT :— I do not think that I 
should order notice in this appeal. Accord- 
ing to me, the questions of law the appel- 


lants have raised are concluded by definite 
decisions on tbe matter. Though there is a 
view to the contrary taken obiter by a deci- 
sion of Beaumont, C. J., in the Full Bench 
case in the Bombay High Court (Mukund 
Bapù v. Tanu Sakhu, AIR 1933 Bom 457” 
(FB) ), the majority of the decisions in the . 
matter are agreed on the principles. : 

2.. In execution of a decree for immov- 
able property, - the : decree-holder-respondent 
filed an execution petition in the Munsifi’s 
Court, Ernakulam. Pursuant to the order 
of delivery. made in those proceedings, the 
Amin came to the plaint schedule property 
for effecting delivery on 21-12-1976. The . 
appellants and three others: who were not | 
parties to the decree obstructed to their dis- - 
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cannot help. the petitioner. 
lease comes within the Act. 


12. The only remaining question to be 
considered is whether the respondent has 
succeeded in making out his plea of bona 
fide need under S. 11 (3). The rent control 
court, the appellate authority as well as the 
revisional court have held in favour of the 
respondent, which means that the bona fide 


I hold that the 


need put forward was made out on evidence. - 


13. That being so, in this case one where 
the narrow jurisdiction of this Court under 
Section 115, Civil P. C. can be exercised to 
unsettle the concurrent findings entered by 
the courts below? The respondent’s case 
for eviction under S. 11 (3) has one virtue. 
He has put forward an honest case. He did 
not put forward either a son or any other 
dependent relative to claim eviction on the 
ground that such son or dependent relative 
wants the building for his occupation. Ac- 
cording to him, he purchased the property 
for running a cashew factory. He waited 
for the statutory period, and then approach- 
ed the rent control court for eviction. In 
1972-73 he had taken another cashew factory 
on. lease.” On the expiry of that lease he 
gave back the factory. It was under these 
circumstances that the claim for eviction 
was made. He purchased the premises for 
11/2 lakhs of rupees in 1954. Purchase of 
raw cashew nits is regulated by certain 
tules. The owner of a factory cannot as of 
right run his factory by purchasing raw nuts 
locally. He has two other- factories for 
which he has quota for imported cashew 
nuts. Because of the limited quota available, 
it is not possible for him to work the 
factory throughout the year. It is his admit- 
ted case that his factories are idle for at 
least 9 to 10 months a year. He has to 
employ 500 to 515 people in the other two 
factories. He wants this factory not to 
work for the period when the other two 
factories do not work but for the period for 
which there is allotment. “The disputed 
factory also has a large number of workers. 
From the documents produced in the case it 
is seen that the disputed factory worked in 
1969-70 for 64 days. It is the admitted case 
of the parties that the petitioner also owns 
two factories in addition to the disputed 
factory and has quota for these 
The question for consideration under these 


circumstances is whether any interference 
with the concurrent findings of: the courts 
below is warranted. I have no doubt to 


hold that the respondent’s case is bona fide: 
As already indicated he came to court with 


a clean cdse- that he wants to run the factory - 
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himself. But that is not enough; for he has 
to establish the additional fact that the re- 
quest made amounts to a ‘need’. It is diffi- 
cult to lay down a hard and fast rule regard- 
ing the confines of the word ‘need’. Each 
case has to depend upon its own facts. Be- 
fore me is a landlord, who is admittedly - 
rich, pitted against the tenant, who also is 
tich `- . 

14. The object of the Act is to regulate 
the leasing of the buildings, prevention of 
unreasonable eviction of tenants and for 
the control of rents. On the materials avail- 
able, it cannot be said that this petition js 
filed as a pretext for eviction or that the 
petitioner intends to give this building on 
higher rent to another tenant. Need is not 
something which a person cannot well de 
without. It is of course something more 
than a ‘requirement. In Chandukutty v. 
George, (1977 Ker LT 607), Balgangadharan 
Nair, J. held that “requirement” is synony- 
mous and almost interchangeable with ‘need’. 
With great respect, I find it difficult to per- 
suade myself to accept the wide manner in 
which the learned Judge has enunciated the 
daw. Perhaps in an appropriate case, the 
observation that the words need and require- 
ment are synonymous, will have to be fur- 
ther examined in the context of the Rent 
In my view the word 


‘need’ takes within it: something more than 
the word ‘require’. On tbe: facts of this 
case. I hold that the petitioner’s case falls 
within the expression ‘bona fide need’. 

15. The petitioner’s counsel brought to 
my notice the decision reported in R. K. 
Jain v. Khazan Singh, ((1980) 1 Rent CR 


687 at p. 690) by the Punjab and Haryana 
High Court and relied on the following 
observations in para 6: 


“It requires determination as to what 
would be the spreading distance of the word 
‘need’ as used by their Lordships of the 
Supreme Court in Phiroze Bamanji Desai’s. 
case, (AIR 1974 SC 1059) (supra) and that 
of the word ‘excuse’ used by S. P. Goyal, J. 
in Shri Rattan Chand Jain’s case, ( (1978) 1 
Rent CR 265) (supra) 
PT davees: coves: sdeead, Resens Ji appears 
that the element of need would -signify the 
existence of such state of affairs that requires 
telief which cannot be well done without 
and it is the want of something which. can- 
not be fulfilled except by the course sought 
to be adopted. The degree of need, of 
course, will vary from case to case but the 


eat eee esaesa veeser vossen 


absence: thereof would make- a` sought for 
ejectment to. be a mere excuse. . Thus the 
question. which, -necessarily,.~ will in . each 








1981 .. 


the case. on hand. In other words- 
contended that the Supreme Court. ..would 
haye said the same ‘thing if. in that case- the 
definition in the Kerala Act had fallen for 
decision. -He compared certain peculiarities 


in }that case with the case .on hand. The — 


admittedly built and adapted for screening 
films while the building in the present case 
is admittedly built and adapted for running 
a tashew factory. - In the Supreme Court 
case it was admitted that running a ‘cinema 
_ business, did. constitute an industrial purpose. 
The -building. here was. taken for running a 
cashew factory which also is .an industrial 
purpose. Hf the lease is of a going: under- 
taking such as a running or ready to launch 
and fully :equipped cinema house, the: em- 
phasis is not so, much on the building but ‘of 
business, ‘actual: or imminent’. . Here also it 
isja going undertaking fully. equipped for 
the cashew factory; the building. is `of se- 
condary. importance. If a -running business 
whs the subject-matter of the lease, the pro- 
; 


‘at in the Supreme Court case was 


nent thing’ will be not what houses the 
siness. but .the business itself. The buid- 
ing becomes secondary since every business 
industry. has to be accommodated in some 
eticlosure or building. Same, according to 
petitioner’s counsel is the case here. 
Since the subject-matter of the lease is a 
nning. concern, . the- building is of secondary 
importance.:. . In’. addition, the. dominant 
‘intent rule was also. pressed into service. by 
the petitioner’s counsel to contend that what 
b 





petitioner wanted was pot the building 
t its machjneries and the capacity .to run 
the factory with the machineries. i 
9. These comparisons can create: an im- 
ion that the petitioner has a case to 
ae But the case so assiduously built up 
ve to crash when one reads para 23 of. the 
ove judgment, In para.23 Krishna Tyer, 
i. speaking for the Bench distinguished the 
ision reported in Mohd. Jaffer Ali v. 
. R. Rao, (AIR 1971 Andh Pra 156) (FB) 
d the Kerala High Court decision report- 
in Govindan v. Kunhilekshmi Amma, 
(AIR 1966 Ker 244) (FB), with the. follow- 
ing observation: 


“A bare reading of the two cases . would 
show that certain amendments had. been 
ae to the: parentestatutes whereby the de- 
- nition was expanded and its wide’ range 
' was. made- to. include all tenancies. relating 

all structures, even though accessories, 
beanie e and fittings for use in the house 
were’ also made over. There is no doubt 
at the word ‘fittings’ may take in- a pro- 
{tor os other- apparatus used for a cinema 
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but it is one thing to say that apparatus is 
fixed in a building and it is another to say 
that such fixture or apparatus is -for . the 
beneficial enjoyment of the building E = 
{in my view, this observation is sufficient to 
repel the contention that the Supreme Court 
case squarely applied to the case on hand. . 
The above observation clearly shows that the 
definitional limitation in the U. P. Act can- 
not apply to a Kerala case.. I shall now 
consider briefly the glaring distinctions .be- 
tween the: two sections. 


.16.. In the. U.P. Act,: the fitting affixed’ 
is for the. beneficial enjoyment of the build- 
ing.. The gardens, grounds, wells, furniture; 
fitting etc. are appurtenant, subservient and 
for the beneficial enjoyment of the tenant 
during the. period of the lease. The tenant 
May or may not use the furniture or the 
fittings supplied. Not so in the Kerala Act. 
In addition to the fact -that the Kerala ‘Act 
contains ‘the. word ‘machinery’ along with 
“any fittings’, the further words used 
namely ‘intended. to be used by the tenant 
for or in connection with. the purpose for 
which such -building or part of such build- 
ing is let’, make’ the distinction ‘complete: 
The object of the section cannot be made 
clearer.. The fittings or machinery are not 
for the beneficial enjoyment of the tenant.|’ 
They- are for the very purpose for which the 
building is let. In other words, they form 
an integral and--indivisible part of: the sub- 
ject-matter -of the lease. So viewed, there/ 
is absolutely no difficulty in coming to the 
conclusion that a factory with fittings and 
machinery adapted for running the business 
falls squarely, within the definition of the 
word: ‘building’ pesmnne in S. 2 of: ay 
Act of 1263); 


OL. neti distinction, faite though, 
can also -be noted. Unlike in the Supreme` 
Court case; in this case, there is no. sepa- 
rate rent- fixed for the building and for the 
business. ‘The rent.fixed is a consolidated 
regt. : The lessor has not stipulated for pay- 
ment of any: portion of the profit or income 
from the business. The parties knew well 
that. the building was taken for running the 
cashew factory. It was on the wording. of 
the section.in the U. P. Act, that the 
Supreme Court observed that “the persona- 
lity of the thing let out-is a going concern 
or enterprise, not a lifeless edifice”... Here 
the building, though a lifeless edifice, afforded 
habitation with ali the necessary fittings and 
machineries to run, the cashew factory, which 
on the wording of. the section, answered its 
requirements. Thus the Supreme Court case 








` support of his contentions. It is 
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sentative for cultivation of the land in which 
the building is situated and for ` collection 
and removal of the agricultural produce. 
The lessee-is not in ány way responsible. for 
payment of wages to workers previously em- 
ployed in the factory. It is not disputed 
that the lease was of the factory buildings, 
machineries and the premises and that it was 
for the specific purpose of running the 


_ cashew factory. 


6. The petitioner's case is that the sub- 
ject-matter of the lease is not a ‘building’ as 
defined in. S. 2 of the Act; for, what the re- 
spondent gets back on surrender of the lease 
is not the factory with its machineries alone 
but the licence, quota permit, the stock-in- 
trade and even the labourers. The respon- 
dent’s case on the other hand is that the 
subject-matter of the lease comes squarely 
within the enlarged definition of the word 
‘building’ in Section 2 of the Act. The em- 
ployees of the factory are not the subject- 
matter of the lease. They may remain in 
the factory or may not. All that is agreed 
upon is that the lessee will not be liable for 
the claims of the employees prior to the 
lease. 

7. The petitioner's counsel placed ` -great 
teliance on the decision reported in Dwarka 
Pd. v. Dwarka Das, (AIR 1975 SC 1758) in 
to read S. 2 of the Act in its entirety and 
` (contd. on col. 2) 


Kerala Act 
2. Definitions— In this Act, unless the 
context otherwise requires, — 
(1) ‘building’ means any building or hut 
or part of a building or hut, let or to 
be let separately for residential or non- 
residential purposes and includes — 

(a) the garden, grounds, wells, tanks 
and structures, if any, appurtenant to 
such building, hut, or -part of such 
building or hut, and let or to be let 
along with such building or hut;. — 
(b) any furniture supplied by the Jand- 
lord for use in such buildings or hut 

or part of a building or hut; 
(c) any fitting or machinery belonging 
to the landlord, affixed to or installed 
in such building, or part of such build- ` 
ing and intended to be used by fhe 
tenant forjor in’ connection with- the 
purpose for which such building or 
part of suck building is let or to be let 
`” but does not include a room in a hotel 
or boarding house; 


aoo o enemas, 
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contrast it with the word: : ‘accorimodation’ 
in the U. P. Act which fell: for consideration 
by the Supreme Court. I am extracting be- 
low S. 2 of the Kerala Act.and S. 2-A of 
the U. P. Act to have a close-up of the 
word ‘accommodation’ in one and ‘building’ 
in the other. 
(See below comparative table) 

In the U. P. Act, an exemption clause was 
added by the Amending Act, by which ac- 
commodation used as a factory or- for in- 
dustrial purposes where the business is car- 
tied on was exempted. In the Supreme 
Court case, the building was admittedly one 
built and adapted for screening films. The 
plaintiff was carrying on cinema business 
there. He discontinued it, and then it was 
leased to the defendant along with the 
equipment, fittings and furniture to enable 
him to dperate cinema. The rent for the 
building was separately fixed at Rs. 400/- 
per month and for the projector etc. 
Rs. 1,000/- per month. There was an admis- 
sion in that case that running a cinema busi- 
ness did constitute an industrial purpose. 
On a consideration of the facts of that case, 
the Supreme Court held that the building 
fell outside the definition contained in that 
Act, dehors the exemption clause. 


£. The learned counsel for the petitioner 
referred to certain passages in that judgment 
and said that they would squarely apply to 


U. P. Act ` 
“Accommodation” means residential and 
non-residentia] accommodation jin any 
building ‘or part of a building and in- 
cludes, 


G) gardens, grounds and outhouses of 
any appurtenant to such building on 
part of a building; 7 


Gi) any furniture supplied by the land- 
lord for use in such building or part 
of a building; 

(iii) any fitting affixed to -such building 
or part of a building for the more 
beneficial enjoyment thereof.” 

The Amending Act added a clause tead 
ing thus: : 

“but does not include any désoniiiedie 
tion used as a factory or for an indus- 
trial purpose where the business carried 
on in or upon: the building-is also leas- 
ed out to the lessee by the same trans- 


action,” 
- (Emphasis supplied). 


s 
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Cases ‘Referred: Chronological Paras 
39) 1 Rent CR 687 (Punj & Har) 15 


(1978) 1 Rent CR 265 (Punj) 15 
1977 Ker LT 607 F 14 

1975 SC 1758 3.7 
AIR 1974 SC 1059 15 
AIR 1971 Andh Pra 156 (FB) 9 
AIR 1966 Ker 244 (FB) , 9 


V. Bhaskaran Nambiar, C. R. Natarajan, 
Mi K. Ananthakrishnan and R. Bhaskaran, 
forf Petitioners; C. K. Sivasankara Panicker, 
K.| S. Radhakrishnan and K. S. Balakrishnan, 
for Respondent. ; - 


ORDER :— The tenant in a rent control 
petition is the revision petitioner. 
ing sought to be evicted is a running cashew 
factory: The landlord-respondent obtained 
rights in the property as per a document 
dated 20-8-1974. After waiting for the sta- 
tutory period he filed the petition on two 
aa namely, bona fide need and waste. 





e claim for bona fide need found favour 
With all the courts. Hence this revision. 


2. The petitioner’s counsel urged two 
points before me: (1) that on the admitted 
facts of the case, the claim of the landlord 
ill not come within S.-11. (3) of the Kerala 
uildings (Lease and Rent Control) Act and 
) that the lease in question is one falling 
' gutside the purview of the Act. 

3. Before the court of the Rent Control- 
ier the case of the tenant was that the peti- 
tion related to a building and land held 
tinder a licence and not a lease. It was also 
pot mou that the. claim put forward did 








ot amount to bona fide need. The first 
court held against the contentions. Before 
Ee appellate authority also the same case 
was repeated without- success. Before the 
revisional court the case of licence appears 
to have been given up obviously because 
the petition and the counter proceeded on 
the footing that Ext. A2 is only a lease. 
The revisional court has observed that it 
was only at the evidence stage that the case 
of licence was put forward. The case put 
forward, according to him, was that Ext. A2 
is basically a lease of land or at any rate a 
composite Icase and therefore the provisions 
of the Act did not apply. That court found 
that Ext.-A 2 was not a lease of the land nor 
a composite lease. It accepted the case 
| based on bona fide need and thus dismissed 
the revision. The ground taken now in the 
revision petition as ground No. 9 is that the 
courts below should have held that the lease 
-| Was a composite lease: outside the purview 
of the Rent Control Act. But what is argu- 
ed before me is not that ittis a composite 
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lease but that it is a lease of a running 
factory and not a lease of a building. This 
contention was rested largely on the decision’ 
reported in Dwarka Pd. v. Dwarka Das 
(AIR 1975 SC 1758) and it is contended that 
the case on hand came squarely within the 
said decision. Though this question in its 
present form was not put forward before 
the courts below, I shall deal with it since 
it can be said to be a jurisdictional issue. 
But before doing so, I will refer to the ne- © 
cessary facts of the case. 


„4. It is the admitted case of the peti- 
tioner and the respondents that they are 
cashew’ processors and exporters. The re- 


spondent is an actual user as'per the Import 
Trade Control Policy. The cashew factory 
in question belonged to one Ramachandra 
Reddiar. The lease in question was taken 
by the petitioner from him. The respondent 
purchased it for a consideration of Rupees 
1,50,000/-. The respondent has two factories 
of his own. He took another factory on 
lease for one year i.e. 1972-73. After the. 
expiry of that period, he surrendered the 
factory. It was thereafter that he purchased 
the present factory. The respondent issued 
a notice to the petitioner after he obtained 
rights in the property, to vacate the premises. 
This notice was followed by two suits. 


~O. S. No. 122 of 1974 was filed by the peti- 


tioners against Ramachandra Reddiar for 
specific performance of an alleged agreement 
to sell the factory. That suit was dismissed 
for default. (Ext. A8 judgment and Ext. A 9 
decree). A petition to restore the suit to 
file was dismissed as per Ext. A10 order. 
A second suit, O. S. No. 784 of 1974 was 
also filed by the petitioner for a permanent 
injunction restraining the respondent from 
trespassing into the land portion or taking 
the usufructs of the trees therefrom. That 
was also dismissed. It was confirmed in ap- 
peal. In the meantime the present applica- 
tion was filed for eviction under the Act. 
S5. I will refer to the terms of the lease 
and consider the plea whether the lease re- 
lates to a building or not. Ext. A2 is the 
Jease, entered into between Ramachandra 
Reddiar and the petitioner. In the preamble 
the lessor is described as the owner of the 
cashew factory bearing Licence No. 2530 
and Registration No. Q 30 and the subject- 
matter of the lease as consisting of the 
factory buildings, machineries and the pre- 
mises. The lease is for one year. Unless it 
is renewed by consent, the lessee will 
render the factory with all the equipments 


-and machineries and re-transfer the licence. 


The lessor has the right to send his repre- 


sut- — 
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-{do not derive an enforceable legal right to 


claim themselves to be members of the 
Board, without which they have no locus 


standi to invoke Article 226 of the Constitu- 


tion for the issue of a writ of mandamus as 
sought in the writ petitions. The allegation 
in the writ petition that the actof nomina- 
tion was communicated tothe petitioner has 
not been established. The decisions holding 
that it is the date of the notification, not the 
date of publication, that is the effective date 
so far as notification issued in exercise of the 
powers of the delegated or subordinate 
powers or that even if rules framed have not 
been placed before the Parliament or the 
legislature for the specified period, or within 
a specified period, in the absence of a man- 
datory statutory direction. to that effect, 
would not affect the validity of the rules so 





framed would not by parity of reasoning be 
applicable to a case where an individual 
claims right to occupy a public office in 
pursuance to an action purported to have 
been taken by persons who are authorised 
by the statute to do so unless that fact is 
communicated to him. In the present cases 
unless the order nominating the petitioners 
to be members of the Devaswom Board had 
at least been issued, even if not actually re- 
ceived by them, they cannot claim to have 
been duly nominated to be members, confer- 
ring on them the right to enter upon the office 
to which they were stated to have been 
nominated. The submission made by Sri 
Chandrasekharan that the moment-the Hindu 


members of the Council of Ministers had- 


minuted that the petitioners were nominated 
to be members of the Devaswom Board, they 
(the Hindu members among the Council of 
Ministers who had made the minutes). become 
functus officio, invites the further question 
as to how and why a writ of mandamus 


-should or could be issued dgainst the State 


which in terms of the provisions contained 
in the Act does not come into the picture at 
all, The position, therefore, would be that 
no writ of mandamus could be issued against 
the Hindu members among the Conncil of 
Ministers’ who had minuted that the peti- 
tioners were to be nominated to be members 
of the Devaswom Board, as, according to the 
petitioners themselves, they have become 
functus officio; and no writ could be issued 
against the State, which, in terms of the pro- 
visions contained in the Act has no role to 
play in the matter of nomination of mem- 
bers to the Boards. | 


The result, therefore, is that the writ peti- 


` tions are found tobe misconceived, and are 





‘Standard Cashew Indus tries v. N. Krishnan 


` The” word ‘need’ does take within it some- 


A I.R. 
dismissed; however, in the circumstances of 


the case without any order as to costs. 
Petitions dismissed. 


AIR 1981 KERALA 24 
V. KHALID, J3. 


M/s. Standard Cashew Industries 
other, Petitioners v. N. Krishnan, 


and an- 
Respon- 


- dent. - 


C. R. P. No. 1226 of 1980, D/- 4-8-1980. 
- (A) Kerala Buildings Lease and Rent Con- 
trol Act (2 of 1965), S. 2 Building’ — 
What is — Factory fitted with fittings and 
machineries adapted for running. it — Is 
building. f 

A factory with fittings and machinery 
adapted for running the business falls 
squarely, within the definition of the word 
‘building’ occurring in S. 2. AIR 1975 SC 
1758, Disting. (Para 10) | 

In addition to the fact that the Kerala | 
Act contains the word “machinery? along 
with “any fittings”, the further words used 
namely ‘intended to be used by the tenant 
for or in connection with the purpose foe 
which such building or part of such build- 
ing is let’, make the distinction between the 
definition in Kerala Act and in other Acts, | 
such as U. P. Act complete. The fittings or 
machinery are not for the beneficial enjoy- 
ment of the tenant. They are for the very 
purpose for which the building is let. In 
other words, they form an integral and in- 
divisible part of the subject-matter of the 
lease. (Para 10) 


(B) Kerala Buildings Lease and Rent Con- 
trol Act (2 of 1965), S. 11 (3) — Need of 
lessor — Determination Factors to be ~ 
considered. (1980) 1 Rent CR 687 (Punj & 
Har), Dissented from. 

Where a person owning two cashew nut 
factories wanted another factory purchased . 
by him which was already leased out, to be 
released in his favour not on the ground 
that he wanted to work it when the other 
two factories were not- working but for the 
period for which there was allotment of 
quota, the landlord must be deemed to have 
established his need for the factory addi- 
tionally purchased by him. (Paras 13, 14) 


thing more than the word ‘require’. But the 
word ‘need’ does not signify that the lessor ~» 
has to establish dire need. (1980) 1 Rent 
CR 687 (Punj & Har), Dissented from; 1977 
Ker LT 607, Considered. (Paras 14, 15) 
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dinate legislation comes into foree on the 
Jate|on which it is made” 


8.| Sri T. C. N. Menon, the Addl. Advo- 
ate | General, who appeared for the State 
contended that- the, decisions referred to by 
sri Chandrasekharan, in regard to the date 
m which the notification issued in exercise 
of the power of subordinate or . delegated 
egislation comes into effect; could not be ap- 
lied to facts of the present cases where the 
yetitioners rely on a tentative decision to 
1ominate them to be members of the Devas- 
vom] Board taken by the Hindu members 
imohg the Council of Ministers before it 
was | finally decided upon and the decision 
communicated to them. With respect to the 
rontention of the Addl. Advocate-General 
hati the petitioners had no enforceable legal 
tight inasmuch as no final decision nominat- 
ng |them to be members. of the respective 
Boards was ‘communicated to them, Sri 
Chandrasekharan submitted that there was 
no merit whatsoever in it, for it was quite 
clear, from Ext, P- notification dated {-!2- 
1979 with respect to Sri Upendranath 
Kurup, that no further decision or com- 
munication was contemplated before making 
the | Gazette notification in regard to -the 
nomination. The Addl. Advocate-General 
sought to meet this point raised by Sri 





Chandrasekharan by pointing out that in the 


case of Sri Upendranath Kurup there was a 
Gazette notification which was for the m- 
formation of the public, which also served 
the| purpose of communication of the deci- 
sion to Upendranath Kurup (assuming ‘that 
there was no separate communication to him). 
9 It is well settled by the decision of ihe 
Supreme Court in State of Punjab v. Amar 
Singh, (AIR 1966 SC 1313) that the mere 
passing of an order of ~dismissal is not effec- 
tive unless it is published and communicated 
to the officer concerned. In paragraph 11 of 
the| judgment at page 1316 of the -report 
Gajendragadkar C. J. who spoke for the 
Bench has stated as follows :— 


“We are, therefore, reluctant to hold that 
an |order of dismissal passed by an appro- 
priate authority and kept on its file without 
communicating it to the officer concerned ox 


otherwise publishing it will take effect as . 


from the date on which the order is actually 
written out by the said authority; auch an 
order can only be effective after it is com- 
municated to the officer concerned oF is 
otherwise published. as 


This position is seen to have been further 
clarified by the Supreme Court in State of 
Punjab v. Khemi Ram, (AIR 1970 SC 214), 
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wherein Shelat J., has held that it is the 
communication of the order which ‘is essen- 
tial, not its actual receipt by the officer ‘con-' 
cerned. In paragraph 16 of the judgment,’ 
at page 259 of the Teper, it was stated as 


` follows :— 


“Tt will be seen that in all the decisions 
cited before us it was the communication of 
the impugned order which was held to be 
essential and not its actual receipt by the 
officer concerned and .such communication 
was held to be necessary because till the 
order is issued and actually set out to the 


person concerned the authority making such 


order would be in a position to change its 
mind and modify it if it thought fit But 
once such an order is sent out, it goes out 
of the control of such an authority, and 
therefore, there would be no chance whatso- 
ever of its changing its mind or modifying ~ 
it. In our view, once an order is issued and 
it is sent out to the concerned Government 
servant, it must be held to have been com- 
municated to him, no matter when he ac- 
tually received it.” 
Sri Chandrasekharan would contend that 
for two reasons the decisions of the Supreme 
Court cited have no application to the facts 
of the present cases. His submission is that 
firstly the decisions of the Supreme Court 
were rendered in cases arising: out of discipli- 
nary proceedings culminating in -punishments 
to the concerned officers; while it might be 
true that to give effect to an order, which 
operates to the prejudice of the persons 
against whom such order is passed, com- 
munication is necessary, for the order to 
take effect in case it confers benefit on a 
Person, such communication is not neces- 
sary; secondly, modification of the order as 
a result of the change of mind cannot arise 
in this case because as soon as the act of 
nomination is completed the Hindu members 
among the Council of Ministers, so far as 
is concerned, become functus 
officio. . 


16. Having given my careful and anxious 
consideration to the scope of the act of 
nomination to be a member of the Devaswom 
Board under Section 4 or 63 of the Act, I-> 
am of the view that such nomination would, - 
not take effect unless it was either communi- 
cated to the person who was nominated to 
that office or there was a gazette notification 
in that behalf, though those. sections are 
silent on that aspect of the matter. In the 
absence of a communication direct to the 
petitioners or by public notification, the per- 
sons in the position of the present petitione: 
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as no notifications te that effect. had been 


published by the Government; .moreover,- the. 


‘said decisions had not: been communicated 
in any manner to-either of the petitioners by 
the Government or any other person having 
authority to communicate such decisions; 
such nominations would not come into effect 
unless the nominations were notified in the 
official Gazette; the’ suspicion of the’ peti- 
tioners that there were manipulations to their 
prejudice by delaying the transmission of the 
file relating to: the nomination was unfound- 
ed; by the time the file relating to the. nomi- 
nations of the petitioners were received im 
the Secretariat on 5-12-1979 and 6-12-1979 
respectively the State had come under -the 
Presidential rule; the Hindus among the 
Council of Ministers who assumed office on 
25-1-1980 had not so far taken up the ques- 
tion of nominating the persons to the Boards; 
in the peculiar circumstances of the case 
arising out of the resignation of the Council 
of Ministers itself, the Hindu members of 
which had taken.a decision to nominate the 
petitioners, the Governor bad decided that 
the matter might be considered by the Hindu 
members among the Council of Ministers 
which was scheduled to assume office after 
the election to be held on 21-1-1980; and the 
petitioners had no- Jocus standi to maintain 
the original petitions. 


7. It was submitted by Sri ‘Chandra- 
sekharan ‘that in the case of statutory func- 
tions like the nomination of persons to -be 
members of the Devaswom Board under the 
provisions of Sections 4 and 63 of the Act, 
besides the act of making the nomination, to 
be such, members, nothing more requires to 
be done to make such action effective. He 
contended with reference to the averments in 
the writ petitions that the fact that the peti- 
tioners were. nominated to be members of the 
respective Boards was commudicated..to them 
“by the three Hindus, among the Council of 
Ministers, who made the nomination. He 
would also contend that as a matter of fact 
for an action in the nature of one taken by 
them (Hindus among the Council! of Minis- 
ters) communication to the persons concern- 
ed or Gazette notification, publishing the 
nomination was not a condition. precedent to 
the action taking effect. In support of this 
stand he teok,. he cited the decision of, the 
Andhra High Court in D. K. -Krishnan v. 
Secretary, Regional Tragsport Authority, 
Chittoor, (ATR 1956.Andh Pra 129) wherein, 
speaking for the Bench, Subba Rao Cada 
held as: follows :— 


“Where: the statute eae the ine of 1 the 
ules before Parliament a condition precedent 
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. dition: 
when the Parliament directs the laying of 
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er the resolution: of ‘the Parliament a condi- 
tion subsequent, there is no difficulty as, in 
the former case, the rule has no ‘legal force 
at ali till the condition precedent is. complied 
with and in the latter case, it ceased to. have ~ 
force from the date of- a cs with 
the condition subsequent. - eooo 
Nor can there be any difficulty in a case 
where the Parliament or the Legislature as 
the case may be, specifically prescribes the 
legal effect of non-compliance with that con- 
‘But more important question arises 


the rules before the Parliament without pro- 
viding for the consequences of non-com- 
pliance with the rules. 


; . Though the statute says “that the 
rules shall be laid before the Parliament as 
the provisions in the statute is conceived in 
public interests, the dereliction of the duty by 
the Minister or other Officer concerned in~ 
not following the procedure should not be 
made to affect the members of the public 
governed by: the rules.” 

He had also cited twe decisions of this 
Court: (1) Muthuswamy Kounden: v, State 
of Kerala, (1960 Ker LJ 1319) and (2) Poulose 
v. Asst. Educational Officer, (1967 Ker LT 
1021), which had followed the principles laid 
down by the Division Bench öf the Andhra 
High Court already referred to Sri. Chandra- 
sekharan has also drawn my attention to the 
decision of a Division Bench of this Court 
in Kochusara v. Gracy C. T., (1973 Ker LT 
880) to which decision I myself was a party, 
wherein, speaking for the Bench, Ragha- 
van C. J. has stated as follows on tbe ques- 
tion as to when Rule 6-F of Chapter XXIII 
of the Kerala Educational Rules came into - 
force :- a 


“The ee again is that, in a case like 
this, the mere making of the ‘subordinate 


` degislation is sufficient io give validity to it; 


publication is not necessary for. . bringing it 
into force or giving it: validity. Of course, 
af the subordinate legislation. itself or the 
statite under which’ the subordinate legisla- 
tion is made lays down that the subordinate 
legislation will take effect only from a noti- 
fied date. certainly the subordinate legislation 
can have effect only from such notified ‘date. 
(A legislation like the Statutory Instruments 
Act of the United Kingdom, we reiterate, is 
necessary, if a different result is required), If ~ 
no’ such date is prescribed, then the - principle 


‘pointed out by Allon and the other: learned 


authors and also approved by Ayyangar J. 
in Mayer Hans George’s case, AIR 1965 SC 
722 must prevail, viz., the rule that the sub- 
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lished is. the Kerala Gazette, Extraordinary, 
on Ist December 1979 under G. O. Rt. No. 
1814/79/RD-1, no such notification relating to 
aig (Sti Lakshmanan Vaidyan’s) nomination 
was mee Ext. P-1 is the copy of the 
iotification relating to. the nomination of Sri 
Upendranatha Kurup. On enquiry being 
madd the petitioner came to know that the 
ak relating to the nomination of Sri 
Upendranatha Kurup were sent to the Spe- 
cial | Secretary (Revenue) on. 28-11-1979, 
whereas these relating to the nomination of 
the petitioner were sent to the Chief Secre- 
lary so as to be received only on 6-12-1979. 
Accdrding to Sri Lakshmanan Vaidyan the 
fact that he was nominated to be a member 
of j Board was made known to him on 





27-11-1979 itself by the three Hindu Min- 
ister among the Council of Ministers. He 
suspected that the delay in the transmission 
of the file relating to his nomination was as 
a result of some manipulation with a view to 
cause prejudice to him. 


3.| The averment of Sri Ramakrishnan (in 
O. P. No. 422 of 1980-A) is that by virtue 
of fhe power conferred under Section 63 of 
the |Act, the Hindus among the Council of 
Ministers of the State of Kerala had nomi- 
nated him on 27-11-1979 to be the member 
and| President. of the- Cochin Devaswom 
Board in the vacancy of one Sri Ramankutly 
Achan who had been the President of the 
Board and who continued to be as such in 
Se didanee with the provisions contained in 
pane 70 (3) of the Act. He also feels ag- 
grieved that his nomination had not been 
published in the Gazette, while that of Sri 
Upendranatha Kurup who also was nomi- 
nated on the very same day, namely; 27-1t- 
197, was published in tbe Kerala Gazette 
dated 1-12-1979. The prayer in both the 
writ petitions is couched almost in the same 
words. Reliefs (a) and (b) read as follows:— 


propriate writ, order or direction command- 
ing|the respondent not to unsettle the office 
of the petitioner as the duly nominated mem- 
ber| of the Travancore Devaswom Board, 


(b).A writ of mandamus or any other ap- 
propriate writ, order or direction command- 
ing] the respondent to notify the nomination 
of |the petitioner as the member of the 
Travancore Devaswom Board and to allow 
the| petitioner to function as such member.” 





4. We may, before proceeding further, 
notice the provisions of Sections 4 and 63 of 
the; Act which read as follows :— 

“4. Constitution. of the Travancore. Devas- 
aol Board : - 





--N. Lakshmanan Vaidyan v. State 


“(a) A writ of mandamus or any other ap-` 


` signed before 
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(i) The Board referred to in Section 3 shall 
consist of three Hindu members, two of 
whom shall be nominated by the Hindus 
among the Council of Ministers and one. 
elected by the Hindus among the members in 
the Legislative Assembly of the State of 
Kerala.” : 

“63. Constitution of the Cochin Devaswom 
Board — The Board referred in sub-sec. (1) 
of Section 62 shall consist’ of three Hindu 
members, one of, whom shall be nominated 
by ihe Hindus among the Council of Min- 
isters and one elected by the Hindus among 
the members in the Legislative Assembly of 
the .State of Kerala.” 


5. The argument advanced by Sri K. 
Chandrasekharan, the counsel for the peti- 
tioners, is that the petitioners having been 
nominated to be member/member and Presi- 
dent (for the sake -of convenience hereinafter 
referred to only as member), they also should 
have been allowed to hold the office of such 
members as was done in the case of Sri 
Upendranath Kurup by. Ext. P-] Gazette . 
notification. He submitted that while the 
paper relating to Sri Upendranatha Kurup’s 
nomination reached the Special Secretary to 
Board of Revenue promptly on 28-11-1979, 
and the publication took place on 1-12-1979, 
in the case of the petitioners the relevant 
papers reached the office of the Chief Secre- 
tary only on 6-12-1979. The delay in the 
transmission, according to the petitioners, of 
the papers relating to them was without any 
ostensible reason or justification, and was 
really motivated by mala fides. 


6. In the common counter-affidavit filed 


by the respondent State it is stated inter alia 


that it was true that the three Ministers who 
were Hindus among the Council of Ministers 
as on the relevant date had signed a note to 
the effect that the Hindus among the Coun- 
cil of Ministers had decided to nominate the 
petitioners as members of the respective 
Boards; the file containing these notes were. 
seen to have been returned to the Secretariat - 
somewhere about the 6th December 1979 and 
by that time the Council of Ministers had 
resigned, the President’s rule had been noti- 
fied, and the Governor had taken over the 
administration. It is mentioned therein that 
thereafter no notification was issued actually 
Nominating the petitioners to be the mem- 
bers; the notification was not issued as the 
Ministry, the Hindu members of which had 
decided to nominate the petitioners, had re- 
the nomination could be . 


issued; the decisions to nominate the peti- 
lioners by the Hindus among the Council of 
Ministers on 27-11-1979, -had, not taken effect 





20 Ker. 


orders are subsequent to that date. As the 
object of. Clause (a) was to cover the two 
classes of cases — where the appeal was 
pending and where a decree in terms of the 
unamended Section 2 (2) had already come 
into existence — it did not understandably 
use the expression “pending” which would 
have limited it to one class and exctuded the 
other. 

8. I cannot agree that the other clauses 
in Section 97 (2), as Clauses (f) and (z) which 
use the words “pending immediately before 
the commencement” would assist the peti- 
tioner’s contention about Clause (a). A 
glance at these clauses and Cls. (j), (k), (m), 
(n) and (o) will show that the same method 
has not been used in respect of the words 
in all of them. In Clause (a) the word 
“pending” was not used obviously because 
the right to file appeal had accrued before 
the relevant date, as a decree had already 
come into existence. That is not true of 
Clauses (j), (k), (m), (n) and (o) which pro- 
vide for. different contingencies. I reject the 
petitioner’s contentions. 

9, This conclusion is supported by Pratap 
Narain Agarwal v. Ram Narain Agarwal, 
AIR 1980 All 42 (FB), Tapan Chandra v. 
Dulal Chandra, AIR 1980 Gauhati 3 and 
Mohan Das v, Kamla Devi, AIR 1978 Raj 
127. 

10. Counsel lastly submitted that in case 
I held that the appeal to the lower appellate 
court was not maintainable I might treat this 
revision as directed against the order of the 
execution court and deal with it on the merits. 
I find no good reason to accede to this re- 


quest, considering the nature of the revision . 


and the prayers therein and the long passage 
of time after the order of the execution court. 

I dismiss the revision but without costs. 
Revision dismissed. 


AIR 1981 KERALA 26 : 
K. BHASKARAN, J. = 

N. Lakshmanan Vaidyan, Petitioner v. 
State of Kerala, Respondent. 

O. P. Nos.. 326 of 1980-E and 422 of 
1980-A, D/- 18-8-1980. 

Travancore-Cochin Hindu Religious Institu- 
tions Act (15 of 1950), Ss. 4, 63 — Dewas- 
wom Board — Nomination of member — 
Not communicated to nominee — He cannot 
claim any enforceable legal right as a ment 
ber — No locus standi to file writ petition 
for enforcement of nomination. (Constitution 
of India, Art. 226.) 


HX/TXJE305/80/DVT 
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A.L R. 


Nomination of a member of the Devaswom 
Board under Section 4 or 63 of the Act does 
not take effect unless it is either communi- 
cated to the person who is nominated to that 
office or there is a gazette notification in that ' 
behalf, though Sections 4 and 63 are silent 
on that aspect of the matter. In the absence 
of a communication direct to the nominee 
or by public notification, he does not derive 
an enforceable legal right to claim to be a 
member of the Board, without which be has 
no locus standi to invoke Article 226 of the 
Constitution for the issue of a writ of man- 
damus directing the Government to allow 
him to function as a duly nominated mem- 
ber of the Dewaswom Board and to notify 
his nomination as such. Case law discussed. 


(Para 10) 
Cases Referred 3 Chronological Paras 
1973 Ker LT 880 7 


AIR 1970 SC 214 : 1970 Lab IC 271 9 
1967 Ker LT 1021 : 7 
AIR 1966 SC 1313 9 
AIR 1965 SC 722 : 1965 (1) Cri LJ 641 7 
1960 Ker LJ 1319 7 
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AIR 1956 Andh. Pra 129. 


M. K. ‘Chandrasekharan, for Petitioner; 
Addl. Advocate General, for the State. 


ORDER :— These two writ petitions were 
heard together and are being disposed of by 
this common judgment inasmuch as the re- 
liefs sought, the issues involved and the ques- 
tions of law raised are practically identical. 
Jn the course of the judgment, wherever each 
of the petitioners has to be referred to sepa- 
rately, the petitioner in O. P. No. 326 of 
1980-E would be referred to as Sri Laksh- 
manan Vaidyan, and the petitioner in O. P. 
No. 422 of 1980-A as Sri Ramakrishnan for 
the sake of convenience. 


2. It is averred in the writ petition by 
Sri Lakshmanan Vaidyan that by virtue of 
the power conferred under Section 4 of the 
Travancore-Cochin Hindu Religious Institu- 
tions Act, 1950, (Act 15 of 1950) (the Act)‘as 
amended by Act 20 of 1974, three Hindu 
Ministers out of six Ministers who constituted 
the Council of Ministers of the State of 
Kerala had nominated him to be one of the 
members of the Travancore Devaswom Board 
is also averred therein 
that one Smt. Saraswathi Kunjukrishnan, the 
elected member whose term was still current, 
was continuing in office; and that on 27-11- 
1979 itself one Sri. F. N. Upendranatha 
Kurup, was also nominated by the Hindus. 
among the Council of Ministers to be a 
member of the Travancore Devaswom Board. 


` His grievance is that while the said: Sri 


Upendranatha Kurup’s nomination was pub- 
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ion is right. 
3. Now as pointed out in Subbiah Chou- 
dhury, (AIR 1957 SC 540 which has been fol- 
' lowed in several subsequent cases) the right 
of appeal is a substantive right and noi a 
ere matter of procedure and the institution 
of a suit carries with it the implication that 
rights of appeal then in force are pre- 
rved till the rest of the career of the suit. 
That decision also laid down that the right 
oF appeal is a vested right and that it can 
be taken away by-a subsequent enactment, 





it so provides expressly or by necessary . 


intendment and not otherwise. That principle 
applies here whether we reckon the com- 
encement of the lis either with reference to 
e suit or the execution petition (irrespec- 
tive of the ‘question whether the execution 

etition is a continuation of the suit or is 
en of it), for the execution petition 
was filed on. Jan. 5, 1977, before the com- 
mencement of Act 104 of 1976. 


4. What next falls to be considered is 
tore this right has been taken away either 


} 


pressly or by necessary intendment by Act 
04 of 1976, for if this has not happened the 
appeal was competent. Going back a little, 
the Joint Parliamentary Committee . ‘Which 
‘considered the Bill that led to Act 104 of 
976 pointed out in its report that the de- 
nition of ‘decree’, which took in determina- 
tions of questions under Section 47 giving 
a to appeals and second appeals. was 

ainly responsible for the delay in the ex- 
gcution of decrees. The Committee therefore 
es “that the definition of the 
rm ‘decree” should be amended so that the 
determination of questions open under Sec- 
ition 47 may not amount to a decree.” This 
recommendation was accepted and we have 
the amended definition of “decree” with the 
words: “Section 47 or” omitted. ` In order to 
avoid delays in execution, the Law Commis- 
sion had suggésted the insertion of a new pro- 
vision as Section 99-A in’ the Code providing 
that no order made on an objection under 
[Section 47 shall be reversed or substantially 
varied, nor shall any case be remanded in ap- 
peal. on account of any error, defect or ir- 
regularity in any proceeding not affecting the 
merits of the case or the jurisdiction of the 
court. In the Bill Section 99-A was included, 
but the words “in appeal” contained in the 
section as recommended by the Law Commis- 
sion were dropped. Section 99-A as it stands 
now does not contain these words. 


5. It is obvious that the definition of sde- 
oree’ in Section 2 (2) was amended to. ex- 
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ti 
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clude appeals from determinations of ques- 
tions under Section 47, as such appeals were 
found to clog execution proceedings and that 
in line with this object, the words “in ap- 
peal” were deleted from what has become 
Section 99-A. From the manner in which 
Section 2 (2) was amended and the object 
with which it was done, it is fairly clear that 
the - legislative intent was to affect the vest- 
ed .rights and not to retain them. The 
amendment was deliberately introduced to 
deprive, .retrospectively as well as of course 
prospectively, the parties of the right of ap- 
peals. 


6. Turning to the argument based on Sec- 
tion 97 of Act {04 of 1976 it deals with re- 
peals and savings. Sub-section (2) and 
Ci. (a) tead as follows: 


“(2) Notwithstanding that the provisions 
of this Act have come into force or the re- 
peal under sub-section (1) has taken effect, 
and without prejudice to the generality of the 
provisions of Sec, 6 of the Gencral Clauses 
Act, 1897,— 


(a) the amendment made to Clause. (2) of 
Section 2 of the principal Act by Section 3 
of this Act shall not affect any appeal against 
the determination of any such question as is 
referred to in Section 47 and every such ap- ` 
peal shall be dealt with as if the said Sec. 3 
had not come into force.” 


7. This clause, it was contended, saves 
appeals from orders on exccution petitions 
pending at the commencement of Act 104 of 
1976 even where.the orders were subsequent 
to such commencement. In order to meet 
the objection that Clause (a) covers only 
pending appeals or appeals from orders pass- 
ed before such commencement, counsel for 
the petitioner referred to. Cis. (©, (j), (k), (m), 
(n), (0) and (2) of Section 97 (2), emphasising 
the absence in Clause (a) of words like “pend- 
ing immediately before the commencement 
of” occurring in Cis; (£F and -(z). I find it 
unable to accept this contention. The 
language of Clause (a) shows that it is meant 
to save only appeals which were pending at 
the date of commencement of Act 104 of 
1976 and also appeals from -orders under 
Section 47 which had been passed before 
that date. In these cases, the amendment tol 
Section 2 (2) has no application as decrees 
have already come into existence and in the 
former case even an appeal had been ‘filed. 
The clause cannot reasonably or fairly be 
construed as preserving the right of appeal 
from orders on execution petitions whick 
had been filed before the date of commence- 
ment of Act 104 of 1976,. even where those 
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ground I. do not want to express finally 
on this matter, 

4. In the result ithe Revision Petition 
is dismissed, but there will be no order 
as to costs. 

Petition dismissed. 


AIR 1981 KERALA 18 
G. BALAGANGADHARAN NAIR, J. 
Kuriakose, Petitioner v. P. K. Narayanan 
Nair, Respondent. 


Civil Reva. Petn. No, 1360 of 1978-1, DJ- 
25-9-1980.* - 


Civil P. C. (5 of 1908), Ss. 2 (2), 47 and 96 
— Civil P, C. (Amendment) Act (104 of 1976), 
Section 97 (2) (a) — Execution ‘petition filed 
before Amendment Act — Order passed sub- 
sequent to amendment — Appeal is not 
maintainable. 

Before the Amendment Act 104 of 1976, 
the Code by Section 2 (2) defined “decree” to 
include, “the determination of any question 
within S. 47”. The Amending Act omitted 
the words “within S. 47” from the definition 
of decree. The result of -this omission was 
that determination of any question under 
Section 47 ceased to be a decree and thereby 
lost its applicability as a decree under Sec- 
tion 96.-The Act 104 of 1976 came into 
effect on Feb. 1, 
the executing court was dated Oct. 10, 1977 
it could not possess the force of a decree to 
sustain an appeal before the appellate Court. 
AIR 1980 All 42 (FB); AIR 1980 Gauhati 3; 
AIR 1978 Raj 127, Rel. on (Paras 2, 8) 

Section 97 (2) (a) of the Amending Act 
saves appeal from orders on execution peti- 
tions pending at the commencement of the 
Act. The clause cannot reasonably or fairly 
be construed as preserving the right of ap- 
peal from orders on execution petition which 
had been filed before the commencement of 
the Act 104 of 1976, even where the orders 
are subsequent to that date. As the object 
of Clause (a) was to cover the two classes 
of cases — where the appeal was pending 
and where a decree in terms of the unamend- 
ed Section 2°(2) had already come into exist- 
ence — it did not understandably use the ex- 
pression “pending” which would have limit- 
ed it to one class and excluded the other. 

(Para 7) 
Cases Referred: Chronological Paras 
AIR 1980 Ail 42 : 1979 All LJ 1335 (FB) 9 


* Against order of Addl Dist. J., Parur in 
A, S. No., 161 of 1977. 


KX/LX/F856/80/SAD/MVJ 
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1977, and if the order of - 





A.L R. 
AIR 1980 Gauhati 3 - 9 
AIR 1978 Raj 127 ; 9 
AIR 1957 SC 540 3 


P. N. Sankaranarayana Pillai, for Peti- 
tioner; K. J. Joseph and T. K. M. Unnithan, 
for Respondent, 


ORDER :— The principal question that 
falls to be decided is whether the lower ap- 
pellate court was wrong in dismissing the ap- 
peal out of which the revision arises, ag not 
maintainable. On Jan. 5, 1977 the respon- 
dent-decree-holder filed an execution petition 
for recovery of the amount due to him. The 
petitioner who is- the -judgment-debtor raised 
objections to the execution claiming the bene- 
fits of Ordinance 1 of 1977 and later made 
an application E. A. 660 of 1977 for relief 
under Act 17 of 1977, which had, in the 
meanwhile replaced Ordinance 1 of 1977. 
After enquiry the execution court by its 
order dated Oct. 10, 1977 overruled the ob- 
jections of the petitioner and dismissed 


ʻE. A. 660 of 1977 and allowed the respondent 


to proceed with the execution. From this 
order the petitioner preferred an appeal in 
the Additional District Court, Parur. The 
learned Additional District Judge “dismissed 
the appeal as not maintainable on the ground 
that the order was “not a decree by virtue 
of the Amendment Act (Act 104 of 1976)”. 
The petitioner challenges this abciso in the 
revision. t 

2. Before it was amended by Act 104 of 
1976 the Code of Civil Procedure by Sec- 
tion 2 (2) defined “decree” to include, so far 
as material, “the determination of any ques- 
tion within Section 47.” Act 104 of 1976 
omitted the words “within Section 47” from 
the definition of decree. The result of this 
omission was that determination of any 
question under Section 47 ceased to be a de- 
cree and thereby lost its appealability as a 
decree under Section 96. Act 104 of 1976 
came into effect on Feb. 1, 1977 and there- 
fore the order of the executing court which 
is dated Oct. 10, 1977 did not possess the 
force of a decree to sustain the appeal before 
the lower appellate court. Counsel for the 
petitioner however contended that he had ac- 
quired a vested right of appeal as the execu- 
tion petition was filed in Jan. 1977 when 
orders under’ Section 47 were appealable and 
that this right has not been destroyed by Act 
104 of 1976. He also contended that despite 
the change in the definition of “decree” with 
its impact on the appealability of orders, Sec- 
tion 97 (2) {a) of the Act preserves the right 
of appeal from an order under Section 47 
that the appeal to the court below was there- 
fore competent for that reason. The short 
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of'the petition. In one sense a period of 
pear is as. much a condition - pre- 
‘cedent for enforcement of remedies in a 
al of law, but it does not cease to be 

a. period. of limitation. But the language 
of, Section 9 (1) (c) conveys a different 
idea, The section itself says that a cre- 
ditor shall not be entitled to present an 
eed petition unless the act of in- 
solvency has occurred within three 
months before presentation of the peti- 
tion. The petitioner-creditor must, on the 
day when he presents his petition have 
in| view some act of insolvency which 
the debtor has committed within the 
preceding three months, In other words 
on the date he files a petition he has to 
see what acts of insolvency are available 
to him and he cannot make use of any 
adt of insolvency which has been com- 
mitted outside the period of three 
months as that ceases to be an act of in- 

lvency, The rigour of this provisien is 
rtlaxed only to a limited extent by the 
proviso which states that if the three 

onths expire on a holiday the petition 
oa be presented on the next day the 
court re-opens, ‘This is because if the 
Med before which the petition can be 


hich the creditor has no control. How- 
© ever much he may be careful he will not 
be able to present the petition. So to 
that extent the condition is relaxed by 
the proviso, Further if Section 9 (1) (c) 
prescribes a period of limitation, by vir- 
itue of Section 29 (2) of the Limitation 
Act, Section 4 of the Limitation Act will 
erve the purpose of the proviso to Sec- 
ne 9 (1) (c) and the proviso would have 
een redundant. A separate provision 
like the proviso suggests that Section 9 
1) (c) does not prescribe a period of 
mitation but a condition to be satisfied 
enable a creditor to apply. Therefore 
here is no scope for the application of 
he provisions of the Limitation Act to 
petition for. adjudication filed by the 
reditor, I am supported in this conclu- 
ion by the decision of the Madras High 
ourt in Trasi -Deva Rao v. Paramesh- 
araya, (ILR 39 Mad 74): (AIR 1915 Mad 
053), Chenchuramana v. Arunachalam, 
AIR 1935 Mad 857) (FB) and Kumar- 
a v. Chidambaram, (AIR 1938 Mad 
898), by the Calcutta High Courl in 
Muradan v. Secretary of State, (AIR 1939 
Cal 313) and by the Nagpur High Court 
in Chintaman v. Ramgopal, (ATR 1948 
INag 385). In Chenchuramana v. Aruna- 
1981 Ker/2 U G—26 
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chalam, (AIR 1935 Mad 857) the princi- 
ple is stated by Beasley, C. J. thus :— 


“On the other hand, J am of the view 
that Section 9 (1) (c) is a condition pre- 
cedent to the filing of the petition, that 
is to say, the petitioning creditor must, 
on the day when he presents his peti- 
tion, have in view some act of insolvency 
which the debtor has committed within 
the preceding three months. He has to 
see on that date, and on that only, what 
acts of insolvency are available to him; 
and he cannot make use of any act of 
insolvency which has been committed 
outside the period of three months, as 
that ceased to be an act of insolvency.” 


In this view the petitioner is not entitl- 
ed to exclude the period during which 
the proceeding was pending in the wrong 


court. If that is not included the peti-. 


tion filed in the Sub-Court on 11-4-1975 
is beyond three months of the alleged 
act of insolvency. The lower courts are 
therefore right in holding that the peti- 
tion is not maintainable, 


3. For one more reason the petition 
filed by the petitioner to adjudicate the 
first respondent is challenged. The act 
of insolvency alleged is that the first re- 
spondent has transferred his property 
with intent to defeat or delay his credi- 
tors. He has not alleged in the petition 
that besides himself there are other cre- 
ditors, A transfer of the property by the 
debtor to defeat -a single creditor will 
not come under Section 6 (b) of the Act. 
After the evidence and at the hearing 
the petitioner sought to rely on another 
act of insolvency, namely, that the trans- 
fer is a fraudulent preference. It is 
doubtful whether the petitioner can rely 
on a different ground than that alleged 
in the petition to sustain the petition. No 
doubt the Andhra Pradesh High Court 
in Venkateswarlu v. Jalamma, (AIR 1969 
Andh Pra 318) held that the court is em- 
powered under Section 6 to consider 
other provisions of law to sustain the 
petition. The burden of proof to make 
out a ground to adjudicate a debtor in- 
solvent is on the creditor and it is a 
serious matter so far as the debtor is 
concerned, So unless the grounds alleged 
in the petition are comprehensive enough 
to cover one or other of the grounds, it 
will be highly improper to permit the 
creditor to rely at the hearing of any 
ground not alleged. Anyhow as the peti- 
tion is liable to be dismissed on the first 
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P. Krishnamoorthy, for Petitioner; M. 
Krishnan Nair, N. A. Augustine and B. 
Gopakumar, for Respondents. 

ORDER :— This revision petition is 
filed against the concurrent orders pass- 
ed by the subordinate courts dismissing 
the petitioner’s petition to adjudicate the 
first respondent an insolvent, The appli- 
cation was filed under Sections 7 and 9 
. of the Insolvency Act 2 of 1956, The act 
of insolvency alleged is a transfer of the 
A Schedule property by the first respon- 
dent debtor to the second respondent on 
26-12-1974, . The petitioner is a creditor 
of the first respondent under a kuri 
transaction. The first respondent default- 
ed the payment of future subscriptions 
and instalments due from 1-9-1974 was 
in arrears. The intention of the first re- 
spondent in executing the sale deed is 
stated to be to defeat and delay the 
realisation of the debt due to the peti- 


tioner. Passing of consideration is’ also. 


denied and the transaction is stated to 
be one in fraud of creditors and without 
any legal effect. Originally the petition 
was filed before the Munsiff’s Court on 
13-3-1975. As that court found that it 
was not competent to entertain the peti- 
tion it ordered on 9-4-1975 to return the 
petition for presentation before proper 
Court, on 9-4-1975. The petitioner 
got back the petition on 11-4-1975 
and filed. it in the Sub-Court on 
the same day. Though the first re- 
spondent had entered appearance he did 
not actively take part in the proceed- 
ings. It was the second respondent who 
was contesting the petition. According to 
him the first respondent had pattuvaravu 
. dealings in textiles and° fairly large 
amount was due to him, In discharge of 
a portion of that debt the plaint proper- 
ty was sold to him on 26-12-1974. He 
was not aware of the existence of any 
debt to the petitioner and the transac- 
tion was not a fraudulent one to delay 
or defeat the creditors. He also contend- 
ed that as the petition is filed beyond 
three months prescribed under Section 9 
(1) (c) of the Insolvency Act the petition 
is not maintainable. The Sub-Court and 
the District Court on appeal accepted 
both these contentions of the second re- 
spondent and. it is against that this re- 
vision petition has been filed. 


2, The first point argued by the peti- - 


‘tioner’s counsel is that the lower courts 
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are incorrect in their view that the pro- 


. Visions of Section 14 of the Limitation 


Act are not applicable to the petition 
filed for adjudication if that petition is 
filed beyond three months of the act of 
insolvency alleged, According to him 
Section 9 (1) (c) of the Insolvency Act 
prescribes a special period of limitation 
‘for a creditor to file a petition for ad- 
judicating a debtor as insolvent and 
Section 29 (2) of the Limitation. Act 1963 
will apply to such a case and under the 
latter provision Sections 4 to 24 inclu- 
sive shall apply as they are not express- 
ly excluded by the Insolvency Act. Ac- 
cording to: the respondent Section 9 (1) 
(c) of the Insolvency Act is not a period 
of limitation, but a condition to be satis- 
fied by the creditor to file a petition for 
adjudication. In this connection it will 
be useful to read Section 9 of the. Insol- 
vency Act :— 

“9. (1) A creditor shall not be entitled 
to present an insolvency petition against 
a debtor unless — 

` (a) thé -debt owing by the debtor to 
the creditor, or, if two or more creditors 
join in the petition, the aggregate amount 
of debts owing to. such creditors, amounts 
to give hundred rupees, and 

(b) the debt is a liquidated sum pay- 
able either immediately or at some. cer- 
tain future time, and 

(cy The act of insolvency on which the 
petition is grounded has occurred within 
three months before the presentation of 
the petition: 


Provided that where the said period of 
three months referred to in clause (c) - 
expires on a day when the Court is 
closed, the insolvency petition may be 
presented on the day on which the 
Court reopens. : 

(2) If the petitioning creditor is a se- . 
cured creditor, he shall in his petition 


either state that he is willing to relin- -` 
guish his security for the benefit of the .- 


creditors in the event of the debtor be- 
ing adjudged insolvent, or give an esti- 
mate of the value of the security. In the 
latter case, he may be admitted as a 
petitioning creditor to the extent of the 
balance of the debt due to him after de- 
ducting the value so estimated in the - 
same way as if he were an unsecured 
creditor.” 
The marginal note given to the section 
speaks of conditions to file an insolven- 
cy petition and Section 9 (1) (c) speaks 
of act of insolvency having. occurred 
within three months before presentation 
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ed as lands for purposes ancillary to the 
plantation, So far as the remaining 50 
a are concerned, according to tha 
. Tribunal, the user of the land for any 
p ancillary to the cultivation of 
plantation crops in relation to firewood, 
would not take in reserving an area for 
the; purpose of firewood, Therefore it 
reen the claim of the appellant to the 
t of 50 acres and the appellant has 
come up in appeal, In the view which 
we| have explained in detail earlier, the 
appeal has to fail, We dismiss the appeal, 
There will be no order as to costs, 
31, But there is an appeal from the 
same order (common order in O. A, Nos, 
_ 85; of 1975 & 9 of 1976}—MLF.A. No, 328 
of /1978 in the matter filed by the State 
wherein it is contended that the Tribunal 
erted in holding that 36.8 hectares and 
1.9 hectares are ancillary areas liable to 
exempted under the provisions of the 
Act, According to the State, the Tribu- 
nal has ignored the specific provisions of 
Act under which the land cannot be 














the purpose of rubber and tea estates, 
e State also contends that the Tribunal 


(1) (i) (C) of the Act, The State further 


dence that the firewood requirements, 
any, of the applicants can be met from 
the large extent of cardamom plantations 
shade regulations and cutting of ex- 
cess trees in the cardamom plantations, 
In the light of the earlier discussion we 
aoe made on the questions concerned, 
he State is entitled to succeed in the 
tter, We allow the appeal. Here also, 
ere will be no order as to costs, 
The appeals are disposed of as above, 
32. Immediately after the pronounce- 
ment of the judgment counsel appearing 
or the appellants in M. F. A. Nos, 264 
o 268 of 1979 and 303 and 304 of 1978 
d the learned advocates appearing for 
e respondents in M. F., A, Nos, 209, 
11, 212, 233 and 234 of 1979, and 328 of 
978 orally prayed for the grant of certi~ 
cates under Article 133 (1) of the Con- 
itution to enable them to carry this 
atter in appeal to the Supreme Court, 
Consideration of the said request was de- 
ferred to this day. Accordingly both sides 
ere heard today. These cases involve a 
substantial question of law of general im~ 
portance concerning the interpretation of 
Section 2 (f) -(1) (i) (C) of the Kerala Pri- 
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contends that the Tribunal ignored the. 
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vate Forests and Assignment) 
Act, 1971 (Act 26 of 1971) on which, we 
consider, a pronouncement by the Su- 
preme Court is necessary and hence we 
direct that certificates under Article 133 
(1) of the Constitution will issue as pray- 


ed for, 
Order accordingly. 


AIR 1981 KERALA 15 
G. VISWANATHA IYER, J. 

Raman Pillai Arjunan Pillai, Petitioner 
v, Ponnayya Chettiar Chellaswamy Chet- 
tiar and another, Respondents, 

Civil Revn. Petn, No, 1623 of 1978-G, 
D/- 21-8-1980, i 

(A) Kerala Provincial Insolvency Aet 
(2 of 1956), S. 9. (1) (c) — Insolvency 
Petition — Filing of, within three months 
after act of imsolvency — Is a condi- 
tion precedent and not period of limita- 
tion — Provisions of Limitation Act not 
a (Limitation Act (1963), S. 29 
2).) 


According to Section 9 (1) (c) a cre- 
ditor shall not be entitled to present an 
insolvency petition unless the act of the 





‘insolvency has. accrued within three 


months before presentation of the 
petition, Period of three months 
not being a period of limitation 
but a condition precedent, provisions of 
the Limitation Act are not attracted and 
petitioner cannot exclude period during 
which the petition was pending in wrong 
court, - (Para 2) 

If Section 9 (1) (c) is presumed to pre- 
scribe a period of limitation, by virtue 
of Section 29 (2) of the Limitation Act, 
Sec, 4 of the Limitation Act will serve 
the purpose of the proviso to Section 9 
(1) (c) and the proviso would become re- 
dundant, Indeed, a separate provision 
like the proviso to Section 9 (1) (c) sug- 
gests that the same does not prescribe a 
period of limitation but a condition to 
be satisfied to enable a creditor to apply. 
Therefore there is no scope for the ap- 
plication of the provisions of the Limi~ 
tation’ Act to a petition for adjudication 
filed by the creditor, (Case law discuss- 
ed). (Para 2J 

(B) Kerala Provincial Insolvency Act 
(2 of 1956), S. 4 — Reliance on new act 
of insolvency not alleged in petition, at 
the time of hearing — Not permissible, 


(Para 3) 
Cases Referred : Chronological Parag 


ATR 1969 Andh Pra 318 3 
AIR 1948 Nag 385 -2 


. IX/JX/E637/80/AAJ/SNV, 
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under Explanation to S. 2 (f) (1) lands 
used for the construction of office build- 
gs, godowns, factories, quarters for 
workmen, hospitals, schools and play- 
grounds shall be deemed to be lands 
used, for purposes ancillary- to the culti- 
ation of such crops. Lands where there 
re mosques, churches, temples and clubs 
tended for the use of the staff and 
rkmen of the estate could well be 
considered to be lands used for the pur- 
se ancillary to the cultivation. So also, 
ands occupied by buildings used for 
me purposes connected with the cul- 
tivation and processing of tea for the 
arket, Lands used as nursery, pump- 
house ete, are also properly excluded, 


27, Mr. Kurian raised one or two 
minor contentions based on the provi- 
sions of the Land Reforms Act (Act 1 
of 1964). Section 82 (1) of that Act fixes 
the ceiling area and sub-section (6) pro- 
vides that in computing the said area, 
lands exempted under Section 81 shall 
be excluded. Private forests are exem- 
pted under Section 81 (1) (d); and so are 
lands set apart for industrial use by an 
industrial undertaking, as on 1-4-1964, 
under Section 81 (1) (k). The first con- 
tention based on the above provisions is 
that for arriving at the ‘ceiling limit’ 
fixed by Section 3 (2) of the Vesting Act 
(Act 26/71), private forests have to be 

cluded. This overlooks Section 3 (4) 

hich provides that notwithstanding 

ything in Act 1 of 1964, private forests 
are to be treated “as other dry lands” 
for the purposes of Section 3 (2). The 
lsecond is that fuel areas have to be ex- 
cluded as lands set apart for industrial 
use; but those areas are also private for- 
ests and vest in the Government under 
Section 3 (1), subject to sub-section (2) 
or the purposes of which, they are to 
e treated as ‘other dry lands’, Sec. 2 (44) 
lof Act 1 of 64 defining “plantation” 
takes in agricultural lands interspersed 
ithin the boundaries of the area culti- 
vated by plantation crops; and the third 

ntention is that such “interspersed 
ands” have to go out of the reckoning, 
in view of Section 81 (1) (c). The simple 
answer is that they do so only for the 
urposes of Act 1 of ’64, and not for 
the purposes of Act 26/71, as the latter 
oes not contain any such saving provi- 
on, 

28. In this view, we dismiss the ap- 
peals filed by the applicant-Company — 
M. F. A. Nos. 264, 265, 266, 267 and 268 
of 1979. Appeals filed by the State — 
M. F. A. Nos, 209, 211, 212, 213 and 214 
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of 1979 are alowed to the extent in- 
dicated above. In view of this it is 
necessary that the matter should go back 
to the Forest Tribunal so that in these 
cases the Tribunal might on the basis of 
our decision specify the lands which vest 
in the Government and those which 
stand excluded, 


29. M, F. A. No. 303 of 1978 is an ap- 
peal filed by the Roman Catholic Diocese 
of Calicut in respect of the Chellotte Es- 
tate belonging to it. The Roman Catholic 
Diocese is a religious and charitable 
Society registered under the Societies 
Registration Act, Out of the total area 
of 858.17 acres in South Wynad ` Taluk 
belonging to the appellant, 768.17 acres 
are covered by plantations such as tea, 
coffee and cardamom etc. According to 
the appellant, the remaining 90 acres of 
Jand is used for purposes ancillary to 
the plantation such as fire-wood for tea 
factory, reserved land for construction of 
building etc. It is also stated that out of 
the 90 acres, nearly 50 acres are rocky 
area and 16.83 acres are used for fire- 
wood in.the factory. The Forest Tribu- 
nal, Calicut rejected the appellant’s con- 
tentions that the aforesaid 90 acres are 
private forest. For the reasons we have 
given earlier, we see no reason to differ 
from the decision of the Forest Tribunal, 
Mr. Karunakaran Nambiar sought to 
raise a contention that teak plantation 
should be excluded as agricultural crop. 
This is taken for the first time here and 
it will not be proper to allow the coun- 
se] to take such a plea. Apart from that, 
as is clear from our earlier discussion of 
the matter, teak plantation would not be 
agricultural crop. The appeal is dismiss- 
ed. We make no order as to costs, . 


30. M. F. A. No. 304 of 1978 is an ap- 
peal by the Kurcharmala Plantations 
Ltd. which arises from the order of the 
Forest Tribunal, Calicut passed in O. A 
No. 85 of 1975. The appellant-Company 
has extensive plantation, According to 
them the plantation needs large quanti- 
ties of frewood for. various purposes, 
The Company claimed 92 acres in R. S. 
No, 175/LA1B in Achooranam Village in 
South Wynad as firewood area and con- 
tended that the said area should be ex- 
cluded from the operation of Act 26 of 
1971, The Tribunal by its order allowed 
the claim of the appellant to the extent 
of 42 acres and rejected the claim with 
regard to the remaining 50 acres, The 
said area was planted with trees which 
could be used for firewood and therefore, 


‘the Tribunal holds it should be consider- 


a a eG a 


‘ 
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the law on -the: matter in Halsbury’s 


Laws of England :— . 
“A plaintiff is not permitted to ‘ap- 
probate and reprobate’, The phrase is 
apparently borrowed from the Scotch 
law, where it is used to express the ane 
ciple embodied in our doctrine of- elec- 
tion — namely, that no party can accept 
and reject the same instrument: Ker 
v.| Wauchope, (1819) 1 Bligh 1 (21): 
Douglas-Menzies v, Umphelby 1908 |AC 
224 (232). The doctrine of election is inot 
ho r confined to instruments. A - 
cannot say at one time ‘that a 
transaction is valid and thereby obtain 
some advantage, to which he could only 
be ia Races on the footing that it is valid, 
and then turn round and say it is yoid 
ce the purpose .of securing some other 
antage. That is to approbate andj re- 
probate the transaction.” 
t is clear from the above observatio: ons 
that the maxim that a person cannot 
‘approbate and reprobate’ is only one| ap- 
plication of the doctrine of election, jand 
at its operation must be confined 
liefs claimed in respect of the same 
ansaction and to the persons who are 
karn thereto. The law is thus stated 
in Halsbury’s Laws of England, ` Volume 
Xin, p. 454, para’ 512: 
“On the principle that a person may not 
probate and reprobate, a species of 














oppel has arisen which seems to be 
intermediate between estoppel by record 
d estoppel in pais, and may conv: jent- 
ly be referred to here. Thus a, party 
not,. after taking advantage under an 


TDA (e. g. payment of costs), be heard 
say that it is invalid and ask to. set y 
ide, or to set-up to the prejudice 
rsons who have relied upon it a aa 
inconsistent with that upon which i 
as founded; nor will he be allow 
behind an order made in ignorance of 





















e true facts to the prejudice of |third 
arties who have acted on it”. | 
The action on the part of a Village 


a representation made or stand taken 
behalf of the Government that! it is 
‘land which has not vested in the |Gov- 
ent, The statutory vesting under 
ection 3 with effect from 10-5-1971 
d the Tribunal’s power under Sec; 8 te 
ecide disputes relating thereto cannot 
Bacar be subject to what a Revenue 

ficial might or might not have} done 
after the aforementioned. date. 
24. Now we shall consider the conten- 
tion raised by the applicant-Company 
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-whether the entire extent of land planted 
with red gum and other trees are to be 
excluded as ancillary area to the cultiva- 
tion of plantation crops and manufacture 
of plantation crops. The relevant prov-|_ 
vision in the Act to which attention has 
_to be drawn is Section 2 (f) (1) (i) (B) — 
“lands which are used principally’ for 
the. cultivation of tea, coffee, cocoa, rub- 
ber, cardamom or cinnamon and lands 
used for any purpose ancillary to the 
cultivation of such crops or for the pre- 
paration of the same for the market”. 
The meaning of ‘ancillary’ is ‘subserv- 
ing; ministering, auxiliary; We are m 
complete agreement with the following 
observations made by a Division Bench 
of this Court in State of Kerala v. An- 
glo-American D, T. T. Co, Ltd, (1980 Ker 
LT 215 at p. 220):— 


“What is said in regard to eucalyptus 

planted area is that Tea cannot be pre- 
pared for the market except after pro- 
cessing, such processing requires fuel and 
it is the timber of eucalyptus trees which 
serve as such fuel. Assuming that euca- 
lyptus area serves the fuel requirements 
of the estate that would not be sufficient 
to exclude the land, for, what is exclud- ` 
ed in the sub-clauses are lands used for 
the preparation of the crops for the mar- 
ket. The lands in which the eucalyptus 
trees.are grown are not used for the 
preparation of the Tea for the market. 
The timber of the trees standing in the 
lands are used for the preparation of the 
Tea for the market and that would not 
entitle exclusion of the land on which 
such trees stand.” ; 
The Supreme Court also said in C. Ceettil 
Ammad y. Taluk Land Board (AIR 1979 
SC 1573) that supply of fuel wood cannot 
be. said to be a purpose “ancillary to the 
“cultivation of plantation crops.” 

25. We see no reason to differ from the 
view taken by the Forest Tribunal that 
forest land with bamboo clusters and tree: 
growth, such land ‘used as grazing land: 
and also rocky areas are not entitled to 
be excluded on the basis of the provisions; 
of Act 26 of 1971. No doubt, the Tribun-: 
al has exempted such lands on the ground 
that the Government has collected 
revenue for that. In view of what we 
have stated earlier, that will not be a 
ground for exclusion. 


26. There cannot be any dispute that 
lands occupied by staff quarters, labour 
lines, mosque, church, temple and clubs 
are liable. to be excluded under the pro- 
visions of the Act. It might be noted that 





12 Ker, 


Rules thereunder say and how the. Courts 
of the land mterpret them and not what 


a particular Government or Administra- . 


tive officer says : 


‘ft the Government officer’s interpreta- 
tion is wrong, the Dahi acting on it 
takes the risk”, 


22. We are of the view that the deci- 
sions relied on by Mr, Kurien. learned 
counsel for the Company cannot have 
any application in the matter. He re- 
ferred to the decision of a Division 
Bench of the Bombay High Court in 
Secy. of State v, Tatyasaheb (AIR 1932 
Bom 386), In that case as a result of the 
proceedings under the Land Acquisition 
Act, there was an adjudication by the 
High Court that a certain sum- was pay- 
able by the Government to a particular 
person and the Government as a result 
of those proceedings became entitled to 
take possession of the land in question 
under the provisions of the Land Acqui- 
sition Act. The ‘Government sub=- 
- sequently filed a suit against that person 
saying that the defendant was not enti- 
tled to the land for which he was paid, 
but that the land in fact all the time be- 
longed to the Government, The payment 
of the amount was under a mistake, The 
money paid was sought to be recovered 
under Section 72 of the Contract Act, 
The Bombay High Court in appeal on 
the matter held that the Government’s 
claim cannot lie on account of estoppel. 
Beaumont C. J., said that having regard 
to the terms of the Government notifica- 


tion which described the land in such a. 


manner as to negative the suggestion that 
it was Government land, and having re- 
gard to the whole course of the land ac 
quisition proceedings which were utterly 
inconsistent with the land being Gov- 
ernment land the Government must 


be taken to have represented 
that the land did not belong to 
the Government. In reply to the con- 


tention raised by the Advocate General 
in the matter that there was no evidence 
that the defendant altered his position 
as a result of the said representation, 
the Chief Justice said that the defendant 
clearly did alter his position. If the 
Government had said in 1906 that the 
land was their land, there would néver 
have been any proceedings under -the 
Land Acquisition Act and the defendant 
therefore would never have made the 
claim and would not have given up pns- 
session 
said :— 
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under the Act, He could have: 
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“I am in possession of the land and if 
Government claim it they must bring a 


suit against me.” 


The Chief Justice further observed that 
the whole course of conduct by the de- 
fendant was altered by the fact that 
the Government represented that the land 
was not their land and they should not 
be allowed now to contradict that repre- 
sentation on which the defendant had 
acted to his detriment. 


23. The true position is as stated by 
Poti J., speaking for the Bench in State 
of Kerala v. Chandran (ILR (1980) 1 Ker 
609):— 

“The State has necessarily multifarious 
activities and it functions through its offi- 
cers at various levels. What an officer 
does in the usual course at one end of 
the administration cannot normally ope- 
Tate as estoppel against the proper stand 
another officer or authority may take. 
When -Kerala Private Forests (Vesting 
and Assignment) Act came into force, the 
officers of the Forest Department had 
necessarily to exercise themselves to 
find out the lands through the length 
and breadth of the State that are seen to 
have vested under the Act in the State, 
That called for enquiry, assessment and 
determination by the officers before they 
could take action. This naturally took 
time. In the meanwhile the fact that 
for such lands, which were ultimately 
claimed as. vested in the State, tax was 
paid by a citizen and was received by 
the Village Officer, would not in any way 
disclose a stand of the Government that 
it is land which had not vested in’ the 
Government. There would have been 
no occasion for the Government to con- 
sider whether such land was vested or 
not when tax was offered to the Village 
Officer and was received by his, or even 
when the tax was collected by. the vil- 
lage officer by employing the official pro- 
cess, There is no question of any waiver 
or relinquishment in such conduct, There 
is no question of any estoppel for estop- 
pel would operate only where one party 
acts upon a representation, by the other 
party, Therefore, to say that the re- 
ceipt of tax after 10th May 1971 is by 
itself conclusive proof or even a material 
circumstance, would be erroneous”. 

We wholly agree with this statement of 
law. Nor. does a question of application 
of the principles of ‘“approbate and re- 
probate” arise. The Supreme Court in 
Nagubai v. Shama Rao (ATR 1956 SC 
593) quotes the following observations of 
Scrutton L, J., and then the statement of 
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“3. Private forests to vest in Gov- 
ernment :— 
ie Notwithstanding anything contain- 
in any other law for the time being 
in force, or in any contract or other do- 
cument, but subject to the provisions of 
seb-sections (2) and (3), with effgct on 
‘and from the appointed day, the owner- 
ship and possession of all private fo 
the State of Kerala shall by e of 
this Act, stand transferred to and vested 
the Government free from all encum~ 
ances, and the right, title and interest 
of the owner or any other person in any 
vate forest shall stand extinguish 


‘| (2) Nothing contained in sub-sec. (1) 
shall apply in respect of so much extent 
land comprised in private forests; held 
an owner under his personal cultiva- 
on as is within the ceiling limit appli- 
ble to him- under the Kerala Land Re- 
Act, 1963 (Act 1 of 1964) or! any 
ding or structure standing thereon 
or appurtenant thereto, 


Explanation :— For the purposes of this 
AEE “cultivation” includes culti- 
tion of trees or plants of any species. 
(3) Nothing contained in sub-séc (1) 
all apply in respect of so much extent 
private forests held by an er 
under a valid j document of title 
ecuted before the appointed day and 
tended for cultivation by him, which 
together with other lands held by him to 
nik Chapter IM of the Kerala|Land 

orms Act, 1963, is applicable, does not 
exceed the extent of the ceiling area R 
plicable to him under Section 82 of the 
contain- 


aid Act. 
(4) Notwithstanding anything 

ed in the Kerala Land Reforms Act] 1963, 

‘\private forests shall, for the purposes of 
sub-sec, (2) or sub-sec, (3), be deemed to 
be lands to which Chap, IM of the said Act 
is applicable and forthe purposes of cal- ` 
culating the ceiling limit applicable to an 
owner, private forests shall be deemed to 
be “other dry lands” specified in| Sche- 
dule TI to the said Act.” 
us the extent that may stand exclud- 
by view of sub-sections (2), (3) and 
(4) of Section 3, private forests as defined 



















statutorily transferred and vested 
Government on the date the Act came 
to force free from all encumbrances. 
The right, title and interest of the 
r or any other person in such pri- 
ate forest stood extinguished also, It is 
conceivable that such vesting will 
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stand cancelled or the right, title and in- 
terest of the owner will be revived by 
any acceptance of basic tax. As the 
learned Additional Advocate General con- 
tended it is not possible for any one to 
plead estoppel on the part of the Gov- 
ernment and custodian relying upon: any 
action taken by an officer of the Gov- 
ernment. There can be no waiver of 
compliance with statutory provisions 
enacted in the public interest, nor estop- 
pel against setting up non-compliance 
with them. It will be. useful here to 
quote the observations of Lord Maugham 
in Maritime Electric Co, Ltd, v. General 
Dairies Ltd., 1937 AC 610 at 620: 


“Where, as here, the statute imposes a 
duty of a positive kind, not avoidable by 
the performance of any formality, for 
the doing of the very act which the | 
plaintiff seeks to do, it is not open to the 
defendant to set up an estoppel to pre- 
vent it. This conclusion must follow from 
the circumstances that an estoppel is 
pan a rule of evidence which, under cer- 

tain special circumstances, can be in- 
voked by a party to an action; it cannot 
therefore, avail, in such a case, to re- 
lease the plaintiff from an obligation to 
obey such a statute, nor can it enable the 
defendant to escape from a statutory ob- 
ligation of such a Kind on his part. It is 
immaterial whether the obligation is 
onerous or otherwise to the party suing. 
The duty of each party is to obey the 
law. ” ' 

21. Similarly, a statement made by an 
officer of a planning authority that cer- 
tain land has an existing user—right does 
not estop the authority from subsequent- 
ly exercising its statutory discretion to 
serve an enforcement notice in respect 


‘of the user — Southend-on-Sea Corpora- 


tion v. Hodgson (Wickford), Ltd., (1962) 1 
QB 416. The following passage in Bindra’s 
Interpretation of Statutes — 6th Edition 
1975 at ‘page 338 based on two decisions, 
P. H. Avari v. State of West Bengal, 
(AIR 1958 Cal 203 at 205) and Federal 
Crops ‘Insurance Corporation v, A. A. 
Merrill (1947) 332 US 380:92 L, ed 10) 
is of relevance in this contexts 
“Reliability of official’ advice cannot 
alter the construction of the statutes and 
the Rules made thereunder. There can 
be -no estoppel against the Government 
on a point of law and construction of 
statute. Neither the Government nor the 
Court will be bound by the interpreta- 
tion of ‘the Act and the Rules made by 
an Administrative Officer. The law of 
the country is what the statute and 
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ed to this area. . There is no provision 
in the Act, to exclude or exempt eucalyp~ 
tus plantation from the operation of 
the Act. Such plantation’ area. would 
therefore come within the purview of 
the Act, Though the tea industry may 
require some fuel, it does not mean that 
vast areas of forest land are to be left 
with the petitioner-Company for the 
supply of firewood. The Act does not 
exclude forest lands for the purpose of 


collecting firewood in industry, Fire- 


wood and other fuel material will be av- 
ailable even without reserving forest 
land. The claim is not ancillary purpose 
and in any event the claim is exorbitant, 
Buildings ete, are really in the excluded 
areas, 


17. In holding in favour of the Com- 
pany, the forest Tribunal pointed out 
that the Tahsildar South Wynad had de- 
manded as per a letter of 8-3-1972 basic 
land tax for 1970-71, 1971-72 from the 
petitioner-Company in respect of all tha 
properties held by it in various villages 
of South Wynad Taluk, The total amount 
of revenue thus claimed was Rupees 
40,266.42 which included tax in respect 
of the areas in dispute in all the peti- 
tions. The Tribunal concluded that the 
very fact that revenue has been collected 
for the property after 10-5-1971, would 
go to prove that these lands do not come 
within the ambit of the Act, for if they 
are forest lands which had vested in the 
Government with effect from 10-5-1971, 
there was no question of collecting re- 
venue in respect of these lands after that 
date. Lands which had not vested in 
the Government under the Act would be 
subject to the liability for land tax, 
Hence the Tribunal concluded that the 
areas in dispute in the petitions have to 
be excluded from the operation of tha 
vesting provision in the Acf, 

18. In regard to eucalyptus plantation 
the Tribunal was of the view that apart 
from the ground of exclusion of these 
Tands from vesting in the Government on 
account of the action of the revenue au- 
thorities in collecting. basic tax after 
10-5-1971, Eucalyptus was planted for 
being used as firewood for the purpose 
of processing tea. Planting an area with 
eucalyptus for the purpose of firewood 
will be, according to the Tribunal, using 
the land for a purpose ancillary to the 
cultivation and the preparation of the 
same for market i under Sec- 
tion 2 (H) (1) O (B) of the Act. Therefore, 
for that reason also eucalyptus planta- 
tion is liable to be excluded, The Trix 
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bunal would further state eucalyptus 

plantation is an agricultural crop because 

it was planted by using “agricultural 

methods spending money and utilising 
labour” and therefore liable for exemp- 

re under Section 2 (f) (1) (i) (C) of the 
ct, 

19. The Tribunal also held that the 
area occupied by labour lines, kitchen 
garden of labourers and cattle sheds 
have to be excluded, So also, areas—oc~ 
cupied by Schools, Madressa, Pump 
house, well, over-head tanks for water 
supply, wet lands, temple, church and 
mosque and their premises, burial 
grounds, fire belt, bungalows, staff 
quarters, playgrounds and roads. But 
the Tribunal also: found that but for the 
fact of demand and acceptance of revenue 
no area could be excluded on the ground 
that it is necessary as grazing land for 
the cattle belonging to the workers as 
recommended by the Commissioner. 
Grazing according to the Tribunal is not 


` 


‘an ancillary purpose coming under the 


Act. So also area claimed as fuel area 
for future need, rockey patches or areas 
used for collection of leaves, bamboos 
or thorns, The Tribunal points out none 
of these are ancillary purposes under the 
Act. However as stated earlier the peti- 
tioners were entitled to exclusion of all 
Tands included in the applications on the 
ground of demand and acceptance of rë- 
venue, 


20. It is in these circumstances the 
Company and the State have come up in 
appeals from the order questioning the 
findings in so far as they are against 
them. First we shall consider how far 
the Tribunal was right in holding that 
demand and acceptance of the basic land 
tax after the coming into force of the Act 
would exclude the lands from being 
vested in the State. The only reason 
given by the Tribunal is that there is no 
question of collecting revenue for the 
lands after 19-5-1971, as it is only lands 
which are not vested in the Government 
under the Act which are liable for pay- 
ment of the said tax. That is so, But 
we are not able to see the logic behind the 
conclusion the Tribunal reaches on that 
factor, that lands in respect of which 
such tax was paid got themselves exclud- 
ed from the vesting provisions, Suppose 
by mistake or even by design, the re- 
venue collecting authority accepts basie 
tax for lands which by the Statute had 
vested in the Government. By what 
process do they cease to be lands vest in 
the State? Section 3 of the Act reads g= 
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when damage has been maliciously ior 
wantonly caused to any fruitbearing 
trees or growing ‘crops’. 
12. The ‘explanation’ to Section 3 | (2) 
of the Act affords another clue. Under 
Section 3 (1), private forests vest in Gov- 
ernment. Sub-section (2) however ex- 
cludes from such vesting lands within 
the ceiling limit applicable to an owner 
if they are under his personal. cultiva- 
tion. Cultivation for this purpose “in- 
cludes cultivation of trees or plants of 
species”, That is, lands used for the 
cultivation of any kind of tree, fruit- 
be; or otherwise, are excluded. The 
legislature had obviously addressed] it- 
self twice to the question of excluding 
lands cultivated with trees. For oe 
sion from vesting under Section 3 (2), i 
was prepared to consider trees of eee 
variety; but for exclusion from the defini- 
tiọn clause, it was prepared to consider 
only fruit-bearing trees, and not others. 
e wider language used in Sec. 3 (2) 
spov become meaningless if all trees 
are even otherwise covered by the term 
icultural crop’ in the definition clause, 
had briefly referred to this aspect in 
Sirareaah (16) of the judgment in | the 
algamated Malabar Estates case, (AIR 
1980 Ker 137) (FB)._ 
13, After considering all aspects, we see 
be to revise our view in the mat- 
as stated in ILR (1979) 2 Ker 525: 
1980 Ker 137) (FB); Lands planted 


ith eucalyptus for the purpose of using 
timber later or for other purposes: will 
ot come within the exemption contained 











Section 2-(f) (1) (i) (C) of the Act and 
erefore such lands are vested inj 
vernment under Section 3 of the | 
priori lands cultivated with teak] 


ould vest in the Government, 


14. We will now go into the various 
facts and other pleas raised in these cases. 
As noted earlier, M. F. A. Nos. 209, 211, 
A 233 and 234 of 1979 are appealsj filed 
the State against the common order 
five applications (O. A. Nos. 3,:4, 5, 
and 26 of 1975) filed before the Forest 


ibunal by the Malayalam Plantations 
td., in respect of their estates, Chundale 


the 
Act, 
also 





state, Achoor Estate, Arrapetta Estate, 
ournamulla Estate ‘and Sentinel | "Rock 
all in South -Wynad Taluk 
comprising areas to which 
E Preservation of Private Forest 
ct had applied. The order | was 
ba Ta by the Forest Tribunal, Calicut 
13th March, 1979, by which the an- 
te ath 3 were allowed d declaring the 


A 
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Iands included therein are not falling 
under the Act. M. F. A, Nos.. 264, 265, 
266, 267 and 268 of 1979, are appeals by 
the Company. 


_ 15. The contentions of the Company 
in the five petitions are that the Com- 
pany is a Sterling Company incorporated 
in England having its principal office in 
India at Willingdon Island, Cochin-3. 

Cultivation and processing of tea for the 
purpose of marketing on a commercial 
scale is the main line of activity pursued 
in its Estates, Apart from the area cov- 
ered actually by the tea garden, there 
are substantial areas planted with red 
gum (Eucalyptus grandis), Besides there 
are wooded areas and waste land, In some 
of the estates there are small extents of 
wet lands and arecanut gardens. There 
are rocky areas also. In one of the es- 
tates besides the staff quarters and 
labour lines, there are mosque, church, 
temple, clubs, lying scattered over the 
area, The processing of tea for the mar- 
ket constitutes a manufacturing process 
‘involving ‘the use of enormous ‘quantities 
of fire wood as fuel throughout the year 
which in turn makes it imperative to 
ensure that there is an unfailing source 
of supply of the same. It is with this 
end in view that substantial areas have 
been planted with red gum trees, Pro- 
duction and processing of tea requires 
the retention in reserve of a considerable 
extent of. wooded area in order to en- 
sure a perennial supply of fire wood 
which is the sole source of fuel necessary 
to keep the wheels of the tea industry 
moving. Furnace oil is scarce and costly 
and therefore it is not an alternative fuel- 
to fire wood. It is also alleged that even 
if the area concerned is a vested forest, 
that will have to be assigned to the agri- 
culturists after excluding lands liable to 
be exempted from the scope of ceiling 
area as provided in the Kerala Land Re- 
forms Act, According to the petitioner- 
company it has no lands in excess of the 
ceiling limit and hence entitled to lands 
in their possession. 

18. The State of Kerala and the Cus- 
todian of Vested Forests. have refuted 
these contentions. They would state 
that the applicant is not entitled to the 
claims set up. The area claimed consists 
of four classes of forest land (1) area al- 
leged to be not governed by Act 26 of 
1971, (2). area clear-felled and planted 
with eucalyptus, (3) area planted with 
eucalyptus tree which are enclosures 
in the tea estate and (4) thickly wooded 
virgin forest, The M. P, P, F, Act appli- 
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ory Construction. No doubt this rule is 
neither conclusive nor of universal appli- 


cation and is to be applied with great- 


caution. It may be applied only when in 
the natural association of ideas the con- 
trast between what is provided and what 
is left out leads to an inference that the 
latter was intended to be excluded; it 
may accordingly be held inapplicable if 
there exists a plausible reason for not 
including what is left out. (See C. W. 
Co-operative T Society v. .Punjab 
State (AIR 1962 Punj 94 at p. 98). How- 
ever in the context of the statute with 
which we are here concerned we find no 
difficulty in concluding that the specific 
reference to fruit bearing trees in the 
clause excludes other trees to be taken 
in by the term ‘other agricultural crop’, 
Looking at the matter in another way, 
it is significant that sub-clause (A) which 
excludes nilams does not exclude all 
lands where paddy is grown. Only lands 
adapted for paddy cultivation are exclud- 
ed. “Hill paddy” cultivation on the slopes 
of hills and forests is a well-known form 
of cultivation in the State; but those 
Jands are not nilams. Paddy being an 
agricultural crop, can it be said that the 
legislature excluded certain classes of 
paddy-growing lands under sub-cl. (A), 
and left other types to be excluded by 
the latter part of sub-clause (C)? If the 
intention was to exclude all lands used 
for paddy cultivation, that could have 
been served without specifically mention- 
ing “nilam” in sub-clause (A). This cir- 
cumstance also indicates that the term 
‘agricultural crop’ in sub-clause (C) 
should be understood in a restricted 
sense, 


11. The word “crop” is of such a 
nature that its real meaning in a Statute 
will have to be found out from the con- 
text in which the word is used. In its 
more general signification it means all 
the products of the soil that are grown 
and raised annually and gathered during 
a single season. In this sense the term 
includes both fructus industriales and 
fructus naturales. “Fructus naturales” 
are crops that are produced by the 
powers of nature alone. They are within 
the classification of real property or land 
unless severed from the land, “Fructus 
Industriales” . are annual crops that are 
obtained by yearly labour and cultfva- 
tion. (See Corpus Juris Secundum 


Vol. 25 under the title “Crops” — 1954 


Edition Pages 1 to 3). However in a 
decision of an American Court Story v. 
Christin (125 Am LR 1402). it is stated 
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that the word “crop” taken in its most 
„comprehensive. sense, includes fruits 
grown on trees, but trees themselves. 
capable of producing fruit, never have 
been included in that term. Trees attach- 
ed to soil by roots in order to keep them 
ready for sale and transplantation are 
mot profit of land in the same sense as 
annual crop, matured from seed planted 
in ground and harvested within year, and 
do not constitute “crop” within the legal 
meaning of such term. (Corpus Juris 
Secundum — Vol, 25: Page 2), In another 
American Case — Bagley v. Columbus 
Southern Railway Company (25 SE 638: 
34 LRA 286) — referred to on page 3 of 
Corpus Juris Secundum — Vol, 25 p. 3 
— it was said that the question has be- 
come involved in a mystic maze of un- 
certainty and contradiction”, the only 
conclusion deducible from the authorities 
being that a “growing crop is a sort of 
legal species of chameleon”, The mean- 
ing is to be found from the context. For 
example, Black L, J. said in MyAvoy v. 
Down County Council (1958) N.1. 183 at 
184 (quoted in “Words and Phrases Le- 
gally Defined” Vol, I at page 381 :— 


“The first thing which presents itself 
to one’s mind when the word ‘crop’ is 
used is a cereal or agricultural crop, 
whether it be one grown for food, such 
as corn or potatoes or turnips, or an 
agricultural crop not grown for food, 
such as flax or hemp or cotton. Those 
are the kinds of thing one naturally 
thinks of, and if this phrase had occur- 
red in a statute of 100 or 150 years ago, 
I think I would have regarded it as 
meaning something of that sort, Mr. O’ 
Donnell (counsel for the respondent) 
however, contends...,.....that at the pre- 
sent day the growing of trees and the 
art of forestry have developed to such an 
extent that trees are planted for the 
purpose of producing timber, and are 
treated systematically as a crop to be out 
at a definite future time, just as cereals — 
or other crops are, and that they are 
therefore a growing crop, At first sight 
this sounds - to be a strong proposition, 
but when one thinks of the meaning of 
‘crop’ it is hard to find a distinction be- 
tween the systematic growing of trees 
for timber and the systematic growing of 
corn or potatoes; each is sown or plant- 
ed and cultivated with the intention that 
it should be harvested in the future.” 
-The Court was interpreting there Sec. 2 
of the Criminal Injuries Act (Northern 
Ireland), 1956- which provides that com- 
pensation may be obtained under the Act 
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ed in our Judgment in the earlier case 
is y to create an impression that we 
haye laid down in that (case) that on the 
ciple of ejusdem generis the test|of 

ty of the crop is the criterion to ibe 
applied for d ing whether a case 
falls within the scope of the expression 
“Iands which are principally cultivated 
with any other agricultural crop”, ; 


“One should not deviate from the nor- 
mal rules of statutory construction and 
refuse to evaluate the E ee the 


wore “any other” appearing before agri- 
al crop in Section 2 (f) (1) @) (C) 
of fe Act, We find much force in 
tion of the learned Additional Ad- 
vane General that the use of these 
attracted the principles of ejusdem 
generis, according to which the words 
“agricultural crops” in the section can 
only a similar crop as cashew jor 
fruit bearing trees mentioned | in 








oth 


es peas clause,” 

above passsage contains only a pass- 

ed observation incidentally made by |us 
reference to one of the contentions 
Gei forward by the Additional Advocate 

m 





eral and if does not form part of the 
reasoning.on which the conclusions 
recorded in the Judgment are rested. 
must however state that on a seals 
nation of the said aspect relating to the 
applicability of the principle of ejusdem 
generis to the present context we now 
co er that the said principle may hot 
e any application in interpreting 
secpo of the words contained in 
econd part of clause ‘C’, As already in- 
cated by us, the first part of clause |'C" 
be understood as dealing with lands 
rei with trees and second part 
piggies crops other than trees, 
of. the correctness; or 
tHerwise of the application of the rule 
of ejusdem generis, there cannot be any 
doubt that the expression “cashew and 
other fruit bearing trees” used in the 
a portion of the sub-clause concerned 
rules out trees being included in the lat- 
class — “principally cultivated with 
rad other agricultural crop”, As Pollock 
B, said in Attorney General v, Sillem 
cba 2 H&C 431 at 5151 
‘in order to know what a statute does 
mean, it is one important step to know. 
what it does not mean; and if it be quite 
clear that there is something which 
a not mean, then that which is sug~ 
gested or supposed to be what it doés 
mean must be in harmony.and consistent 
not 


the 

















th what it-is clear that it does 
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mean, What it forbids must be consistent 
with what it permits.” 

We have therefore no difficulty in reite- 
rating what we said in the earlier deci- 
sion that 

“mention of the fruit bearing trees in 
the clause, (lands which are principally 
cultivated with cashew or other fruit 
bearing trees or are principally cultivat- 
ed with any other agricultural crop) 
should exclude what are generally under- 
stood as non-fruit bearing trees,” 

8. In the words of Justice Frankfurter 
words should be ‘taken not as self con» 
tained phrases but with a history and 
part of a serial (Romero v, International 
Terminal Operating Co, (1959) 358 US 
354), A sentence should be construed in 
its entirety in order to grasp its true 
meaning, As aptly put by Lord Green, 
M. R, in Bidie v, General Accident, Fire 
and Life Insurance Corporation (1948) 2 
All ER 995 at 998: 


“The first thing one has to do in con- 
struing words in a section of an Act of 
Parliament, is not fo take those words in 
vacuo, so tò speak, and attribute to them 
what is sometinies called their natural 
and ordinary meaning, Few words in the 
English language have a natural or ordi 
nary meaning in the sense that they 
must be so read that their meaning is 
entirely independent of their context. 
The method of construing statutes that 
I prefer jis, not to take particular words 
and attribute to them a sort of prima 
facie meaning which you may have ‘to 
displace or. modify, It is to read the sta- 
Tute as a whole and ask oneself the ques- 
tion 5 i 
‘In this state, in this context, relating 
fo this subject-matter what is the true 
meaning of that word’,” 

Sir Robert Collier said in Robertson v. 
Day, (1879} 5 AC 63 at p, 69); 

“It is a legitimate rule of construction 
to construe words in an Act of Parla- 
ment with reference to words found in 
immediate ‘connection with them,” 
Therefore it will be quite proper to rule 
out “any trees” as coming within the 
ambit of the term “other agricultural 
crop” in view of the earlier mention of 
“cashew and other fruit bearing trees,” 

10. We.might here also point out to 
the~ principle behind the maxim “Expres- 
sio unius est exclusio alterius” — Express 
mention of one person or things implies 
the exclusion of other person or things, 
This maxim is a product of logie and 
common sènse — Sutherland on Statut- 
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factories, quarters for workmeri, hospi- 
tals, schools and play-grounds shall be 
deemed to be lands used for purposes 
ancillary to the cultivation of such crops; 

(C) lands which are principally culti- 
vated with cashew or other fruit bear- 
ing trees or are principally cultivated 
with-any other agricultural crop and 

(D) sites of buildings and lands appur- 
tenant to and necessary for the conveni- 
ent enjoyment or use of, such buildings) 

(ii) any forest not owned by the Gov- 
ernment, to which the Madras Preserva- 
tion of Private Forests Act, 1949 did not 
apply, including waste lands which are 
enclaves within wooded areas. 

(2) in relation to the remaining areas 
in the State of Kerala, any forest not 
owned by the Government, including 
waste lands which are enclaves within 
wooded areas, 


Explanation. — For the purpose of this 
clause, a land shall be deemed to be a 
waste land notwithstanding the existence 
thereon of scattered trees or shrubs,” ` 


6. We are here concerned with lands 
to which the Madras Preservation of Pri- 
vate Forests Act, 1949 applied immediate- 
ly before the appointed day, as pointed 
out in the Act namely 10th May, 1971, 
Lands which are excluded from the term 
as explained in the definition in respect 
of such lands are indicated in gub- 
clauses (A), (B), (C) and (D) of clause (1) 
(i) of the provision (Section 2 (f)). We 
might leave out sub-clause (D) which 
refers to sites of buildings and lands ap- 
purtenant to and necessary for the con- 
-© venient enjoyment or use of such build- 
ing, It might be noted that sub-cls. (A), 
(B) and (C) deal with cases in which one 
agricultural crop or other is raised, There 
is to some extent therein a detailed’ enu- 
meration of the agricultural crops, the 
raising of which in such lands entitles 
those lands to be excluded from the defi- 
nition of ‘private forest’, Sub-clause (A) 
deals with gardens and nilams as defin- 
ed in the Kerala Land Reforms Act, 1963 
(Act 1 of 1964), ‘Garden’ means lands 
used principally for growing coconut 
trees, arecanut trees or pepper vines or 
any two or more of the same, Nilam 
means lands adapted for the cultivation 
of pacdy. Sub-clause (B) deals with what 
may be called plantation crops, cultiva- 
tion of which in the general sense would 
be cultivation of agricultural crops, Such 
agricultural crops are by name specified. 

hen comes sub-clause (C). The refer- 

nee to cashew or other fruit bearing 
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trees, with the subsequent mention of 
other agricultural crops is positive indi- 
cation of the fact that non-fruit bearing 
trees are taken out of the lterm “other 
agricultural crops.” Otherwise there was 
No necessity for the reference to cashew 
or other fruit bearing trees. Cashew is 
taken by the Statute as a fruit bearing 
tree, as is clear from the word “other” 
used before “fruit bearing ' trees,” 


7. If the legislature had intended to 
use the expression ‘agricultural crop’ in 
a.wide sense so as to take within its 
scope trees which either bear fruits or 
yield good timber it was totally unneces- 
sary for it to use in the first part of 
clause 'C’ words “are principally culti- 
vated with cashew or other fruit-bearing 
trees” since cashew and fruit-bearing 
trees also fall within the description 
‘agricultural crops’ when used in the 
wide sense, the purpose of the legislature 
would then have been fully served by 
enacting only the words now contained 
in second part of clause 'C omitting 
therefrom the expression ‘any other’. 
Such an interpretation which renders the 
first part of clause ‘C’ totally otiose does 
not appear fo us to be correct or accept- 
able. The reasonable interpretation to be 
placed on clause ‘C’ is to understand the 
first part as dealing with lands cultivat- 
ed with trees (excluding rubber, cinna- 
mon etc, dealt with in clause ‘B’) the 
scope of the exclusion being expressly 
restricted to the case of such lands to 
these cultivated with fruit-bearing trees 
including cashew, and to understand the 
latter part of clause ‘C’ as dealing with). 
lands cultivated with agricultural crops 
other than trees. In the context there- 
fore cultivation of timber or eucalyptus 
trees cannot be equated to cultivation of 
any other agricultural crop, though in a 
wide sense such cultivation ‘of non-fruit 
bearing trees may also amount to agri- 
cultural operation. And as we said in the 
earlier Full Bench decision — ILR (1979) 
2 Ker 525: (AIR 1980 Ker 137) — in the 
interpretation of statutes the courts de- 
cline to consider other statutes proceeding 
on different lines and including different 
provisions, or the judicial decisions there- 
on, Lord Reid said in London Corpora- 
tion v. Cusack Smith 1955 AC 337 (HL): 

“It does not necessarily follow that if 
Parliament uses the same words in quite 


a different context they must retain the 


same meaning.” 

- 8 As pointed out by the Division 
Bench which referred these cases to the 
Full Bench, the following passage con- 
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N 
scribed. This integrated activity which 
titutes agriculture when it is under- 
en and performed in regard to any 
land, that land can be said to have been 
used for agricultural purposes and the 
income derived from the land by agricul- 
The term ‘agriculture’ cannot || be 
ined merely to the production | of 
grain and food products for human- be- 
ings and beasts but must be understood 
as; comprising all the products of the 
land which have some utility either |for 
consumption or for trade and commerce 
and would also include forest product 
su¢h as timber, sal and piyasal trees, 
casuarina plantations, tendu leaves, hee 
ranuts ete. So ran the arguments and/ on 
the basis thereof it was contended that 
ae cultivation of eucalyptus on a syste- 
matic and scientific basis was an agricul- 
the 
80 





tutal operation as understood 
Supreme Court and that the trees 





grown were agricultural crops thongh 

used for non-agricultural purposes. The 

al ative contention was that eucalyp- 

tus trees yield edible. fruits and that ithe 

t were therefore to be treated; as~ 
t-bearing trees. It was further . con- 


tehded that even though the purpose un- 
derlying the. development of any pees 
ofi land by planting one and the " same 
species of tree may vary from person to 
person and one of the many purposes of 
eucalyptus plantation is.to utilise if as 
ajraw material for making pulp for the 
concerned, it cannot be said that 
it|is unsuited for human consumption! In 
art the cultivation of eucalyptus trees 

1 be cultivation with an agricultural 
op. We met these contentions in| the 
“Allowing manner (quoting from para 13 
of the judgment) :— 


“It might be that in a basic and general 
sense, rearing of eucalyptus trees might 
be an agricultural operation. Eucalyptus 
trees are grown with human skill |and 
labour upon the land itself. The cultiva- 
ey such trees might be agricultural, 
t g the integrated activity of the |cul- 
tivator as a whole, But the question in 
this case is, can the lands where| the 
calyptus trees are grown be said to be 
cipally cultivated with “any 
icultural crop” within the oe Z 
the term in the context in which 

ed in Section 2 (f) (1) (i) (c) of the lact 
ention of the fruit bearing trees in the 
clause, (lands which are principally culti- 
vated with cashew or other fruit bearing 
trees or are principally cultivated with 
y other agricultural crop) should] ex- 
ude what are generally pnderstood as 
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non-fruit bearing trees, There cannot be 
much ‘dispute that as generally under- 
stood by .the ordinary man eucalyptus 
trees are non-fruit-bearing trees. We. 
cannot construe expressions used in one 
Act with réference to the meaning of ex- 
pressions in another Act, To us, it would 
appear that the decision in AIR 1957 SC 
768 could not have application here, The 
Supreme Court there was construing the 
meaning of certain words appearing in 
the Indian (Income-tax: Act in the context 
of the definition contained in that Act. 
We. are not here concerned with the 
meaning of the expressions “agriculture” 
and “agricultural operations” in a basie 
sense. The raising of teak, the raising of 
casuarina, etc. as the raising of eucalyp- 
tus might be an agricultural operation in 
the broad sense of that expression. But 


we find it difficult to say that lands culti-. ° 


vated with eucalyptus trees would be 
lands principally cultivated with an agri- 
cultural crop coming within the ambit of 
the term ‘agricultural crop” as used in 
the Act.. One should not deviate 
from the normal rules of statutory con- 
struction ‘and refuse to evaluate the 
meaning of the word “any other” appear- 
ing before’ agricultural crop in Section 2 
(Ð (1) G) (C) of the Act. We find much 
force in the contention of the learned 
Additional: Advocate General that the use 
of these words attracted the principles of 
ejusdem generis according to which the 
words “agricultural crops” in the section 
can mean ‘only a similar crop as cashew 
or other fruit bearing trees mentioned in 
the same clause.” ; 

5. Section 2 (f) of the Act defines 
‘private forest’. - As per that ‘private for- 
est’ means : — 

“(1) in relation to the Malabar district 
referred to in sub-section (2) of Section 5 
of the States Reorganisation Act, 1956 
(Central Act 37 of 1956) — 

(i) any land to which the -Madras Pre- 
servation of Private Forests Act, 1949 
(Madras Act XXVII of 1949), -applied im- 
mediately | before the appointed day ex- 
cluding —_ 


(A) lands which are gardens or nilams 
as defined in the Kerala Land Reforms 
Act, 1963 (1 of 1964); 

(B) lands which are used principally 
for the cultivation of tea, coffee, cocoa, 
rubber, cardamom or cinamon and lands 
used for any purpose ancillary to the 
cultivation of such crops or for the pre- 
paration of the same for the market. 

Explanation. — Lands used for the con- 
struction of office buildings, godowns, 
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the rule of ejusdem generis should be so 
read as to take in such crops as sugar- 
cane, tapioca and eucalyptus, In short, 
the contention of learned counsel Sri 


P. K. Kurien is that though the Full. 


Bench has indicated that the term ‘any 
other’ appearing before the words ‘agri- 
cultural crop’ is to be read ejusdem gene- 
ris there is no guidance for application 
of this principle. It is further said that 
on a plain application of the rule of ejus- 
dem generis it is not shown that eu- 
calyptus will be out, though that is the 
conclusion reached by the Full Bench, 
The learned Additional Advocate Gen- 
eral submits that the rule of ejusdem 
generis is to be applied not in relation 
to the term “any other” appearing be- 
fore ‘agricultural crop’ but to the term 
‘other’ appearing before fruit bearing 
trees in Section 2 (f) (1) (i) (C). In other 
words “other fruit bearing trees” are to 
be understood as belonging to the same 
class as cashew and once so understood 
the latter class “principally cultivated 
with any other agricultural crop” should 
be understood as any crop other than 
trees. Of course, this is not the approach 
in the Full Bench case, 

2. Since the question is of considera- 
ble importance and would be recurring 
before us we think that in the circum- 
stances itt would be appropriate to refer 
these cases to a Full Bench despite the 
earlier decision of the Full Bench. Pos- 
sibly the Full Bench which decided the 
case earlier may be able to give an ap- 
propriate explanation for the passage we 
have extracted, 

In the result the appeals are referred 
to a Full Bench for hearing”, 


M. F. A, Nos, 264, 265, 266, 267 and 268 
of 1979, are also appeals from orders 
against which the State has filed appeals 
in M. F. A. No. 209, 211, 212, 233 and 
234 of 1979, Therefore, they were also 
referred to the Full Bench to be heard 
along with the State appeals. In M. F. A. 
Nos. 303, 304 and 328 of 1978 one of the 
questions that arise is whether eucalyp- 
tus plantation would come within the 
term ‘private forest’ under the Kerala 
Private Forests (Vesting and Assignment) 
Act, 1971, hereinafter referred to as ‘the 
Act’. In view of the reference of that 
question in the other cases aforemen- 
tioned, these three appeals were also re- 
ferred to the Full Bench to be heard 
along with those appeals. f 


2. We think before going into the de- 


tailed facts of the cases referred to, in tion with the basic operations at first de- 
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the nature of the order of refer- 
ence’ it would be necessary to ex- 
plain the basis of our decision in- 
State of Kerala v. Amalgamated 
Malabar Estates (P) Ltd., ILR (1979) 2 
Ker 525: (AIR 1980 Ker 137) (FB). 
This same bench had rendered that deci- 
sion wherein it was held that lands cul- 
tivated with eucalyptus trees cannot be 
considered to be lands principally culti- 
vated with an agricultural crop coming 
within the ambit of the term ‘agricultural 
crop’ as used in Section 2 (f) of the Act 
3, Elaborate arguments were advanced 
before us in these appeals particularly 
with reference to the doubts or difficul- 
ties noted by the reference order, but 
even after a most anxious consideration 
of all the points raised, we find no rea- 
son to depart from the conclusion that 
non-fruit-bearing trees do not come 
within the purview of “other agricultural: 
crop” in Section 2 (f) (1) (i) (C), though 
some clarification may be necessary. 
4 It might be stated in this connec- 
tion that in the case reported in ILR 
1979 (2) Ker 525: (AIR 1980 Ker 137) (FB) 
arguments had been advanced before us 
on the basis of the Supreme Court deci- 
sions in Malankara Rubber and Produce 
Co. v, State of Kerala, (1972) 2 SCC 492 : 
(AIR 1972 SC 2027), Commr, of Income- 
tax v, Benoy Kumar, (AIR 1957 SC 768), 
that the term agriculture’ had to be 
understood as connoting the - integrated 
activity of the agriculturist in a wider 
sense so that lands yielding all kinds of 
products which are the result of the 
agricultural operations would be agri- 
cultural lands, and that every such 
product would be an agricultural 
crop, It was urged that the cultiva- 
tion of land does not merely com- 
prise of raising the produce of the land 
in the narrower sense of the term like 
tilling of the land, sowing of the seeds, 
planting and similar work done in the 
land which are basic operations but also 


-includes operations by the agriculturist 


for the purpose of effectively raising the 
produce from the land, They are the op- 
erations to be performed after the produce 
sprouts from the land, viz. weeding, dig- 
ging the soil around the growth, removal 
of undesirable undergrowths and all op- 
erations which foster the growth and 
preserve the same not only from insects 
and pests but also from depradation from 
outside, tending, pruning, cutting, har- 
vesting and rendering the product fit for 
the market. These all would be agricul- 
tural operations when taken in conjunc- 
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for Respondent. | 
CHANDRASEKHARA MENON, 
These appeals have cota, before E “on 
three separate orders of references by a 
Division Bench of this Court on 
the same date/~ 30-10-1979. Reference 
Order in M, F. A. Nos, 209, 211, 212, 233 
- jand 234 of 1979, reads as follows : — 
“In these appeals by the State one of 
the main questions we are called upon 
to decide is that covered by the decision 
of a Full Bench of this Court in State of 
Kerala v. Amalgamated Malabar Estates 
(P) Ltd, LL. R. (1979) 2 Ker 525: (AIR 
1980 Ker 137). Whether eucalyptus plante~ 
Hon falls outside the purview of the 
term ‘private forest’? as defined in the 
Kerala Private Forests (Vesting and As- 
signment) Act.26 of 1971 is the question 
that so arises. Relying. on the Full 
Bench decision the learned Additional 
Advocate General contends for the posi- 
tion that the orders of the Forest Tri- 
bunal have to be reversed. But counsel! 
|Sri P. K. Kurien appearing for the re- 
spondents in these cases canvasses the 
correctness of the decision of the Full 
Bench, Elaborate arguments have been 
addressed by counsel before us on the . 
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scope of the term “land which are prin- 
cipally cultivated with any other agri- 
cultural crop” appe: pearing in Sec, 2 (f) (1) 
@ (C) of ‘Act .26 of 1971,° In the case be- 
fore the Full Bench adverted to earlier 
it was contended by counsel for the re- 
spondents that eucalyptus tree was just 
another species of tree capable of bear- 
ing fruits just like cashew tree or any 
other fruit bearing tree, It was also 
contended that the terms “agriculture” 
and “agricultural operations” could bs 
appropriately applied in the case of a 
eucalyptus plantation, Dealing with this 
the Full; Bench said that as generally 
understood by the ordinary man euca- 
oe trees are non-fruit bearing trees, 
The raising of teak, the raising of casu- 

arina etc, as the raising of eucalyptus, 
might be an agricultural operation in the 
broad sense of that expression, But the 
Full Bench found it difficult to say that 
ands cultivated with eucalyptus’ trees 
would. be lands principally cultivated 
with agricultural crop coming within the 
ambit of the term “agricultural crop” as - 
used in the Act, The Full Bench pro- 

ceeded further to state thus: l 


“One should not deviate from the 
normal rules of stututory construction 
and refuse to evaluate the meaning of 
the word “any other” appearing before 
agricultural crop in Section 2 (f) (1) (i) (O) 
of the Act. We find much force in the 
contention of the learned Additional 
Advocate General that the use of these 
words attracted the principles of ejusdem 
generis,: according to which the words 
“agricultural crops” in the section can 
mean only a similar crop as cashew or 
other fruit bearing trees mentioned in 
the same clause,” 


Learned counsel Sri P, K, Kurien re~ ` 
lies on the above passage in support of 
his case. According to him applying the 
principle stated by the Full Bench in the 
above passage he is entitled to succeed 
as the application of the principle should 
Tead to, the logical conclusion that euca- 
Typtus is an agricultural crop, Applying 
the rule of ejusdem generis the term 
“agricultural crop” should mean crop 
similar to cashew and other fruit bear- 
ing trees. It is further said that the 
Full Bench had not indicated what ex- 
actly would be the class which would be 
covered’ by the application of the rule . 
of ejusdem generis. Eucalyptus, it is 
said, besides yielding fruit and honey, ' 
yields eucalyptus leave used for extrac- 
tion of oil, bark which again is said to 
be a commercial product and the trunk 
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into force free from all encumbrances, 
The right, title and interest of the owner 
or any other person in such private 
forest stood extin also, Demand 
and acceptance of the basic Iand tax 
after the coming into force of the Ac? 
would not exclude the lands from being 
‘vested in the State. It is not possible 
for any one to plead estoppel on tha 
part of the Government and custodian 
relying upon ahy action taken by an 
officer of the Government, There can be 
no waiver of complianca with statutory 
- provisions enacted in the public interest, 

nor estoppel against setting up non-com- 
- pliance with them. The action on the 
part of a village Officer in collecting the 
revenue cannot by any stretch of reason~ 
ing be regarded as a representation mada 
or stand taken on behalf of the Gov- 
‘ernment that it is a land which has nod 
vested in the Government, The statutory 
vesting under Section 3 with effect from 
10-5-1971 and tha Tribunal’s power 
under Section 8 to decide disputes relat- 
ing thereto cannot certainly be subject 
to what a Revenue Official might or 
. might not have dons after the aforemen< 
tioned date, (Paras 20, 23) 


(C) Kerala Private Forests (Vesting 
and Assignment) Act (26 of 1971), Sec- 
tion 2 (f) (1) (i) (B) — “Land used for 
any purpose ancillary to the cultivation 
of such Crops” — Meaning of. 


The meaning of ‘ancillary’ is sub- 
serving; ministering; auxiliary’, Supply 
of fuel wood cannot be said to be a 
purpose “ancillary to the cultivation of 
plantation crops”, Land planted with 
red gum and other trees cannot be exe 
eluded as ancillary area to the cultiva- 
tion of plantation crops and manufacture 
of plantation erops, Forest land with 
bamboo clusters and tree growth, such 
fands used as grazing land and also rocky 
areas are not entitled to be excluded on 
the basis of the provisions of Act 26 of 
1971, 1980 Ker LT 215, Approved; AIR 
£979 SC 1573, Rel. on. (Paras 24, 25) 


(D) Kerala Private Forests esting 
and Assignment) Act (26 of 1971), 
Section 2 (f) (1) (i) (B) Explanation — 
Lands occupied by staf quarters whe- 
fher to be excluded. 


Lands occupied by staff quarters, labour 
< fines, mosque, church, temple and clubs 
are liable to be excluded under the pro- 
visions of the Act. Lands where there 
are mosques, churches, temples and 
clubs intended for the use of the staff 
and workmen of the estate could well ba 
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considered to be lands used for the pur- 
pose ancillary to the cultivation, So also, 
lands occupied by buildings used for 
some purposes connected with the culti» 
vation and processing of tea for the 
market, Lands used as nursery, pump- 
house ete, are also properly excluded, 
(Para 28) 

(Œ) Kerala Private Forests (Vesting 
and Assignment) Act (26 of 1971), Sec- 
tion 3 (2), (4) — Exclusion of private for- | 
ests — ir gen ar og a p 
vides that notwithstanding an in 
Act 1 of 1964, private forests are to be 
treated “as other dry lands” for the pur- 
poses of Section 3 (2), (Para 27) 

(F) Kerala Private Forests (Vesting 
and Assignment) Act (26 of 1971), Sec- 
tion 3 (2) — Land set apart for industrial 
use — Exclusion, ; 

Fuel areas set apart for industrial use 
are also private forests and vest in the 
Government under Section 3 (1), sub- 
fect to sub-section (2) for the purposes 
of biped they are to be treated as ‘other 
dry lan (Para 27) 
a(G) oe Private Forests (Vesting 
and Assignment) Act (26 of 1971), S. 3 (2) 
= “Interspersed lands” — Exclusion. 

Section 2 (44) of Act T of 1964 defining 
“plantation” takes in agricultural lands 
interspersed within the boundaries of the 
area cultivated by plantation crops and 
such “interspersed lands” have to go 
out of the reckoning, in view of Sec- 
tion 81 (1) (e). But they do so only for 
the purposes of Act 1 of 1964, and nof 
for the purposes of Act 26 of 1971, as 
the latter Act does not contain any such 
saving provision, ~ (Para 27) 

(HM) Constitution of India, Art. 133 (1) 
=. Substantial question of law of gener- 
al importance — Interpretation of Sec- 
tion 2 (f) (1) © (C) of the Kerala Pri- 
vate Forests (Vesting and Assignment) 
Act, 1971 (Act 26 of 1971) — Certificate 
under Art. 133 (1) granted, (Para 32) 
Cases Referred : Chronological Paras 
ATR 1980 Ker 137:ILR (1979) 2 Ker 


525 (FB) 1, 2, 4, 7% 12, 13 
ILR (1980) 1 Ker 609 23 
1980 Ker LT 215 24 


AIR 1979 SC 1573 7 24 
AIR 1972 SC 2027: (19723 2 SCC 492 4 
AIR 1962 Punj 94 10 
(1962) 1 QB 416:(1961) 2 WLR 806s 
(1861} 2 AIT ER 46 Southend-on-sea 
Corporation v, Hodgson (Wickford) 2f 
(1962) 358 US 354:3 L ed 2d 368 Rome- 
ro v, International Terminal Operating 
Co, 9 
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V, BALAKRISHNA ERADI, C. J, 
T. CHANDRASEKHARA MENON AND 
M. P. MENON, JJ. 


State of Kerala and another, Appellants 
v, Malayalam Plantations Ltd., Respon- 
dent. 


. |M. F. A. Nos. 209, 211, 212, 233, 234, 264 to 
68 of 1979 and 303, 304 and 328 of 1978, 
/~ 29-9-1980, 


(A) Kerala Private Forests (Vesting 
and Assignment) Act (26 of 1971), ' Sec- 
tion 2 (f) (1) (i) (C)— “Lands which ...... 
are principaily cultivated with any other 
agricultural crop” —- Meaning of — Non- 
it-bearing trees not included — 
and planted with eucalyptus trees. dots 
t come within the exemption contain- 
in Section 2 (f) (1) (i) (C). 


Non-fruit-bearing trees do not come 
within the purview of “other agricultural 
crop” in S. 2 (£) (1) i) (C). The reference 
to cashew or other fruit bearing trees in 
gub-cl. (C) with the subsequent mention 
di other agricultural crops is positive in- 
ication of the fact that non-frult bear- 
ing trees are taken out of the term 
other agricultural crop”. Otherwise 
there was no necessity for the reference 
to cashew or other fruit bearing trees, 

hew is taken by the Statute as a fruit 

aring tree, as is clear from the. ‘word 
‘other’ used before “fruit bearing trees”, 

e reasonable interpretation to be 
laced on clause (C) is to understand the 
first part as dealing with lands cultivated 
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with trees (excluding rubber, cinnamon 
etc., dealt with in Cl, (B)) the scope of 
the exclusion being expressly restrict- 
ed to the case of such lands to those 
cultivated with fruit-bearing trees in- 
cluding cashew, and to understand the 
latter part of clause (C) as dealing with 
lands cultivated with agricultural crops 
other than trees, In the context there- 
fore cultivation of timber or eucalyptus 
trees cannot be equated to cultivation of 
any other agricultural crop, though in a 
wide sense such cultivation of non-fruit- 
bearing trees may also amount to agri- 
cultural operation. The expression “cas- 
hew and other fruit bearing trees” used 
in the first portion of the sub-clause con- 
cerned rules out trees being included in 
the latter class — “principally cultivated 
with any other agricultural crop.” 
‘Lands planted with eucalyptus for the 
purpose of using its timber later or for 
other purposes will not come within the 
exemption contained in Section 2 (f). (1) 
(i) (C) of the Act and therefore such 
lands are vested in the Government under 
Section 3 of the Act. AIR 1980 Ker 137 
(FB) Rel. on. (Paras 3, 6, 7, 8, 13) 

(B) Kerala Private Forests (Vesting 
and Assignment) Act (26 of i871), 
Section 3 — Demand and acceptance of 
basic land tax after coming into force of 
the Act — Whether will exclude land 
from being vested in the State, 

Minus the extent that may stand ex- 
cluded by view of sub-secs. (2), (3) and 
(4) of Section 3, private forests as defined 
in the Act (which definition in its turn 
excludes certain categories of land) stood 
statutorily transferred and vested in the 
Government on the date the Act came 
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. Houses and Rents — Kerala Buildings 
(Lease and Rent Control) Act (1965), S. 2@ 
(Mar) 57 A 


1957 Ker LJ 893 (FB) — Over. AIR 1981 
Ker 137 A ŒB) (ul). 

AIR 1962 Ker 190 (FB) — Held no longer 
‘ good law in view of AIR 1973 SC 2362. 


AIR 1981 Ker 64 C (Mar). 


SC 1269 (Jul). 
(1969) S. A. No. 266 of 1968, D/- 3-4-1969 


(Ker) — Revers. AIR 1981 SC 1663 
(Oct). 
1970 Ker LJ 164 — Revers. AIR 1981 
SC 965 (May). 


1971 Ker LT 443 — Over. AIR 1981 
SC 1972 (A) (Nov). 
1971 Tax LR 1241 (Ker) (Pt. A) — Over. 
_ AIR 1981 SC 1610 (Sep). i 
(1972) 84 ITR 119 (Ker) — Over. 
NOC Ker 10 (FB) (Jan). 
1973 Tax LR 735 (Ker) (FB) (Pts. A, B, C) 
— Revers. AIR 1981 SC 1922 (A) 
(Noy). E 
(1974) O. P. No. 5481 of 1974 (Ker) — 
Revers. AIR 1981 Ker 61 (Mar). 
AIR 1974 Ker 162 (FB) — Diss. AIR 1981 
Delhi 18 (Feb). agi 


AIR 1981 


als 





AIR 1966 Ker 77 (FB) — Revers. AIR 1981 
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Words and Phrases — “Building” — See- 


Words & Phrases (contd.) 

“Personal use” -~ See Houses andi 
Rents — Kerala Buildings (Lease and Rent- 
Control) Act (1965), S. 11 (8) (Mar) 57 B- 





LIST OF KERALA CASES OVERRULED, REVERSED AND DISSENTED 
FROM ETC. IN A. J. R. 1981 
Diss.: Dissented from in; Over.: Overruled in; Reyers,; Reversed in 


(1976) O. P. No. 2502 of 1976 (Ker) — Re-- 
vers. AIR 1981 Ker 161 (Sep). 


1977 Ker LT 88 — Ove. AIR 1981 
Ker 149 A (FB) (Aug). i 
1977 Ker LT 644 — Over. AIR 198? 


Ker 122 A (FB) (Jun). 

(1978) A, S. No. 541 of 1974, D/- 18-7-1978; 
(Ker) — Over. AIR 1981 Ker 137 A 
(EB) (Jul). 

1978 Lab IC 809 (Ker) — Over. AIR 1981. 
SC 852 A (Apr). 

1979 Ker LT 522 — Impliedly Overrsled im. 
view of AIR 1980 SC 1547. AIR 1981 
Ker 232 (Noy). 

(1980) L. A. A. No. 40 of 1980, D/- 17-12- 
1980 (Ker) — Over. AIR 1981 Ker- 
137 A (FB) (Jul). 

(1980) O. P. Nos. 364 and 417 of 1980 (Ker): 
— Revers. AIR 198! Ker 31 (Feb). 

ILR (1980) 1 Ker 680 (FB) — Revers. AIR. 
1981 SC 64 (Jan). 


AIR 1980 Ker 173 — Over. AIR 1981 
Ker 240 (Novy). ; 
1980 Ker LY 468 — Over. AIR 1981" 


Ker 185 (FB) (Sep). 
1980 Tax LR 981 (Ker) — Over. AIR 1981: 


NOC (Ker) 219 (FB) (Nov). 
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Tenancy Laws — Kerala Land Reforms Act 
(contd.) 


10 acres of land interplanted with coconut’ 


trees, arecanut trees and pepper vines can- 
not be considered to be ‘garden’ 

(Dec) 257 C 
eS 2 (25) and 80-B — Kudikidapu- 
karan” — Question whether: or not building 
is hut — Determination — Test 

(ul) 144 (FB) 
———Ss, 2 (25) and 80-B — Right to purchase 
Kudikidappu under S. 80-B — To satisfy 
requirement of ‘any land’ in S. 2 (25), it is 
necessary for occupier to hold a compact 
area of 10 cents of land, not scattered, which 
would provide suitable site to erect home- 
stead (Nov) 239 
~——S. 2 (25), Expln. IIA — Kaudikiddapu- 
karan — Who is. 1980 Ker LT 468, Over- 
ruled - (Sep) 185 (FB) 
~——§. 2 (25) (Expin. IV) — Decree for re- 
demption — At the stage of execution party 
pleading that he was a Kudikidappukara — 
Jurisdiction of Tribunal to give a finding on 
the matter (Sep) 178 


——S. 72-B — Kerala Land Reforms (Ten- | 


ancy) Rules (1970), R. 94 — Application 
under S. 72-B — Dismissal of — Period of 
limitation for filing appeal — Computation 
of : (Sep) 169 
——§. 75 (3) — Application under — -Only 
Government is competent to enertain it and 
not any Revenue Officer. 1977 Ker LT 644, 
Overraled (Jun) 122 A (FB) 
———S. 75 (3) — Application under filed be- 
fore Revenue Divisional Officer — Plea that 
he has no jurisdiction to entertain if not 
raised before him — High Court has dis- 
cretion to entertain it in writ jurisdiction 
(Jun) 122. B (FB) 
——S. 80-A (3) — Land Tribunal allowing 
purchase of land including Kudikidappu to 
the extent of 10 cents — No pleading as to 


land in which Kidikidappu is situate is less ` 


` than 10 cents — Remand of case by Appel- 
late Authority is not justified (Nov) 251 

——S, 80-B — See Ibid, S. 2 (25) 
(Jul) 144 (FB); (Nov) 239 


———-S. 82 — Ceiling area — Fixation — 

Mode i (Dec) 257 D 

-—S. 84 — Ceiling area —- Computation 
(Dec) 257 B 


——~S, 84 (1A), Proviso (b), — Kerala Land 
Reforms Rules (1970), Rr. 27 to 33 — “As- 
signment of land on registry in terms of 
proviso (b)? — -What amounts to 

(Nov) 252 
-———S. 84 (1) Gii) — Land held by tenure- 
holder — Computation — Land assigned to 








Tenancy Laws — Kerala Land Reforms Act 
(contd.) 
tenant in 1961 and subsequently sold to him 
— It is liable to be excluded (Dec) 257 A 
-~—S. 85 (6), Second Proviso — Determina- 
tion of extent and identity of land directed ` 
to be surrendered (Oct) 200- 
——S. 85 (7) — Order directing surrender 
of excess land not included in draft state- 
ment already. issued —- Order based on au- 
thorised officer’s report that the party was- 
in possession of the said land — Order 
¢annot stand (Oct) 21% 
——S. 125 — Bar of jurisdiction under — 
Does not apply to suits or execution pro- 
ceedings pending on_ 1-1-70 (Oct) 214 A. 
~—Sch. 2 — See Ibid, S. 2 (15) 
(Dec) 257 C 
—Kerala Land Reforms (Ceiling) Rules: 
(1970), R. 12 — See Tenancy Laws — Kerala. 
Land Reforms Act (1964), S. 85 (7) 
(Oct) 219° 
—Kerala Land Reforms Rules (1970), Rr. 27 
to 33 — See Tenancy Laws — Kerala Land 
Reforms Act (1964), S. 84 (1-A), Proviso (b) ` 
(Nov) 252: 
—Kerala Land Reforms (Tenancy) Rules: 
(1970), R. 72 — See Tenancy Laws — Kerala 
Land Reforms Act (1964), S. 75 (3) 
(Jun) 122 A (FB) 
——R. 94 — See Tenancy Laws — Kerala. 
Land Reforms Act (1964), S. 72-B 
. (Sep) 16% 


Transfer of Property Act (4 of 1882), Ss. 76- 
(a), 111 (c) — Redemption of mortgage.—- 
Tenant inducted by mortgagee — Cannot 
claim protection either under S. 76 (a), T. P. 


Act or under Kerala Rent Control Act (16 of = - 


1959); Kerala Buildings (Lease and Rent. 
Control) Act (16 of 1959), Ss. 2 (3), 1l. 
AIR 1954 All 16, Dissented from 


(May) 107 B: 
—-S§. aM (c) — See Ibid, S. 76 (a) 
(May) 107 
—S. 123 — See Muslim Law — Gift 
(Sep) 176. 


Travancore Christian Succession Act (Regu~ 
lation II of 1092 M. E.), S. 24 — See Civil 
P. C. (1908), O. 22, R. 3 (Nov) 228 B- 
Travancore-Cochin Hindu Religious Instita-. 
tions Act (45 of 1950), Ss. 4, 63 — Dewa- 
swom Board — Nomination of member — 
Not communicated to nominee — He cannot 
claim any enforceable legal right as a mem- 
ber (Feb) 20 
——S. 63 — See Ibid, S. 4 (Feb) 20 
Travancore Nayar Act (2 of 1100), S. 22 — 
See Contract Act (1872), S. 17 

(Oct): 205 A 
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:Negotiable Instruments Act (contd) ; 
instead of signing on it, if indicates material 
alteration of document (May) 86 C 
——S. 13 — See Ibid, S. 4 (May) 86 A 
——S. 13 (1) — Promissory note It is 
transferable in absence of prohibitory. words 
therein - (May) 86 F 
——S. 26 — See also Partnership Act! (1932), 
S. 19 j ; 

——Ss. 26 and 27 — Liability of- firm on 
promissory note executed ‘by a partner 


Determination — Criteria (May) 86 E 
——S. 27 — See i 
(1) Ibid, S. 26 (May) 86 E 


{2} Partnership Act (1932), S. 19 (Mar) 36 
| —S. 28 — See Partnership Act (1932), 
S. 19 (Mar) 36 
——S. 80 — Promissory note Promisce 
is enlitled to interest at the rate of 6% 
under S. 80 despite non-mention of ‘interest 
in the. document (May) 86_G 


PANCHAYATS j 


-| —Kerala Panchayats Act (32 of; 1960), 


S. 144 — See Constitution of India, Art. 226 
- (Noy) 233 B 
—Kerala Panchayats (Decision of Election 
Disputes) Rules (1963), R, 24 (2) and. (4) — 
-Election petition on ‘ground of -corrupt and 
illegal practices — Non-compliance of R. 5 
(5) — Petition by returned candidate — 
High Court directing Munsif to frame issue 
tegarding non-compliance of R. 5; (5) — 
Election petitioner not pressing corrupt and 
“illegal practices — Munsif deciding petition 
on other grounds — Validity (Oct) 220 


Partnership Act (9 of 1932), Ss. 18 and 19 





Act (1881), Ss. 26, 27, 28 Conflict be- 
tween Ss. 19, 22 of Partnership Act and 
Ss. 26, 27, 28 of Negotiable Instruments Act 
— Latter Act should prevail (Mar) 36 
——S, 22 — See © 


Representation of the People Act , (43. of 

1951), S. 62 (1) — Election petition ;— Peti- 

tioner cannot challenge correctness of voters" 

‘ist. AIR 1962 Ker 190 (FB), -Held no 

Honger good law in view of AIR 1973 SC 

2362 . -Marn 64 C 
1981 Kerala Indexes/1 (2) (4 FP.) 


: 





r 


aae eO 


(Mar) 36 


— Power of partner to.borrow on’ behalf- 


of firm — Specific conferment, not); neces- 
gary ` (May} 86 D 
——S. 19 — See also Ibid, S. 18 | : 

f (May) 86 D 
——Ss. 19, 22 — Negotiable Instruments l 


(i) Ibid, S. 19 - (Mar) 36 
(2) Negotiable Instruments Act , (1881), 
S. 26 (May) 86 E ` 
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Representation of the People Act (contd.) 
——Ss. 62°(1), 100 (1) (d) Gi) — -Election 
challenged on ground that person under age 
of 21 exercised his franchise — Proof re- 
quired i (Mar) 64 D 
——S. 83 (1), Proviso — Conduct of Elec- 
tion Rules (1961), R. 94-A — Election peti- 
tion alleging corrupt practice — Affidavit 
filed in support of petition sworn before an 
advocate who was appointed to administer 
oaths under High Court Rules — Affidavit, 
held was in conformity with R, 94-A 

` (Mar) 64 E 
——Ss. 100 (1) (b), 100 (1) (dœ Gi, 123, 
Expln. 1 — Commission of corrupt practice 
by an agent other than election agent — 
Meaning of ‘agent’ Onus probandi on 
petitioner (Mar) 64 A 
—Ss. 100 (1) (b), 123 (2) — Utterences 
verbal or written made by religious heads — 
When amount to corrupt practice of undue . 


influence’ - (Mar) 64 B 
——S. 100 (1) (d) (ii) — See Tbid,.S. 62 (1) 
i o. (Mar) 64 D 
E 123, Expln. 1 — See Ibid, S. 100 (1) 


(Mar) 64 A, B 
Stamp Act (2 of 1899) : 
See under Stamp Duty. F . 
' STAMP DUTY. . | 2 
~Stamp Act (2 of 1899), S. 12 (3) — See 
Negotiable Instruments Act (1881), S. 4 
(May) 86 C 
—Kerala Stamp Act -(17 of 1959), S. 2. (d), 
Sch. Arts. 21, 43-B and 48 (b) — Partnership 
business — Death of one of the partners .— 
Agreement between L. Rs. of deceased part- 
her and surviving partner if ‘agreement’ 
(Sep) 181 (FB) 
S. 2 (d) 6 
(Sep) 181 (ŒB) 
—Sch. Art. 43-B — See Ibid, S. 2 (d). 
T (Sep) 181 (FB) 
=—Sch. Art. 48 (b) — See Ibid, S. 2 (d) _ 
4 (Sep) 181 (FB) 


—Sch. Art, 21 — See Ibid: 


Succession Act (39 of 1925), S..111 ‘~~ Ap- 


plicability (Oct) 205 B 
——S. 214 — See Civil P. C. (1908), O. 21, 
R. 15 (Mar) 51 B 
Telegraph Act (13 of 1885), Ss. 10 and 16 
— Drawing of electric lines — Trees stand- 
“ing on,such lands felled — Assessment of 


compensation payable to owners 
; (Oct) 223 (FB) 
——S. 16 — See Ibid, S. 10 (Oct) 223 (FB) 


TENANCY LAWS 


—Kerala Land Reforms Act (1 of 1964), 
S. 2 (15), Sch. 2 — ‘Garden’ land — 
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Kerala Panchayats (Decidon of Election Dis- 
putes) Rules (1963) . 
See under Panchayats. 
Kerala Private Forests (Vesting and Assign 
ment) Act (26 of 1971), S.2 © (1) © — 
See also Constitution of India, Art. 133 (1) 
: (Jan) 1 H (ŒB) 
—S. 2 ( (1) (9 — “Lands which are 
- principally cultivated with any other agricul- 
tural crop” — Meaning of — Non-fruit- 
bearing trees not included (Jan) 1 A (FB) 
—S.2 © (1) © B) — “Land used for 
any purpose ancillary to the cultivation of 
such Crops” — Meaning of (Jan) 1 C (FB) 
——S. 2 ® (1) @ (B), Explnation — Lands 
occupied by staff quarters whether to be 
excluded i Qan) 1 D OB) 
-—S. 3 — Demand and acceptance of basic 
land tax after coming into force of the Act 
— Whether will exclude land from being 
vested in the State 
——S. 3 (2) — Land set apart for industrial 
use — Exclusion (Jan) 1 F ŒB) 
—S. 3 (2) — “Interapersed lands” — Ex- 


clusion (Jan) 1 G ŒB) 
—S. 3 2), (4) — Exclusion of private 
forests — Ceiling limit (Jan) 1 E (FB). 


Kerala Provincial Insolvency Act (2 of 1956), 
S. 4 — Reliance on new Act of insolvency 
not alleged in petition, at the time of hear-. 
ing — Not permissible (Jan) 15 B, 
—S. 9 (1) (c) —- Insolvency petition — 
Filing of, within three months after act of 
insolvency — Is a condition precedent and 
not period of limitation (Jan) 15 A 
Kerala Revenue Recovery Act (15 of 1968), 
S. 68 — Person standing as surety for suc- 
cessful bidder — Default committed by 
bidder — Liability of surety — Applicability 
— Auction of toddy shop -— Default of 
bidder — Liability of surety ascertainable by 
simple calculation — Claim for recovery of 
such amount is one for ‘sum certain’ and 
not for “unliquidated damages” — Sec. 68 
is applicable. O. P. No. 2502 of 1976 (Ker), 
Reversed (Sep) 161 
Kerala Stamp Act (17 of 1959) 

See under Stamp Duty. 
Kerala University Act (14 of 1957) 

See under Education. 
Kerala University First Statute (1977) 

See under Education. 
Land Acquisition Act (1 of 1894), S. 9 — 
See Kerala Land Acquisition Act (1962), 


S. 27 (2) Gul) 137 A (FB), 
—S. 18 — See Kerala Land Acquisition 
Act (1962), S. 60 (Jul) 137 C (FB) 
—S. 25 — See 


(1) Kerala Land Acquisition Act (1962), 
i S. 27 (2) (Jul) .137 A, B (FB) 


Gan) 1 B (FB) .Ț 


Land Acquisition Act (contd.) 


(2) Kerala Land Acquisition Act (1962), 


S. 60 Gul) 137 C (FB) 
——S. 54 — See Kerala Land Acquisition 
Act (1962), S. 60 Qul) 137 C (ŒB) 
Limitation Act (36 of 1963), -S. 5 — See Civil 
P. C. (1908), S. 100 
——S. 29 (2) — See Kerala Provincial In- 
solvency Act (1956), S. 9 (1) (c) Qan) 15 A 
~=—Art 129 — See Civil P. C. (1908), O. 21, 
R. 97 (Feb) 29 
-——S. 134 — See Civil P. C. (1908), O. 21, 
R. 90 (Nov) 236 
Motor Vehicles Act (4 of 1939), Ss. 4 (2), 
7 (8), 14 and 21 (1) — Kerala Motor Vehi- 
cles Rules (1961), R. 10, Proviso — Addi- 
tional qualification prescribed in proviso for 


obtaining licence for driving -heavy motos. 


vehicle — Not ultra vires of the rule-making 
power. AIR 1977 Kant 165, Dissented from 

Gun) 116 
-——S. 7 (8) — See Ibid, S. 4 (2) (Jun) 116 
-——S. 14 — See Ibid, S. 4 (2) (Jun) 116 


—S. 21 (1) — See Ibid, S. 4 (2) (un) 116. 


—Ss. 110-A (3), 110-B. and 110-D — 
Order dismissing claim application as . time- 


barred after refusing to condone delay —- 


Amounts to ‘award’ and is appealable. 1978 
Acc CJ 463 (Boan, Dissented from 

(Oct). 196 (FB) 
——S. 110-B — See Ibid, S.. 110-A . 


(Oct) 196 CFR) . 


——S. 110-D — See Ibid, S. 110-A 
f -- (Oct) 196 o 

MUNICIPALITIES 
~—Cochin Municipal Act (18 of 1113), S. 57 
— Seo Kerala Land Conservancy Act (1957), 
S. 5 (Mar) 61 





Musim Laws — Gift — Gift of immovable 


property — Execution of gift deed followed ` 


by delivery of possession — Gift is valid 
(Sep) 176 


— Gift deed — Donor transferring all his — 


rights in property including whatever posses- 
sion the properties were susceptible of — 
Reservation of usufructs to collect rents and 
profits as agent of donees by donor during 
his lifetime does not make gift void. Case law 
discussed. (Nov) 230 
Negotiable Instruments Act (26 of 1881), 
Ss. 4 and 13 — Promissory note — Ingre- 
dients — Word “to order” absent in docu- 
ment — It does not cease to be promissory 
note (May) 86 A 
——S. 4 — Promissory note — Word “you” 
absent in body — Document is yet a pros 
missory note (May) 86 B 


——S, 4 — Promissory note — Cancellation . 
of stamp by drawing of parallel lines thereon . 


(Oct) 203 B. 


3 
} 


Houses & Rents — Kerala Buildings (Lease 
| and Rent Control) Act (contd.) 
S. 11 — See Civil P. C, (1908), S. 23 
(Mar) 43 
S, 11 (4) (iv) — Eviction on ground of 
requirement to reconstruct — Physical condi- 
tion of building is fundamental consideration 
(Dec) 261 
a—S, 11 6) —- Need of lessor — Determina- 
jon — Factors to be considered. (1980) 1 
ent CR 687 (Punj & Har), Dissented fom 
(Feb) 24 B 
* Scope and applicabi- 





+——§. 11 (3) and (8) — 


lity _ (Mar) 57D 
Is. 11 '(® — Seo also Ibid, S. 2 
(Mar) 57 A 





mS, 11 (8) — Expression ‘Personal use’ 
oes not necessarily include use by landlord 
lf alone but also includes use by the 
embers of his family who want to live with 
im (Mar) |57 B 
+—S, 11 (8) — Claim for eviction ‘of a 
fenant under — Need of additional accom- 
eager — Sufficient grounds and justifica- 
n in favour of claim provided — Court 
ma not find out if landlord could manage 
without additional accommodation - | ; 
(Mar)' 57 C 
LS, 23 — Rent Control: Court in appro- 
riate cases, can restore eviction petition dis- 
issed for default, notwithstanding that such 
power has not been ia conferred 
(Dec) 266 


Kerala Agricultorists Debt Relief Act (11 of 

| 1970) 

See under Debt Laws. 

Kerala Buildings (Lease and Rent Control) 

Act (16 of 1959) 

See under Houses and Rents. 

Kerala Buildings (Lease and Rent cared) 

Act (2 of 1965) 

See under Houses and Rents, 

Kerala Cinemas (Regulation) Act (32 of 1958, 

S. 3 — See Constitution of India, Art! 226 

en 233 B 
(1975), 





erala Cinemas (Regulation) Rules 


ion 60 (b) (Nov) 233 A 

Kerala Debts Relief Act (77 of 1977) ` 

See under Debt Laws. 

Kerala Education Rules (1959) 

See under Education. 

Kerala Forest Act (4 of 1962), S. 61-D — See 

Civil P. C. €908), S. 151- (Mar) 44 

Kerala: High Court Act (5 of 1959), S. 5 (ii) 
Appeal against order of ‘single Judge dis- 

ing of appeal under S. 104, C. P. C, — 





. 17 dit) — See Easements Act (1882), Sec- 


[Maintainability — Expression “appellate 
Hecree or order” in S, pide: C. P.C. — 
Meaning i> ~ al) 129, CB). 
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Kerala High Court Rules (1971) 

See under High Court Rules and Orders, 
Kerala Land Acquisition Act (21 of 1962), 
S. 9 (3) — See Ibid, S. 27 (2) 

(Jul) 137 A (FB) 

—S. 20 — See Ibid, S. 60 i 

(Jul) 137 C (FB) 
— See also Ibid, S. 60 

(Jul) 137 C ŒB) 


——Ss, 27 (2), 9 (3) — Notice under S. 9 (3) 
— Mention of valuation of land therein — 
Not necessary. 1957 Ker LJ 893 (PB) and 
A. S. No. 541 of 1974, Dj- 18-7-1978 (Ker) 
and L. A: A. No. 40 of 1980, D/- 17-12-1980 
(Ker), Overruled (Jul} 137 A (FB) 


——S. 27.(2) — Enchancement of compen- 
gation by ‘Reference Court — Wide discre- 
tion conferred Gul) 137 B ŒB) 


-——-S. 32:— Dispute as to apportionment 
of compensation — Reference to Civil Court 
— Duty of Court (Mar) 41 
—-Ss, 60, 27 (2), 20 — Land Acquisition 
appeal — Enhancement of claim — Remand 
to enable claimant to prove sufficient reason 
for failure to make specific claim for com- 
pensation — Granted in peculiar circum- 
stances (Jul) 137 C (FB) 
Kerala Land Conservancy Act (8 of 1958), 
Ss. 5, 7, 8 — Poramboke land — Unauth- 
orised encroachment — Validity of action 
against encroacher under Ss. 7 and 8. O. P. 
No, 5481 of 1974 (Ker), Reversed (Mar) 61 
——S. 7 — See Ibid, S. 5. (Mar) 61 
——S. 8 — See Ibid, S. 5 (Mar) 61 
Kerala Land Reforms Act (1 of 1964) 
See under Tenancy Laws. 


——S. 27 (2) 


- Kerala Land Reforms (Ceiling) Rules (1970) 


See under Tenancy Laws. 
Kerala Land Reforms Rules (1970) 
See under Tenancy Laws. 


. Kerala Land Reforms (Tenancy) Roles asm 


See undes Tenancy Laws. 


Kerala Motor Vehicles Roles (1961), R. 10, 
Proviso — See Motor Vehicles Act (1939), 
S. 4 (2) ' Gun) 116 


Kerala Motor Vehicles (Taxation of Passen- 
gers and Goods) Act (25 of 1963), Ss. 2 (e), 
@®, @, 4 — Tractors/Trailers are not vehi- 
cles attracting tax under the Act — Vehicles 
not being used on public roads — Are not 
subject to tax under the Act. 1979 Ker LT 
522, Impliedly Overruled in view of AIR 
1980 SC 1547 (Novy) 232 
——S. 4 — See Ibid, S. 2 ©), ©, © 
(Nov) 232 


Kerala Panchayats Act (32 of 1960) 
: See under: Panchayats. 





6 -. Subject. Index, A. L R. 1981 Kerala 


Constitution of. India (contd.) - . ae 
Filing of writ petition instead of appeal: to 
Panchayat under S. 144 of Kerala Panchayats 
Act (32 of 1960) — Objection as to, raised 
only after the case was virtually heard in 
full — Objection would not be allowed and 
petition would not be dismissed on this 
ground: (Noy) 233 B 
‘Constitution (Scheduled Castes) Order (1950), 
Para. 2 — See Constitution of India, Art. 15 

(Sep) 164 
Contract Act (9 of 1872), S. 17 — Fraud — 
Fresh partition sought on ground of fraud in 
not disclosing contents of Will — Held, fraud 
not proved — Fresh partition refused 


(Oct) 205 A 
——S. 188 — See Partnership Act (1932), 
S 19 {Mar} 36 


. DEBT LAWS 

—Kerala Agriculturists Debt Relief Act (11 of 
1970), S. 11 — Joint application by co-mort- 
gagors — Some of them not agriculturists — 
No ground to deny relief under the Act to 
agriculturist co-mortgagor~ (May) 107 A 
—S. li (6) — See T, P. Act (1882), S. 76 (a) 

(May) 107 B 


—Kerala Debts Relief Act (17 of 1977), S. 2 
(4) — ‘Debtor’ — Who is not — Aggregate 
of debts due from a person exceeding Rupees 
3,000/- — He is not a debtor (Mar) 51 C 


Easements Act (5 of 1882), S. 7 — Upper 
riparian owner. on the bank of natural stream 
— Cannot prevent. lower riparian owner from 
constructing bund across the stream for pur- 
pose of irrigating his lands (May) 102 B 
—S. 60 (b) — Kerala Cinemas (Regulation) 
Rules (1975), R. 17 (iii) — Expression ‘law- 
ful possession’ in R. 17 (iii) and ‘work of 
permanent character’ in Section 60 (b) — 
What constitutes — Work not merely of 
temporary nature is work of permanent 
character (Nov) 233, A 
EDUCATION 

—Kerala Education Rules (1959), R. {5,— 
See Constitution. of India, Art. 14 (Nov) 242 
——R. 15-A — Ses Constitution of India, 
Art. 14. Loot ; (Nov) 242 
—Kerala University Act (14 of 1957), S. 24 
— See Ibid, S. 38. . (Aug) .149 A (FB) 
ae 25 — ~ See pia S. 38 - 

$ Le (Aug) 149 A ŒB) 
College += "Bll: 1977: Ker LT 88, Qver- 
ruled : : 248 (Aug) 149;At ŒB) 
-Kerala dees First Statute ;.(1977), 
Chap. 16 — See Education — Kerala Univer- 
sity. Act (1957), S- 38... (Aug) 149 .A ŒB) 





Haiveation — Kerala University First Statuto 
(contd.) 

AL Chan. 21 — See Education — Kerala 

University- Act, eek S. 38 

(Aug) 149 A EB) 


Evidence Act a -of 1872), S.: 24- — See 
Foreign Exchange Regulation. Act .(1947), 
S. 19-E (May) 81 A 
——S. 25 — See Foreign Exchange Regula- 
tion Act (1947), S. 19-E (May) 81 A 
——S. 115 — See also Civil P. C. (1908), 
S. 11 (Mar) 52 B 
-——S. 115 — Candidate having passed Indian 
School ‘Certificate examination admitted to 
B.Sc. course — Does not amount to re- 
presentation by University that she is eligible 
for admission to Medical Course — Admis- 
sion to M. B. B. S. Course cannot be claim- 
ed on ground of estoppel against University 
(Aug) 149 B (FB) 
Foreign Exchange (Regulation) Act (7 of 
1947), S. 19-A — See Ibid, S. 19-E 
(May) 81 A 
——Ss. 19-E, 19-F, 19-A — Officer. of En- 
forcement Directorate recording statement of 
a person — Not a police officer — Sec- 
tions 24 and 25 of Evidence Act not attract- 
ed - (May) 81 A 
—S. 19-F — See Ibid, S, 19-E 
(May) 81 A 
HIGH COURT RULES AND ORDERS 
—Kerala High Court Rules (1971), R. 76 — 
See Representation of the People Act (1951), 
S. 83 (1) Proviso (Mar) 64 E 
——R. 147-A — Joint writ petition filed by 
several heirs of deceased person — Only 
one Court-fee payable — Rule 147-A not 
attracted `~ (Mar) 49 


yy 


Hinda Law — Conversion — See Constitu- 
tion of India, Art. 15 (Sep) 164 
-——Partition — See Contract Act (1872), 
S. 17 (Oct) 205 A 
g HOUSES AND RENTS 
—Kerala Buildings (Lease and Rent Control) 
Act (16 of 1959), S. 2 (3) — See T. P. Act 
(1882), S. 76 (a) j Pan 107 B 
——S. 11 — See. T. P. Act (1882), S. 76 (a) 
(May) 107 B 
—Kerala . Buildings (Lease and Rent Control) 
Act (2 of 1965), S. 2 — ‘Building’ — What 
is — Factory fitted with fittings and machi- 
neries adapted for sone it — Is. building 
(Feb) 24 A 

——Ss:-2 (i, 11 (8) — ‘Building’ — Part of 
a building independently let out to a tenant 
— Not a ‘building’ within S. 2 @ but only a 
part of the building for purposes of S. 11 (8). 
apea 2 Mad LJ 206, Disented from 

oa Mar) 57 A 
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resentatives — No prayer for transposing 
‘Any one of them as additional appellant — 
’etition must fail (Nov) 228 A 
. 22, Rr. 3, 11 — Travancore Christian 
uccession Act (Regulation II of 1092 M. E.), 
à 24 — Death of sole appellant — Widow 
ånd son of deceased already on record as 
me of respondents — Whether widow can 
pply to be transposed as additional appellant 
(Nov) 228 B 
to. 22, Rr. 3, 11-— Death of sole ap- 
lant — Legal representatives already on 
aie as some of respondents — Application 
to record them as legal representatives made 
after 90 days of appellant’s death — As legal 
egentatives were already on record as res- 
ondents application held not barred by 
imitation — No abatement (Nov) 228 C 

anh . 22, R. 11 — See Ibid, O. 22, R. 3 
. (Nov) 228 A, B, C 
Lo. 23, R. 1 (3) ©) — Power to allow 
mitarawal of suit with liberty to file; fresh 





it on “sufficient grounds” — Grounds 
nder CL (b) must not be analogous to 
“formal defects” in Cl. (a) (Sep) 170 
-——-O. 32 — See Ibid, S. 23 (Mar) 43 


OQ. 33, R. 10 — See Ibid, S. 35 


i (Mar) 47 
—O. 33, R. 12 — See Ibid, S. 35 ! 
} (Mar) 47 
——O. 33, R. 14 — See Ibid, S.35 ` 
(Mar) 47 


—o. 34, R. 7 and S. 47 — Redemption 
guit — Final decres passed without passing 
‘|preliminary decree — It is not void and in- 
capable of execution on that ground | 

(Jul) 135 
——O. 39, Rr. 1 and 2 — Suit for permanent 
- jinjunction — Defendant praying by. way of 
interim remedy auctioning of right to harvest 
and depositing the amount in Court —/Court 
has no jurisdiction to grant it (Mar) 35 
—O. 39, R. 2 — See Ibid, O. 39, R./1 


(Jul) 131 
—O. 4, R. 3-A — Appeal filed beyond 
time without application for condonation of 
delay — Appeal represented after curing 
defect as directed by Court is a valid appeal 
and shall be deemed to have been presented 
on day it was originally filed. AIR 1980 Ker 
173, Overruled (Nov) 240 
—O. 41, R. 5 — See Ibid, S. 151 | 
(Mar) 44 
—O. 41, R. 23 — See Panchayats — Kerala 
Panchayats (Decision of Election Dispute) 
Rules (1963), R. 24 (2) & (4) (Oct) 220 
-——O. 42, R. 2 (1) — See Ibid, S. 100 
. (Oct) 203 A 
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Civil Procedure Code (Amendment) ‘Act 
(104 of 1976), S. 97 (2) @) — “Instituted be- 
fore the commencement of the said S. 33” — 
Expression has reference to the suit and not 


to the appeal a 255 
——S. 97.(2) (a) — See Civil P. C. (1908), 
S. 2 (2) (Feb) 18 


Cochin Municipal Act (18 of 1113) 
See under Municipalities, 


Conduct of Election Rules (1961), R. 94-A — 
See Representation of the People Act (1951), 
S. 83 (1), Proviso (Mar) 64 E 
Constitution of India, Art. 14 — See also. 
(1) Education — Kerala University . Act 
(1957), S. 38 (Aug) 149 A (FB) 
(2) Evidence Act (1872), S. 115 
(Aug) 149 B (FB) 
——Arts, 14, 226 — Discrimination in ad- 
mission to educational institution alleged — 
Averment in writ petition lacking necessary 
basis — Plea of discrimination, held not 
maintainable (Aug) 149 C (FB) 
——Art. 14 — Kerala Education Rules (1959), 
Rr. 15, 15-A — Use of Govt. School build- 
ing for public function — Permission grant- 
ed to R.S.S. — Cancellation of, without as- 
signing any reason — Held, illegal and dis- 
criminatory (Noy) 242 
—— Arts. 15, 29 — Admission to Medical 
College — Petitioner reconverting from Chris- 
tianity to ‘Paraya-Hindu’ (Scheduled Caste) 
— Status — Evidence (Sep) 164 
~——Art. 29 — See Ibid, Art. 15 (Sep) 164 
——Art, 133 (1) — Substantial question of 
law of general importance — Interpretation 
of S. 2 $) (1) @ (C) of the Kerala Private 
Forests (Vesting and Assignment) Act, 1971 
(Act 26 of 1971) — Certificate under Arti- 
cle 133 (1) granted (Jan) 1 H (FB) 
~—Art, 226 — See also i 
(1) Ibid, Art. 14 ` (Aug). 149 C ŒB) 
(2) Education — Kerala University Act 
(1957), S. 38 (Aug) 149 A (ŒB) 
(3) Evidence Act (1872), S. 115 
(Aug) 149 B (FB) 
(4) High Court Rules and Orders — Kerala 
High Court Rules (1971), R. 147-A 
(Mar) 49 
(5) Travancore-Cochin Hindu Religious In- 
stitutions Act (1950), S. 4 (Feb) 20 
——Art. 226 — Writ petition — Locus ‘standi 
— Grant of permanent permits — Petitioner 
neither applicant nor taken objection against 
grant of permit — Has no locus standi to 
challenge grant of permit. ©. P.--Nos. 364 
and 417 of 1980 (Ker), Reversed (Feb) 31 
——Art, 226 — Kerala Cinemas (Regulation) 
Act (32 of 1958), S. 3 — Application for re- 
newal of, Cinema licence — Dismissal of — 
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Civil Procedure- Cade (5 -of 1968), Ss. 2 (2), 
~47 and-96 — Civil P. C. (Amendment) Act 
(104 .of.-1976), S.-97.(2) (a) — Execution peti- 
-tion filed. before amendment Act — Order 
passed . subsequent to amendment — Appeal 
is not maintainable (Feb) 18 


Ais 9 — See Tenancy , E — Kerala 
Land ‘Reforms ‘Act (964), S ; 
; . “om 214 A 
eee uÀ — Plea of ‘fixity of tenure under 
. Kerala Land Reforms Act -- Decision of 
‘Land Tribunal. — Appeal against, pending — 
Decision ‘does ‘not ‘become final — It does 
not ponguitula ros judicata or create an 
estoppel - : ‘: (Mar) 52 B 
“——S. 11 — Res judicata — Execution pro- 
ceeding — Petitioner © raising: no- objection 
that the executing Court has no jurisdiction 
to deal with his tenancy claim — Petitioner 
is precluded by constructive res judicata from 
> raising the point; at a later stage in same ‘ex- 
: ecution proceedings a (Oct) 214 ‘B 
——S. 11 — Res judicata. — Court assuming 
jurisdiction erroneously disregarding a statu- 
tory restriction — Its decision will operate as 
` res judicata (Oct) 214 C 
—S. 23, ©. 32 — Rent control proceeding 
— Application for eviction by a minor re- 
_ presented “by his next friend (mother) — 
j Validity F (Mar) 43 
—S, 35, o. 33, Rr 10, 12, 14 — Suit filed 
. by indigent person. decreed partly — No 
` direction in decree as. to payment of court- 


fee — Government cannot recover it from 
plaintiff 2 2... (Mar) 47 
—S. 47 — See EET fae 
. (1) Ibid, S. 2 (23). o (Feb) 18 
(2) Ibid, O. 34, R. 7 (Jul) 135 


-——-S. 52 —"Décree in suit obtained against 
one of the two legal representatives — Other 
_Yepresentative hot a party to suit — Decree 
does not bind them f (Mar) 52. A 
—S. 96 — See Ibid, S, 2 (2) ` (Feb) 18 
——S, 96 (4) —' See Civil P. C. (Amend- 
inent) Act (1976), s. 97 (2) © (Nov) 255 


“——S, 100;-0.'42, R. 2 (1) — Kerala High ` 


‘Court Amendment of O. 42, R. 2 in 1959 re- 
quiting production of judgment and decree 
‘—- Not inconsistent with O. 42, R. 2 of Civil 
P. C. 1908. —. It. is not repealed in view of 
SS. 97. Me of Amendment Act 104 of 1976 
ete (Oct) 203 A 


=, 100 - — Appeal filed without judgmeat 
and decree ‘of trial” Court — Letter giving 
knowledge about defect to petitioner mis- 
placed but received by him before filing peti- 
Mon — Delay cannot be condoned 

(Oct) 203 B 


.457 (FB), Disented. 


Civil P. C.-(contd) © mas Fo, 
—-Ss. 100; 101 — Finding « on basis of ' 
Commisáioner’s plan: and report that` water 
from stream is- not. diverted: into well — It 
being a concurrent finding, it will not be 
interfered with in second appeal . 

~ (May) 102 A 
ing “100-4 — See Kerala High Court. Act 


(1959), Ś. 5 Gi) (Jul) 129 (FB) 
——S. 104 — Séð” Kerala’ High Court Act 
(1959);'S. 5 Gi) (hil) 129 (FB) 


——S. 115 = See-Tenancy Laws — Kerala 
Land Réforms Act (1964), S. 2 (25), Expln. IV 

-- (Sep) 178 
com 151, o. 4l, R. 5 — Kerala Forest Act 
(4 of 1962), S. 61-D ==- Appeal under: Sec- 
tion 61-D ,— Interlocutory application for 
grant of stay — District Judge has inherent 
jurisdiction to grant stay . (Mar) 44 
——S..151, O. 40, R. 1 — Receiver —. Leave 
of Court to suo — When not open 


Gul) 131 
——O. 7, R 10 — Order of remand — Pro- 
prioty of . . Nov) 251 B 


—O, 21, R. 15 — Two decree-holders. join- 
ing in execution application—Death of one of 
them — Surviving decree-holder can execute 
decree on his own.behalf and on behalf , of 
legal representatives of deceased decree-holder 
— Section 214 of Succession Act not attract- 
ed (Mar) 51 B 
-—0O. 21, R 63 — Execution petition -by 
decree-holder dismissed on allowing claim 
petition by another person — Claim petition 
set aside in suit by decree-holder under O. 21, 
R. 63 to set aside claim order — Decree- 


“holdes entitled to revive execution petition 


Se (Mar) 51 A 
——O. 21, Rr. 90; 92 (1), 94 — Auction ‘sale 
— Question of validity of sale carried in ap- 
peal and confirmation of: sale granted’ therein 


-— Auction purchaser must apply for delivery 


of possession of property on basis.. óf con- 
firmation s salo m appeal within one year 

i (Nov) 236 

—O, 21, R. 92 (1) — See Ibi, O. 21, R. 90 

‘ (Nov) 236 


—0, 21, R. 94 — See Ibid, O. 21, R. 90 


(Nov) 236 

—O. 21, R.J — Limitation Act - (1963), 
Art, 129 — Delivery of possession- of im- 
movable propesty — Resistance or . obstruc- 
tion — Application by, decree-holder under 
O. 21, R. 97. — Limitation. AIR 1933 Bom 
3 Feb). 29 
TERS 22, Rr. 3, 11 — Death of sole appel- 
— L. R’s, already on record as some of 
ar — Application to record them as 


“LO R’s. filed by counsel. of original deceased 
appellant without being engaged by legal re- 
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. sions of sub-section (1) of -S.- 91. 


256- Kamt . - 


missioner. should be deemed to: be one. with- 
out jurisdiction. : The- right of appeal to 
this. Tribunal is taken away by the provi-' 


we have no jurisdiction” to: hear the revision 


in question. In other words, the right of 
appeal or revision under the ‘Bombay 
Tenancy and Agricultural Lands Act. is 


taken away by the specific ‘provisions of 
sub-section (1) of S. 91”.. 

The observation excerpted above is’ un- 
warranted “in - the circumstances -of the ‘case.’ 
This‘ observation has “been “made by the 
Karnataka ‘Revenue -~ Appellate- ‘Tribunal, 
which had no jurisdiction’ to deal with‘ ‘the 
appeal filed before it ‘Therefore, suffice it 
to say that’the observation made by the 
Tribunal with reference to the ‘orders pass- 
ed by the Tahsildar and confirmed by he 
Assistant Commissioner is a nullity and it 
does not exist in the eye of law with these 
‘observations W:: P. - leas of 26. äs dispos- 
ed of. ` ËR 


4 Now aa: to the penazi of “he 
petitioner in W. P. 10080/76;: the main coŭ- 
tention of Mr. Savanur, is `that the peti- 
tioner was not examined -by the Land Tri- 
bunal and he was denied of the ‘opportunity 
of making representation. There *is no- sub- 
stance in this contention.-- Mr. Goulay; learn- 
ed Counsel- for the -réspondént-tenant -has 
produced a certified copy of-the statemeiit of 
the petitioner herein; recorded by the Land 


` |¥ribunal, dnd it shows that the Land Tri-. 


bunal has recorded his statement and what- 
ever the petitioner wanted to state before the 
Land Tribunal. has been recorded. There- 
fore, the grievance that he was not examined 
by the Land'Tribunal® and his statement had 
not been recorded is without basis or' * founda- 
tion. - 


5. Mr. Savanpr, nextly contended that to 


impugned order is not a speaking. order. This’ 


contention is dévoid of substance.” A peru- 
sal of the impugned order discloses. that the 


Land. Tribunal has concisely considered the 


relevant points necessary “for the just- deci- 
sion of the case. Mr. Savanur, took objec- 
tion that’ thé Land Tribunal is in error in, 


eter Tint the ieli Omit 1e WAL 


“Therefore ` 


Ningappa -v..Karnataka Appellate ‘Tribunal, Bangalore: 


ALR. 


petition filed before “it quashed the order of 


the Revenue Appellate Triburial and restored — 


the orders’-of the Tahsildar as confirmed by 
the Assistant Commissioner. He urged that 
this was not the true position. in ‘the order 
passed by the High Court. In the-next para 
of its order the Tribunal quotes the observa- 
tion actually made’ by the High Court -while 
disposing of the Writ Petition No. 4169 of 
1968 and. thus the Tribunal had before its 
mind the observation of the High Court, 
that it was made clear that it was opén to 
the .parties to raise before the appropriate 
forum, , the contentions based on the provi- 
sions of the Karnataka Land Reforms Act 
as existed before the amendment of the Aci 
Thus it was open for both the parties to raise 
all the contentions available under, the law 
before. the Land : Tribunal. Therefore, it is 
not correct to- contend that ‘the ' impugned 
order is: not a speaking order. The Land 
Tribunal solely relied upon the decision ren- 
dered by. the Mamlatdar and confirmed by 
the Assistant Commissioner with Tegard to 


~ the tenancy of 2nd respondent in W. P., 


; doing ` ‘SO. 


r 


There’ is no othér contention ràised and 


10080/76. 
‘Since. those orders passed, by 
Mamlatdar and Assistant Commissioner ` un 
the powers vested in them by the provisions 











of the, B: T. A. L. Act and which orders re-| 
mained unchallenged before the authority]. 


having. ` competent’ jurisdiction, ` théré , was 
nothing further left to make, any ‘enquiry. 
whatsoever. However, the Land Tribunal h 
recorded’ the statement of fhe parties and 
has given opportunity to both parties to make 
representations and give statement before it. 
In these circumstances, there is no procedural 

irregularity . committed by the Land Tribunal. 


argued before, me by Mr. _Savanur. _ 

6. For the” ‘reasons stated above the im- 
pugned order in Writ Petition No. 10080 of 
1976. does - not, call..for interference. Writ 
petition, fails. ‘Rule discharged. Writ Rar 
tion is ‘dismissed. No costs, 


een Petition dismissed. 


ae Bias 


The Land Tribunal is justified in 
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ithe. parties ‘are. directed,.to bear -their own 
costs, in „this | appeal: Soak, 
Z le cub etre tard Appeal: allowed 
Selb ccm} peshe P ui 
ve, AIR J981; KARNATAKA. 255 E 
PE, © K? BHIMIAH, `J. toe 
INingapĝä. Sanğanabasáppd llapi, Peti- 
tidner v. ‘The’ ‘Karnataka’ Appellate ` Tribunal, 
Bangalore ‘and’: others, ‘Respondents. .- ‘‘" Kais 
Writ Pet < Nod. "2784 aiid 10080 of 1976, 
DJ- 23-7- 1980% AN 
. (Ay. Constitution ‘of: Lidia; ‘Arts: 226 | — 
Kariataka Revenue Appellate. ‘Tribunal hav- 
no revisional jurisdiction Moe Obser'va- 
a in’ ‘the’ ‘order that’ the lower authorities 
ý shad no jurisdiction was” of” no ‘effect. 
tata Reforms: x ` (Ainendmens) 
Act (1 of 1974," S, 91 (CS 
Where" ‘the Karnataka ‘Revenue “Appellate 
Tribunal, While | ‘Holding “that by sub- sec, (1) 
of S: 9i; Karnataka Land’ Reforms (Am- 
eridment) Act 1974 ` its appellate or fevi- 
‘gional’ power: “which it had’ under’ the 
gine and, eae a ‘Lands: Act 










8 ed that’ the, ‘order ' restoring” ‘possession’ 
io: ' the ‘land’ by! ‘the’ Mamlatdar’ and” confir- 
moai "thereof ` iby’. ‘the | "Assistant ‘Corhinia~ 


ranee 


a (B) "ania, Land Reforms Act ‘ag ‘of 
4962); S. us = “Land Tribunals | order on 
hearing . 
them. and stating , reasons, therefor did | not 

i ex from any irregularity. |, `. a 


the. statements ot. the” parties, wete “recórdéd, 
that it had allowed and heard ón, all poitite 
` that the parties ‘wanted to contend’ and made 
the order with reasons for its decision, the 
ord ‘gould j jot’ “be. said | ‘to ‘suffer fcom ` ‘any 
ml ‘ifregiile = Paras’ 4, oe 
Karnataka’ 


z 


challenged ‘Land Tribunal ial 
` pothing further to enquire into. 

Where the orders’ of the Mamlatdar and 
the Assistant Commissioner on appeal made 
under the Bombay Tenancy and Agricultural 
Lands Act remained unchallenged before 


the authority having competent jurisdiction 


"To quash the order passed by. Karnataka 
evenue Appellate Tribunal, Bangalore, 


J--29-11-1975. 








Ningappa v. ‘Karnataka, Appellate Tribunal, Binge 


the parties’ on, al, matters raised oy 


Hee, Land Tribunal’s order disclosed, ‘that: 


under ae Bombay Act paren et 


` 


Kant 255. 


the Land Tribunal. before. whom . the . matter- 
again came up had nothing further~’:to en- 
quire: into ,and- his -allowing .the pafties to 
make- representations and. -recording > their. 
statements: were.:' sufficient .and failure’ to 
inake- further “enquiry helg: did not - vitiate 
the’ decision. . -. + qs (Para 5) 

: R.V. Gaile > Petitioner; K. S: 
Savanur, for Respondents.: `` 

ORDER :— These’ .two: writ petitions, - are 
by rival tenants. The. „petitioner „: in-,, Writ: 
Petition. 2784 of, 1976, | .is challenging thej 
finding - ‘passed, in the. -course, of the... order. 
dated 29-11 15 by.. the Karnataka | Revenue. 
Appellate Tribunal, , Bangalore, affecting his ` 
interest in ‘the. tenancy.. In .. Writ. Petition . 
No. 10080 lot 1976. the. . petitioner, . ‘who is: 
the rival :tenant. has challenged the “impugn- | 
ed order. passed by the Land Tribunal dated 
19- 10-1976 .: ‘on the ground of: denial of op- 
portunity to the:petitioner. n., 


2. In.the: former writ petition. ‘the ques- ;- 


tion that arises for decision is what is. the 
legal effect' of the observation made by the 
Karnataka. 'Reyenue Appellate . evan in 
the course of the order. passed. by i In 


. the latter writ,petition the question in deci- 


sion is whether there is really denial. of op- 
portunity to the petitioner. E Aly 
‘Be In, the; former writ -petition the; ‘pet. 


tioner who iwas deprived of- the. possession of.. 


certain., , lands „approached, - the--Mamlatdar. for. 
restoration.,|of, possession.: Mamlatdar pass- | 
ed, an order. in favour. of.. the petitioner, on: 
31-3-1961 and, the. asame., -was affirmed. . by’: 
the . Assistant: Commissioner On); 21. =12-1961!, 

Aggrieved; by .,the, order _ passed by the Asstt.. 
Commissioner, the 2nd , esponent < since. 
deceased, , represented : by: his, L Rs. filed an: 
appeal... before the Karnataka ‘Revenue Ap- i 
pellate.-Tribunal in,.  RAB-118-62 . BTALA). . 
The Karnataka Revenue Appellate Tribunal 
held that it has no jurisdiction to deal with 
the. order, passed by .the Mamlatdar, and 


paleo by ‘the Assistant, Commissioner ` as.) ` 


its 'Jurisdičtion 'had' been. taken away "by |! 
Section. “91 „of the ‘Karnataka ` Land Reforms | i 
(Amendment) Act, 1973 (Act T of’, 1974). 
Having ‘come “to. the conchision that it has 
no “Jurisdiction the Karnati Revenue. ‘Ap | 


pellate Tribunal should have ‘eft the matter ` 


at that. Bat while doing “$6, 
follows: ` 

“Therefore, this Tribunal has no jurisdic- 
tion to entertain any appeal against a deci- 
sion whether a person is a tenant or pot. 
In view of :the fact that the provisions of 
the amended act deemed to have come into 
force from ‘the date the principal Act came 


‘it ‘observed as 


sta, fece, the ada passed by tho Tabet 
Com- 


dar and confirmed by the Assistant 
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that an act done by one partner was 
binding on the other partners. The 
learned Judge did not advert to any of 
the provisions of the Negotiable Instru- 
ments Act. 


9. The law as to negotiable instru- 
ments is different from the rule of law 
applicable to simple contracts in writing. 
In the latter case oral evidence can- be 
given to fasten liability on an undis- 
closed principal. The peculiar feature of 
a negotiable instrument is that it passes 
right by mere delivery and every suc- 
cessive holder has a claim against the 
parties on it. For this reason a negoti- 
able instrument must indicate on its 
face the persons who are bound for its 
payment. In cases of partnership firms, 
if the name of the firm appears on the 
bill or note, a partner can be bound by 
it, though he has not signed it, for the 
signature of the firm is deemed to be 
the signature of all the persons who 
are partners of the firm. If the note, 
on its ‘face, discloses the name of the 
firm bound for. its payment, execution 
by the firm or by one partner, will be 
sufficient to fasten liability on all the 
partners by the operation of the provi- 
sions of the Partnership Act. The mere 
fact that a note is drawn on the letter- 
head of a firm or a mere description of 
the executant as the partner of the firm 
will not be sufficient to create liability 
on the other partners or on firm. This 
is a very welcome and salutary prin- 
ciple, having regard to the peculiar 
characteristics of negotiable instruments 
by virtue of their negotiability. 


10. This principle can be best under- 
stood with reference te a few decided 
cases, In Janki Das v. Kishan Parshad, 
(AIR 1918 PC 146) the drawer of a hundi 
described himself beneath his signature 
as “Acting Superintendent of the Pri- 


vate Treasury of his Excellency Sir- 


Maharaja the Prime Minister of 


H. E. H. the Nizam”. In asuit filed on this © 


hundi, adecree was passed only against 
the person who executed the hundi but not 
against the Maharaja. In appeal, the 
said judgment was reversed and the case 
‘was remanded to be disposed of on 
merits holding that the hundis were 
drawn in a form sufficient to charge the 
Maharaja if agency was proved. This 
was reversed by the Resident at Hydera- 
bad. The matter went before the Judi- 
cial Committee. 
is stated thus by the Privy Council. 


` M. Rajagopal v... 


The law on the point 
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“It is of the utmost importance that 
the name of a person or firm to be charg- 
ed upon a negotiable document should 
be clearly stated on the face or on the 
back of the document, so that- the re- 
sponsibility is made plain and can be 
instantly recognised as the document 
passes from hand to hand......... It is not 
sufficient that the principals name 
should be ‘in some way’ disclosed, it 
must be disclosed in such a way that 
on any fair interpretation of the instru- 
ment his name is the real name of the 
person liable upon the’ bills”. 

A decree against the Maharaja was 
disallowed. a, 

11. In Sitaram v. Chimandas, (AIR 
1928 Bom 516) the hundi was in the fol- 
lowing terms: 

“Fifty six days after date I promise to 
pay Seth Chimandas Fatehchand or order 
the sum of Rs. 600 only for value re- 
ceived in cash. G. V. Athale, Managing 
Proprietor, Gangadhar & B. Friends. 
‘Sandhurst Road, Bombay No. 4.” 

“The plaintiff sued on this hundi and 
prayed for a decree against the firm. 
The court held that the words ‘Manag- 
ing Proprietor’ was merely a description 
of the executant. The court observed 
that if the words used were ”Athale, for 
Gangadhar & B. Friends”, or if the name 
of the firm had been put first, the case 
might be different. On a construction 
of the description of the executant the 
court held that the person liable on the 
hundis was Athale and not any alleged 


-firm passing under the name of Ganga- 


dhar and B. Friends. The original decrée 
against the firm was set aside. 

12. In Johnstone v. Mt. Jan Bibi, (AIR 
1928 Lah 722) a pro-note executed by G. 
with the name shown as below fell for 
consideration. “The Lahore _ Cotton 
Baling Press”, signed by G alone. A suit 
was brought against G and H on the 
ground that H was a partner and a de- 
cree against H was also prayed for. The 
High Court accepted the appellant’s case 
that the heading. of the paper with the 
name of the firm did not necessarily 
lead to any inference that G was acting 


on behalf of the Press. The heading 
was given, according to the learned 
Judge, merely as his address. The 


prayer to make the other partner liable 
was disallowed, and the court declined 
to go into the question whether there 
was a partnership firm in existence. 
Thus the mere use of a letter-head, it 
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was held, did not by itself lead to an 
inference that there was an undisclosed 
principal which was bound by the pro- 
missory notes. 


13. In Punjab United Bank, Ltd. v. 
Mohammad Hussain, (AIR 1934 Lah 358) 
a Division Bench of the Lahore High 
| Court had to consider a promissory note 
' signed by one of the partners describing 
himself as “Proprietor, Punjab Alliance 
Auction Rooms Lahore”. It was held 
that where one of the partners of a firm 
signed a promissory note, in order that 
all the partners were liable under it, 
it was necessary that not merely the 
firm’s name should be disclosed “in 
some way” but it must be disclosed in 
such a way that on any fair interpreta- 
tion of the instrument the firm must be 
the real person liable upon the bill. 
The prayer for a decree against the firm 
was disallowed and it was held that the 
description in the promissory note was 
not sufficient to justify a decree against 
the other partners. 


14, In Rangaraju v. Firm Devichand 
Bhootaji, (AIR 1945 Mad 439) the court 
was dealing with a promissory note ex- 
ecuted by one person who was the part- 
ner of a Rice Mill. The plaintiff want- 
ed a decree against the firm. The pro- 
missory note there was for a purpose 
binding on the firm but was not execut- 
ed in the name of the firm but only per- 
sonally. Patanjali Sastri, J. on a econ- 
sideration of Sections 19 and 22 of the 
Partnership Act observed that since it 
was not disputed that the executant was 
a partner of the firm, that he had power 
as Managing Director to execute pro- 
missory notes binding on the firm, and 
since it was recited in the note itself 
that money was borrowed for the pur- 
pose of the partnership business, there 
should be no question that the debt was 
binding on the firm. Since the suit was 
based solely on the note, the question 
still arose as to whether the note had 
been executed in such a ‘form as to make 
the patitioner also liable on the note 
as a partner. The learned Judge observ- 
ed as follows: , 

“Section 27, Negotiable Instruments 
Act. enacts that every person capable 
of binding himself or of being bound as 
mentioned in Section 26 may also bind 
himself or be bound by a duly authoris- 
.ed agent acting in his name. This in- 
volves the consequence that. so far as 
the making, drawing, acceptance, in- 


i 


M. Rajagopal v. K. S. Imam Ali 
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dorsement, delivery and negotiation of 

a promissory note, bill of exchange or 

cheque are concerned, these acts must, 

in order to bind the firm, be done by a` 
partner in the name of the firm, and 

it is not sufficient that they are done 

in any other manner expressing or im- 

plying an intention to bind the firm, 

which, under Section 22, Partnership 

Act, would otherwise be sufficient to 

bind the firm, for the latter section | 
must yield to the special provisions of 

the Negotiable Instruments Act.” 


Despite the fact that the executant of 
the promissory note had power as 
Managing Partner to execute promissory 
note binding on the firm, the learned 
Judge declined to give a decree against 
the other partner since the instrument 
on a fair interpretation did not disclose 
the name of the firm as the party liable 
thereon. 


15. The consistent view taken in the 
above decisions is therefore to hold that 
when liability is sought to be fastened 
on an undisclosed principal on the 
strength of a negotiable instrument, it 
is not enough if the principal’s name is 
disclosed in some way, but it must be 
disclosed in such a way that by any 
fair interpretation of the instrument it 
should be possible to hold that the un- 
disclosed principal is the real person 
liable ‘for the debt. When there is a 
conflict between Sections 19 and 22 of 
the Partnership Act on the one hand 
and Sections 26, 27 and 28 of the Negoti- 
able Instruments Act, the latter Act 
should prevail. A claim against a firm 
based on a written contract by one part- 
ner in the course of business with au-( 
thority to act will be held to be bind-! 
ing on the firm. But when such a claim 
is made on the strength of a promissory 
note or a bill of exchange, court will 


-have to be satisfied that the a rie 


instrument discloses the liability of the 
firm clearly. 


16. With this background when we 
examine the promissory notes, Exts. Al 
to A5. the position becomes abundantly 
clear. Three of the promissory notes 
are in the letter-head of the admitted 
partnership firm. That by itself cannot 
lead us anywhere. At best the use of 
the letter-head only helps to ascertain 
the address of the executant. The let- 
ter-head cannot advance the case any 
further. The description of the execu- 
tant as the proprietor of the K. M. S. 
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Bus Service cannot also help the plain- 
tiff. That description is insufficient to 
bind the firm. The use of the words 
"Managing Partner’ in one of the pro; 
missory notes also cannot help the plain- 
tiff because the promissory note is not 
signed on behalf of the firm. Nor are 
there other materials to infer that it 
was for the firm. For these reasons we 
hold that the court below was not 
_\justifled in passing a decree against all 
the defendants. In the circumstances 
of the case a decree can be passed only 
against the executants of the notes. 

17, Exts. Al to A4 were executed by 
the Ist defendant alone and Ext. A5 
was executed by the ist and 2nd de- 
fendants. There will be a decree 
against the Ist defendant for the amounts 
covered by Exts. Al to A4, and a decree 
against the Ist and 2nd defendants for 
the amount covered by Ext. A5. In the 
result we set aside the decree passed 
by the trial court against the 2nd de- 
fendant for the amounts covered by 
Exts. Al to A4 and against the 3rd de- 
fendant for the amounts covered by 
Exts. Al to A5. 

18. The appeal against the plaintiff 
by the Ist defendant fails. The 3rd de- 
fendant succeeds in the appeal. The 2nd 
defendant succeeds in part. There is 
only one appeal. We direct the parties 
to suffer the costs. , 

; Order accordingly. 


AIR 1981 KERALA 41 
P. C. BALAKRISHNA MENON, J. 


Kochan Nadar Rayappan Nadar, Ap- 
pellant v. Podiyan Nadar and others, 
Respondents. 


L. A. A. No. 13 of 1978, D/- 3-12-1980. 


Kerala Land Acquisition Act (21 of- 


1962), Section 32 — Dispute as to appor- 
tionment of compensation — Reference 
to Civil Court — Duty of Court. 


A reference under Section 32 to a 
Civil. Court is in the nature of a sujt 
in which each claimant is the plaintiff 
fn respect of his claim as well as defen- 
dant in respect of the rival claims 
against him.. The Court in reference is 
bound to decide the dispute in accor- 
dance with law and on the basis of evi- 
dence adduced by the parties in support 
of their respective claim to the title to 
the property acquired. Thus where the 
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Kochan Nadar v. 
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trial Court disposed of the referenca 
ease, even before it was posted for trial 
and in absence of notice to all the claim- 
ants by directing the claimants to 
establish their title to the acquired land 
{tn other proceedings, the judgment of 
the. trial Court was bad and was liable 
to be set aside. 1969 Ker LR 691; AIR 
1975 Ker 27 (FB) Relied on. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1975 Ker 27: 1974 Ker LT 724 (FB) 


3 
1969 Ker LR 691 3 
AIR 1922 PC 80.. 3 


P. Krishnamoorthy, for Appellant. 


JUDGMENT :— The appeal is against 
the judgment of the Subordinate Judge, 
Trivandrum in L. A. R. No. 251 of 1972. 
The reference is under Section 32 of 
the Kerala Land Acquisition Act for. 
the purpose of apportionment of com- 
pensation deposited in Court. The ac- 
quisition was in respect of 5.54 acres 
of land. The Land Acquisition Of- 
cer deposited the compensation 
Rs. 4,340.56 Ps. in court because of the 
dispute among various claimants and 
referred the question of dispute to he 
decided by the civil court under Sec- 
tion 32 of the Land Acquisition Act. The 
court below without deciding the re- 
ference has directed the parties to 
establish their title to the acquired land 
In other appropriate proceedings with a 
further direction for deposit of the com- 
pensation amount in the Indian Bank, 
Trivandrum as fixed deposit for a period 
of two years. It is against this that the 
17th claimant has preferred’ this appeal. 

2. The B-diary in the case shows that 
the case was not even posted for trial 
Notice to all the parties had not been 
served even on the date’ of disposal of 
the reference by the lower court. The 
B-diary shows that the case was ad- 
journed to 20-12-1976 for return of ac- 
knowledgment of notice issued to claim- 
ants 35 and 41, for obtaining correct 
names and addresses of the legal re- 
presentatives of the 12th claimant, ‘to 
get the correct name and address of the 
15th claimant. and for notice to the 19th 
claimant. It is seen that a letter was 
sent. to the Land Acquisition Officer on 
6-12-1976 to get the above details. 
There is an endorsement dated 7-12-1976 
that notice had been issued. The entry 
dated 20-12-1976, shows that claimants 
19, 35 and 41 were not present, and the 
case was adjourned to 29-1-1977 await- 
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ing reply from’ the Land Acquisition 
Officer. . The next entry dated 29-1-1977 
is- that no reply is received ‘from: the 
-Land Acquisition Officer and the case is 
posted for disposal on 31-1-1977 On 


ing the parties to establish their; title 
to the acquired property in other ap- 
propriate proceedings; and the compensa- 
tion amount is directed to be deposited, 
in.the Indian Bank, Trivandrum as Fix- 
ed Deposit for a period of two years. 

3. A Division Bench of this Court in 
-iChandan Vydiar v.:Chakkutty. Vydiar. 
(1969 KLR 691) has held as follows: 

“11. A reference under the Land Ac- 
quisition Act regarding any dispute as 
to the persons to whom the compensa- 
tion is payable is really in the nature 
- lof an interpleader suit. The proceeding 
is a combination of as many suits as 
there are claims and each claimant is 
both plaintiff and defendant. The pro- 
iper procedure in such cases, we should 
think. is 'for the court to call upon: each 
elaimant to file a statement of his iclaim 
— this statement would be his plaint. 
In answer to the claim thus made, the 
defendants namely, the contesting claim- 
ants should be given the opportunity 
of filing statements. These would be 
their written statements. Then issues 


ed with in the ordinary manner.” | 

The same view was expressed :by a 
Full Bench of this Court in Ranee Sidhan 
v. Special Tahsildar, (1974 Ker LT .724): 
`| (AIR 1975 Ker 27). After referring to 
jthe decisions in AIR 1922 PC 80, and 
1969 Ker LR 691, the Full Bench at para- 
graphs 9 and 10 of its judgment has laid 
down the law as follows: | 

"Oy. ct dvertets Shortly, once the ‘dispute 
is before court under Section 32, & per- 
son lawfully entitled to compensation or 
part thereof is entitled’ to establish his 
‘right as against any person as'in a 
suit. The court will, in deciding the 
dispute be guided, governed andi re- 
gulated by the provisions of the ' Code 
of Civil Proceedure, 1908 (Section 59 of 
the Act says so), and in our view, by 
the provisions of the Evidence Act, 1872. 
Here it is necessary to advert to one rule 
of evidence contained in the Act ‘itself: 
We refer to Section 31 of the Act where- 
by an award of apportionment by the 
Collector based on agreement of persons 
i interested and specifying the particulars 
of such apportionmerit is made conclusive 
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` [31-1-1977 the case is disposed of direct- 


should be settled and the trial proceed- - 


` respect | of 
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evidence’ of the correctness of apportion- 
ment, as between such persons, viz., 
persons | who have agreed to the 
apportionment. But for this limita- 
tion there is nothing in the Act which 
will preclude a person lawfully entitled 
to compensation amount, or part there- 
of, from claiming and establishing, that 
he as the real person interested is entitl- 
ed to the same. Failure on his part to 
claim the compensation or part thereof, 


.or his failure to dispute the claim ad- 
“vanced by others, or, even an admission 


that another is entitled to the compensa- 
tion amount, in proceedings before the 
Collector, cannot in our view, preclude 
him from advancing his claim and esta- 
blishing ‘the same, at any. subsequent 
stage, before the Collector or before the 
Court. So long as the rule of conclusive 
evidence! stated in Section 31 of the Act 
is not in his way. His conduct, failure 
to claimi or to dispute another’s claim, or 
the admission, as the case may he, can, 
if established, be a relevant fact under 
the ordinary rules of evidence in assess- 
ing the merits of his claim, but he jis 
under those rules of evidence also entitl- 
ed to explain away these facts, and to 
establish’ his title to compensation or 
part thereof. : 


10. We would like to caution that the 
principles ‘stated above will have applica- 
tion only to the subject-matter of en- 
quiry before the court on a reference 
under Sec. 32 of the Act. The subject- 
matter of enquiry will depend upon the 
scope of! reference under Section 32. The 
court can so far as the subject-matter 
of the enquiry is concerned, exercise all 
powers vested in it under the Code of 
Civil Procedure, 1908, and decide ` all 
questions arising in relation to it apply- 
ing the ordinary rules’ of evidence, but 
subject to the rule of conclusive evi- 
dence, stated in Section 31 of the Act. 
For example, if the reference is only as 
to part of the compensation amount and 
as to the persons to whom the same is 
payable, the court can decide only the 
questions arising in relation to that 
part of the compensation amount. In 
that much compensation 
amount,’ which should necessarily be in 
deposit in court, the proceedings will be 
in the nature of an interpleader suit to 
which the principles above discussed 
would be applicable. This is clear ‘from 
the use. of the words ‘such dispute’ in 
Section 32 of the Act. These words refer 
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to a dispute ‘as to the apportionment of 
the amount of compensation or any part 
thereof, or as to the persons to whom 
the amount of compensation or any part 
thereof is payable’, and mean a dispute 
as to the apportionment of the whole of 
the compensation amount or the persons, 
to whom the same is payable, or, as the 
case may be, a dispute as to the appor- 
tionment of any part of the amount of 
compensation or as to the persons to 
whom any part thereof is payable.” 


4. It is thus clear that the civil court 
on reference of a dispute under Sec. 32 
of the Land Acquisition Act is, in law, 
bound to decide the dispute-on the evi- 
dence adduced by the parties in support 
of their respective claim to title to the 
property acquired. In the present case, 
as adverted to above, the case was not 
even ready for trial as notice to all 
the claimants was not served, there was 
no posting for trial and the case even 
before it was ready for trial was posted 
for disposal on 31-1-1977. The letter ad- 
dressed to the Land Acquisition Officer 
referred to in the B-diary can only be 
for the correct address of the parties to 
the reference who were not served with 
notice even on 29-1-1977, on which date 
the case was posted for disposal on 31-1- 
1977. I need hardly say that when a case 
is properly brought up before a court 
it is the duty of the court to decide the 
ease in accordance with law. A reference 
case under Section 32 of the Land Ac- 
quisition Act is in the nature of a suit in 
which each claimant is the plantiff in 
respect of his claim as well as the de- 
fendant in respect of the rival claims 
against him. The court below by refer- 
ring the parties to a separate suit has 
abdicated its furisdiction to decide the 
reference under the Land Acquisition 
Act. The result is, I set aside the judg- 
' ment and decree of the court below and 

direct that court to dispose of the refer- 
ence in accordance with law and in the. 
light of the observations and directions 
contained in this fudgment. The appeal 
. is accordingly allowed. I make no order 
as to costs, 


The parties will appear before the 


lower court on 15-1-1881 


Appeal allowed, 
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G. VISWANATHA IYER, J. 

M/s. Sigma Agencies Pvt, Ltd., Peti- 
tioner v. P. V. Thomas, Respondent. ` ` 

C. R. P. No. 146 of 1980-D, D/- 27-11- 
1980. : 

Civil P. C (5 of 1908), Sec. 23, Order 32 
— Rent control proceeding — Applica- 
tion for eviction by a minor represented 
by his next friend (mother) — Validity. 
(Kerala Buildings (Lease and Rent Con- 
trol) Act (2 of 1965), Sec. 11). 

Where an application for eviction of 
a tenant was filed by a minor in a Rent 
Control proceeding who was represented 
by his next friend (mother) it could not 
be said to be not maintainable on the 
ground that O. 32 is not extended to 
proceedings under the Rent Control Act. 
(1979) 2 Andh WR 1: AIR 1979 NOC 195; 
(1967) 2Andh WR 479, Rel. on. (Para 2) 

Under Sec. 23 the Rent Control Auth- 
orities are given powers of a Civil Court 
only under certain provisions of the 
C. P. C. That doees not mean that a 
minor represented by a next friend can- 
not file an application under the provi- 
sions. of Rent Control Act. The general 
principle which is embodied in O. 32 is 
applicable in all proceedings where a 
separate provision ig not provided for 
in the concerned statute under which the 
proceeding is initiated. (Paras 2, 3) 
Cases Referred : Chronological. Paras 
AIR 1979 NOC 195 : (1979) 2 Andh WR 1 

3 
(1967) 2 Andh WR 479 3 


T. L. Viswanatha Iyer, for Petitioner; 
P. N. Sankaranarayana Pillai, for Res- 
pondent. 


ORDER :— The respondent in a Rent 
Control proceeding is the revision peti- 
tioner. An application for eviction was 
filed by a minor represented by his next 
friend (his mother) and after contest that 
was allowed by the Rent Control Court, 
The tenant filed an appeal before the 
Appellate Authority. That Authority set 
aside the order and all the findings enter- 


_ed by. the Rent Controller and remanded 


the case on the sole ground that an ap- 
plication filed by a minor represented by 
a next friend is not a valid application. 
This was reversed on revision. The Revi- 
sional Court remanded the case to the 
Appellate Authority after holding that 
the application filed by a minor represent- 
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ed by a next friend is maintainable. The 
Appellate Authority was directed to take 
back the appeal on file and dispose of 
| the same in accordance with law but sub- 
ject to the finding of the revisional court. 
This is challenged in this revision peti- 
tion. 

2. The counsel for the petitioner con- 
tends that as O. XXXII C. P. C. has not 
been extended to proceedings under the 
Rent Control Act the petition in- the 
manner filed is not maintainable. It is 
true that under Section 23 the Rent Con- 
trol Authorities are given powers of a 
civil court only under certain provisions 
of the C. P. C. That does not mean that 
a minor represented by a next friend 
cannot file an application under the pro- 
visions of the Rent Control Act. Who 
can apply and in what manner are 
matters of procedure and do not relate 
to the powers of the Tribunal. This: again 
will depend upon his capacity to enter 
into or terminate any legal relationship 
with another. Legal relationship will 
arise out of a contract or a conveyance. 
A minor has no capacity to enter into 
a contract or to transfer an immovable 
property. A proceeding ‘for eviction is a 
method by which a legal relationship in 
respect of a property is sought to be 
terminated. For that a-person competent 
alone can act. A minor can act only 
through a guardian ad litem or through 
a next friend. Hence a minor who is 
entitled to terminate a tenancy can do 
it only if he has the capacity. Indian 
Majority Act negatively states that he 
has no capacity when it provided in a 
non obstante clause that in certain 
matters the provisions of the Act will 
not apply. That capacity is made good 
only if he is represented in the manner 
previded by law. f 


3. The general principle which is 
embodied in O. XXXII is applicable in 
all proceedings where a separate provi- 
sion is not provided for in the concerned 
Statute under which the proceeding is 
initiated. I am supported in this conclu- 
sion by the decision in (1979) 2 Andh 
WR 1:(AIR 1979 NOC 195) and (1967) 
2 Andh WR 479. 

4. This conclusion of mine is further 
strengthened if one looks at the. steps 
to be taken in the matter of engaging a 
i counsel and executing orders of eviction 
in a Rent Control proceeding. Engaging 
a counsel is a matter of contract, éxecu- 
tion of an order which is deemed to be 
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‘is no substance in the contention 
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a decree can be done only under the 
C. P. C. So the deemed decree should 
conform to the provisions of the Č, P. C. 
in the matter of parties who can enforce 
it. 

5. For these reasons I hold that there 
put 
forward by the petitioner’s counsel. 

6. In the result the Civil Revision 
Petition fails. It is dismissed with costs, 


Petition dismissed, 
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T. CHANDRASEKHARA MENON, J. 

The Deputy Conservator of Forests, 
Nemmara, Petitioner v. K. S. Sarojini 
and another, Respondents. 

O. P. No. 1591 of 1979 F, D/- 25-11- 
1980. 

Civil P C. (5 of 1908), See. 151, O. 41, 
R. 5—Kerala Forest Act (4 of 1962) S. 61D 
— Appeal under Sec. 61D — Interlocu- 
tory application for grant of stay — Dis- 


trict Judge has inherent jurisdiction to 


grant stay. 
Section 151 Civil P. C. does not confer 
any inherent rights on the court. It 


only says that the right of inherent juri- 
sdiction which is already there in all 
courts is saved. Inherent jurisdiction is 
there even with tribunals of limited juri- 
sdiction. (Para -4) 

The interlocutory order (stay) passed 
by the District Judge in the appeal under 
Sec. 61D against the order of confisca- 
tion passed by a competant officer, 
would be proper and legal and it would 
not be correct to state that Sec. 151 and 
O. 41, R. 5 were not applicable in such 
case. Case law. discussed. (Para 4) 


Cases Referred : Chronological Paras 

AIR 1969 SC 430 

AIR 1963 Ker 73 (FB) 

AIR 1957 Ker 142 

AIR 1953 SC 357 

AIR 1948 PC 12 

AIR 1916 PC 21: 14 All LJ 1114 

1913 AC 546 : 109 LT 562: 82 LJIKB 1197, 
National Telephone Co. Ltd. v. Post- 
master-General 4 


phe we te CI GO CO 


` (1879) 12 Ch D 438: 41 LT 173 : 28 WR 
3 


360 Polini v. Gray 

T. C. M. Menon, Addl. Advocate Gene- 
ral, for Petitioner; M. N. Sukumaran Nair, 
N. A. Muralidharan and B. Raman Pillai, 
for Respondents. 
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ORDER :— The Deputy Conservator of 
Forests, Nemmara is the petitioner in this 
writ petition where he challenges’ the 
validity of the order of the District 
Judge, Palghat in I. A. No. 419 of 1979 
in appeal filed under Section 61D of the 
Kerala Forest Act (for short ‘the Act’). 
A case of illicit transport of some timber 
logs in a taxi car was detected by the 
Beat guards of the Thiruvazhiyad Beat 
on 14-10-1978 at 2 a m. near a culvert 
at Talipadam road side. As the persong 
who were in the car did not produce 
any transport permit at the time of the 
detection of the offence when they were 
asked to produce the same it was reason- 
ably suspected that the vehicle concerned 
was being used for the commission of an 
offence in respect of a ‘forest produce. 
Consequently the vehicle was seized by 
the Beat guards along with the timber 
logs kept inside. After investigation and 


enquiry into the matter as empowered. 


under the Act the petitioner passed an 
order, dated 20-2-1979, a copy of which 
is marked in this case as Ext. P-1, con- 
fiscating the car along with all its acces- 
sories and timber. Aggrieved by this 
order the first respondent filed an appeal 
before the District Court, Palghat under 
Section 61D of the Act. Along with the 
appeal she also filed an interlocutory 
application requesting the Court to stay 
the operation of Ext. P-1 order till the 
disposal of the appeal. The District 
Court passed an order to the following 
effect : 

“The Deputy Conservator or Forests, 
Nemmara is directed to release the car 
to the petitioner on executing a bond 
‘ with 2 solvent sureties each in the sum 
of Rs., 10,000/-”. 

A copy of the order has been naei as 
Ext. P-2. 

2. It is contended by the petitioner 
` that this order is illegal and without 
jurisdiction and he seeks to quash the 
same. According to him, the District 
Court failed to note that there is no 
provision in the Act making any provi- 
sions of the Civil Procedure Code ap- 
plicable to a procedings under any of 
the provisions of the Act. Therefore, 
neither Section 151 nor Order 41, Rule 5 
of the- Civil Procedure Code which had 
been invoked in the interlocutory ap- 
plication would be applicable. As per the 
provisions of the Act there is no power 
on the part of the Appellate Court’ -to 


pass an interlocutory order in an appeal 


Dy. Conservator of 


of such order, appeal 
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filed against an order of confiscation pass- 
ed by a competent officer. The petitioner 
would, therefore, contend that the Dis- 


trict Judge should not have passed an 
order on the application which is not- 
based on any of the: provisions of the 


Act. A ‘further grievance of the peti- 
tioner is that the Court below has not 
incorporated sufficient conditions to safe- 
guard the interest of the Government if 
ultimately the appeal happens to be dis- 
missed, : i 

3. In considering the question, I think, 
it will be useful to refer to Section 61D, 
of the Act. Section 61D reads as follows. 


“61D. Appeal— (1) Any person aggriev- 
ed by any order passed under Sec. 614° 
or Section 61C may, within thirty days 
from the date of communication to him 
to the District 
Judge having jurisdiction over the area 
in which the property to which the 
order relates has been seized and the 
District Judge shall, after giving an op- 
portunity to the appellant to be heard, 
pass such order as he may think fit con- 
firming, modifying or annulling the order 
appealed against. 

(2) An order of the District Judge 
under sub-section (1) shall be final” 
This provision gives the jurisdiction in 
the matter of appeal to the Dis- 
trict Judge having jurisdiction over 
the area in which the pro- 
perty to which fhe order relates 
has been seized. In T. B. Transport v. 
R. T. Officer (AIR 1957 Ker 142) M. S. 
Menon, J. as hé then was said: 


“The power to stay is a necessary 

corollary to the power to entertain ` an 
appeal or revision. Its exercise stops fur- 
ther proceedings.” 
The same Judge has elaborated the 
principle in N. K. Dharmadas v. S. T. A 
Tribunal (AIR 1983 Ker 73). Speaking on 
behalf of the Full Bench M. S. Menon, 
C. J. stated therein : 

“An appeal is a complaint to a superior 
body of an injustice done or error com- 
mitted by an inferior one with a view 
to its correction or reversal. It is a crea- 
ture of statute, not a constitutional or 
inherent right. But, as pointed out by 
Maxwell, where an Act confers a juri- 
sdiction, it impliedly also grants the 
power of doing all such acts, or employ— 


ing such means, as are essentially neces- 


sary to its execution (11th Edition, page 
350). 





{ 


i 


339). 
‘ statute confers powers or duties in 
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A remand by an appellate ‘court 1s 
usually made when the record before it 
is in such shape that the appellate court 
cannot in justice determine what final 
- judgment should be rendered and the 
power to do so cannot but be an essen- 


tial requisite of the very jurisdiction to’ 


entertain the appeal. It is an old maxim 


of the law that to whomsoever a juri- 
ediction is given, those things also are 
supposed to be granted, without which 
the jurisdiction cannot be exercised; cui 
jurisdictio data est, ea quoque | concessa 
esgee videntur, sine quibus jurisdictio 
explicari non potest, : 

Kent says that the grant of a;jurisdic- 
tion implies the grant of all the powers 
necessary to its exercise (1 Kent, Comm. 
And Sutherland that where a 


general terms, all powers and duties 
incidental and necessary to make such 
legislation effective are included by im- 
plication (3rd Edition, Vol. 3, Page 19)”, 
In that case, on that view the Full Bench 
held that the power to remand lis avait- 


__able to a tribunal functioning under Sec- 


“tion 64 of the Motor Mehicles Act, 1939 
and that the said power is incidental to 
and implicit in the appellate jurisdiction 
created by that section. The Supreme 
Court had to consider similar questions 
in J. T. Officer v. Mohd. Kunhi (ATR 1969 
SC 430 (432). There it is held that: ' 

* the Appellate Tribunal must be 

held to have the power to grant stay as 
incidental or ancillary to its appellate 
jurisdiction. This is particularly so when 
Section 220 (6) deals expressly, with a 
situation When an appeal is pending be- 
fore- the. Appellate Assistant Commis- 
sioner but the Act is silent in that be- 
half when an appeal is pending before 
the Appellate Tribunal. It could! well be 
said that when Section 254 confers ap- 
pellate jurisdiction, it impliedly grants 
the power of doing all such acts, or em- 
ploying such means, as are essentially 
necessary to its execution and that the 
statutory power carries with it the duty 
in proper cases to make such orders for 
staying proceeding as will prevent the 
appeal if successful from being rendered 
nugatory.” . 
In regard to the power to grant stay the 
Supreme Court refers to the decision in 
| Polini v. Gray (1879) 12 Ch D 438 where 
-at page 443 it was stated: 

‘Tt appears to me on principle that 


the Court ought to possess that jurisdic- 
| 


+ 
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District 


‘and National Sewing Thread Co. 
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tion,, because the principle which ‘under- 
lies all orders for the preservation of pro- 
perty- pending litigation is this, that the 
successful party is to reap the fruits of 
that litigation, and not obtain merely 
barren . success. That principle, as it’ 
appears to’ me, applies as much to the 
Court of first instance before the first 
trial, and to the Court of Appeal before’ 
the second trial, as to the Court of last 
instance before the hearing of the final 
appeal.” 

Justice Grover speaking for the Supreme 
Court has also quoted Domat’s Civil Law, 
Cushing’s Edition, Volume 1 at page 88 
where it has been stated: 

“It is the duty of the Judges to apply 
the laws, not only to what appears to be 
regulated by their express dispositions 
but to all the cases where a just applica- 
tion ‘of them may be made, and which 
appear to be comprehended either with- 
in the consequences that may be gather- 
ed from it.” 

4. In this case another principle also 
may. be apposite in the light of 
fact that the appellate juris- 
diction had been conferred on the' 
Judge having jurisdiction 
over the area where the seizure 
has ‘been made. The statutory provision 
is indicative of the fact that the appellate 
jurisdiction has: been conferred on the 
District Court and not on the District 
Judge as a persona designata. If that be}. 
s0 the well settled principle stated in 
National Telephone Co. Ltd. v. Post 
master-General (1913 AC 546) becomes 
applicable. Therein it is stated: 

“When a question is stated to be refer- 
red to an established Court without more, 
it in my opinion, imports that the ordi- 
nary incidents of the procedure of that 
Court, are to attach, and also that any 
general right of appeal from its decision 
likewise attaches.” 

This principle has-been followed in many 
other decisions. Adaikappa Chettiar v. 
Chandresekhara Thevar (AIR 1948 PC 
12), Secretary of State for India v. 
Chellikani Rama Rao (AIR 1916 PC 21) 
Ltd v. 
James Chadwick & Bros. (AIR 1953 SC 
357) are some of them. Therefore, it will 
not be correct to state as the petitioner 
seems to contend that Section 151 and 
Order 41, Rule 5 of the Civil Procedure 
Code will not be applicable. In any view: 
of the matter the District Judge has got 

inherent jurisdiction to grant stay. sf 
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might be noted that Section 151 does not 
confer any inherent rights on the Court. 
It only says that the right of inherent 
jurisdiction which is already there in all 
Courts is saved, Inherent jurisdiction is 
there even with Tribunals of limited 
jurisdiction. 


5. In the light of the above discussion ` 
I find no merit in the contentions raised 
by the petitioner that the District Court 
has no right to grant stay. If the peti- 
titioner’s apprehension is that the Dis- 
trict Judge has not incorporated suffi- 
cient conditions to safeguard the interest 
of the Government if ultimately the ap- 
peal happens. to be dismissed, it is open 
to him even now to move. the District 
Court for . imposition of the necessary 
conditions to safeguard those interests. 
The O. P. is dismissed with costs. 


Petition dismissed, 
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K. BHASKARAN, J. 
Murukesan, Petitioner v. District Col- 
lector, Ernakulam Respondent. 


O. P. No. 4319 of 1979-L, D/- 17-11- 
1980. 


Civil P. C. (5 of 1908), Section 35, 
O. 33, Rr. 10, 12, 14 — Snit filed by in- 
digent person decreed partiy — No 
direction in decree as to payment of 
court-fee —- Government cannot re- 
cover it from plaintif — Relevant fac- 
tors for determining liability, indicat- 
ed. 


There is no clear mandate in O, 38 
_ as to how the liability in regard to 
payment of court-fees. is to be determin- 
ed or fixed where the plaintiff partly 
succeeds and partly loses. Even under 
R. 10 the plaintiff who succeeds in the 
suit is not automatically under a Hability 
to pay the amount of court-fees in’ as 
much as what that Rule requires is 
that “such amount is to be recovered 
by the State Government from any party 
ordered by the decree to pay-the same”, 
thereby indicating that it need not be 
from the plaintiff as an invariable rule, 
The court seems to have a discretion in 
the matter. It might depend upon. the 
nature of the relief sought, the defence 
put forward, the evidence adduced, the 
‘extent to which: the plaintiff succeeded, 
and all other factors which might have 
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‘a bearing to the totality of the circum- 


stances relevant-to the issue. “(Para 4) 
M. M. Abdul Aziz, for Petitoner; Govt. 


_Pleader,- for Respondent. 


_ ORDER :— In this writ petition the 
challenge is directed against Ext. P-3 
demand prior to attachment of land 
dated 30-4-1979 under Section 34 of the 
Kerala Revenue Recovery Act issued by 
the authorised officer (Deputy Tahsildar, 
Revenue Recovery, Alwaye) for re- 
covery of Rs. 1145 being the arrears of 
court-fees alleged to be due from the 
petitioner, and Ext. P-5, order dated 
29-10-1979 passed by the respondent, the 
District Collector, Ernakulam, whereby 
he disposed of Ext. P-4 .objection sub- 
mitted by the petitioner to Ext. -P-3 
demand notice, permitting the petitioner 
to remit the arrears at the rate of Rs. 50 
per month. 

2. The petitioner had instituted O. S. 
No. 282 of 1976 on the file of the Subor- 
dinate Judge, Ernakulam, against the 


. driver of the scooter K. L. D. 7644 in 


forma pauperis ‘for recovery of com- 
pensation in the sum of Rs. 11,650 for- 
the injuries sustained and the medical 
expenses incurred by him as a result of 
the accident involving the said scooter 
on 4-1-1973. Ultimately the 3rd Addi- 
tional Subordinate Judge, Ernakulam, 
in terms of the finding under issue No. 6 
granted a decree for Rs. 768.88-P. as per 
the judgment dated 30-1-1979, a true 
copy of which is Ext. P-1. The opera- 
tive portion of the decree, a true copy 
of which is Ext. P-2, reads as follows :— 

“T that the plaintiff is entitled to a 
decree for Rs. 768.88 P. with 6% interest 
from 27-11-1979 onwards against the 
2nd defendant. A copy of the decree 
shall be forwarded to the District Col- 
lector under Oder XXXIII Rule 14 
C. P. C. i 


(11) and it is hereby ordered and 
decreed that the parties do bear their 
respective costs.” 


It was thereafter that the petitioner 
received Ext.1 demand notice for the re- 
covery of the sum of Rs. 1145 towards 
the arrears of court-fees, with respect 
to which he submitted his objections to 
the respondent, the -District Collector, 
Ernakulam, a true copy of which is 
Ext. P-4. Though the petitioner had in 
Ext. P-4 objections pointed out that the 
suit was not dismissed on any of the 
grounds mentioned in Order. 33, Rule 11 
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C. P. C; that under Order 33,, Rule 10 
C. P. C. the amount of court-fees was 
made recoverable by the State Govern- 
ment, only from the party ordered by 
the decree to pay the same; and that 
inasmuch as the petitioner was not a 
party ordered by the decree to. pay the 
court-fees, he was not under any legal 
obligation to pay any . amount to the 
State Government, the respondent Col- 
lector did not go into the merits of 
these contentions, but passed an order 
confining the relief granted to: one of 
permission to pay the arrears in instal- 
ments of Rs. 50 per month. i 


3. Sri M. M. Abdul Aziz the' counsel 
for the petitioner, submitted that the 
Revenue: Recovery proceedings initiated 


by the respondent are clearly illegal 
and are liable to be quashed. His 
submission is that Order 33, Rule 10 


C. P. C., in terms would apply only to 
a case where the plaintiff succeeds. In 
the present case it cannot be said that 
the indigent person succeeded jin. the 
suit inasmuch as he succeeded only 
partly and lost substantially, because 
as against a claim for Rs. 11,650 what 
was decreed was only a paltry sum of 
Rs. 768.88; and if he were to pay a 
sum of Rs. 1145 by way of court-fees, 
he would be a loser in the bargain. It 
is also his subnission that in Exts. P-l 
and P-2, judgment and decree, there was 
no order directing the petitioner (plain- 
tiff) to pay court-fees. This not being 


a case where the plaintiff ‘failed in the 
suit or was dispaupered or where the 
suit was withdrawn or dismissed, the 


provisions of Order 33, Rule 11 C. P. C. 
are not attracted. Evidently Rule 11-A 
has no application to the facts of the 
case inasmuch as the suit did not abate. 


4. The provisions are clear enough 
in regard to payment of court-fees in 
a case where the plainttiff succeeds as 
provided in Rule 10, where the plaintiff 
fails or is dispaupered or where the 
suit is withdrawn or dismissed as pro- 
vided in Rule 1il; and where the suit 
abates as provided in Rule 11A. There 
is however, no clear mandate in Order 33 
as to how the liability in regard to 
payment of court-fees is to be deter- 
mined or fixed where the plaintiff partly 
succeeds and partly loses as in the 
present case. Moreover, it has to be 
noticed that even under Rule 10 the 


{plaintiff who succeeds in the suit is not 
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automatically. under a liability to pay 
the amount of court-fees inasmuch as 
what that Rule requires is that “such 
amount is to be recovered by the State 
Government from any party ordered 
by the decree to pay the same”, thereby 
indicating that it need not be from the 
plaintiff as an invariable rule. The 
court seems to- have a discretion in the 
matter. It might depend upon the 
nature of the reliefs sought, the defence 
put forward, the evidence adduced, the 
extent to which the plaintiff succeeded, 
and all other factors which might have a 
bearing on the totality of the: circum- 
stances relevant to the issue. In a case 
like this where the plaintiff instituted 
a suit for recovery of compensation for 
injuries sustained by him as a result 
of the accident in which the scooter 
driven by the contesting defendant 
was involved, the liability of the 
payment of court-fees probably 
has to be determined by  consider- 
ing the whole matter in accordance with 
the provisions contained in Section 35 
of the C. P. C. also, besides the relevant 
provisions contained in Order 33 Œ. P, C. 
S. 35 of the C. P. C. provides as fol- 
lows :— 


“35. Costs. 


(1) Subject to such | conditions and 
limitations as may be prescribed, and 
to the provisions of any law for the 
time being in ‘force, the costs of and 
incident to all suits shall be in’ the dis- 
cretion of the Court, and the Court shall 
have ‘full power to determine by whom 
or out of what property and to what 
extent such costs are to be paid, and 
to give all necessary directions for the 
purposes aforesaid. The fact that the 
Court has no jurisdiction to try the suit 
shall be no bar to the exercise of such 
powers. 


(2) Where the Court directs that any 
costs shall not follow the event, the 
Court shall State its reasons in writing”. 


' 5. It has already been noticed that 
in Exts. P1 and P2 judgment and decree 
the court has not entered a specific find- 
ing or given a direction that the plaintiff- 
decree-holder was to pay the amount of 
court-fees. That being the position, 
even apart ‘from other reasons stated 
and contentions raised by the petitioner, 
there is enough ground to prohibit the 
respondent from proceeding. with the 








1981 


steps under the Revenue Recovery Act. 


against the petitioner. Rule 12 of 
Order 33 C. P. C. provides as follows :— 
“The State Government shall have 


the right at any time to apply to the - 


Court to make an order for the pay- 
ment of court-fees under Rule 10, 
Rule 11 or Rule 11A.” 


The State Government is deemed to 
be a party to the suit by virtue of the 
provisions contained in Rule 13 of 


Order 33 C. P. C., and Rule 14 empowers . 


the Government to recover the amount 
of court-fees specified in the decree or 
order from the person or property liable 
for the payment. Even now it is not 
too late for the respondent to take such 
action as he may be advised in that be- 
half to recover the amount of court-fees 
due from such person or persons ‘from 
- whom the court may direct such amount 
to be recovered. There appears to be 


no period of limitation for moving the. 


court under rule 12. 


For the foregoing reasons the writ 
petition is allowed. Ext. P3 demand 
notice issued by the Deputy Tahsildar 


and Ext. P5 order passed by the respon- 


dent Collector are quashed without pre- 
judice to the right of the Collector to 
invoke the provisions of Rule 12 of 
Order -33 C. P. C. There will be no 
order. as to costs. 

Petition allowed. 

PEO E) 
AIR 1981 KERALA 49 
GEORGE VADAKKEL, J. 


M. Appa and another, Petitioners v, 
State of Kerala and others, Respondents. 

Court-fee Reference in un-numbered 
Original Petition of 1980, D/- 16-9-1980. 

Constitution of India, Art. 226 — 
Kerala High Court Rules (1971), R. 147A 
— Joint writ petition filed by several 
heirs of deceased person — Only one 
Court-fee payable — Rule 147A not 
attracted, 

Rule 147A envisages @ case where 
each of the petitioners can by himself 
bring a separate writ petition, and not 
a case where the several heirs of & de- 
ceased person are to file a writ peti- 
tion as a legal entity. Therefore in a 
case where one of the legal heirs of 
a tenant cannot by himself bring a peti- 
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tion as against the landlord by invok- 
ing some statutory right. R. 147A is not 
attracted. Only one court-fee is levi- 
able thereon. 1965 Ker LT 1284 Foll 


(Paras 4, 5) 
Cases Referred: Chronological Paras 
1965 Ker LT 1284 4,5 
(1902) ILR 25 Mad 26 4 
(1834) 10 Bing 526:131 -ER 999, De- 


charms v. Horwood 4 


P. K. Balasubramanyan and K. S. 
Rama Warrier, for Petitioners. 


ORDER :— By Ext. Pl order produced 
along with the writ petition, the Land 
Tribunal, Kanhangad disposed of two 
Original Applications, O. A. Nos. 496 
and 506 of 1971. O. A. No. 496 of 1971 
was filed by one Appa and the other 
Original Application was filed by Appa’s 
father Chirukandan. Both these ap- 
plications were directed against the same 
landlord who is the 4th respondent in 
the Original Petition, The said applica- 
tions were for purchase of right, title 
and interest of the landlord invoking 
Section 72B of the Kerala Land Reforms 
Act 1963. The Land Tribunal dismissed 
O. A. No. 496 of 1971 but allowed O. A 
No. 506 of 1971. The landlord pre- 
ferred an appeal before the Appel- 
late Authority (Land Reforms) Cannanore 
against the decision allowing O. A. 
No. 506 of 1971. It is the case of the 
petitioner that Chirukandan, the appli- 
eant in O. A. No. 506 of 1971 who was 
the respondent before the Appellate 
Authority, died pending the said appeal. 
The appellate authority's order proceeds 
on the basis that Chirukandan is still 
alive. Whatever that be, the appellate 
authority setting aside the decision in 
O. A. No. 506 of 1971 remanded the 
matter to the Tribunal for fresh deci- 
sion as per its order dated 6-6-1980. 


2.. This. writ petition has been filed 
by two sons of Chirukandan, Appa who 
filed O. A. No. 496 of 1971 and another 
who is the 2nd petitioner herein. The 
5th respondent herein is, as averred by 
the petitioners, their brother who could 
not be made a petitioner in the writ 
petition. . According to the averments 
contained in this writ petition Chiru- 
kandan is-no more. It is on that. basis 
that the petitioners impugn Ext. P2 re- 
mand order passed by the appellate 
authority on 6-6-1980 in these proceed- 
ings, 








‘decision : 
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3. The question raised by the Office 


is whether each of the two petitioners ° 


should be directed. to pay the necessary 
court-fee as if each of them had filed a 
separate writ petition. According to the 
Office note Rule 147A of the Rules of 
the High Court of Kerala, 1971 governs 
the case. The learned counsel for the 
petitioners submit that it is not so. 


4. Rule 147A aforesaid’ envisages a 
case where each of the petitioners can. 


by himself bring a separate writ peti- 
tion, and not a case where the several 
heirs of a deceased person are to file a 
writ petition as a legal entity. This is. 
a case where one of the legal heirs. 
cannot by himself bring a suit or a peti- 
tion as against the landlord (the 4th 
respondent herein) invoking the statu- 
tory right the sole tenant, the predeces- 
cor-in-interest of the petitioners. is 
alleged to have had in the land in 
question. It appears to me that the case 


on hand falls within. the ambit of the | 
principles stated by this Court in Nan- — 


geli WNangiar v. Gopala Sarma (1965 
Ker LT 1284). Therein the. learned 
Judge extracted a passage from the de- 
cision of Bhashvam Avyangar J. in 


Ahinsa Bibi v. Abdul Kader Saheb ((1902) © 


ILR 25 Mad 26) which clearly enuncistes 
the position in-a case like the one on 
hand. I will with advantage read the 
following passage aoe the aforesaid 


"When a right PTER to a single 
person from a covenant in: his favour 
devolves.. on his death on two or more 
of his. heirs in several shares, mo ques- 
tion can possibly arise as to whether the 
covenant was joint or several, and the 
only difference caused. by the death of 
the covenantee.is: that the cause of ac- 
tion which resided in one person, is, by 
operation of law transferred to a number 
of parceners, who as observed’ by Tindal 
C. J.. in Decharms v. Horwood ( (1834) 
10 Bing 526 at p. 529), constitute’ one 
heir. In other words, the claim which 


was possessed by one individual is now 


possessed jointly by a number of in- 
dividuals, who are his Tegal representa- 


tives and all must therefore join in a, 
If one or 


suit to enforce that claim. 
more of such joint claimants do not ioin 
as plaintiffs, the course to be pursued in 
India, according fo long 


bringing the suit to join, as party de- 





established: 
course of decisions, is for the claimants: 
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fendants, those who do not join as 


plaintiffs.” 


Referring to the aforesaid passage and 
other. decisions. bearing an the  noint, 
Mathew J. in the aforesaid decision of 
this Court said as follows: 


“Tn view of these rulings I would have 
held that the plaintiff was not entitled 
to sue ‘for recovery of either the whole 
or his share of the amount due under 
the note. But the plaintiff has produced 
a succession certificate Ext, P86, authoris- 


-ing itm to collect fhe whole amount due 


under the note. The court below did 
not act upon that certificate on the 
ground that the certificate was applied 
for and obtained after the expiry of 
the period of limitation for the institu- 
tion of the ‘suit, and that it could not 
revive a claim which was already barred 
by limitation.” 

So statne. it was pointed out that ‘suc- 
cession ‘certificate need onty be produced 
in court at the time of the passing of 
the decree’, 


5. Aovplying the principle stated by 
Tindal C. J. in the aforesaid decision ac- 
cepted and acted upon by Bhashyam 
Ayyangar, J. in the Madras decision. and 
the :several other decisions cited in 
Nangelj Nangiar v. Gopala Sarma, (1965 
Ker LT 1284) it has to be held that one 
or the other or some of the legal repre- 
sentatives of Chirukandan could not 
have filed’ a separate writ petition for 
the relief now sought for on the ground 
that each of them is entitled to a fractio- 
nal share dn the alleged tenancy. In that 
view, Rule 147A of the Rules of the 
High Court of Kerala does not. govern 
the instant case. 


6. This is a writ petition which Chiru- 
kandan hhimseI£E could . have brought; 
and he now being dead, his legal re- 
presentatives as one legal entity have 
brought the same. Only a court-fee of 
Rs, 25 is leviable thereon. The reference 
is answered accordingly. 


Reference answered accordingly. 


AIR 1981: KERALA St 
G. VISWANATHA. IYER, J. 
M. C.. Sreedharan, Petitioner v: ‘Pattier? 
Kumaran, Respondent... 
C. R. P.. No: 3285 of 1978-E, D/- 25-16- 
1980. 


(A) Civit P. C: (5 of 1908), O. 21, R. 63. 


— Execution petition by decree-holder dis- 
missed on allowing claim petition by another 
person — Claim petition set aside in suit 
by decree-holder under O. 21, R. 63 to set 
aside claim order — Decree-holder entitied 
to revive execution petition. TLR (1976) T 
Ker 695 and AIR 1980 Ker 216, Rel. ox. 

(Para. 2} 
- Œ} Civil P. C. G of 1908), O: 21, R. 15 
— Two decree-holders. joining, in execution 
application — Death of one: of fhem — Sir- 
viving decree-holder cam execute: decree: on his 
ewn behalf and: on behalf of legal represen- 
tatives of deceased. decree-holder — Sec, 214 
ef Succession. Act not. attracted., 


Where there were two decree-holders who . 


had. joined in the execution applicatiom and 
one of them died before: execution of the 


decree the surviving decree-holder could. ex-. 


ecute the. decree: on his. own: behalf and on 
behalf of the. legal representatives. of the. der 
ceased decree-holder im accordance. with the: 
provisions of ©. 21, R- 15 and production: 
ef succession certificate asi per Section 214 
ef the Succession Act: would not he’ neces- 
sary. 1972 Ker LE 394 and AIR 1967 
Assam and Naga 27 and AIR. 1974. Raj, 169, 
Rel. on: (Para 3) 

(©: Kerala Debts Relief Act (17 o£ 1977), 
S. 2 (4). — Debtor — Who is not — Ag- 
gregate of debts due from a person exceeds 
ing Rs. 3,600/- — He. is not a debtor. 

(Para. 5) 

Cases Referred: Chronological. Paras 
AIR 1980 Ker 216: 1980 Ker LN 429 
AIR 1979 Ker 231-1979 Ker LT. 401. 
ILR (1976), 1 Ker 695 
AIR 1974 Raj 189 
1972 Ker LT 394. - 
AIR 1967 Assam & Naga., 27. 


T. S. Viswanatha Iyer, P. S. Narayanan 
and K. S Menon,, for Petitioner; WV. P. 
Mohankumar, for Respondent. i 

ORDER :— The judgment-debtor is the 
revision petitioner. The applicatiowm filed by 
one of the two joint decree-holders: to re- 
vive an earlier execution petition and to 
proceed. with the execution: has. been allow- 
ed by the lower court by the order challeng- 
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M.. C. Sreedħaran w. Pattier Kumaran 
. ed in this revision petition. 


sion. Certificate. That position is 
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Two brothers 
obtained a simple money decree against the 
petitioner on 22-8-1966. Both the decree- 
holders. jointly filed an application to execute 
the decree and applied for attachment of 
the assets: of the judgment-debtor. . The at- 
tachment was allowed, but a claim petition 
filed by.a stranger was allowed and the at- 
tachment was raised.. Consequently the 
decree-holders filed a suit under O. XXI, 
R. 63, C P. C. to set aside that claim 
order. That suit was allowed. The appeal 
filed: by the claimants. as A. S. 21 of 1973 
was; also dismissed on 31-10-1975. In the 
meanwhile the second decree-holder died. 
Thereafter the -first decree-holder filed an 
execution petition on 29-10-1977 (numbered 
as. E.. P. 31 of, 1978) to revive the execution 
application. E. P, 257 of 1969 earlier dismiss- 
ed on allowing the claim petition. In that 
application the first decree-holder contended 
that he. is the legal representative of the . 
deceased second decree-holder and he is en- 
titled to proceed with the execution of the 
entire. decree. Two objections were raised 
by the judgment-debtor, namely that the 


‘execution application dismissed after allow- 


ing the: claim petition cannot be revived 
and secondly without filing a succession cer- 
tificate to, realise the amount due to the se- 
cond: decree-holder the application filed by 
the. first decree-holder is unsustainable. The 
lower court did not accept this objection 
and it is against that this revision petition 
has been filed. 

2. In the fight of the decision in Govin- 
dan v. Chandunni, (ILR (1976) 1 Ker 695) 
and the decision in Mohammed Pathummal 
v. Subramonia Pillai, (1980 Ker LN 429}: 
(AIR 1980 Ker 216), the first contention of 
the petitioner is clearly unsustainable. When 
an execution petition is dismissed on allow- 
ing a claim petition and later that order on 
the claim petition is set. aside in a fresh 
suit, it ia open to the. decree-holder to move 
for reviving the execution petition. 

3. The. second point urged by the Coun- 


‘sel for the petitioner is that under Sec. 214 


of the. Succession Act. any person who 
claims to succeed another who has obtain- 
ed a decree to. realise a debt can apply for 
execution only on production of a Succes- 
clear. 
Section 214 of.the Succession Act clearly 
says so.. Fhough there is a difference of 
opinion. between the various High Courts 
regarding, the. right of a person who comes 
forward on succession to continue an ex- 
ecution petition filed by his predecessor 
without a succession certificate, this Court 
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has in Ramakrishnan Nair y. Easwari Amma, 
(1979 Ker LT 401): (AIR 1979 Ker 231), 
taken the view that a succession certificate 
is necessary even to continue an execution 
petition filed by a decree-holder since de- 
ceased. I am in respectful agreement with 
that view. But this is not enough for the 
petitioner to succeed. In this case there are 
two decree-holders. Both of them had join- 
eq in the execution application. When one 
of them died the right of the surviving 
decree-holder to proceed with the execution 
will depend upon the provisions of O. XXI, 
R. 15, C. P. C. and Section 214 of the Suc- 
çession Act does not in any way touch that 
question. So far as he is concerned he can 
execute the decree in his own right. But he 
can do it only for and on behalf of himself 
and the legal representatives of the deceased 
decree-holder. The respondent has got a 
case that he is the only legal representative, 
It is unnecessary for me to decide that 
question in this enquiry. He seeks to exes 
cute the decree for himself and on behalf 
of the legal representative of the deceased 
decree-holder. So he can continue the exe: 
cution petition in the light of O. XXI, R.15 
C. P. C. I am supported in this conclusion 
by the decisions in Gopala Panicker v. As- 
sanissa, (1972 Ker LT 394); Rammnibas v. 
Padumi Kalita, (AIR 1967 Assam and Naga 


27) and Nandlal v. Mahavir Kumar, (AIR 
1974 Raj 189). 
4. No doubt under O. XXI, R. 15 (2) 


sufficient safeguards have to be provided for, 
if only one of the decree-holders wants to 
apply for execution. This safeguard is ne- 
cessary in the interests of the judgment- 
debtor as well. If the respondent is later 
found to be not the legal representative, the 
real legal representative should not later 
come forward to realise the amount from 
the petitioner. So in allowing the respon- 
dent to proceed with the execution, it is ne- 
cessary to make sufficient safeguards to pro- 
tect the interdsts of the defendant-petitioner 
and any other legal representatives, if any. 
The respondent will before drawing the 
amount from court file a personal security 
bond to reimburse. the second decree-holder’s 
share of the amount that may be realised 
in execution by him if anybody else suc- 
‘ceeds in proving that he is entitled to the 
share of the second decree-holder. 

5. .The lower court has rightly found 
that the petitioner is not entitled to the bene- 
fits of Act 17 of 1977 as he does not satisfy 
the definition of the expression ‘debtor’ as 
defined in the Act. The aggregate of the 


debts due from him is found to be. more | 
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than Rs. 3,000/-. That being so he will not 
be a debtor entitled to the benefit of Act 
17 of 1977. i 


In the result, subject to the above obser- 
vations, the Civil Revision Petition is dis- 
missed. I make no order as to costs, 


Petition dismissed. 


AIR 1981 KERALA 52 
P. C. BALAKRISHNA MENON, J. 


Upperi Janaki, Appellant v. Balakrishnan 
Nambiyar and another, Respondents. 


Ex. Second Appeal No. 2 of 1980, Dj- 
10-10-1980. 
(A) Civil P. C. (5 of 1908), S. 52 — 


Decree in suit obtained against one of the 
two legal representatives — Other representa- 
tive not a party to suit — No enquiry made 
as to who were legal representatives of 
deceased — Decree does not bind other 
jie representative, who was not a party to 


` Where in a suit for recovery of possession 
of property covered by a marupat, the plain- | 
tiff obtained the decree against one only of 
the two legal representatives of the deceas« 
ed, executant of marupat, and the other 
legal representative was not made a party 
to the suit, and even no enquiry was made 
as to who were the legal representatives of 
the deceased, while in execution of the 
decree so obtained, the other- legal represen- 
tative obstructed to the exectition of decree, “ 
as he was not a party to the suit, it could 
not therefore be said that the decree in the 
suit was binding on the other legal represen. 
tative. and the doctrine of substantial repre- 
sentation was not applicable. AIR 1966 SC 
792; AIR 1975 SC 733, Rel. on. (Para 4) 


(B) Civil P. C. ( of 1968), S. 11 ~ 
Land Tribunal deciding question of tenancy 
— Plea of fixity of tenure onder -Kerala 
Land Reforms Act — Decision of Land Tris 
bumal — Appeal against, pending —- Deci- 
sion does not become final — It does not 
constitute res judicata or create an estoppel. 

(Para 7) 
Cases Referred: Chronological Paras 
AIR 1980 Ker 40: 1979 Ker LT 766 (FB) 5 
1977 Ker LT 865 5 
AIR 1975 SC 733 i 4 


(1975) S. A. No. 1215 of 1972, DJ- 30-5 
1975 (Ker) f 6 
AIR 1966 SC 792 3, 4 
AIR 1965 SC 1049 g 4 
KX/KX/F855/80/VCD/SSG 








1981. 


T. P. Kelu Nambiyar, P. G. Rajagopalan 
and John Joseph, for Appellant; T. Karuna- 
karan Nambiyar, G. A. Gangadharan Nair, 
M. C. Nambiyar and V. V. Narayanan, for 
Respondents, f - . ae 

JUDGMENT :— The 2nd respondent. m 
I. A. No. 432 of 1976 in E. P. No. 34 of 
1976 in O. S. No. 470 of 1969 of the Mui- 
siff's Court, Taliparamba is the appellant. 
The suit is for recovery of possession of pro- 
perty covered by a renewed marupat dated 
27-5-1937 executed by one Elichi alias 
Chemarathi in favour of the plaintiff's pre- 
decessor-in-interest. The document is a 


composite deed; a portion of the property 


13 1/2 X 24 six feet koles in extent was 
demised in Kuzhakanom and the right to 
take the usufructs of the property alone was 
given in regard to the remaining extent. The 
total extent of the property is said to be 
36 1/2 X 58 six feet koles. The first respon- 
dent in I. A. No. 432 of 1976 is the only 
defendant in the suit. He is the son of the 
executant of the marupat, namely Elichi 
alias Chemarathi. The property involved in 
the suit in respect of which recovery was 
sought is only the extent excluding the por- 
tion which was admittedly demised in kuzhi- 
kanom. The defendant-Ist respondent rais- 
ed a contention that the entire property is 
held as per the marupat in kuzhikanom right 
by his mother Elichi alias Chemarathi; that 
he has fixity of tenure in respect also of 
the property sought to be recovered and he 
fs also entitled to all the rights of a tenant 
under the Land Reforms Act. The marupat 
sued on was marked in the suit as Ext. A-2 
and the prior marupat which was renewed 
under this document was marked as Ext. A-1. 
The trial court overruled all the contentions 
of the defendant and decreed the suit for 
recovery of possession on 22-6-1972. There 
was an appeal— A. S. No. 201 of 1972— 
by the first respondent in the District Court, 
Tellicherry. The appeal was dismissed con- 
firming the decision of the trial court. 
There was a further appeal to this Court as 
S. A. No. 1215 of 1972. This Court also 
held that the suit property is held under an 
arrangement for appropriating the usufructs 
only of the trees in -the-.property and there- 
fore the plaintiff is entitled to , recovery of 
possession. The decrees of the courts be- 
low -were accordingly confirmed. Thus the 
decree for recovery of possession of the 
suit property against the first respondent in 
J. A. No. 432 of 1976 has become final. 
2. The plaintiff as per E. P. No. 34 of 
1976 applied for execution of the decree 
and for delivery of possession of the pro- 
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_perty. When the Amin went to deliver the ` 
property, resistance was offered by the 2nd. 


respondent-appellant whereupon the plaintiff 
filed the present application I. A. No. 432 - 


of 1976 under O. 21, R. 97, C. P. C.-for 


the removal- of obstruction of the 2nd re- 
spondent and for delivery of the property to 
him. On notice issued to the 2nd respon- 
dent she filed a statement contending that 
since she is not a party to the decree, the 
decree is not binding on her, the property is 
held under the marupat dated 27-5-1937 
executed by Elichi alias Chemmarathi, wherein 
it is wrongly stafed that the rights created 
under the marupat is only a melpatton that 
the document evidences a kuzhikanom lease 
iņ. respect of the suit property also. Elichi 
alias Chemmarathi had four children and on 
her death her tenancy rights in the property - 
devolved on her children including the mother 
of the 2nd respondent by name Faidal. She 
is, therefore, entitled to remain in possession 
of the property as kuzhikanomdar in her own 
Tight. as one of the legal representatives of 
deceased Elichi alias Chemmarathi. It: may 
be stated that the petition I. A. No. 432 of 
1976 by the decree-holder for removal of ob- 
struction does not state that he made due 
enquiries in regard to the legal representatives 
of Elichi alias Chemmarathi and that he was 
satisfied that the first respondent alone was 
her legal heir. On the other hand, the con- 
tention in the petition is that the obstructor 
has no right in the property, and she is being 
set up by the judgment-debtor to defeat and 
delay the decree obtained against him as 
early as in 1972 and confirmed in appeal, and 
second appeal. 

3. On the plea of tenancy raised by the 
obstructor 2nd respondent the executing court 
referred the question of tenancy to the land 


‘Tribunal, Taliparamba. The Land Tribunal 


returned a finding dated 8-1-1977 to the 
effect that the obstructor 2nd respondent is a 
tenant entitled to fixity of tenure. This find- 
ing is based on a prior order of the same 
Land Tribunal in C. A. No. 1470 of 1976 
which was marked by the Tribunal as Exhi- 
bit B-1 and the purchase certificate issued to 
the 2nd respondent was marked as Ext. B-3. 
The executing court, as required by sub-sec- 
tion (5) of Section 125, accepted the finding 
of the Land Tribunal and dismissed the ap- 
plication for. removal of obstruction holding 


` that the obstructor is a tenant entitled ‘to . 


fixity of tenure under the Kerala Land Re- ` 
forms Act. The decision of the executing 
court is dated 28-2-1977 by which time the 
Code of Civil Procedure ‘Amendment Act, 
104 of 1976 had come into force. . Order 21, 
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zan Order -under Rule 98 on an application 
tunder Rule 97 .of Order .21 .shall have the 
cgame force and be subject to the same condi- 
tions.as to appeal or otherwise ‘as if it were 
a decree. The-decree-holder accordingly filed 
‘an ‘appeal before the Sub-Court, Tellicherry. 


“Fhe learned ‘Subordinate Judge ‘following 
‘the decision in Mohammed Suldiman Sahéb 
v. Mohammad Ismail ‘Saheb, (AIR ‘1966 ‘SC 
*792) ‘held ‘that the ‘first respondent, one of ‘the 
‘legal representatives ‘of 'Elichi alias Chema- 
„Tathi, “represented ‘her, estate in the snit, “the 
decree therein is binding on. all the legal re- 
` _presentatives including the obstructor 2nd 

Yespondent and‘in that view of the matter “the 

decree-holder is entitled ‘to execute the decree 
_ even agdinst the obstructor. On the conten- 

tion raised by the .obstructor 2nd respondent 
that she is- entitled to ‘fixity of tenure under 

‘the Land ‘Reforms Act, the learned Subordi- 

nate Judge held that under the document 
„sued on namély, the marupat Ext. A-2 in the 

suit, there is only a mélpattom that is created, 
which does not-corifer any right to the land. 

A meélpattom is only a transfer of ‘usufructs 

and the transferee is not a tenant of the land. 

“The finding of the‘land Tribunal was consider- 

ed by thelearned appellate Judge as required 

under Section 125 (6) of .the amended ‘Land 
“Reforms Act. ‘The ‘learned ‘Judge found ‘that 
the decision in the prior C. A, “No. ‘1470 of 

‘1976 is not final and conclusive ‘for the reason 
` ‘that it .is subject to an appeal ‘before the ap- 
pellate authority and that documents.are pro- 
duced in appeál to show that the order of 
the Land Tribunalhad been appealed against 
and a stay was also granted by the appellate. 
authority (Land “Réforms). “The ‘learned ‘sub- 
¿ordinate Judge at paragraph 7 of the judg- 
-ment held that the real nature of .the transac- 
tion has .been the subject of adjudication: in 
fhe suit by the trial court, the appellate court 
as .well.as ‘the High Court and ‘it has “been 
found that the demise in respect of the suit 
„property .rélates only to the .méelanubhavam 
tight over the frees. There is no ‘tenancy 
created and Elichi alias Chemarathi who ex- 
ecuted the marupat Ext, A-3 had no Tight to 
the .land in respect of the suit property. 
There was only a mélpattom created under 
‘the document. The ‘learned ` Subordinate 
Judge .further “héld :-— 


“It may be -contended that ‘the ‘second -res- 
-pondent was not a party ‘to that-suit-and as 
ssuch -She is: not: bound ‘by ‘that finding. ‘But 
it‘ has already ‘been found that ‘there has ‘been 
eaubstantidl -representation -of the estate by tthe 
impleadment of ‘the ‘first ‘respondent. As 
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such the second respondent also is bound by 

-the decision. That being so it is not open to- 
.her ‘to challenge the finding nor can she con- 

itend for the position that the document evi- - 
dences a lease and not a melpattom. In any 

wiew .of the .case the document evidences only 

ia melpattom except the portion granted by 

way of ‘kuzhikanom lease.” f 

The learned ‘Subordinate Judge considered the 

question oñ the merits and in para. 9 of his 

‘judgment héld as follows: 


“On a perusal of the relevant recitals con- 
‘tained in the document it has already been 
found .that it evidences -a melpattom exclud- 
dng the small portion ‘held in kuzhikanom 
fights. The finding of the Land Tribunal 
that respondents are tenants has therefore to 
be set aside, “Respondents are found to be 
ot tenants of the property sought to be 
‘delivered. It is made clear that they have 
got tenancy rights over an area of 134x24 
-six feet koles which is seen to have been ez- 
cluded from the decree schedule.” 


The ‘learned Subordinate Judge os 
‘reversed ‘the decision of the executing court 
‘and -ordered delivery of the property to the 
‘decree-holder in execution of ‘the decree in 
‘©. S. No. :470 of 1969 obtained by ‘him 
‘against the first respondent. ‘It ‘is against this 
‘decision of ‘the Subordinate Judge that the 
‘decree-holder ‘has ‘filed this Second Appeal. 

4. ‘The main contention raised by Shri 
‘Kelu Nanibiar on ‘behalf of the appellant’ is 
‘that ‘the decision of the lower appellate court 
‘that the decree is binding on the second res- 


| . 


: „pondent on the theory of representation ‘of 


‘the estate ‘by the first respondent, one of the 
‘legal representatives of deceased Elichi alias| 
‘Chemarathi, is unsustainable in law.. In sup- 
Port of this argument ‘he Stk on ‘the deci- 
‘sion in ‘N. K. Mohammed Sulaiman v. N. C. 
Mohammad ‘Ismail reported in ATR 1966 SC 
"792. The Supreme Court at ‘paragraph 14 of 
its judgment ‘héld as ‘follows : i 


“14. Ordinarily the Court does mot regard 
ta decree binding upon a person who was not 
iimpleaded eo nomine ‘in the -action.. But to ` 
tthat yule there are certain recognised excep- 
‘tions. . Where -by -theiipersonal law governing 
tthe absent heir the heir impleaded represents 
-his interest in ‘the ‘estate of ‘the deceased, 
tthere -is-yet another exception which is evolved 
sin the larger interest of -administration of ~ 
justice. ‘Hf there ‘be a debt justly due and no 
prejudice us ‘shown to ‘the absent ‘heir, thé 
‘decree in an action where the plamtiff thas 
rafter boma fide enquiry impleaded all the 
heirs known to ‘him wil ordinarily be held. 
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binding upon: all persons PERIA in the 
estate” a 

Shri Kelr Nambiur reles FoR or nie decision 
reported im Harihar Prasad’ Singt v. Valmikr 
Prasad Singh (AIR: 1975 SC 733) Referring 
to an earlier decision of the Supreme Court’ 
reported in AIR- 1965 SC: 1049 it is observed! 
in paragraph 32' of the judgment = — 


“As pointed. out by this Court. in (1965). 1 
SCR. 231 : (AIR. 1965. SC. 1049) the. almost 
universal consensus of opinion of.. all. the 
High Courts is that where a plaintif. or. am 
appellant after diligent and. bona- fide: enquiry 
ascertains who the legal representatives of a 
deceased. defendant. or respondent are and 
brings them. om. record. within. the time limit» 
ed by law, there. is. no. abatement of. the: suit. 
or appeal, that. the. impleaded legal representa- 
tives sufficiently represent the -estate: of the 
deceased: and the decision. obtained with them. 
om record will bind not. merely those implead- 
ed. but the -entire estate including, those not 
brought on. record.” 


The decision in ATR. 1966: SC 792. is: also: re- 
ferred to in para. 33 of the judgment. Or 


the strength of: these decisions it is. contend-° 


ed that unless it is showm that the. decree- 
holder had impleaded: the first respondent.. the 
sole defendant ia the suit, as the legal. re 
presentative of Elichi alias Chemarathi. after 
bona fide enquiry as to. her legal. representar 
tives, the decree dees not bind: the: other 
legal heirs and) the second respondent is- not. 
bound. by the decree: In the petitim E A 
No. 432: of 1976 for removal ofi obstruction 
of the 2nd respondent the petitioner alleges 
that the resister has. no right aver the pro- 
perty and. thas she. is set up by, the: judgment- 
debtor Ist respondent! There is, no averment 
that any enquiry was: made as. tœ who are: the 
legal representatives: of deceased. Elichi. alias 
Chemarathi. Under these circumstances there 
cannot be any doubt that the decree in the 
suit will not biad. the obstructor, the 2nd 


iKelu Nambiar as. sound in law and. the. de- 
cree as such is not.in. any, way binding. on 
the second respondent, 

5. But that cannot be the end off the: case: 
The contention: raised! on behalf of the ote 
structor im pata. 4 of hen counter tœ. the ap 
plication for removal of resistance: is» that she 
is one of the legah representatives: of: de 
ceased Elichi alias Chemarathi who was 
holding. the property under the Marupat of 
1937 which was: wrongly assumed to be: œ 
melpattom by the decree-holden and. suit was 
filed against the fitst respondent. According. 
to the obstructor im efféct and substance the 
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document issa KuzHikanoni lease under: whiċhi 
Elichi: alias; Chemarathii Had’ fixity- of* tenure? 
asa têrant -off tHe property and’ herr-rights? 
dévolved? om her- legal! representatives: inclùd-- 
inp the obsttuctor who: is: notta- party to` thee 
decree* andi is therefore entitled to: remaii im 
possessiom im Her, own: rightss This: question} 
of’ course, requires: considératiom in the* view: 
that' I Have: taker thatthe dècree is: not! bind!- 
ing om the second respondénttobstructor’ fort 
the’ reason: that: it’ is not showr that! they de=- 
cree-holdér;. im filing’ the suit and- impleading> 
only the ‘firstt respondent, had made bonw 
fide enquiries: as: to the legal representatives: 
of’ deceased Flichi' aliass Chemarathii 

. The question” of’ the obstructor’s 8 right to 
the property as a legal representati 






therefore. clearly arose in these “PFO ceedings. 
IF the decree in the suit iè binding on the - 
second respondent, obstructor, no such ques- 
tion would’ arise as held in a décision of & 
‘Full Bench of this Court! reported’ in: Kesava- 
BHat v.. Sabraya. BHat,. 1979 Ker LT” 766: 
AAIR 1980 Ker 40) (FB): In paragraph 13 
of the judgment of the Full Bench it is Held’ 
referring’ to the décision: iir Georges v. Chak- 
Kunmi, 977 Ker ET 865f'as follows:=— 

= . Attention was. called. to the. deci- 
sion “of: a ` Jearned. Judge. of this -Court. iù 
‘George. v. Chakkunni,. (1977. Ker LT-865).. Our. 
learned. brother. Bhaskaran; J: very. rightly; 
noticed. that. the legislature had gnardedly, 
used - the. expression. “arising? instead’ of: 
“raised”... It. was observed. that. to. invoke 
the. section. it: is not sufficient. that. a. dispute 
regarding. the right of. tenancy is. raised,. and 
that the question. should, on the. other hand,. 
“arise” in the proceedings.. The. learned 
Judge. was: of the: view that.if, as a matter. of 
fact, the: plea is. barred. by, the operation of 
the. principles. of. res: judicata,. the. Court try- 
ing to proceed. has no. jurisdiction to. try, that 
question. over, again,, ands in that. view,, the 
question does not really, “arise?” for decisions 
We give our assent. to. this exposition of! the. 
principle. by, the learned: Judge.” i 


It: is- therefore: clear. that: if the: decree passed. 
im the: suit. is: to» be: held ass binding: on the 
second: respondent-obstruetor,, the: question ofi 
tenancy’ would: not: have: arisen for: a: refere 
ence to the: Land Tribunal and thes executing. 
court: itself. would: have decided. thes case by 
ordering removal: of: obstruction of the second. 
respondent and) delivery of: the propertyy to. 
the: décree-holder. What: werfind! in thecases 
however,. is. that the question, of: teraricy,; 
pleaded: by’ the: 2nd ‘respondent: was: referred 
tœ the Land: Tiibunali for its- decision: ap 
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parently for the reason that the executing 
court was not inclined to take the view that 


_ the question of tenancy does not arise. The 


Land Tribunal returned a finding in favour 
of the obstructor holding that she is a tenant 
entitled to fixity of tenure basing its decision 
wholly on the order in a prior application 
before it, namely, C. A. No. 1470 of 1976 
marked before’ the Land Trib as Exhi- 
bit B-1 and the purchase ifigate- Ext, B-3 
issued on that basis. Even the find- 
ing of the Land Tribunal ref Exts. A-1 
to A-6 before it as papers connected with the 
suit, Ext. A-7 the house tax assessment re- 
gister extract and Exts. A-8.to A-11 Land 
Revenue receipts, on a reading of the finding 
of the Land Tribunal it is clear that the find- 
ing is b patirely on the decision in C. A. 
No. 14 a "1976 and the purchase certifi- 
cate issifed*in pursuance thereto. The 2nd 
respondent-obstructor had produced a re- 
gistration copy of the marupat (Ext. A-2 in 
the suit) before the executing court as per 
I. A. No, 699 of 1976 and that court had 
passed an order on 24-7-1976 accepting the 
document in evidence. 

It is also seen that the decree-holder ‘had 
produced before the executing court the judg- 
ments in the suit, appeal and second appeal 
and also certain other documents as per his 
application I. A. No. 715 of 1976. This ap- 
plication was also ordered by the executing 
court on 24-7-1976 and the order is to admit 
these documents in eyidence. No reference 
is seen made in the finding of the Land Tri- 
bunal to these documents admitted in evi- 
dence by the executing court. But the lower 
appellate court has relied on the decision in 
the suit, appeal and second appeal in the 
matter of construction of the 
namely, the marupat dated 27-5-1937. It has 
also referred to the documents produced be- 
fore it as additional evidence to show that 
the decision in C. A. No. 1470 of 1976 re- 
lied on by the Land Tribunal has not become 
final, it is subject to appeal before the ap- 
pellate authority and there had been also an 
order of stay passed by the appellate auth- 


| otity. The lower appellate court has theres 


fore independently considered the nature of 
the wansaction under which the property was 
held by the predecessor-in-title of the ob- 
structor, and following the decision relating 
to the interpretation of the same document 
by this Court holding that it is only a docu- 
ment relating to the usufracts of trees with- 
out any right in the land created in favour 
of the predecessor-in-title of the obstructor, 
has ordered the removal of obstruction and 


delivery of the property to ‘the decree-holder. 
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6. In the view that I have taken that the 
decree in the suit is not binding on the 2nd 
respondent-obstructor I would have in the 
ordinary course remanded the case to con- 
sider the case of tenancy and fixity of tenure 
claimed by her under the Land Reforms Act. 
But in paragraph 4 of the counter-statement . 
to the application for removal of obstruction 
the obstructor rests her claim entirely on the 
marupat executed by her predecessor-in-title 
Elichi alias Chemarathi and claims that the 
rights created under the document is a 
kuzhikanom and not a mere right to take 
the usufructs of trees. She had also pro- 
duced the document as per L A. 699 of 
1976. It was this question that was con- 
sidered by the lower appellate court in- 
dependently of the wrong view it took that 
the decree binds the 2nd respondent-obstruc- 
tor, and following the interpretation of the 
very same document by this court the lower 
appellant court has come to the conclusion 
that the marupat in respect of the suit pro- 
perty relates only to the usufructs of trees. 


Since the claim of the obstructor to tenancy 
is specifically confined to this document, the 
only question for consideration in the ap- 
plication under Order 21, Rule 97, C. P, C. 
is as to the nature of the transaction evi- 
denced' by the document under which the _ 
predecessor-in-title of the 2nd respondent | 
was holding. the property. This document 
was construed by this court as per its judg- 
ment dated 30-5-1975 in S. A. No. 1215 of 
1972. In para. 3 of the judgment the con- 
tention.. of the defendant is adverted to and 
the question as to the real nature of the- 
transaction is considered as follows :— 

“The principal contention raised on behalf 
of the appellant is that he is holding not only 
a Mel Anubhavam right over the trees in 
the suit property, but is holding the property 
itself on kuzhikanam. It was alternatively 
argued. that the appellant was actually in. 
possession of the land besides enjoying the.- 


. frees and that he was therefore a tenant pro- 


tected from eviction. I find it impossible to 
accept those contentions. Exts. A-1 and A-2 
expressly draw a. distinction between the 
kuzhikanam property on the north-east of 
the suit property and while conferring a 
kuzhikanam right in respect of the -former 
they specifically provide that the right in 
respect of the suit property is only that of 
Mel Anubhavam. The manner in which the 
two sections of the property have been dealt 
with and the relevant recitals clearly show 
that there was no kuzhikanam rights granted 
over the suit property. They also show that- 
the right under which the appellant is claim- 
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ing is limited to the enjoyment of the trees.” 
Even though this decision in S. A. is not 
binding on the obstructor, the decision re- 
lates to the interpretation of the document 
on the basis of which the 2nd respondent- 
obstructor also claims tenancy and fixity of 
tenure. I see no reason to take a different 
view from the view expressed by this Court 
in the second appeal in regard to the nature 
of the document and the rights created there- 
under. Whatever be the mistake committed 
by the lower appellate court in its decision 
on the binding nature of the decree on the 
second respondent-obstructor, I do not find 
the 2nd respondent has any case for tenancy 
fixity of tenure on the basis of the docu- 

_ ment on which she places entire reliance. 


7, The following questions of law are 
raised on admission of the second appeal. 
(1) whether the lower appellate court was 
correct in applying the doctrine of substan- 
tial representation to the facts and circum- 
stances of the case. (2) Whether the lower 
appellate Court was correct in holding that 
the decision in O. A. No. 1470 of 1976 will 
not operate as res judicata and (3) Whether 
the pendency of an appeal against the deci- 
sion in O. A. 1470 of 1976 would deprive 
that decision of its force of constituting res 
judicata, or of creating an estoppel. On the 
first question of law raised in the second ap- 
` peal my answer is, the decision of the lower 
appellate court is not correct in applying the 
doctrine of substantial representation on the 
facts and circumstances of the case discussed 
_jabove. On questions 2 and 3 raised relating 
to the plea of res judicata and estoppel -on 
account of the decision in O. A. No. 1470 of 
1976 my answer is, the decision has not be- 
come final because of the pendency of an 
appeal against the same and the principles 
of res judicata and estoppel do not apply. 
However in view of the merits of the case 
decided against obstructor by the lower ap- 
ellate court, and considered by me as 
above, I see no ground to interfere in this 
second appeal. The second appeal is ac- 
cordingly dismissed, but in the circumstances 
of the case the parties are directed to suffer 
their costs throughout  ' 
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P. SUBRAMONIAN POTI, J. 

S. Sivasubramanya Iyer, Petitioner v. S. H. 
Krishnaswamy; Respondent. 

C. R, P. No. 781 of 1979-B, D/- 1-10-1980.* 

(A) Kerala Buildings (Lease and Rent Con- 
trol) Act (2 of 1965), Sections 2 (i), 11 (8) — 
Building’ — Part of a building independently 
let out toa tenant — Not a ‘building’ within 
Section 2 (i) bat only a part of the building 
for purposes of Section 11 (8). (1955) 2 Mad 
LJ 206, Dissented from; 1977 Ker LN 82, 
Dist; 1965 Ker LT 1113, Foll. (Para 2) 

(B) Kerala Buildings (Lease and Rent Con 
trol) Act È of 1965), S. 11 (8) — Claim for 
eviction of a tenant on ground of additional 
accommodation — Expression ‘Personal use’ 
in this context does not necessarily include 
use by landlord himself alone but also im- 
cludes use by the members of his family who 
want to live with him. (Para 3) 

(©) Kerala Buildings (Lease and Rent Con- 
trol) Act (2 of 1965), S. 11 (8) — Claim for 
eviction of a tenant under — Need of addi- 
tional accommodation — Sufficient grounds 
and justification in favour of claim provided 
— Court would not find out if landlord could 
manage without additional accommodation. 

(Para 3) 

(D) Kerala Buildings are and Rent Con- 
trol) Act (2 of 1965), S. 11 (3) and (8) — 
Scope and applicability. f 

Where a landlord was occupying a portion 
of the whole building and his tenant was oc- 
cupying the other portion and in such a case 
the landlord sought the additional accom- 
modation for another member of his family - 
dependent on him and what he sought was 
possession for the independant occupation of 
such member, it would be governed by sub- 
section (3) of Section 11 and if it was other- 
wise it would be a case falling within the 
ambit of Section 11 (8). (Para 4) 

In short, if the landlord wants to accom- 
modate persons dependent on him in- 
dependently in the portion sought to be re- 
covered from the tenant Section 11 (3) will 
apply. But if he wants to take his depen- 
dents to his own residence and live with 
them, Section 11 (8) will apply. (Para 4) 
Cases Referred: | Chronofogical Paras 


1977 Ker LN 82 2 
1965 Ker LT 1113; 2 
(1955) 2 Mad-LJ 206 2 


. * Against order of District Judge, Ernakulam 


in R. C. R. P. No. 5 of 1978. 
K:-X/KX/F767/80/AAJ/SSG 
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T. S. Venkiteswara Iyer and P. K. Bala- 
subramoniam, for. Petitioner; M. B. Rajen- 
dran, Nair, for Respondent. 


ORDER :— The petitioner in this revision 
tition is the landlord of a residential build- 
He moved the rent control court seek- 
ing surrender of the building occupied by 
e respondent-tenant on the ground that he 
equired such building for his residence along 
ith his aged parents and also for additional 
ccommodation for himself and his family 
acluding such aged parents. This claim was 
made both under sub-section (3) and sub- 
ection (8} of Section .11 of the Kerala Build- 
ie (Lease and Rent Control) Act, (herein- 
fter referred to as the ‘Act’), because, ac- 
tording to the petitioner the building in the 
ossession of the respondent-tenant.was really 
portion of the entire building, the rest of 
hich was in the possession and occupation 
f the petitioner-landlord. Originally these 
wo portions had been rented out separately 
d while so the petitioner, who was the oc- 
pant of one of the two portions of the 
ntire building as a tenant purchased the 
hole building from the then owner and at 
t time the respondent was occupying a 
portion of ‘the building as tenant, which “is 
the portion now sought to be recovered from 
the tenant by the petitioner. 





The petitioner’s case. was that for many 
years past his parents bad been living in an- 
ther building taken on rent by them and 
t his brothers and sister were also living 
with such aged parents. Now that the ac- 
commodation in the house occupied by his 
dged.-parents was insufficient for all, he pro- 
osed ta take his aged parents also to his 
idence so that they may live with him. 
n this plea eviction was sought under sub- 
ton 11 (3) of the Act stating the bona 
fide need as occupation along with his parents 
and also under Section 11 (8) of the Act as 
dditional accommodation for him. The 
pondent-tenant opposed the claim ‘of the 
landlord for eviction on the ground that 
ere was no such need or requirement on the 
art of the landlord and therefore the claim 
forward by the landlord had to be dis- 
issed: The tenant also contended that the 
ortion of the building occupied by him and 
e portion occupied by the pétitioner-fand- 
rd were independent buildings having in- 
vidual existence and self-contained with 












léss equal -in size and form. In other words, 
cording to him, Section 11 (8) of the Act 
ould not apply for the reason that what was 
sought to be recovered ‘from him by the 
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landlord was not a part or portion of one 
and the same building, the rent of which was 


in the possession of the landlord, but an in- 
dependent building. 


The rent control court took the view that 
the sale deed taken ‘by the petitioner’ showed 
that the portion in the possession of the 
respondent-tenant was really part of the 
building and that the tenant himself. being a 
signatory to the sale deed as a witness there- 
to, he was bound by the statement contained 
in. that sale deed. It further, relied upon 


` Ext. C-1 ‘Commissioner's report which indi- 


cated that the occupation by the. respondent- 
tenant was of a portion of the same building 
and not of an independent building. But, 
on the question of applicability of S. 11 (8) 
of the Act, the rent control court was not 
prepared to accept the case of the petitioner 
as it did not find that he required additional 
accommodation for his personal use. It was 
in the discussion of the evidence and in the 
conclusion it reached that the rent control 
court seems to have taken the view that the 
accommodation required by the landlord was 
for him, his wife and three children. 


The petitioner had, on the other hand, 
clearly averred that he required the portion 
of the building occupied by the tenant for 
the purpose of bringing his aged parents to 
his house. No doubt, the petitioner has put , 
forward a plea under Section 1! (3)-of fhe 


. Act also.. But, in view of the averments 


made out, it had necessarily to be taken that 


‘the requirement of additional] accommodatidn 


claimed by the petitioner had also to be con- 
sidered in the light of his plea fhat he re- 
quired ‘such further accommodation for the 
family consisting of his aged parents also 
since it was his defnite case that he wanted 
to bring them also to his residence. ‘That 
aspect was not considered ae! the rent cen- 
trol Court: 


2. The appellate authority made an 
erroneous approach. Jt took the view rety- 
ing on the decision reported in 1977 Ker LN 
82 that going by the definition of ‘building’ 
in the Act each portion of a building is a 
separate building and therefore even if the 
respondent was in occupation of a portion 


-f the building, he had to be found to be 


in occupation of a separate building and as 
such, Section 11 (8) of the Act will not be 
applicable. This, according to me, is clearly 
an erroneous view. If-.the approach made 
by the appellate authority is to be accepted, 
then, practically there will be no case at 
all to which Section 11 (8) of the Act will 
apply. Going by the wording of the section, 
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in every case. where the tenant is sought to 
be evicted on the ground that additional ac- 
commodation ‘was necessary, the tenant 
would be in occupation of only a portion of 
‘the same building, the rest of which: is oc- 
cupied by the landlord. 


If the portion let out to the tenant is to be 
treated ag a separate building for the pur- 
pose of Section 11 (8) of the Act, it would 
be a sufficient answer in every case where 
Section 11 (8) of the Act is invoked that since 
the portion of the building let out to the 
tenant is to be treated as an independent 
building in view of the definition of the term 
‘building’ contained in the Act, eviction can- 
not be ordered under Section If (8) ‘of the 
Act. The definition of the term ‘building’ in 
~ Section. 2 (1) of the Act no doubt defines 
‘building’ to mean “any building or hut or 
part of a buliding or hut let or to be let se- 
parately for residential or mnon-residéntial 
purposes.” But, I must notice that the .de- 
finition section starts with the expression “un- 
less the context otherwise required”. a 

It goes without saying that the context of 
Section [1 (8) of the Act requires that the 
term ‘building’ should be read in the sense 
in which it is understood in the common 
parlance. It may be that for the purpose of 
other sections' of the Act a part or portion 
of a building independently let out to a 
tenant may be a ‘building’ and not a part of 
a building. But, for the purpose of S. 11 (8) 
such part or portion of a building occupied 
by a tenant, though a building within thé 
definition, would continue to be a part or 
portion of a building, since the context other- 
wise requires. There is nothing to the con- 
trary in the decision reported in the Kerala 
Law Notes, (1977 Ker LN 82) to which re- 
ference has been made by the appellate auth- 
ority. It is not evidently a decision made in 
the context of Section 11 (8) of the Act. I 
may in this context advert to the observations 
made by Govindan Nair, J. in the decision 
reported in Antony Joseph v. Vareethu 
Francis, (1965 Ker LT 1113). After referring 
to the decision in (1955) 2 Mad LJ 206, the 
learned Judge observed as follows: 


“The definition of the term ‘building’ in 
the Act is specifically made ‘subject to the 
context’. It appears to me that in the con- 
text in which the word ‘building’ is used in 
Section 11 (8) it is capable of only: one mean- 
ing namely ‘the whole building’ meaning 
thereby: the whole structure. I say so for the 
reason that the sub-section ‘refers. to -‘a. part 
of a building’. Reading that part of the 
section alone ‘the building’. there must mean 
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‘the whole building’. Further reference to a 
‘building’ in the section is not to ‘any build- 
ing’ or to ‘a building’ but to ‘the building’ 
which according to the ordinary meaning of 
the language must refer to. ‘the building’ that 
has been referred: to earlier. The wording of 
the. section seems to. me to compel the inter- 
pretation that ‘building’ used in the section 
means the whole building. Apart from that _ 
if the view is taken that part of a building is 
‘building’ because of the: definition of the 
term building contained in the Act and 
therefore there is no ‘part of a building’ in- 
volved, Sec. 11 (8) becomes nugatory. Such 
an interpretation must: be avoided.” 


- I agree with the learned Judge that the con- 


trary view expressed by Mr. Justice Mack in 
the Madras decision does not appear to be 
sound. In that view the appellate authority 
wrongly concurred with the decision of the 
Tent control court regarding the claim put 
forward by the landlord under S. 11 (8) of 
the Act: 

3. In revision, though the revisionaf 
authority took a different view and accepted 
the petitioner’s case that Section 11 (8) of 
the Act would arise for application, it seems 
to have considered that the question that is 
to be decided is whether the claim of the 
petitioner for additional accommodation for 


` his family as provided under S. t1 (8) of the ` 


Act was bona fide. No doubt S. I! (10) of 
the Act indicates that the Court has to find 
that the requirement by the landlord under 
sub-section (8) of S. 11 is also bona fide, But, 
it is one thing to say that the claim is not, 
bona fide because the landlord could some- 
how manage even without the additional ac- 
commodation and another thing to say that; 





‘the clainy is not bona fide because it is a; 


pretext on the part of. the landlord for evic-: 
tion. 

If the landlord feels that additional accom- 
modation is necessary and if there are suffi- 
cient grounds or justification in support of iti 
and therefore, if he seeks recovery. of the| 
part of the building let out to a tenant under! 
Section 11 (8) of the Act; then, it is not. for: 
the coust to find out whether even without 
such additional accommodation, the landlord, 
could somehow manage to carry on. It mayl- 
not be. that if he. could manage to carry on, 
his claim is not bona fide. If on the other’ 
hand he is. intending to seek additional ac- 
commodation not to provide such additional 
accommodation to his own m family members. 
and: if the evidence inditates: ao, then of 
course his claim under Section 11 (8) will 
not be bona fide. In other words, the bona 
fides of the claim does not normally depend 
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upon the court being satisfied of the genuine- 
mess of the need of additional accommoda- 
dion. Then, what has to be considered first 
is whether the additional accommodation is 
sere for the personal use of the land- 
ord. Personal use in this context is not 
ecessarily use by himself but by the mem- 
ber of his family who want to live with 
m. 


house, and if that is a proposal honestly made 
y the landlord, then, the question whether 
the changed context, he would require ad- 
ditional accommodation is a matter which 
must call for decision not by considering 
hether he could some how manage without 
that additional accommodation, but whethes 
it will be extravagant on his part to make 
such a claim or whether it will be unneces- 
sary for him to seek such additional accom- 
odation. It should be normally expected 
that in the normal course he would not have 
ad such a desire or intention to have such 
additional accommodation. In other words, 
where the court is called upon to assess the 
ies of a person for additional accommoda- 
on, the test may be more rigorous. If he 
could do without such accommodation, the 
dourt may say so, But, even if he could do 
‘ without such additional accommodation, but 
w accommodation would normally enhance 
the convenience of his living, then he can 
ery well require such convenience. This is 
to be found at the first stage. If the court 
ds that such claim is not bona fide in the 
sense that it is not honestly made, either be- 
cause he wants to evict the tenant on this 
ound or for other ulterior purposes, then, 
e court can rightly reject the claim of the 
landlord. This distinction has not evidently 
been borne in mind by the revisional court 
n passing the order impugned in this revi- 
on. 








4. In this case there must be considerable 
confusion in the minds of the courts below 
s to the scope or applicability of S. 11 (8) 
of the Act. In this case eviction is sought 
on grounds falling under sub-sections (3) and 
(8) of Section 11 of the Act. These two 

ovisions’ are mutually exclusive and when 
e Statute itself provides these two indepen- 
ent provisions, they are capable of being 
mstrued as serving independent and dif- 
ent purposes. Sub-section (3) of Sec. 11 
enables the landlord to apply for recovery of 
ossession if he bona fide needs the building 
either for his own occupation or for the oc- 
cpupation by any member of his family, whe 
ig a dependent on him whereas Section 11 (8) 
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applies to a case where the landlord occupies 
only a part of the whole building owned by 
bim and he requires additional accommoda- 
tion for his personal use and therefore seeks 
the recovery of the remaining part of the 
whole building, which is in the possession of 
a tenant. No doubt he may seek recovery 
of it for his personal use under other sub- 
sections of Section 11. But, what he seeks 
in a petition under Section 11 (8) of the Act 
is the additional accommodation for his per- 
sonal use, Personal use in this context would 
mean use by the Jandlord or by any mem- 
ber of his family, who is a dependent on 
him. 

In this case, petitioner’s parents, who are 
aged are said to be desiring to go over to 
the petitioner’s house in order to stay along 
with the petitioner. If the petitioner’s parents 
desire to stay independently in the portion of 
the building let out to the respondent, then, 
the ground for eviction must necessarily fall 
under Section 11 (3) of the Act. This is so 
because the building is required not for the 
occupation of the landlord, but for the oc- 
cupation of a person or persons dependant 
on the landlord. If, on the other hand, the 


- parents are to be taken to the petitioner’s 


house so that the membership of the peti- 
tioner’s family is enlarged, then, it would be 
a case where the petitioner required the part 
of the building occupied by the respondent 
for providing convenient accommodation to 
the persons who are so added to his family. 
It is a case where the petitioner requires ad- 
ditional accommodation for himself and the 
members of his family it would mean that 
he requires additional accommodation for his 
personal use. Therefore, the question would 
be whether he wants to accommodate per- 
sons dependant on him independently in the 
portion sought to be recovered from the 
tenant. If so, Section 11 (3) will apply. If 
he wants to take his dependants to his own 
residence and live with them, Section 11 (8) 
will apply. 

In other words, in a case where a landlord 
is occupying a portion of the whole building 
and his tenant is occupying the other por- 
tion if the landlord seeks additional accom- 
modation for the accommodation of another 
member of his family depending on him and 
if what he seeks is possession for the indepen- 
dent occupation of such member, it would 
be governed by sub-section (3) of Section 11 
and would be decided by the requirements 
of Section 11 (3). If on the other hand, it 
is otherwise, it will be a case falling within 
the ambit of Section 11 (8). It cannot be 
an application both under Section 11 (3) and 





`- against the encroacher under Ss. 
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11 (8) as the petitioner’s counsel represented 
in this case. It, therefore, follows that the 
application will have to be considered as an 
application under Section 11 (8) of the Act. 
That means that the court will have to con- 
sider afresh the whole issue regarding the 
petitioner’s claim for personal use, additional 
accommodation, the bona fide of the claim 
and the applicability of the provisos to sub- 
section (8). 

5. In the circumstances, I set aside - the 
„order of the Rent Control Court, the appel- 
late authority and the revisional authority 
and sent back the matter to the rent control 
court for proper disposal of the case in the 
light of what ‘has been said in this judgment 
and in accordance with law. No costs. 


Order accordingly. 
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BALAKRISHNA ERADI, C. J.:— Res- 
pondents Nos. 1 and 2 in O. P. No. 5481 of 


1974 — the Tabsildar, Kanayannur Taluk, . 


Ernakulam and the District Collector, Erna- 
kulam respectively — are the appellants im 
this appeal which has been filed against the 
judgment of a learned single Judge of this 
court allowing the said writ petition and 
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quashing the orders Exts. P-3 and P-5 im- . 
pugned therein. 


2. The parties will hereafter be referred . 


„with reference to their rank and array in the 


original petition. 


3. Proceedings under the Kerala Land 
Conservancy Act, 1957 (for short the Act) 
were initiated against the writ petitioner by 
the Ist respondent in July, 1968 for unauth- 
orised occupation of an extent of .4 cents 
946 square links of poramboke land com- 
prised in Survey Nos, 1803 and 1801/1 of 
Emakulam Village. A notice in form ‘B’ 
was issued to the writ petitioner and in re- 
sponse thereto the writ petitioner appeared 
before the Tahasildar and filed a petition 
Stating that her occupation of the said 


- poramboke land was authorised by the Erna- 


kulam Municipality and that she had been 
paying poramboke. occupation fee to the 
Municipality. It was further submitted by 
her that the land was lying formerly as a 
part of a muddy pool and she has reclaim- 
ed it since it was essential for the beneficial 
enjoyment of her adjacent registered hold- 
ing and that she had already submitted an 
application before the Collector in Feb., 1963 
praying that the land may be assigned to her. 
On 11-4-1969 the ist respondent (Tahsildar) 
passed the order Ext, P-3 rejecting the writ 
petitioner’s contentions and holding the peti- 
tioner guilty of unauthorised encroachment 
under Section 5 of the Act. The petitioner 
was sentenced to pay a fine of Rs. 100/- 
under Sec. 7 of the Act and prohibitory as- 
sessment was levied at 5 times the single 
rate for the entire - period of occupation 
under Section 8 of the Act. It was pointed 
out in the order that the application for as- 
Signment submitted by the petitioner to the 
Government on 15-2-1963 had been rejected 
and orders in that regard had béen communi- 
cated to her as early ason 30-9-1967 pointing 
out that the land in question being a road 
poramboke could not be assigned to any- 
body. 

4 The petitioner thereupon took up the 
matter before the District Collector, Erna- 
kulam (2nd respondent) reiterating the con- 
tentions urged by her before the Tahsildar. 
That appeal was originally dismissed by an | 
order dated 9-10-1971 which was signed by 
the Personal Assistant to the District Col- 
lector. The válidity of that order was chal- 
lenged by the writ petitioner by filing O.P. 


` No. 4932 of 1971 in this Court, one of the 


principal contentions taken therein being 
that the appeal wherein arguments have 
been heard by the District Collector ought 
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Mot to have been disposed of by his Perso- 
nal Assistant. This Court accepted the said 
contention, set aside the order passed by the 
Personal Assistant to the District Collector 
and remanded the matter to the District 
Collector for fresh disposal in accordance 
with law. Thereafter the District Collector 
‘again ‘posted the case for hearing on 15-10- 
‘1974 and the writ petitioner was heard 
‘through the advocate who appeared on her 
behalf.. The District Collector ‘upheld the 
finding of -the Tahsildar that the encroach- 
ment was real and objectionable and 
_ the petitioner was liable to be evicted. How- 
‘ever, in regard to the petitioner’s liability 
for prohibitory assessment the District Col- 
|4éctor held that since the Corporation of 
‘Cochin had intimated that the licence grant- 
ed by it had been cancelled on 28-1-1969, 
prohibitory assessment could be charged 
only from that date. Subject to the said 
modification the Tahsildar’s order was con- 
firmed and the appeal was dismissed. 
Ext. P5 is a copy of the proceeding of the 
District Collector dated 20-11-1974 disposing 
of the appeal as above. The relief songht 
in the writ petition was that Exts. P3 and 
P 5 should be -quashed. ` 

` 3, Before the learned single Judge the 
respondents had taken a preliminary objec- 
tion that the petitioner had an alternative 
remedy by way of revision before the Board 
of Revenue under Sec, 16 (4) of the Act as 
against the appellate order Ext. P5 passed 
by the Collector and hence the original peti- 


‘tion had abated by virtue of the provision. 


contained in Section 58 of the Constitution 
(Forty-second Amendment) Act, 1976 read 
along. with Art. 226 (3) of the Constitution. 
This contention did not, however, find favour 
‘with the learned single Judge. The learned 
Judge was of opinion that since the conten- 
tion advanced by the petitioner was that the 
‘proceedings initiated against her under the 
‘Act were without jurisdiction respondents 
Nos. 1 and 2 would be acting without the 
authority of law in evicting the petitioner 
|from the property pursuant to the impugned 
‘orders Exts. P3 and P5 and that the peti- 
tioner’s rights ‘guaranteed under Article 19 
of the Constitution would be affected. 

6. On the merits of the case the learned 
single Judge took the view that the Ist re- 
spondent ‘had ‘initiated the proceedings with- 
out adverting to the relevant materials, such 
as the licence issued by the Municipality to 
the predecessor-in-interest of the petitioner 
and without considering the question as to 
what rights the petitioner may have under 
the licence and the kychit. In the opinion 
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of the learned Judge by reason of the afore- 
said defect the order Ext, P3 as well as 
the order passed by the 2nd respondent con- 
firming it were liable to be quashed: 

7. A‘ contention. had been advanced by 
the writ petitioner that in view of the provi- 
sion contained in Section 230 of the Kerala 
Municipal -Corporation Act, 1961 laying 
down a special procedure for ‘dealing with 
unauthorised occupation of lands vested in 
Municipal Corporation under S. 210 of the 
said Act, action for eviction could be taken 
only with the concurrence of the Municipal 
Corporation and since no such concurrence 
had been obtained by the respondents from 
the Municipal Corporation of Cochin the 
impugned proceedings were illegal and with- 
out jurisdiction. The learned Judge made a 
reference to an earlier pronouncement of 
his in Mytheen Mobammed v. Board . of 
Revenue, 1974 Ker LT 134, céoncerning an 
analogous provision contained in the Kerala 
Panchayats Act, 1960 and observed that 
there was force in the contention taken by 
the writ petitioner but added: . 

“However it is not necessary for me as 
already said to decide that question herein 
and the; question whether Sections, 210 and 
230 of the Kerala . Municipal Corporations 
Act, 1961 are attracted so far as this case 


is concerned.” 


8. It'is contended before us on behalf of 
the appellants that the property being admit- 
tedly poramboke land, in respect of which - 
the petitioner herself had made an applica- 
tion to the Government praying for the 
grant of. an assignment, which had, however, 
been rejected, and there being no material 
whatever. placéd before the court to show - 
that it was a land vested in the Ernakulam 
Municipality (predecessor of the- Municipal 
Corporation of Cochin) under Section 57 of 
the Cochin Municipal Act there was no il- 
legality whatever involved ‘in the - action 
taken by the respondents as per Exts. P 3 and 
P5. It.was further submitted by the Gov- 
ernment: Pleader appearing on behalf of the. 
appellants that the learned Judge had erred 
in assuming that the petitioner had obtain- 
ed a. licence or permission from the Muni- 


cipality. It is‘ pointed out that the peti- 
tioner’s own pleadings disclosed that the 
licence referred to by her was one granted 


by the Ernakulam Municipality in favour 
of one K. P. Cheekutty and it was the said 
person who had executed. the kychit to the 
Municipality. The petitioner, who was re- 
siding in Malaysia till 1968, claims to have 
derived the rights of Cheekutty by virtus of 
a transaction of transfer. It is further aub- 
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if it is to be assumed that. Cheekutty was in 


permissive occupation of the land on the. 


basis of a licence issued to him by the Erna- 
kulam Municipality (the definite case of the 
appellants is that.the poramboke land was 
not vested in the Ernakulam ‘Municipality 


and hence the Municipality bad no right. 


whatever to grant any licence in respect of 


it) the law did not permit any transfer by 


_ the licensee of his rights: under the licence 

which was purely personal in. nature. The 
petitioner has not produced any copy of the 
grant said to have been. made in favour of 
Cheekutty by the Ernakulam Municipality 
nor even a copy of the kychit said to have 
been executed by him to the Municipality. 
Pointing out these circumstances the appel- 
lants contend that the petitioner has totally 
failed to establish that she was in occupa- 
tion of the land in question on the basis of 
any licence or permission granted to her by 
the Ernakulam Municipality or by the Cochin 
Corporation. Hence it is submitted that the 
learned Judge was not justified’ in setting 
aside the orders: Exts. P3 and P5 on the 
ground that the Tahsildar had failed to 
advert to the question relating to the rights 
of the petitioner under the licence and 
kychit referred to by her. 

9. After hearing both sides we have un- 
hesitatingly come to the conclusion that the 
aforesaid contentions put i forward on the 
side of the appellants have to be upheld. 


At the very outset it has to be stated that 


the petitioner has not succeeded in showing 
that the land in question is one that had be- 
come vested in the Ernakulam Municipality 
under Section 57 of the Cochin ‘Municipal 
Act. Under the said section 
streets in any Municipality with the pave- 
ments, stones and other materials thereof 
and all works, materials and other things 
provided for such streets, alf sewers, drains, 
drainage works, tunnels and culverts whe- 
ther made at the cost of the Municipal. fund 
or otherwise, in, alongside or under any 
street, whether public. or private, and all 
works, materials and things appertaining 
thereto shall vest in the Municipal Council”. 
Section 210 is the corresponding provision 
in the Kerala . Municipal. Corporations Act. 
The learned Judge didnot consider it neces- 
sary to decide the question whether Ss. 210 and 
230 of the Kerala Municipal Corporations 
Act are attracted so far as this case is con- 
cerned in view of the conclusion reached by 
him that the impugned orders were liable 
to be set aside on the ground that they had 


been passed by the respondents without. 


Tahsildar;, Kanayannur v: Lucy Eapen. 
mitted. on bebalf of the appellants that even 


‘side of the seventy feet road. 
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considering the relevant materials. With re- 
spect, we. consider that there is a fallacy in 
this reasoning. The materials referred to 
by the learned Judge as having been wrongly 
omitted to be considered by the respondents 
while passing. the. orders Exts. P3 and P5 
are the licence and kychit relied on by the 
petitioner in support of her plea that the 
occupation of the land was on the. basis of- 
the permission granted by the Ernakulam 
Municipality and later. by the Cochin Cor- 
poration and: hence her occupation could 
not be regarded . as unauthorised.. Unless 
the petitioner establishes that the land in 
question is one-which had become vested in 
the Ernakulam Municipality the Municipality 
would have no competence at all to auth- 
orise any one to occupy the poramboke land 
by the grant of a licence or permission. 
The petitioner has totally failed to show 
that the land in question had become vested 
in the Ernakulam Municipality under S. 57 
of the Cochin Municipal Act. From. the 
averments contained in: the original ‘petition 
itself it is seen that the land in question was 
part of a muddy pool lying on. the western 
It is,. there- 
fore, clear that the land was -not part of a 
public street or its pavement or even. the 
road margin. The petitioner herself had 
admittedly applied to the State Government 
praying for an assignment of the land in 
her favour, thereby treating the land as con- 
tinuing to be vested in the Government and 
not in the Municipality. Even in her objec- 
tion to the notice issued by the Ist respon- 
dent under the Act she had requested that. 
the Government should assign the land in 
her favour. Admittedly, the property was 
Government poramboke land. No materials 
have been placed before us in proof of thej. 
petitioner’s case that the land in question 
had become vested in. the Ernakulam Muni- 
cipality under Section 57 of the Cochin 
Municipal Act (corresponding to S. 210 of 
the Kerala Municipal Corporations Act). 
10. Further, the petitioner has also no 

proved the terms of the alleged grant made 
by the Municipality in favour of Cheekutty 
whom she claims to be her predecessor-in- 
interest. From the petitioner’s own plead- 
ing it clearly appears that the Ernakulam 
Municipality had only granted a licence in 
favour of the said Cheekutty and that the 
latter had executed a kychit. The petitiones 
has not produced any copy of .the said 
kychit and no endeavour was also made by 
her to cause its production. by the Commis- 
sioner, Corporation of Cochin (3rd respon- 
The. petitioner’s case is that she has 
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obtained a transfer of Cheekutty’s tiens 
If Chéekutty was only in permissive occ 
tion under a „licence granted to him by 
Municipality we fail to see how 


as licensee in favour of.the writ petitioner. 
No document relating to -the alleged transfer 
.|has been produced on the-.side of the writ 
petitioner.’ None of those documents had 


. [been produced: by the petitioner before the 


“Jing the v 


Tahsildar or the District Collector. In these 


‘jcircumstances, we consider, with respect, 


that the learned Judge was not right in tak- 
view that the Ist respondent had 
conimitted an illegality in omitting to advert 
to the’ question as to the rights claimed by 
the ‘petitioner under the licence and the 


` ı |kychit. The, petitioner was not.a party to 


the licence or to the kychit and she could 
ordinarily derive no rights thereunder by vir- 
tue of a transfer. Further, as already point- 
ed out she did not produce any materials 
before respondents Nos. 1 and 2- or even 
before this Court in support of the plea put 
forward by her that she was- in . permissive 
occupation of the property on the strength 
of the transfer obtained by her of Chee- 
kutty’s rights as licensee under the Munici- 
pality. 

11. Explanation IV to Section 3 of the 
Act which defines “property of Government” 


Municipal Corporation shall be deemed to 


meaning, of the said section. When there is 
an unauthorised encroachment on such 2 
land which is statutorily declared to be pro- 
perty of Government for the purposes of 
applicability of the Act it is perfectly open 
to the authorities empowered to exercise 
powers under the Act to take appropriate 
action against the encroacher under Ss. 7 to 
12 of the Act. Since on the facts of this 
case we have held that the petitioner has 
failed to establish that the land in question 
is one which become vested in the Erna- 
kulam Municipality under Section 57 of the 
Cochin Municipal Act and later in the Muni- 


-lcipal Corporation of Cochin, it is unneces- 


sary for us to go into the question as to 


Municipal Corporation under S. 210 of the 


“Kerala Municipal Corporations Act proceed- 


ings under the Act for removal of the en- 
croachment cannot be taken without the 
concurrence of the Municipal Corporation. 
But, we must observe that there is prima 
facie force in the contention advanced by 
fhe Government Pleader that having regard 


to the clear provision contained in Explana- 
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clearly lays down that lands belonging to a’ 


be the property of Government within the 


whether in the case of a land vested in the 
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tion IV to S..3 of the Act which was insert- 
ed by Act 11 of 1971 subsequent. to the-en- 
actment ‘of the Kerala ‘Municipal ee 
tions Act, 1961 -the view expressed . 

Mytheen Mohammed v. Board of ene, 
1974 Ker LT 134, uires reconsideration. 
In the decision in ytheen -Mohammed’s.. 


ease, 1974 Ker LT 134, no reference has 


been made to the provision contained in 
Expln. IV to S. 3 of the Act, probably be- 
cause of the fact that the action impugned 


in that case had been taken prior to the en- . 


actment of the said Explanation. 
tion will have to be re-examined 


The. ques- 
in the 


light of the said Explanation in .a case © 


where it directly arises for determination. 


12. In the light of what we have 
above we. hold that in passing the orders’ 


Exts. P3 and P5 the respondents cannot be. 
said to have committed any illegality „Or 


acted without jurisdiction and hence ‘no in- 


We accordingly allow this writ appeal, set- > 
aside the judgment of the learned single. 
Judge and dismiss O. P, No. 5481 of 1974.) < 
The parties will bear their respective costs. 


13. Immediately after the pronouncement 
of the judgment the learned advocate. ap~- 


‘ pearing for the 1st respondent in the writ 
154-A of ° 


appeal orally prayed under Art. 
the Constitution for the grant of a certifi- 
cate under Art. 135 (1) (a) to enable his 
client to carry the matter in appeal before 
the Supreme Court. We do not, however, 
consider this to be a fit case for the grant 
of such a certificate since no substantial 
question of. law of general importance is in- 
volved in this case. The, prayer for the. 
grant of the certificate is accordingly rejected. 

Appeal allowed. 
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P. R.. Francis, Petitioner v. Raghavan . 


Pozhakadavil and. others, Respondents, \ 
Election Petn. No. 6 of 1980, D/- 9-9-1980. ` 
(A) Representation of the People Act 

{43 of 1951), Ss. 100 (1) (b), 106 (1) @ Gd, 

123, Expin. 1 — 

practice by an agent other fhan election 

agent — Meaning of ‘agent? — Onas pro- 
bandi on petitioner. 

The Commission of corrupt 
the candidate’s agent other than his ‘election 
agent is^a ground for setting aside the can- 
didate’s election under S. 100 (1) (d) P 
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stated ` 


Commission of corrupt ` 


practice by . 


a 
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provided such cominission of corrupt prac- 


` tice by him. has materially affected the re- . 


sult of the election. in so far as it concerns 
the returned. candidate. 
of consent: to the commission of the corrupt 
practice by- the candidate or his election 
agent as is the case under -S, 100 (1) (b) 
arises. The petitioner need prove only that 
the person who committed the corrupt prac- 
tice is the candidate’s agent and further 
that such commission of the corrupt prac- 
tice has ‘affected the result of the election 
in so far as the candidate is concerned. 
‘Read with Expln. (1) to Section 123 of the 
Act,.any person who is held to have acted 
with the consent of the candidate as his 
“agent in connection with the election (but 
not the election agent), that is to say, a per- 
son to whom the candidate has given con- 
‘sent, expressly or impliedly, to act as his 
agent..in conaection with the election, is the 
„agent mentioned in this provision. (Para 6) 
It is neither possible nor feasible to at- 
. tempt at a definition of the word ‘agent’ as 
understood in the Election Law. That word 
’ is not to be understood in the limited sense 
it. is used in the law of contracts or the 
Common Law Agency, but in. a broader 
sense as taking. in also persons who are not 
and would not necessarily be agents there- 
However, there showld be proof 
that the candidate (not even his election 
agent) has given his consent, expressly or 
impliedly, to the person alleged to ‘be the 
candidate’s agent to act as his agent in.con- 
nection with the election to hold that that 
person -is an agent of the candidate. 
(Para 8) 
The principle of law is ‘settled that con- 
sent may be. inferred ` from circumstantial 
evidence but the circumstances must point 
unerringly to the conclusion. and must not 
admit of any other explanation. Although 
the trial of an election petition is made in 
accordance with the Code of Civil Procedure, 
it has been laid down that a corrupt prac- 
tice must be proved in the same way as a 
criminal charge is proved. In other words, 
the. election petitioner must exclude every 
hypothesis except that of guilt on the part 
of the returned candidate or his election 
agent. (Para 9) 
Taking into” account the fact that it was 
hot even proved that the returned candidate 
had knowledge about any of the acts, of 
the formation of the Political Committee, 
of the passing. of resolution by that Com- 
mittee, of P. W. 6 printing or publishing 
Exts. P4 and, P5, it was held ` that there 
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Here no question ` 


‘of voters’ list.. AIR 1962 Ker 


f Ker. 65. 
was no merit in the contention that the re- - 
turned candidate acquiesced - thereto“ and 


-that his consent thereto-should be inferred - 


from such Aramees AIR 1969 SC 1201, 
Followed. s - (Para 9) 


@) Representation of the People” “Act 
(43 of 1951), Ss. 100 (1) (b), 123. (2) ~ 
Utterances verbal or written made by reli- 
gious heads — When amount to corrupt, 
practice of undue influence. . 

As any other citizen ‘can use his jatiseace ae 
amongst such electors as those. over _ whom : 
he has influence, a man of religion’ “is "also 
entitled to use his influence amongst his 
followers over whom he ‘has influence. 
However, in both cases wielding of such in- , 
fluence as each of them has over . those 
within his sphere of influence will become 
an abuse thereof amounting to the ‘corrupt 
practice of undue influence within the mean- : 
ing of S. 123 (2) if two conditions are 
obtained, namely, (i) if they pass-the bounds 
of persuasion and use compulsion of any 
sort in any manner including appeal to the 
fears of divine displeasure, spiritual censure, 
expulsion social ostracism or excommunica- 
tion; and (ii) compulsion is so used with the 
consent of the candidate or his election 
agent. Only then, would S. 100 (1) (b) read 
with S. 123 (2) be attracted in such cases. 
AIR 1959 SC 855, Followed. (Para 22) 

Held that the passages in Ex. 4 and Ex. 5 
or that the sermons given by the priests 
read as a whole. did not hold out any threat 
or compulsion that the electors. were to vote 
one way and not in any other way. For 
reasons stated therein- which were based on 
ideological differences, electors were entreat- 
ed to vote for Janadhipathy Munnani and 
to defeat the Idathupaksha Munnani. Such 
entreaties were within bounds and S. 100 (1) 
(b) was not attracted. AIR 1969 SC 1201; 
AIR 1969 SC 851 and AIR 1980 SC 354, 
Followed. (Paras 30, 31, 32) 

(©) Representation of the People Act 
(43 of 1951), S. 62 (1) — Election petition 
— Petitioner cannot challenge correctness 
190 (FD), 
held no longer good law in view of AIR 
1973 SC 2362. 


The Court trying the election petition can- 
not go into the question as to whether a 
person whose name is on the electoral roll 
and has voted had or had not attained the age 
of 21 as on the material date. A wrong adju- 
dication of the question of age for the pur- 
pose of entering a person in the electoral 
roll is not a matter of jurisdictional error 





has to be proved that any of-those persons, 
who it is alleged, are under the age of 21 
as on fhe relevant date, has exercised their 
franchise and in whose favour it has been 
exercised. ‘These are matters to be proved 
(and the onus is heavily upon the petitioner) 
and not matters for guess work. In the 
absence of proof of these matters it cannot 
be said that the election of. the returned can- 
didate has been materially affected for this 
reason, AIR 1954 SC 513 and AFR 1969 
SC 1201, Followed. (Para 50) 


“| Œ) Representation of fhe People Act 
(43 of 1951), S. -83 (1), Proviso — Conduct 
of Election Rules (1961), R. 94-A — Elec- 
tion pefition alleging corrupt practice — 
Affidavit filed in support of petition sworn 
before an advocate who was appointed to 
pianist oaths under High Court Rules 
Affidavit held was in conformity with 

R. 94-A. . 
‘An advocate appointed to administer 
oaths and affirmations in the case of affida- 
Wits to be filed in the High Court, under 
5 76 of the Kerala High Court Rules is a 


pf R. 94-A of the Election Rules and the 
affidavit in support of the allegation of cor- 
pt practice is in conformity with the re- 
‘quirements of Jaw and- therefore the petition 
not liable to be rejected on the 
at it is not so. 
efore which Commissioner the affidavit 
ust be sworn and therefore it must be 
ead as including all Commissioners of Oaths 
uly appointed. AIR 1966 SC 436, Follow- 
d. ig (Paras 56, 57) 
ses Referred: Chronological Paras 
IR 1980 SC 354: (1980) 1 SCC 398 32 
IR 1977. SC 813 14 
IR 1976 SC 1886 - 14 
1976 SC 2573 aa 44 
1975 SC 290 14, 31 














ommissioner of Oaths within the meaning 


ground. 
Rule 94-A does not state | 
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which can be judicially reviewed either in AIR 1973 SC 2362 41, 48- 
a civil court or before an Election Tribu- AIR 1973 SC 2602 42, 44 
nal. AIR 1962 Ker 190 (FB), held no AIR 1971 SC 267 10 
longer good law in view of AIR 1973 SC AIR 1971 SC 2123 42 
2362; AIR 1973 SC-2602 and AIR 1968 AIR 1970 SC 314:1970 All LJ 841 
Punj & Har 1 (FB), Followed. 42, 44 
sce” (Paras 41, 43) AIR 1969 SC 851 32 
(D) Representation of fhe People Act tae soca eae i "9, 22, 50 
(43 of 1951), ‘Ss. 62 0), 100 M (D G)— Ar o aml & Har (FB) -Al 
Election challenged on ground that persoa STR 1964 Madh Pra 273 56 
under age of 21 exercised his franchise — aie och ae a 
BOE IED oe. AIR 1962 Ker 190 (FB) 41 
When. an election is challenged on ground AIR 1961 Raj 122 3 i 
that persons below age of 21 years have exer- arp 1959 SC 855 22, 23 
cised their franchise which materially affect- AIR 1959 Assam 200 3 i 
ed the election of the returned candidate it AIR 1954 SE 513: 1954 All LJ 525 50: 


S. Narayanan Poti, for Petitioner; C, K. S. 
Panicker, V. Bhaskara Menon, P. G. P. 
Panicker; K. S. Radhakrishnan, P. B. Mohan 
Kumar and T. R. Raman Pillai, for Respoa- 
dents. ' 

ORDER :— The petitioner complains of 
undue return of the 1st respondent from the ' 
Ollur Assembly Constituency at the election 
held in Jan., 1980. He alleges commission 
of the corrupt practices of undue imftuence. 
and appeal to religious sentiments by the 
Ist respondent’s agents with his (Ist respon- 
denťs} knowledge and consent and at his 
instance; and of the electoral offence of 
violation of S. 130 (1) (e) of the Representa- 
tion of the People Act, 1951 (hereinafter, 
the Act). by the ist respondent. He alse 
complains of undue election on the ground 
of non-compliance with Article 326 of the 
Constitution. The fst respondent defends 
his return denying all the material allega- 
tions advanced by the petitioner. 

2. The corrupt practices alleged are: 
(i) Publication of Ext, P4 by P. W. 6 as 
the Convenor of the Diocesan Political 
Committee of the Trichur -Catholie Diocese 
(hereinafter mentioned as the Political Com- 
mittee) and of Ext. P5 by him in his perse- 
nal. capacity; and (H) Preaching of sermons 
by Rev. Fr. Cyriac Mandumpala (¢hereia- 
after, for brevity, M) and Rev. Fr. Antony 
Anthicad (hereinafter, shortly, A). The ac- 
cusation of electoral offence is that the ist 
respondent drove inte polling stations exhi- 
biting his. symbol in front of his cas. The 
complaint of non-complianee with Art. 326 
of the Constitution is founded om the alls- 
gation that several persons below Zt years 
of age as on 1-1-1979 have been entered in 
the electoral yolk of the Constituency. 

3. The, foflowing are the: issues raised in 
this case after hearing the learned counsel 
on both sides : i ee 
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the ground that it has not been presented 
by the petitioner in person? 

2. Is it liable to be rejected on the ground 
that the affidavit in support of it is not in 
. conformity with the requirements of law? 

3. Is it not maintainable for 
details in respect of the allegation of corrupt 
practices or of the invalidity of the electoral 
roll ? 

4. Whether the election of the ist respon- 
dent is void on account of the corrupt prac- 
tices under S. 123 (2) of the R. P. Act. 1951 
as alleged in paras 2 and 3 of the election 
petition? 

5. Whether the Political Committee of the 
Foranas of the Trichur Catholic “Diocese 
and/or Rev. Fr. Thomas Thalachira acted as 
the agent of or with the consent of the Ist 
respondent in procuring the printing and in 
publishing of the statements similar to An- 
nexure I and/or Annexure If? 


6. Whether printed statements similar to 
Annexures I and II were distributed among 
the voters in Ollur Constituency by the 
agents and supporters of the Ist respondent? 

7. Whether the election of the 1st respon- 
dent is void on acceunt of the corrupt prac- 
tices under Ss. 123 (2} and 123 (3) of the 
R. P. Act as alleged in para 4 of the elec- 
tion petition ? 

3. Whether Rev. Fr. Cyriac Mandumpala 
and/or Rev. Fr. Antony Anthicad acted as 
the agents of or with the consent of the Ist 
respondent ? \ 

$. Whether the corrupt practices under 
Sections 123 (2) and 123 (3) of the R. P. Act 
alleged in paras 2, 3 and 4 of the petition 
were committed in the interest of the Ist 
respondent and whether the election of the 


1st respondent has been materially affected 
by the aforesaid corrupt practices? 
10. Is the ist respondent guilty of the 


electoral offence under S. 130 (1) (e) of the 
R. P. Act, 1951 for the reasons stated in 
para 5 of the petition? If so, has it affected 
the election of the Ist Pee mate- 
tially ? 

11. Were several voles included in the 
electoral rolls of the Ollur Constituency dis- 
entitled to vote as they had not attained the 
age of 21 years as on 1-1-1979? Have 


such disqualified voters exercised their fran- 


chise in the election? Are their votes in= 
` valid and liable to be rejected? Has the 
‘election of the ist respondent been material- 
dy affected for this reason ? 

12. Is the petitioner precluded from chal- 


deaging the correctness of the voters’ list as 
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contended by the Ist respondent in para 8 
of his counter-statement ? 


13. Is the election of the Ist respondent 
liable to be declared void ? 


14. Is the petitioner entitled to a declara- 
tion that he has been duly elected ? 
15. What is the order as to costs? 


4 Issues 5, 6 and 8:— These issues raise 
the question whether the Political Committee 
in passing Ext. P4 resolution, P. W. 6 in 
getting Exts. P4 and P5 printed and pub- 
lished, the several persons who, as spoken 
to by P. Ws. 9 to 16, distributed Ext. P4 
in doing so and M and A in delivering the 
alleged sermons acted as the agents `of the - 
lst respondent or with his consent. The 
petitioner appears to have been in two 
minds as to where to pitch his case founded 
on the allegations regarding corrupt prac- 
tices, on S. 100 (1) (b) or S. 100 (D (d) (ii 
of the Act. He nowhere in the petition has 
specified the particular ground or grounds 
mentioned in Section 100 except for stating 
that the petition is one also under, among 
the several sections of the Act mentioned 
therein, S. 100 in a general manner. The 
facts which constitute the corrupt practices 
could haye been more clearly correlated to 
one or the other of the grounds of corrupt 
practice mentioned in S. 100 of the Act, 
sub-section (1) (b) or sub-section (1) (d) (ii). 


5. The person who commits the corrupt 
practices enumerated in Section 123 of the 
Act may be returned candidate (hereinafter 


the candidate) himself, his election agent, 
his agent, or any other person. If it is 
proved that the candidate or his election 


agent is guilty of the commission of a cor- 
rupt practice, Election Law will not pardon 
it on any account and the court will have 
to declare the election of the candidate as 
void. The same is the case when it is prov- 
ed that any person other than. the candi- 
date or his election agent, be he the candi- 
date’s agent or not, has committed a cor- 
rupt practice with the consent of the candi- 
date or his election agent. These cases fall 
under S. 100 (1) (b) of the Act So far as 
Section 100 (1) (b) is concerned what is 
material is not the connotation of the word 
“agent” (which does not occur therein ex- 
cept in the expression ‘election agent’) but 
whether any person has acted in the matter 
of the commission of the corrupt practice 
with the consent.of the candidate or his 
election agent. In this connection it is ne- 
cessary to advert to Expln. (1) to Sec. 123 
of the Act as per which expression ‘agent’ 
used in the several sub-sections thereof is to 
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be understood as including an election agent, 
| a polling agent and also ‘any person who is 
4 held to have acted as an agent in connec- 
‘tion with the election with the consent of 
the candidate’ and compare it with the ex- 
pression in. S. 100 (1) (b) of the Act: ‘that 
any corrupt practice has been committed..... 
by any other person with the consent of a 
returned candidate or his election agent’. As 
stated by a Division Bench of this Court in 
Abdul Majeed v. in (AIR 1963 
Ker 18 at p. 23): 

“Consent of the actual commission of the 
corrupt practice under sub-section (1) (b) 
must be differentiated from consent which 
is part of the definition of the term ‘agent’ 
in the Explanation to S. 123, which is con- 
sent given to a person by the candidate, and 
never, be.it noted, by the election agent, to 
act ‘as an agent in connection with the elec- 
tion’, The latter consent is part. of the 
make-up or the constitution of an agent, 
` Jand without such consent, which - may be 
either express or implied, there could be ne 
agency even in the law of election.” 


i 


6. Section 100 (1) (d) Gi) says that the 
ommission of a corrupt practice by ‘the 
candidate’s agent other than his election 





agent is a ground for setting aside the can- 
didate’s’ election provided such commission 
of corrupt practice by him has materially 
ffected the result of the election in so far 
s it concerns the returned candidate. Here 
ho question of consent to the commission of 
the corrupt practice- by the candidate or his 
election agent arises. The petitioner need 
rove only that the person who committed 
the corrupt practice is the candidate’s agent 
pnd further that such commission of the 
orrupt practice has affected the result of 
be election in so far as the candidate is 
Nonna Read with Expln. (1) to S. 123 
of the Act, any person who is held to have 
acted with the consent of the candidate as 
is agent in connection with the election 
(but not the election agent), that is to say, 
d person to whom the candidate has given 
consent, expressly or impliedly, to act as his 
gent in connection with the election, is the 
agent mentioned in this provision. Here 
the candidate is responsible to his acts vica- 
riously not because the candidate has con- 
sented to the actual commission of any cor- 
rupt practice by him but he has been con- 
stituted the candidate’s agent. Even if such 
an agent exceeds his authority the candidate 
iş responsible for his agent's misdeeds pro- 
vided the result of the election, in so far as 
if concerns the candidate, has been mate- 
rially affected thereby. 
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7. The Scheme of the Act is such that 
in the last-mentioned case of commission of 
corrupt practice by an agent (other than his 
election agent) S. 100 (2) is of some assist- 
ance to the candidate. Under this provision 
when the court is of ‘opinion’ that the can- 
didate is guilty by an agent of any - corrupt 
practice but is ‘satisfied’ that the candidate 
and his election agent took all reasonable 
means for preventing the commission of cor- 
rupt practices at the election, that his agent 
committed it contrary to the orders and 
without the consent of the candidate or his 
election agent, that neither of them has com- 
mitted any corrupt practice and that in all 
other respects the election was free from any 
corrupt „practice on his part and on the part 
of his agents, the court may decide that the 
election of the candidate is not void. The 
court can form the ‘opinion’ in the first in- 
stance only on cogent evidence adduced in 
that behalf, the onus probandi here being 
on the petitioner, and be ‘satisfied’ of the 
matters mentioned in Cls. (a), (c) and (d) 
of S. 100 (2) of the Act at the second in- 
stance only on strict proof of the several” 
matters mentioned therein by the candidate. 


8. It is with this distinction in mind that 
practices 
the several sub-sections of Section 123 of the 
Act use the expressions ‘candidate’, ‘his 
agent? and ‘any other person with the con- 


.sent of the candidate or his election agent’ - 


and Explanation (J) thereto says that the 
expression ‘agent’? in S. 123 ‘includes an 
election agent, a polling agent and any per- 
son who is held to have acted as an agent 
in connection with the election with the 
consent of the candidate’. It is neither pos- 
sible nor feasible to altempt at a definition 
of the word ‘agen? as understood in the 
Election Law. That word is not to be 
understood in the limited sense it is used in 
the Law of Contracts or the Common Law 
Agency, but in a broader sense as taking in 
also persons who are not and would not ne- 


cessarily be agents thereunder. However, 
there should be proof that the candidate 
(not even his election agent) has given his 


consent, expressly or impliedly. to the per- 
son alleged to be the candidate’s agent to 
act as his agent in connection with the elec- 
tion to hold that that person is an agent of 
the candidate. 


9. P. W. 6 admits publication of Exts. P 4 
and P5. For the present purpose it is not 
necessary to examine the contents’ thereof 
in order to decide whether these documents 
attract sub-sections (2) and/or (3} of S. 123 
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of the Act as. alleged. Suffice to state for 
the purpose of deciding. Issue 5 that it was 


.not even suggested to P: W. 6, the witness" 


examined to prove the facts that the “Politi. 
cal Committee passed Ext. P 4 resolution and 
that P. W. 6 got Exts. P4 and P5 printed 
and published, that either the Political Com- 
mittee in passing Ext. P4 resolution or 
P. W. 6 in publishing Exts: P4 and P5 did 
so with the Ist respondent’s consent, or 
that the Ist respondent has given his consent 
to the Political Committee and to P. W. 6 
to act as his agents in connection with his 
election. The submission is that I should 
infer ‘consent’? for both—the Political Com- 
mittee and P: W. 6 acting as agents of the 
Ist respondent and the Political Committee 
passing the resolution and P. W. 6 publish- 
ing-Exts. P4 and P5—from such circum- 
stances as the identity of the object sought 
to be achieved by the publication of- Exts 
P4and P5, namely, the return of the 
Janadhipathya Munnani candidates and the 
formation of the Political Committee in the 
Trichur Diocese for that purpose. So far 
as the case on hand is concerned the - peti- 
tioner has not proved even knowledge on 
the part of the Ist respondent about the 
formation of the Political Committee, about 
the passing of Ext. P4 resolution by the 
Political Committee and/or about the print- 
fog and publication of Exts. P4 and P5 by 
P. W. 6. ‘The similarity of ideas or even 
of words cannot be pressed into service to 
show consent’; S. N. Balakrishna v. Fernan- 
dez (AIR 1969 SC 1201 at p. 1220). ‘Con- 
sent cannot be inferred from mere know- 
ledge’; ibid (1221). ‘There must be reason- 
able evidence from which an inference can 
be made of the meeting of the minds or at 
least a tacit approval of the general conduct 
of the agent’; ibid (1219), It was further 
laid down in that decision as follows: 

“The principle of law is settled that con- 
sent may be inferred from circumstantial 
evidence but: the circumstances must point 


unerringly to the conclusion and must not. 


admit of any- other explanation. Although 
the trial of an election petition is made in 
accordance with the Code of Civil Proce- 


dure, it has been laid down. that a corrupt ` 


practice must be proved in the same way 


as a criminal charge is proved. In other | 


words, the eléction petitioner must exclude 
. [every hypothesis except that of guilt on the 
part of the returned candidate or his elec- 
tion agent.” ibid (1221). l 


In the light of the principles stated above 


and taking into account the fact that it has- 


not even been proved that the Ist respon- 


P. R. Francis v: Ragha van Pozhakadavil 


Ker. 69 


dent- had knowledge about any of these 
acts, of the formation of-the Political Com- 


mittee, of the passing of resolution by that 


Committee, of P. W.`6 printing or publish- 
ing Exts..P4 and P 5 there is nó merit in 


_ the contention that the 1st respondent acqui- 


esced thereto and that Ist respondent’s con- 
sent thereto should be” inferred from such 
acquiescence, 


10. Some reliance was sought to be 
made by the learned counsel for the peti- 
tioner on B. Rajagopala Rao v. N. G. Ranga 
(AIR 1971 SC 267 at p. 275), in support of 
his contention that from acquiescence con- 
sent can be inferred. Where a candidate or . 
his election agent has prior knowledge about _ 
another’s intention to do one of the acts 
stated in Section 123 of the Act, and it is 
within his power to stop é¢he commission 
thereof by that other person but does not ~ 
do so, perhaps depending upon the facts 
and circumstances of each case, consent for 
doing so on the part of him who , knew 
about such intention of the other may be 
inferred. There is no proof of any such 
prior knowledge of the ist respondent or 
his election agent about the Political Com- 
mittee passing Ex. P4 resolution or P. W.6 
getting Exts. P4 and P5 printed and pub“ 
lished. Nor is there any proof that it was 
within the power of either of them to stop 
the Political Committee or P. W. 6 from 
doing so. As a matter of fact (as will be 
seen later on) the evidence is to the ‘effect 
that the Political Committee and P. W. 6 
acted on their own, as free-agents, though not 
at cross-purposes. ' 


li. I do not think that the decisions in 
Nani Gopal v. Abdul Hamid, (AIR 1959 
Assam 200) and Inder Lal] v. Lal Singh (AIR 
1961 Raj 122) relied on by the learned coun- 
sel Jays down any different principle on the 
matter of agency in the Election Law as is 
clear from the following passage from the 
judgment of Sarjoo Prosad C. J. im the 
Assam case :— f 

“If it is found that the person concerned 
was merely an officious intermeddler in the 
election or a mere voltinteer, then of course 
the candidate carinot be said to have any 
responsibility for his action, even though the 
person may have acted for the candidate’s 
benefit and with a view to advance his inter- 
est in the election.” 

This decision also Jays down the principle 
that ‘an association of persons or a society 
or a political party or its permanent mem- 
bers who set up a candidate, sponsor his 
cause and work to promote his election may 
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election purposes’. In Inder Lall v. Lal 
‘| Singh (AIR 1961 Raj 122) the same learned 
Chief Justice applied the above principle 
with reference to the facts of that case to 
hold that the District Congress Committee, 
the Nagar Congress Committee and their 
secretaries. and Publicity Secretary were all 
agents of the returned candidate. There is 
neither pleading nor proof that the Political 
Committee set up the Ist respondent as a 
candidate or sponsored his cause. 


12. Under Issue 6 the quéstion that re- 
quires to be decided is as to whether these 
persons who according to the petitioner have 
.| distributed Exts. P-4 and P-5- are the ist res- 

.pondent’s agents. It should here be noticed 
that except for baldly stating that the distri- 
bution of Ext.*P-4 was ‘by the agents and 
supporters of the ist respondent’ and that 
Ext. P-5 was “distributed by the workers and 
supporters of the Ist respondent” the plead- 
ings do not set forth the full particulars 
thereof as ‘required by Section 83 (1) (b) of 
the Act. The petitioner has adduced some 
“ oral evidence to prove the distribution of 
Ext. P-4. P. Ws. 9 and 12 speak of its dis- 
‘tribution in the premises of Ollur Church to 
the ‘dispersing congregation; P. Ws. 13 and 
14 speak of its distribution in the. premises 
of Mariapuram Church to the congregation 
returning home; P. W. 10 of its distribution 
in Mannuthy bazar; P. Ws. 11 and 15 of its 
distribution at Puthur from ` house to 
house and at Puthur junction; and P. W. 16 
of its distribution at the gate of the Kuria- 
chira Church, to those returning home after 
.church-service. According to P. W. 9 one 
A. A. Chacku distributed Ext. P-4 and this 
Chacku is the Ollur Congress (I) Mandalam 
President. According to P. W. 12 one Akkara 
Chacku distributed Ext, P-4 and he is the 
Ollur Congress (1) Mandalam President. At 
Mariapuram the distribution was, as deposed 
by P. Ws. 13 and 14, by Madhurakkari Jos, 
Parappan Chakkunni and Vallacheri Anthony 
who according to these witnesses are Con- 
‘gress (1) workers because they have been 
seen doing about distributing notices, and 


slips and pasting wall-posters. P. W, 108s. 


evidence is that one Kochappan distributed 
‘Ext. P-4 at Mannuthy bazar. The evidence 
of P. Ws. 11 and 15 is that Thekkumpuram 
Yacob, Thekkumpuram Anto and one Impavu 
Thoma distributed Ext. P-4 at Puthur, and 
of these, as stated by P. W. 15 Thoma is the 
Congress (I) President and the others are 
Congress (1) workers; and as deposed by 
P. W. 11 all are Congress (I) workers be- 
‘cause they have been seen participating in dif- 
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ferent activities of that party. According to _ 
P. W. 16 it was K. V. Anto and Jos P. 
Xavier who distributed Ext. P4 at the Church- 
gate at Kuriachira; and these are Congress 
@ workers because he has seen these per- 
sons participating in Congress ( party. 
activities, 


13. P. W. 9-is a member of the Con- 
gress (U) party of the petitioner and P. W. 10, 
a member of the C. P. L (M) party which as 
a constituent party of the Idathupaksha 
Janadhipathya Munnani, supported the peti- 
tioner. P. Ws, 12 to 16 are supporters or - 
sympathisers of Congress (U) party. P. W. 12 
admits that he was the licensee of A. R. D. 
No. 305 ration shop, that his licence was 
cancelled, that its present licensee is his bro- 
ther and that he (P. W. 12) is still running 
that shop as its manager. The suggestion in 
cross-examination is that he is the real licen- 
see and that the cancelled licence was re- 
issued in the name of his brother through the 
good offices of the petitioner who then was 
an M. L. A. P. W. 11 claims to have been 
the Ist respondent’s polling agent at Polling 
Station No. 55 at Cherukunnu. According 
to him he submitted an application which he 
got prepared by some one (he does not re- 
member who) who was in the polling booth 


on the: morning of the polling day to the 


‘Returning Officer’ (he does not seem to know 
of the distinction between a Returning Offi- 
cer and a Presiding Officer) and the ‘Return- 
ing Officer’ issued a card and that is how he 
became the Ist respondent’s polling agent. 
Mark, the candidate, the ist respondent .or 
bis election agent, does not come into the 
picture at all. His evidence read as a whole 
gives me the impression that he is not a 


‘truthful witness. 


14. The question is whether ‘those -persons 
who according to these witnesses have distri- 
buted Ext. P-4 at several places are the Ist 
Tespondent’s agents and it does not concern 
very much about the factum of distribution 


‘by them. Except for their statement that 


these persons are workers of Congress (I) 
Party of the Ist respondent or office bearers 


‘of that party in very general terms, there is 


no evidence to support the same. It is by 


now well settled that in election cases it is 
‘not safe to accept oral evidence at its face 


value without looking for assurance from 
some surer circumstances or unimpeachable ~ 
documents. See Rahim Khan v. Khurshid 
Ahmed (AIR 1975 SC 290 at pp. 298-99); 
Kanhiaiyalal v. Mannalal (AIR 1976 SC 1886 


at p..1893) and Amolak Chand v. Bhagwan- 


das (AIR 1977 SC 813 at p. 819). Applying 
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the principles laid . down by the Supreme 
Court in these cases, I am not prepared to 


find that those persons who; as stated by. 


P. Ws. 9 to 16, distributed Ext. P-4 at vari- 
ous places, so distributed or that they are 
workers or office-bearers of the Congress (D 
Party of the Ist respondent. The suggestion 
in the cross-examination is that some of them 
are workers of the Political Committee.. In 
this connection it is to be noticed that though 


the distribution was in public places like. 


bazars, road-junctions and church premises, 
the petitioner has not been able to examine 
any non-partisan witness who does not sup- 
port him or the Ist respondent. 


15. Though pleadings contain the bald 
allegation that the Political Committee, and/or 
P., W. 6 and those who distributed Ext. P-4 
acted as the agents of the Ist respondent, 
there is absolutely no acceptable evidence 
supporting the same. It has also not been 
established that the Political Committee pass- 
ed Ext. P-4 resolution and/or P. W. 6 got 
Exts. P-4 and P-5 printed and published with 
the consent of the Ist respondent, or that the 
persons alleged to have distributed Ext. P-4 
did so with his consent. 


16. I will now examine Issue 8 which 
raises the question as to whether the two 
priests, Rev. Frs. Cyrian Mandumpala and 
Antony Anthicad acted as the agents of or 
with the consent of the ist respondent. The 
petitioner has not examined these two priests. 
He relies on the oral evidence of P. Ws. 9 
and 12 to prove what Rev. Fr. Cyriac Man- 
dumpala said in the sermon alleged to have 
been given by him in the Ollur Church on 
20-1-1980, and the oral evidence of P. Ws. 13 
and 14 to prove what Rey. Fr. Antony An- 
thicad said in the sermon he is said to have 
given on 20-1-1980 in the Mariapuram 
Church. 


17. As deposed by P. W. 9, in his sermon 
on 20-1-1980 Rev. Fr. Mandampala exhorted 
the congregation to vote against the peti- 
tioner for the reason, according to Rev. Fr. 
Mandumpala as deposed by P. W. 9, that 
Idathupaksha Munnani is in alliance with 
Marxists and therefore, if they who are 
atheists are voted into power, there will be 
difficulties for the church and belief in God. 
It is also his evidence that Rev. Fr. Mandum- 
pala said so as directed by His Excellency 
Bishop Kundukulam of Trichur Diocese. 
His evidence is also to the effect that Rev. Fr. 
Mandumpala during that sermon read out a 
copy of Ext. P-4 and emphasised the state- 
ments therein. Aceording to him he and 
two others met the Bishop and complained 
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to him about Fr. Mandumpala’s sermon. 
The. Bishop told them that it is in the light 
of the decision of the Bishop’s conferencè . 
that it was so said and told them not to vote 
to the petitioner who is in alliance with the 
Marxists, adding that it was his (Bishop’s) 
advice (Matter in Malayalam omitted.—Ed.) 
This witness also says that Rev, Fr. Mandum- 
pala gave similar guidelines during the time 
of the Parliament Elections that took place 
prior to the Assembly Elections supporting 
the Congress (D) candidate and opposing the 
C. P. J.‘ candidate of the Idathupaksha 
Janadhipathya Munnani. P. W. 12 says that 
Fr. Mandumpala during sermon ‘time of the 
second mass said not to vote for the peti- 
tioner because of his alliance with the com- 
munists. 

18; The evidence of P. W. 13 is that 
Rey. Fr, Antony Anthicad during 9 A. M. 
mass said to comply with the guidelines 
given by the Bishops, as otherwise it will be 
an act of opposition to the faith and the 
Bishops. In cross-examination he says that 
the sermon was one criticising communism 
and the Communist Party, and exhorting to 
vote for believers in God and not to vote 
to the communists, P. W. 14’s evidence is 
also to the same effect. According to him 
Fr. Anthicad said not to vote for the peti- 
tioner because he is in alliance with the com- 
munists of the Idathupaksha Janadhipathya 
Munnani. 3 

19. The evidence of -the four witnesses, 
P. Ws. 9 and 12 to 14 does not prove 
the case of the petitioner that these two 
priests are agents of the ist respondent and/ 
or that they acted with his consent. On the 
other hand their evidence as regards the sub- 
stance of the sermons shows that these priests 
were acting in accordance with the decision 
taken by the Bishop’s Conference, and that 
they acted the same way also during the 
Parliament Elections that preceded the As- 
sembly Elections. 

2@. My answers to Issues 5, 6 and 8 are- 
in the negative that is to say, against the 
petitioner and in favour of the ist respon- 
dent. 

21. Issues 4; 7 and 9:— These issues can 
be dealt with together. The main question 
that falls to be decided under these issues is 
as to whether the contents of Exts. P-4 and 
P-5, and those of the sermons given by Rev, 
Frs. Mandumpala and Anthicad constitute 
corrupt practices under sub-sections (2) and 
(3) of Section 123 of the Act. Though sub- 
section (3) hag also: been mentioned in the 
petition, no arguments relying on that provi- 
sion were addressed before me by the learn- 
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ed counsel for the petitioner. The main 
theme of the argument was that Exts. P-4 
and P-5 contain and the sermons contained 
threats of divine displeasure and/or spiritual 
tensure unless the electors voted for the Ist 
respondent and refrained from voting for the 
petitioner. It is also contended that even 
otherwise, Exts. P-4 and P-5 and the sermons 
amount to interference or at any rate, to an 
lattempt to interfere, with the free exercise of 
their electoral right by the electorate or a 
section thereof, the Catholic voters. 


| 22. -Before I examine Exts. P-4 and P-5 
and the two sermons with reference to 
‘Clause (a) (ii) of the proviso to S. 123 (2), 
it will be useful to understand the scope of 
_jSection 100 (1) (b) read with Section 123 (2) 
with reference to utterances, verbal. and/or 
written, made by religious heads and priests 
who may, perhaps, have great influence, on 
their followers. These persons are also citi- 
zens of this country. They are also clothed 
with all the privileges and rights of a citizen 
land saddled with all the duties and respon- 
sibilities that any citizen has. In Ram Dial 
y. Sant Lal, (AIR 1959 SC 855) the Supreme 
Court said :— 

“Tt was contended on behalf of the appel- 
lant that a religious leader has as much the 
right to freedom of speech as any other 
citizen, and that, therefore, his exhortation 
in favour of a particular candidate should 
not have the result of vitiating the election. 
There cannot be the least doubt that a re- 
ligious leader has the right freely to express 
his opinion on the comparative merits of the 
contesting candidates and to canvass for such 
of them as he considers worthy of the con- 
fidence of the electors. In other words, the 
religious leader has a right to exercise his 
influence in favour of any particular candi- 
date by voting for him and by canvassing 
votes of others for him. He has a right to 
express his opinion on the individual merits 
of the candidates. Such a course of conduct 
on his part, will only be a use of his great 
influence amongst a particular section of the 
voters in the constituency.” (at pp 859-60) 


Therefore, as any other citizen can use his 
influence amongst such electors as those over 
whom he has influence, a man of religion is 
also entitled to use his influence amongst his 
followers over whom he has influence. How- 
ever, in both cases wielding of such influence 
as each of them has over those within his 
sphere of influence will become an abuse 
thereof amounting to the corrupt practice of 
undue influence within: the meaning of Sec- 
tion 123 (2) of the Act if two conditions: are 
obtained, namely, (i) if they pass the bounds 








P. R. Francis v. Raghavan Pozhakadavil ` l 


A.I. R. 


of persuasion and use compulsion of any 
sort in any manner including appeal to the 
fears of divine displeasure, spiritual censure, 
expulsion social ostracism or excommunica- 
tion; and (ii) compulsion is so used with the 
consent of the candidate or his election agent. 


Only then, that is to say, only when there is; 


an element of compulsion and that is resorted 
to with the consent of the candidate or his 


election agent would Section 100 (1) (b) read. 
with Section 123 (2) of the Act be attracted’ 





in such cases. Where the person against 
whom the allegation of commission of undue 
influence is made, be he an ordinary citizen 
or a man of religion, is himself the candidate 
or his election agent, of course, there will 
arise no question of the candidate’s or his 
election agent’s consent, for in one case he 
is himself the candidate, and in the other, he 
is the candidate’s alter ego. Mark: the pro- 
viso to Section 123 (2) speaks of ‘any such 
person’ as is referred to in the body of that 
provision; that the body of sub-section (2) 
mentions of only a ‘candidate or his agent, 
or any other person acting with the consent 
of the candidate or his election agent’; and 
as per Explanation (1) to Section 123 of the 
Act, an agent includes, besides an election 
agent and a polling agent, any person who 
can be held to have acted as an agent in 
connection with the election with the con- 
sent of the candidate. Turning to S. 100 (1) 
(b) it will be seen that thereunder commission 
of any corrupt practice is a ground for de- 
claring the election to be void only if the 
same has been committed by the returned 
candidate or his election agent, or by any 


other person with the consent of the returned . 


candidate or his election agent. The election 
law on his aspect in this country is, as 
Stated in S$. N. Balakrishna v. Fernandez, 
(AIR 1969 SC 1201) (at p. 1219}— 


mor an agent cannot make the can- 
didate responsible unless the candidate has 





consented or the act of the agent has mate- ' 


rially affected the election of the returned 
candidate. In the case of any person (any 
he may be an agent) if he does the act with 
the consent of the returned candidate there 
is no need to prové the effect on the elec- 
tion.” 

23. In the Ram Dial case (AIR 1959 
SC 855), the charge was that the returned 
candidate (the appellant therein) approached 
Sat Guru Maharaj Pratap Singh, a religious 
head, who had some personal grievances 
against the chief supporter of the defeated 
candidate (the Ist respondent therein) and 
through him (Sat Guru) also approached an- 


- other religious head, Maharaj Charan Singh, 





‘and got issued Farmans (orders) by both 
these religious heads to their- 
the constituency to the- effect that their 
Dharama required them to whole-heartedly 
support respondent No. 1 (in the election 
petition, i.e., the appellant) and to oppose 
the candidature of the petitioner (in the 
election petition, i.e. the 1st respondent in 
the appeal) and that if any of the followers 
dared to act against their Farmans, the 
wrath “of the aforementioned Gurus woul 
fall upon him and he would be the object 
of Divine displeasure’. The Election Tribu- 
nal held that this charge has been proved 
by the ist respondent in the appeal and the 
High Court affirmed the same. The Supreme 
Court said: 


_“If the religious head had said that he 
preferred the appellant to the other candi- 
date, because, in his opinion, he was more 
worthy of the confidence of the electors for 
certain reasons good, bad or indifferent, and 
addressed words to that effect to persons 
who are amenable to his influence, he would 
be within his rights, and his influence, how- 
ever great, could not be said to have been 
misused. But in the instant case, as it ap- 
pears, according to the findings of the High 
Court, in agreement with the Tribunal, that 
the religious leader practically left no free 
choice to the Namdhari electors, not only 
by issuing the hukam or farman, as con- 
tained in Ext. P1, quoted above, but also 
by his speeches, to the effect that they must 
vote for the. appellant, implying that disobe- 
dience of his mandate would carry divine 


displeasure or spiritual censure, the case is 
clearly brought within the purview of the 
second paragraph of the proviso to Sec- 


tion, 123 (2) of the Act.” 


24. On Issues 5, 6, R. 8 I have already 
held that ‘the petitioner has not established 
that the Political Committee consisting of 
the representatives of the Foronas of the 
Trichur Catholic Diocese or Rev. Fr. Thomas 
Thalachira P. W. 6) or Rev. ' Fr. Cyriac 
Mundumpala or Rev. Fr. Antony Anthicad 
has, in publishing Exts. P4 and P5 or in 
delivering the sermons impugned herein, 
acted as the agent of or with the consent of 
the ist respondent or his -election agent. 
Therefore, it is not really necessary to exam- 
- ine the further’ question .as to whether -all 
or any of them have or-has transgressed the 
limits of persuasion by making threats of 
divine displeasure or spiritual, censure un- 
less the electors vote for the Ist, respondent 
and refrain from voting to the petitioner. 
However, parties having joined issue thereon, 
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_ it is necessary to decide the same for the 


sake of completeness. 


25. It is difficult to conceive of Exts. P4 
and P5 as anything other than a’ counsel 
or entreaty explaining’ why, of the two 
fronts, the Janadhipathya Munnani and the 
Ydathupakha Janadhipathya Munnani, one— 
the first mentioned Munnani—and not. the 
other—the second said Munnani—is to be 
preferred. In so doing these publications 
threw. the whole weight of the teaching of 
the Catholic Church based on the doctrine 
of existence of God and the state of affairs 
which (according to their author, P. W. 6) 
are obtained in countries under communist 
rule. Ext. P4 proceeds on the basis of a 
resolution passed by the Kerala Catholic. 
Bishop’s Conference and Ext. P5 explains 
and .supports Ext. P4 with reference to (as 
Stated’ therein) the tenets of communism 
that communism is opposed to God and re- 
ligion. Ext. P4 opens by saying that (as _ 
` stated in Ext. P 4 (a) therein) its object is to 
give guidelines (Matter in Malayalam omit- 
ted— Ed.). That portion of Ext. P4 mark- 
éd Ext. P4 (b) is to the effect: 


“There are mainly two fronts on the 
scene; those who believe in God and ‘demo- 
cracy on the one hand and atheistic and . 
anti-religious forces not having faith in 
democracy on the other. In this fight be- 
tween these two alignments, don’t create 
such situations whereby the democratic 
forces become weak by discord and disunion 
amongst themselves or by entering into such 
alliances as would help atheistic forces. 
This is the desire of the Bishops of Kerala.” 


26. The other passage in Ext. P4 on 
which reliance is placed on behalf of the 
petitioner, Ext. P 4 (c), is a quotation from 
the editorial of a paper ‘Sathiyadeepam’ and 
the same is to the following effect: 


“Each Catholic is bound to act in accord- 
ance with the guidelines given by the Bishops. 
No one who treasures religion and ethics, a 
Catholic or (for that matter) any one who 
believes in religion, cannot support the 
atheistic forces or their allies. To act 
otherwise would be in opposition to their 
belief; it would be a. challenge to the holy 
teaching authority of. the Church. Obvious- 
ly the Church-leadership ‘which has given 
these guidelines has no. vested interest or 


_Selfish motives. As dignitaries of the Church 


they have the right and the responsibility to 
_ give such guidelines at this crucial moment; 
the reason. is, politics does not mean gov- 
ernance alone but the way. of governance 
founded on some _ political ideology and 
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ate rights of the Church and the indivi- 
ual, it is‘ the responsibility of the Church 
y virtue of its teaching authority, to point 
out the same; especially taking into account 
past experience.” 
27. In these two passages or in Ext. P4 
read as a whole there is absolutely no com- 
jpulsion under any kind of threat that the 
electors are to vote one way and not the 
other way. Nodoubt there is an entreaty to 
vote one way based on the guidelines given 
therein) have been given on ideological 
grounds. 
28. Ext. P5 is a paivglitet running to 11 
pages rather than a leaflet. The only pas- 
sage therein on which reliance is placed by 
ithe learned counsel for the petitioner at the 
time of argument is the very last paragraph 
therein (not separately marked) on page 11 
thereof. - It is to the following effect: 
“Basically and substantially, in theory and 
in practice, communism is an atheistic force. 
Wherever this force has come into power 
there these tenets (laid down by Marx, 
Lenin and Stalin to the effect that commu- 
nism is opposed to belief in the existence of 
God and practise of religion which P. W. 6 
has quoted in the immediately preceding 
portions therein) have’ been brought into 
force. In such places churches have been 
destroyed; priests and nuns have been killed; 
| Bishops have been deported; Cardinals have 
been imprisoned; educational institutions 
have been taken over; freedom of opinion 
(expression) and freedom of writing (press) 
have been abolished; freedom fighters have 
been done away with; and people have been 
made into slaves. In 1957 Kerala experienc- 
ed on a-small scale the reflection of this 
global phenomenon. That is -why the 





guidelines to believers (in God) to see that 
atheistic forces do not capture power.” 

. 29. Ext. P5 (a) guidelines given by the 
Bishops on 25-9-1979 as extracted at the 
beginning of Ext. P 5. is to the effect: 

-“If forces opposed to theism come into 
power the consequences would be drastic; 
those who believe in God and democracy 
have to stand united so that their strength 
is not depleted; those who love the com- 
munity have to make all efforts in that di- 
rection; in the present critical situation do 
not help: atheistic forces openly or secretly.” 
30. Ext. P5 also either by the passages 
read above or pamphlet read as whole does 
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. these witnesses were 


Bishops have at this crucial juncture given - 


not hold out any threat or compulsion that - 
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any other’ way. For reasons stated therein 


‘which are based on ideological differences, 
, electors are entreated to vote. for Janadhi- 


pathya Munnani and to defeat the Idathu- 
paksha Janadhipathya Munnani. Such en- 
treaties are within bounds. Ext. P5 (b) is a 
passage criticising some leaders of an 
Idathupaksha constituent party who earlier 
welcomed Ext. P5 (a) statement issued by 
the Bishops as a ‘bold step’ and later align- 
ed with that Munnani. As stated ` therein, 
they have gone after power thereby destroy- 
ing democracy and betraying the Church 
and the community and (again as mentioned 
therein) people have rejected them for that 
reason saying that they have destroyed demo- 
cracy. According to P. W. 6, author of 
Ext. P 5, this passage has reference to the 
Kerala ‘Congress (Mani Group). 

31. The evidence of P. Ws. 
regards Rev. Fr. Mandumpala’s sermons 
does not reveal that he. appealed to ‘the 
fears of the congregation that any one who 
votes for the Idathupaksha Janadhipathya 
Munnani would be sinning or would be ren- 
dered the object of divine displeasure or 
spiritual ‘censure, His sermons according to 
substantially on the 
same lines as the contents of Ext. P4 whick 
was read out by him during the sermons. 
The evidence of P. Ws. 13 and 14 about 


` Rev. Fr. Anthicad’s sermons goes further 


than that given by P. Ws. 9 and 12, and is 
to the effect that this. priest, threatened 
with the consequence of denial of sacra- 
ments if any one in non-compliance with 
what he said voted for the Idathupaksha 
Janadhipathya Munnani. I have. already 
pointed ‘out that P, W. 9 is a member ef 
the Congress (U) Party of the petitioner and 
P. Ws. 12 to 16 are supporters and sympa- 
thisers of that party and therefore, applying 
the well settled rule laid down in Rahim 
Khan v. Khurshid Ahmed (AIR 1975 SC 
290 at Pp. 298-99) and subsequent decisions, 
it will be unsafe to act upon their evidence 
alone to find corrupt practice. It should be 
temembered that the sermons given by these 
two priests were on lines with the contents 
of Ext. P4 and that document repeatedly 
speaks of its contents only as ‘guidelines’ 
(Matter in Malayalam omitted— Ed.) at 
taching' no consequences for non-compliance 
with those guidelines. 


32. ‘In Kanti ‘Prasad v. Purushottamdas, 


(AIR 1969 SC 851 at p. 857), the Supreme l 


Court said that ‘the law does not place any 
bar on describing a party as irreligious’. and 
in Ebrahim Suleiman Sait v. M. C. Moham- 
med, (1980) 1 SCC 398 at p. 402:(AIR 


9 and 12 as © 


A 
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1980 SC 354), the Court following the. aboye- 
said case took the view that to describe 
members of a party as ‘anti-religious people’ 
does not violate the election laws. In short 
the purport of Ext, P4 and Ext. P5 as well 
as that of the four sermons rendered by the 
two priests, Rev. Frs. Mandumpala and 
Anthicad, is that Idathupaksha Janadhi- 
pathya Munnani is anti-God,. anti-religious 
and anti-democratic. For that reason the 
electorate was exhorted’ to vote for the Jana- 
dhipathya Munnani, which, according ‘to 
these documents and as stated in these ser- 
mons, stands for God, religion and demo- 
cracy. ; 

33. I find Issues 4 and 7 against the peti- 
tioner and in favour of the Ist respondent 
and answer these issues in the negative. 
Issue 9 raises the questions as to whether the 
corrupt practices alleged in the petition, if 
found, were committed in the interests of 
the Ist respondent and whether the election 
of the ist respondent has been materially 
affected by such corrupt practices, This lat- 
ter question may not, perhaps, arise in rela- 
tion to a charge of commission of corrupt 
practices with reference to S. 100 (1) (b) of 
the Act. Besides, in view of my finding on 
Issues 4 and 7 neither of the two further 
questions formulated under Issue 9 really 
arise. It has also not been proved that 
P. W. 6 published Exts. P4 and P5 and the 
two priests rendered the impugned sermons 
in the interests of the Ist respondent though 
these acts might have benefited him, There 
is also no proof of the election of the Ist 
respondent having been materially affected 
by these publications and these sermons. 
Issue 9 is answered as above. . 

34. Issue 10 :— The petitioner’s case is 
that the ist respondent violated S. 130 (1) (e) 
of the Act by visiting many of the polling 
Stations till about 11 A. M. on 21-1-1980, 
the polling day, by driving’ into the polling 
stations the car carrying his decorated sym- 
bol ‘hand’ in which he travelled. It is his 
further case that at about 11 A. M. 
of his (petitioner’s} workers stopped this car 


at a place called Cherukuonu in Puthoor - 


Panchayat and though the police was in- 
formed of it and they came there. they did 
not take any action. According to the 
petitioner this has materially affected the re- 
sult of the election. Note that the specifio 
pleading is that the ist respondent travelled 
exhibiting his symbol on his car till 11 A.M. 
on 21-1-1980 and during such travel till 
11 A. M. he entered the premises of the 
polling stations in. that car. I am mention 
fng this because evidence has been attempted 
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to be adduced to prove that he violated Sec- 
tion 130 (1) (c) of the Act by travelling in 
a car carrying his symbol even after 11 A. M 
and without going into the premises of the 
polling stations in such a car but bv travell- 
ing in such a car along the road within the 
prohibited distance of 100 metres of several 
unspecified wayside polling stations, Ne 
doubt, being not a corrupt practice the 
pleadings need not set forth the full parti- 
culars thereof as required by S. 83 (1) (b) 
of the Act, but still, as provided in Sec- 
tion 83 (I) (a) of the Act, the petition shall 
contain a concise statement of the material 
facts on which the petitioner relies and this 
concise statement, so far as the petition on 
hand is concerned, is that the Ist respondent 
travelled and entred into the polling sta- 
tions as aforesaid till 11 A. M. on 21-1-1980. 


35. The evidence on this point consists 
of the oral evidence of P. Ws. 1 to 5 and 
P. W. 11 besides that of the petitioner as 
P. W. 17 and Exts. P1, P2 series and P3 
series. Of these witnesses, P. Ws. 1 and ? 
are police officers who were on election 
duty, P. W. 3, the officer-in-charge of one 
of the three mobile parties and P. W. 5 the 
Returning Officer for the Ollur Assembly 
Constituency. It is seen from the evidence 
of P. W. 1, the Circle Inspector, that Sub- 
Inspector Varappan (not examined) whọ 
was in charge of patrolling in the area where 
Cherukunnu is situate informed the Police 
Control Room at Trichur about a skirmish — 
at Cherukunno over the Ist respondent car. 
rying and exhibiting his symbol on the car 
in which he was travelling. . This was at 
10.20 A. M. as is seen from Ext. P2 (c) in 
Ext. P2 (a}—Ext. P2 (a) consists of pages 
67 to 69 of Ext. P2, Election General. Diary 
from 27-12-1979. At P. W. 1’s direction the 
Head Constable recorded the information. 
first recording the time 10.20 (Ext. P2 (c)). 
This information was to the effect that there 
was objection from some quarters to the tst 


` respondent exhibiting the symbol on his car 


and that he (Sub-Inspector Varappan) has 
instructed not to take the car within 100 
metres of the polling station. There is no 
tndication that at the time this information 
was given to the Control Room or at any 
time prior thereto, the car was or had been 
within 100 metres of any of the polling sta- 
tions. .P/ W. 1 proceeded to the trouble 
spot with a police party at about 10.30 A.M 
as directed by the Superintendent of Police 
He reached the spot at about 11 A. M 
When he reached there Sub-Inspector Varap- 


` pan and the patrol party. under him were 


there. The ist respondent’s car -was then 
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ked at a distance of over 200 metres 
om the polling station. The Ist respon- 
ent’s symbol was displayed in the front of 


the car then. While P. W, 1 was there, 
E, W. 2, another Sub-Inspector reached the 
spot. When P. W. 1 reached there the 


workers of the petitioner's and of the Ist 
respondent also were there. He pointed out 
to them that it will be illegal to take the 
car within 100 metres of the polling station 
and there is no legal bar in exhibiting the 
symbol outside that limit. 


was received. The car left the spot at 12 
sa and thereafter P. W, 1 returned to 
richur reaching back there at 12.30 P. M. 
He then recorded Ext. P2 (b) which cor- 
roborates what he said in his evidence as to 
what transpired at the spot and where the 
car was being parked. Ext. P1 (a) entry in 
Ext. P1 note book maintained by P. W. 1 
as provided for by the Police Manual also 
corroborates his oral evidence. P. W. 2 


earing about the above incident at about 
1.A. M. while he was patrolling at Ollur 
went to the spot reaching there at about 


11.15 A. M. Ext. P3 (a) entry in Ext. P3 
by i book maintained by him as required 
.by the Police Manual is also to that effect. 
According to him the Ist respondent’s car 
was at 150 metres away from the polling 
tation. P. W. 3 while patrolling with his 
hoi party saw the parked car at Cheru- 
unnu at about 11.30 A. M. but he says he 
cannot say how far away from the polling 
station it was so parked. When he went there 
one Sub-Inspector was there. P. W. 1 then 
fame there and thereafter P. W. 2 arrived 
there. P. W. 5’s evidence is only to the 
effect that nobody informed him over the 
phone of the incident including the facts of 
e arrival of the police and of the car leav- 
ing the place then. He did not take any 
further steps in respect of it as the same 
was not called for. The evidence discussed 
above instead of proving the allegation dis- 
proves it. 


36. The other two witnesses examined to 
prove this point are P. Ws. 4 and 11. Ac- 
cording to P. W. 4 be saw at 10 A. M. or 
10.15 A. M. the car parked at the gate of 
the school at Cherukunnu where polling 
booths were provided. He saw it a second 


time when the car was returning after it 
was driven off from the gate to the east. 
The second time he saw it at 11. A. M. 


Then the same was lying stationary on the 
toad having been stopped by people. Ac- 
cording to him the car was then within 100 
yards of the school. This witness is.a 
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sympathiser of Corres (U). According .to 
him, though the polling booth, in which he 
was to give his vote was at Elamthuruthi, 
14 kilometres away from his house, he went 
to Cherukunnu polling station which is 
34 kilometres away from his house- in the 
opposite direction because he simply thought 


that after ‘all polling is going on that day 
and Cherukunnu is a polling station in 
Puthur Panchayat. However, he improves 


upon this reason by later on saying that he 
went there on his way to his farm lying be- 
yond the Cherukunnu school, though there 


-was no work on that farm that day. He did 


not go to any other polling station that day 
except those at Elanthuruthi and Cherukunou. 
His evidence is that he returned from Cheru- 
kunnu only at 1.45 P. M. Yet he does not 
say anything about the arrival there of 
P. Ws. 1 to 3 who are also witnesses cited 
and summoned by the petitioner himself to 
prove the same allegation. In the light of 
the evidence of P. Ws. 1 to 3 and 5 and 
Exts. P1 and P2 and P3 series discussed 
above, I have no hesitation to hold that this 
witness is not a truthful witness. I have 
already held that the evidence of P, W. 11 
is unworthy of credence. P. W. 11 says 
that he saw the car in front of the school ° 
where the polling station at Puthur was pro- 
vided. According to him, he was the polling 
agent of the Ist respondent at Cherukunnu 
(I have already held that his evidence to 
this effect cannot be accepted) and went to 
Puthur to give his vote, He voted at 
9.45 A. M. When he reached Puthur polling 
station the car was already there at the gate. 
The ist respondent left Puthur Polling Sta- 
tion after this witness arrived there. Ac- 
cording to this witness there was a wordy 
quarrel about this incident between the 
workers of the petitioner and the Ist respon- 
dent. If so, it is surprising that no one 
seems to have reported about it to the police 
or any authority. As already said it is not 
possible to place any reliance on this wit- 
ess. 


37. P. W. 4 has deposed that there are 
many wayside polling stations on the way to 
Mannamangalam and Marottichal booths, 
be it from Ollur or from Trichur. So also, 
the petitioner as P. W. 17 says that almost 
aH the booths in Ollur Constituency are 


~- within 10 to 50 metres of one or the other 


of the roads. However, there is absolutely 
no evidence that the respondent went within 
the prohibited distance of 100 metres of any 
such wayside polling stations in his car 
carrying and displaying his symbol. 
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38. The allegation of exhibiting or dis- 
playing his symbol by the ` ist- respondent 
within the prohibited distance is,.if _.proyed, 
a matter coming under .S. 100 (1). (d) tiv) 
of the Act, and therefore the petitioner bas 
further to prove that the result of the elec- 


` tion so far as the Ist respondent is concern- 


ed has been materially affected thereby. 
There is absolutely no evidence in -this re- 
gard. In fact it was not even attempted to 
be proved. ` 


39. I answer both the questions raised 
by Issue 10 in the negative, that is, against 


the petitioner and in favour of the Ist re- 
spondent. 
40. Issues 11 and 12:— The petitioner’s 


case is that the provision contained in Arti- 
cle 326 of the Constitution has not been 
complied with in that several persons who, 
as on the relevant date (1-1-1979) were less 
than 21 years of age have been registered as 
voters in the electoral rolls for the Olur 
- Assembly Constituency, According to the 
petitioner if the votes of these persons are 
eliminated from the counting, the votes cast 
for the Ist respondent will be much less 
than the valid votes cast for the petitioner. 
` The Ist respondent denies these. allegations 
and further contends that in view of 
provision contained in S, 62 (1) of the Act 


onder which ‘every person who is, for the 
time being entered in the electoral roll of 
any constituency shall be entitled to vote 


in that constituency’, the petitioner is pre- 
cluded from characterising the votes cast 


by the persons alleged to be under the age ` 


of 21 as on the relevant date as illegal 


votes, 


41. The learned counsel for the peti- 
tioner relied on the Full Bench decision of 
this Court in P. Kunhiraman v. Krishna 
Iyer (AIR 1962 Ker 190) in support of his 
contention that this Court can go into the 
question as to whether a person whose name 
is on the electoral roll and has voted had 
or had not attained the age of 21 as on the 
material date and on finding that he had 
not, exclude his vote from the count. No 
doubt this decision supports him, but the 
Supreme Court in R. Chandran v. M. V., 
Marappan (AIR 1973 SC 2362} has held 
that this decision of this Court is erroneous. 
The same view as that taken by the Full 
Bench of this Court in Kunhiraman’s : case 
appears to have been taken by the Madras 
and the Andhra High Courts also and the 
Supreme Court in the. abovementioned case 
said that the decisions .of these three courts 
are erroneous. The Supreme Court approv- 
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ed as correct the opposite view taken by 
the Gujarat, Allahabad, Bombay and Pun-. 
jab and Haryana. High Courts and in a 
subsequent decision.-by the Madras High 
Court. I would with advantage read the 
following passage from Roop Lal v. _ Dhan 
Singh (AIR 1968 Punj & Har 1) (FB) (at 
p. 4) the decision which, according to the 
Supreme Court in the abovementioned case, 
lays down the correct law on this point: 
“To my mind the scheme of the Act of 
1950 is that if a person fulfills the condi- 
tions of registration as given in Section 19 
and is not disqualified for registration under 
Sec. 16, and is also not shut out from regis- 
tration by the provisions of Ss. 17 and 18, 
he has a right to have his name on the elec- 
toral rolls of the constjtuency. There are 
ample provisions in the succeeding sections 
of the Act of 1950 for making challenge to 
that entry to enable in proper cases correc: 
tion of that entry either by the registration 
officer at his own motion or on an applica- 
tion made to him viz., Section 22, and from 
his decision appeal is also provided by Sec- 
tion 24 but the final date for making the 
amendment, transposition or deletion of en- 
tries in the electoral roll is the last date for 
making nominations for an election in that 


. constituency. Thereafter, the person whose 


name has been entered in the electoral roll” 
becomes an elector in relation to that. con- 
stituency as defined in CL (e) of Section 2 
of the 1951 Act and by sub-section (1) of 
S. 62 is conferred the right to vote in that 
constituency subject, however, to the -excep- 
tions in sub-sections (2) to (5) of that sec- 
tion.” ` 

“10. So far as,- therefore, the two Acts, 
viz, the Act of 1950 and the Act of 1951, 
are cońcerned, the position appears to be 
that after the electoral rolls have been: finalis- 
ed the vote of a person, whose name is on 
the electoral roll, cannot be challenged as 
being void on the ground that he was under 
21 years of age on the qualifying date.” 

42. By the above-mentioned authoritative 
pronouncement of the Supreme Court the 
law on this aspect is now well settled and 
Section 62 (1) of the, Act governs the con- 
tention raised on behalf of the petitioner in 
relation to Issues 11 and 12. Section 62 (1) 
says that ‘except as expressly provided. by 
this Act, every person who is, for the time 
being entered in the electoral roll of any 
constituency shall be entitled to vote in that 
constituency’. The exceptions to the above 
general rule are contained in sub-sections (2) 
to (5) of S. 62. Even if a person has been 
entered in the concerned electoral roll, if he 
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is a person falling under one or the other 
or all or some of these sub-sections, sub- 
sections (2) to (5) of S. 62 of the Act, then, 
land’ then alone, he would be disentitled to 
vote. Sub-section (2) of S. 62 of the “Act 
requires to be noticed specially in this con- 
Imection. Thereunder, even if a person has 
been entered in the concerned electoral roll, 
if he is one ‘subject to any of the disquali- 
fications referred to in S. 16 of the Repre- 
sentation of the People Act, 1950 (herein- 
after, the 1950 Act) he would not be entitl- 
ed to vote. Section 16 of the 1950 ‘Act 
speaks - of three disqualifications, viz.,— 
(a) is not a citizen of India; or (b) is of 
unsound mind and stands so declared by a 
competent court; or (c) is for the time be- 
ing disqualified from voting under the provi- 
sions of any law relating to corrupt practices 
and other offences in connection with elec- 
tions’. It i 
‘ples that the Supreme Court in H. M. 
Trivedi v. V. B. Raju, (AIR 1973 SC 2602) 
(in para 24'at p. 2607} relied on by the 
petitioner’s learned counsel said that the 
electoral roll ig not conclusive nor final on 
these matters of exception provided by sub- 
sections (2) to (5) of S. 62 of the Act, and 
that ‘the question whether a person whose 
name is entered in the electoral roll is quali- 
fied under the Constitution and whether he 
suffers from any of the disqualifications spe- 
cified in Section 16 (of the 1950 Act) can 
always be gone into by the court trying in 
election petition’. The Supreme Court in 
the H. M. Trivedi case pointed out that the 
principles laid down by that Court in 
Sita Ram Mahto, 
{AIR 1970 SC 314) and Wopansao v. N. L. 
Odyuo (AIR 1971 SC 2123) are different and 
cannot ‘by analogy be extended to an entry 
in the electoral roll on the basis of a wrong 
adjudication of the question of ordinary re- 
sidence’. The Supreme Court there said: 
“And viewed from the aspect of public 
policy as reflected in the provisions of the 
1950 and 1951 Acts, we do not think that a 
wrong decision on a question of ordinary 
residence for the purpose of- entering a per- 
son’s name in the electoral roll- should be 
treated as a jurisdictional error which can 
be judicially reviewed either in a civil court 
or before an Election Tribunal.” (para 27 
at p. 2608) 

43. The above decision was rendered 


| with reference to Cl. (b) of S. 19 of the Re- 


presentation of the People Act, 1950, and it 
will be interesting to notice that the ques- 
tion raised in the case on hand is in relation 





to Ci. (a) of S. 19 of that Act which reads: 
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“19. Conditions of registration— Subject 
to the foregoing provisions of this Part, 
every person who — ; 


{a) is not less than twenty-one years of 
age on the qualifying date, and 

(b) is ordinarily resident in a constituency, 
shall be entitled to be registered in the elec- 
toral roll for that constituency.” 


On the analogy of the principle laid “down 
by the Supreme Court in relation to CL (6) 
of S. 19 of that Act, it has to be held that 


_a wrong adjudication. of the question of 


age for the purpose of entering a person in 
the electéral roll is not a matter of jurisdic- 
tional error. 


44. Another decision relied on by the 
learned counsel for the petitioner in this 
connection is R, P. Singh v. R. B. Sha 
{AIR 1976 3C 2523}. That decision, follow- 
ing Baidyanath Panjira v. Sita Ram Mahto 
(AIR 1970 SC 314) and pointing out that 
Section 23 (3) of the 1950 Act which probi- 
bits the concerned officer from interfering 
with the electoral roll ‘of a constituency 
after the date for making nominations for 
an election in that constituency or in the 
parliamentary constituency within’ which 
that constituency is comprised and before 


` the completion of that election, is both on 


account of its Janguage and in view of its 
object, a mandatory provision, held that the 
question. whether a person has been entered 
in the electoral roll in breach of S. 23 (2) 
can be enquired into by the court in an|. 
election petition and the vote given by a 
person whose name has been entered in 
violation of S. 23 (3) can be excluded from 
the count because, despite the entry in the 
electoral roll, he has no right to vote. These 
decisions take the view that the question in- 
volved in such a.case is one concerning the © 
jurisdiction of the authority empowered to 
include a person in the electoral roll, and 
during the period mentioned in S. 23 (3) of 
the 1950 Act, he has no jurisdiction to in- 
clude a person in the electoral roll. The 
Supreme Court said that the expression: 
‘for the time being entered in the electoral 
roll’ in 'S. 62 (1) of the 1951 Act is to be 
understood as: ‘for the .time being entered 


in the electoral roll in accordance with law’, 


that is to say, the electoral roll that was in 
force on the last day for making the nomi- 
nations for the election and that therefore, 
an objection can be validly taken to the 
franchise exercised by electors whose names 
were included in the electoral roll after the 
last date for making nomination, These 
decisions have no application to the present 
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case. In H. M. Trivedis` case (AIR 1973 
SC 2602), the Supreme Court held ` that the 
principle stated in the Baidyanath case can- 
not be ‘extended by analogy to a question 
arising under S. 19 (b)-of the 1950 Act, and 
in my view, the same is to. be said with re- 
ference to the question arising in this case 
which is one under S. 19 (a) of the 1950 
Act. 


45. In the light of the above discussion 
Yssue 12 hag to be answered in the affirma- 
tive, that is, against the petitioner and in 
favour of the. ist respondent. I do so. ` 


_ 46. In view of the finding entered on 
‘Issue 12, Issue 11 does not arise in this 
case. However, that issue having been 
raised, the same requires to be answered. 
This issue raises four questions, viz., (i) whe- 
ther any one entéred in the electoral rolls 
of the Ollur Constituency is wader the age 
of 21 as on 1-1-1979; (i) if so, are such 
persons entitled to give vote; (iii} are their 
votes invalid; and {iv) has the election of 
the Ist respondent been materially affected 
for this reason ? 


47. To substantiate the petitioner’s con- 
tention on. point (i) above stated, he relies 
on Exts. P8 to P13 electoral rolls prepar- 
ed in respect of some of the Panchayat 
wards of the Ollur Assembly Constituency 
under the provisions of the 1950 Act and 
the Registration of Electoral Rules, 1960 
_ and Exts. P8 (a) to P13 (a), which accord- 
ing to the petitioner, are the corresponding 
electoral rolls for the respective Panchayat 
wards prepared under the provisions of the 
Kerala Panchayats Act, 1960 and the Kerala 
Panchayats (Publication of Electoral Rolls 
and Publication of Polling Stations) Rules, 
1962. The case of the petitioner is that 
several of those who have been shown in 
Exts. P8 (a) to P13 (a) as having attained 
the age of 18 as on 1-1-1978 (the relevant 
age and. the material date for preparing 
these electoral rolls) are shown as having 
attained the age of 21 as on 1-1-1979 in 
Exts. P8 to P13. This argument proceeds 
on the presumption that Exts. P8 
P 13 (a) electoral rolls show the correct age, 
a presumption without any evidence in that 
behalf. Though P., W. 17, the petitioner, 
has sworn that he has verified fhe school re- 
cords to find out the correct age, no such 
records ‘have been produced in this case; 
nor has he examined any witness to prove 
this point. The petitiones has failed to 
prove that any one below 21 years of age 
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has been. entered-in Exts. P8 to P 13 elec- 
toral rolls for the Ollur Constituency. 

48. In view of. the decision of the 
Supreme Court in R. Chandran v. M. V. 
Marappan (AIR 1973 SC 2362) and my 
finding on Issue 12, it has to be held that 
every person entered in the electoral rolls 
of. this constituency is entitled to give his 
vote. I hold so. 

49. No vote given by any of those who 
has been entered in the electoral rolls of 
this constituency is invalid for the reason 
that he is under the age of 21, 

50. It has not been proved that any of 
those ‘persons, who it is alleged, are under 
the age of 21 as on 1-1-1979, has exercised 
his franchise much less in whose favour it 
bas been exercised. These are matters to 
be proved (and the onus is heavily upon 
the petitioner) and not matters for guess 
work. See Vashit Narain Sharma v. Dev 
Chandra (AIR 1954 SC 513 at p. 516) and 
S. N. Balakrishna v. Farnandez (AIR 1969 
SC 1201 at p. 1225). In the absence of 
proof of these matters it cannot be held 
that the election of the Ist respondent has 
been materially affected for this reason. 

51. I find all the points arising under 
Issue 11 against the petitioner and in favour 
of the ist respondent. 

52. Issues 1 and 3:— The learned coun- 
sel for the ist respondent did not press the 
contentions on which these issues are raised. 
These issues are found against the Ist re- 
spondent and in favour of the petitioner. 

53. Issue 2:— This issue has been rais- 
ed on the contention of the Ist respondent 
that the affidavit in support of the petition 
is not in conformity with the requirements 
of law and that therefore the . petition is 
liable to be rejected in limine. The contem- 
tion is that the said affidavit is not one 
sworn before any one of the authorities men- 
tioned in Rule 94-A of the Conduct of Elec- 
tions Rules, 1961. The said affidavit is one 
sworn before the learned counsel for the peti- 
tioner, and the point for consideration is as 
to whether he is competent to administer 
affirmation to the petitioner. 

54; Under the proviso to Section 83 (1) of 
the Act, where the petitioner alleges any cor- 
rupt practice, along with the petition the. 
petitioner has to file a supporting affidavit in 
the prescribed form. Rule 94-A of the. 
above-mentioned rules prescribes that this 
affidavit shall be sworn before a Magistrate 
of the first class, or notary or a Commissioner 
of Oaths and it shall be in Form 25. The 
relevant portion of this Form is to the effect 
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the affidavit has -been sworn by the deponent 
yore any one of the aforesaid authorities. 

is authentication is to be made by the 
authority before whom the deponent swears. 
The learned counsel for the petitioner sub- 
se that he is a Commissioner of Oaths, 
nd that, therefore, he is competent to swear 
the deponent the petitioner herein, 


55. The expression 
iad is not defined inthe Act or the Rules 
mentioned above. No other statutory defini- 
tion wasalso' brought tomy notice. This ex- 
ression appears to have been borrowed from 
the English Statute Commissioners for Oaths 

Act, 1889, under which the Lord Chancellor 
is enabled to appoint Solicitors and other fit 

ersons to administer oaths ‘(including affir- 
mations and declarations) to persons coming 
before them. Analogous power is conferred 
jon the High Court by Section 139 (b) of the 
Code of Civil Procedure, 1908 whereunder in 
the case of any affidavit under that Code the 
High Court may appoint any officer or other 
person to administer the oath to the deponent, 
So also Section 297 (1) (b) of the Code of 
Criminal Procedure, 1973 (Section 539 of the 
Old Code) provides that affidavits to be used 
before any coùrt under that Code may be 
sworn or affirmed before any Commissioner 
of Oaths appointed by a High Court or 
Court of Session. Under Section 3 (2) of 
the Oaths Act, 1969, any person may ad- 
minister oaths and affirmations for the pur- 
pose affidavits, if empowered in that behalf 
by the High Court, in respect of affidavits 
for the purpose of judicial proceedings (there 
was no such provision in the Indian Oaths 
Act, 1873). By Rule 76 of the Rules of the 
High Court of Kerala, 1971 made by this 
High Court by virtue of its powers conferred 
by Article 225 of the Constitution of India, 
Section 122 of the Code of Civil Procedure, 

1908 and all other powers enabling it in this 
behalf to regulate its procedure, this Court 
has appointed, amongst others, an advocate 
to administer oaths and affirmations in the 
case of affidavits filed in this Court. The 
submission is that, therefore, an advocate is 
a Commissioner of Oaths, and in my view 
this is correct. 

"56. Though, perhaps, as’ argued on behalf 
of the Ist respondent, it may be that a Com- 
missioner ‘of Oaths appointed under S. 139 
of the Code of Civil Procedure, 1908 may 
be competent only to administer oaths and 
affirmations where the affidavits are to be 
filed before civil courts, and those commis- 
sioners, appointed under Section 297 of the 
Code of Criminal Procedure, 1973 are com- 
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- petent to do so only where such affidavits are 


to be filed before criminal courts, in so far 


as the appointment ‘here is by Rule 76 of. — 


the High Court Rules, 1971 made by this 
Court under all its enabling powers, and 
since under Section 87 (1) of the Act, the 
procedure applicable under the Code of Civil 
Procedure, 1908 to the trial of suits, as nearly 
as may be, governs the trial of an election 
petition, there is no merit in the contention 
advanced on behalf of the ist respondent 
that an advocate is not a Commissioner of 
Oaths mentioned in Rule 94-A of the Con- 
duct of Elections Rules, 1961. I am support- 
ed in this view by the decision of the Su- 
preme Court in Kamal Narain v. Dwarka 
Prasad (AIR 1966 SC 436 at p. 439), a case- 
decided before the Oaths Act, 1969 was 
enacted. The Supreme Court therein held 
that Rule 94-A of the Conduct of Elections 
Rules, 1961 ‘does not state before which 
commissioner the affidavit must be sworn’ 
and therefore ‘it must be read as including 
all commissioners of Oath duly appointed’. 
The Supreme Court in this case pointed out 
that the: object of Rule 94-A is that if the 
allegation of corrupt practice is found to be 
false, it should be possible to take action 
against the deponent for perjury. A clerk 
appointed under Section 139 (c) of the Code 
of Civil Procedure, 1908 was therefore held 
to be competent: to administer oath in the 


case of an affidavit falling under the proviso _. 


to Section 83 (1) and Rule 94-A. In that 
connection the Supreme Court said :— 


“It is argued that Commissioners appointed 
under one statute cannot swear affidavits 
prescribed under another statute and S. 539 
of the Code of Criminal Procedure is- also 
cited as an instance. This may be so. It | 
may be that an affidavit sworn by a District 
Clerk of Court may not be good for the 
purpose ofthe Code of Criminal Procedure 
and vice versa but that is because the restric- 
tion is to be found in Section 139 of the one 
Code and Section 539 of the other. Rule 94-A 
makes no such condition and makes receiv- 
able an affidavit sworn before a Commissioner 


- of Oaths without specifying of what kind. 


In this view of the matter the affidavit sworn 
before the District Clerk of Court, who un- 
doubtedly is a Commissioner of Oaths, can 
only be excluded by taking an extreme and 
technical view which, in our opinion, is not ` 
justified.” f 


57. In the view taken by me as above I 
do not think that the decision in Dwarka 
Prasad v. Kamalnarain (AIR 1964 Madh Pra 
273) cited on behalf of the Ist respondent has 
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any application to this case. .Qn Issue 2.1 . 


hold that the affidavit in support of..the allega-. 


tion of corrupt practice is in conformity. with 
the requirements | of law and-that therefore 
this petition is not liable to be: selected on 
the ground that it is not so. - 

"58, Issues 13 and 14:— In -view of the 


findings entered hereinbefore on Issues 4 to. 


12 (inclusive) these issues have’ to be answer- 
èd in the négative, that is to say, against the 
petitioner : and in favour of ‘the ist respon- 
dent. I do so. 

59. Issue 15:— I ‘dismiss this petition 
with costs which I fix as Rs. 2,000/-. The 
_petitioner shall pay the same to the Ist res- 
pondent. © 

The Registrar shall intimate the substance 

of this decision to the Election Commission 
and the Speaker of the Kerala State Legisla- 
tive Assembly without delay. and shall send 
to the Election’ Commission an authenticated 
copy of this decision as soon as possible, as 
required by Section 103 of the Act, : 

Petition renee: 


| AIR 1981 KERALA #1 
G. VISWANATHA IYER AND - 
U. L. BHAT, JJ. 


P, S. Barkathali, Appellant v. The Di- 
rector of Enforcement, New Delhi, Re- 
spondent. 

M. F. 'A. No, 15 of 1977, D/- 4-2-1981. ` 

(A) Foreign Exchange Regulation Act 
(7 of 1947), Sections 19E, 19F, 19A — 
Officer of Enforcement Directorate re- 
cording statement of a person — Not a 
police officer — Sections -24 and 25 of 
Evidence Act not attracted. (Evidence 
Act (1872), Sections 24, 25). 

An Officer of the Enforcement’ Directo- 
rate issuing a. notice under. Section 19E 
of the Foreign Exchange Regulation Act 
-and ‘recording a statement of person 
under the provisions of the Act is not a 
Police Officer for the purposes of Sec- 
tions 24 and .25 of the Evidence Act, An 
officer under-the Act.is not ‘an officer in 
charge of a police station, No doubt he 
has certain powers which are similar. to 
the powers of a Police Officer, The Act 
does: not confer ‘on ‘him the power- to 
lodge a report before’a competent’ Magis- 
trate under Section 173 of the CrL P., C. 
The. only, way an‘ officer ‘under the ‘Act 
_ could- approach a- Magistrate ‘is “under 
‘proviso-to Section 230 (1) ‘of the Act, and 
that could’ only: be by filing’ a sad daca 
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He ‘is not competent to submit a report 
under Section 173 of. the .Code, The 


‘powers vesting in such- an` officer under - 


the. Act are not sufficient to-equate him 
with a Police Officer. Powers of investi- 
gation as contemplated under the Cri. 
P. C. are not conferred on an officer 
acting under the Act, Hence he cannot 
be said to be a Police Officer. The mere 
fact that the ‘person is arrested or is 
questioned or that some proceedings are 
initiated under the Act under the belief 
that he has violated the provisions of 
the Act is not sufficient to hold that he 
is accused of an offence, If- he is not ac- 
cused of an offence, Section 25 of the 
Evidence Act will not apply. Section 24 
of. the Evidence Act will also apply only 
to a confession made by a person who 
was at that time an accused person. 
(Paras 8, 9, 19) 


However, this does not mean "that 


‘such a ‘statement can be freely relied 


upon like any other piece of evidence in 
adjudication proceedings under the Act. 


` Even when, as a mattter of fact, it is not 


shown that the statement is obtained by 
unfair means and is not voluntary, the 
authority which is called upon to accept 
the statement as evidence must bear in 
mind the possibility of such unfair means 
having been. used and approach this evi- 
dence with caution, — (Para 12) 
- (B) Foreign Exchange Regulation Act 
(7 of 1947), Section 19E — Proceedings. 
under — List or documents to be used 
against a person should accompany 
notice, . 

Any material or evidence used against 
a person facing adjudication proceedings 
must be put before him in such manner 
that he can properly defend himself, It 
has to be remembered that the proceed- 
ings are quasi-criminal in character and 
penalties. which can be imposed against 
such a person are really serious. Along 
with the memorandum or show cause. 
notice, instead of merely saying that in- 
spection of documents can be had, the 
concerned officer must give at least a 
list of such documents sought to be re- 
lied on. It would evén be desirable. to 
give copies of the documents to him 
However, where there are practical dif- 
ficulties ‘standing in the wav of. copies 
being given, at least a list of such. docu- 
ments could be provided to the person, 
so as to alert him regarding the materials 
against him. If at least this precaution 
is not. taken, whenever a complaint is 
raised het a’ person a an gudes 





_tion proceedings 
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was not aware of the 
material .dgainst him, the complaint may 
be treated as. justified. unless records 
show that the material was as a matter 
of.fact placed before the person, + 
(Para 18) 
Cases Referred : ‘Chronological Paras 
AIR. 1974 (SC 120: 1974 Cri LJ’: 280 8 
AIR 1971) SC 1087:1971 Cri, LJ 983. 8 
AIR 1970/SC-940: 1970 Cri, LJ 863 n8 
P. K. „Shamsuddin, K. -A ‘Abdul 
Salaam s A. A.: Abdul Hassan, ‘for Ap- 
pellant; T. R. G. Warriar, for Respondent. 
. BHAT, |J.:— This is an appeal under 


. Section . 23 EE of the Foreign Exchange 


Regulation Act, 1947 (fòr short the Act) 
directed against the order passed in an 
appeal under Section: 23-E of the Act. 
2. The appellant is a resident of Cho- 
wghat in) Trichur District having pro- 
perties, a house and a shop in the area. 
His father, Saidali, is a resident of Malay- 
a. When he comes down to India he 
resides with his son. On the basis of 
information- that the appellant was re- 
ceiving compensatory payment in viola- 
tion of Section 5 (1) (aa) of the Foreign 
Exchangd Regulation Act, 1947, the house 
and shop were searched on 16-8-1972 by 
the Officers of the ‘Calicut Unit of ‘the 





Directorate of Enforcement, in the ‘pre- 


sence of! the appellant’s. father but. im 
the absence of the appellant, Foreign 
currency! notes as well-as certain doct- 


ments’ were seized, On the same day, 
Saidali eee a statement admitting that 
he had been sending money through uñ- 


authorised agents to his son the present 
appellant between 1966 to 1972. Sub- 
sequently, the appellant was served 
notice under S, 19-E of the Act for the. 


purpose of recording his statement, The . 


statement was so recorded on 27/9/72; the 
apvellant admitted that he had been re- 
ceiving |such payments from abroad 
through unauthorised agents. On the next 


‘day he appears to have sent a letter to the 


Deputy Director of Enforcement, Madras, 
raising dbjections in regard to. this state- 
ments.. per memorandum dated 7-8- 
1973 the Additional Director attached to 
the Directorate at New Delhi issued a 
show cause notice to the appellant (as 
well as to Saidali) alleging that he had 
been iving such payments as alleged 
in con’ ntion of Section 5 (1) (aa) of 
the Act! ‘without any authority and ren- 
dering himself liable under Section 23 (1) 
(a) of the Act and directing him to show 
cause. why adjudication proceedings 
under Section 23-D of the Act should 
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not be held against him and why Rupees 


31000/-. blocked in. his S. B. AJC. No. 4 


of 1970, with. the Catholic Syrian : Bank, 
Trichur. should ‘not. be.confiscated under 
Section 23 (1B) of the: Act, The appel- 
lant submitted a statement dated - 30-411- 
1973, pleading his.. innocence and also 
challenging the ‘statement dated 27-9- 
“1972. The memorandum alse informed 
him that inspection: of documents relied 
on by the department can be had after 
fixing an appointment. It appears that 
an .inspection was requested, allowed and 
availed. of in the course of, proceedings. 
The matter was heard and the Additional 
Director passed order holding that the 
appellant has violated Section 5 {1) (aa) 
of the “Act and rendered himself Hable 
under’ Section. 23 (D (a) of the Act, Ac 
cordingly,'a penalty of Rs, 5000/-. was 
imposed on him. ` Further, the amount 
of Rs, 31,000/- 
directéd ‘to be confiscated under Sec- 
tion. 23 (1B) of the Act as the amount 
was found to be involved in the violation 
of Section 5 (1) (aa).of the Act. 

3. In appeal, the Foreign Exchange 
Regulatian Appellate ‘Board, . confirmed 
the finding and penalty imposed under 
Section 23 (1) (a) of the ae but set 
aside the confiscation ordered’ and re- 
manded the proceedings for fresh adjudi- 
cation on the question of confiscation. 
The appellant is not. aggrieved by the 
order of remand regarding confiscation 
but challenges only the .cenfirmation of 
the finding in regard to the violation of 
Section 5 (1) (aa) of the Act and the 
penalty imposed... . 


4. It has to be-noticed that the appeal 


to this Court provided under Sec, 23-BE 
of the Act is limited only to questions 
of. law arising in the proceedings. 

5. 
Chowghat in Trichur District, He is an 
agriculturist and: a businessman, His 
father Saidali is a resident of Malaysia. 
It is alleged that during the period 1968- 
72, the appellant received payments . total- 


ting Rs. 65,000/- from persons other. than . 


the authorised dealers of. the foreign ex- 
change by order and-on behalf of his 
father Saidali, a ‘resident. of Malaysia, 
without’ an appropriate exemption from 
Reserve Bank of India and in — violation 
of Section 5 (1) (aa) of the Act. Though 
Saidali is a resident of Malaysia, on his 
visits to India he resides with his son at 
Chowghat. On 16-8-1972, the ‘house as 
well as the shop of the appellant was 
searched by the Officers of the Calicut 
Unit of the Directorate on the basis of 


The appellant is a resident of. 


lying in Bank was also _ 


w, 
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information. that the appellant was .re- 
ceiving compensatory payments, Foreign 
eurrency notes. were found in the house. 
Currency notes are said to belong to 
Saidali. Om the same day he.gave.a 
statement wherein he stated that he has. 
been sending money unauthorisedly' to 
his son, the present appellant, In view 
of this statement, a notice was issued 
under Section 19-E of the Act to the 
‘appellant. In response, he appeared and 
gave a statement on 27-9-1972, wherein 
he made specific admission..of the receipt 
ef money through unauthorised sources 
under instructions from his. father. 


6. If the contents of the statements 
given by the appellant and his father 
are to be accepted as true, there can be no 
doubt that the contravention alleged has 
been established beyond all doubt. How- 
ever, according to the learned counsel 
for the appellant, these statements are 
inadmissible and at any rate, should not 
have been relied. upon, The appellant 
gave his statement on 27-9-1972. There 
is no dispute on 28-9-1972 he sent a let- 
ter to the Joint Director at Madras ‘rais- 
ing objection about the statement., Ac- 
cording to the appellant, this is a case 
where “confession” ‘was “retracted” on 
the very next day and this was not notic- 
ed by the Additional Director who held 
adjudication proceedings. It is true that 
the Additional Director did not note that 
“retraction” was made on the very next 
day. On the other hand, he ‘proceeded 
on the basis that the “retraction”, was 
made only in the statement dated 30-11- 
1973, submitted’ by the appellant in re- 
sponse to the show ‘cause memorandum. 
But the order of the Additional Director 
has merged in the order of the. Appellate 
Board. The Appellate Board has taken 
due notice of the fact that on‘ 28-9-1972 
the appellant had raised objections Te- ` 
garding the statement dated 27-9-1972. 
Therefore, the fact that ‘the Additional — 
Director did not notice the alleged “re- 
traction” made on the next day is of no 
moment. That is also not a question of 
law requiring attention at the hands of 
this Court. 


7. It is argued that the». ict 
dated 27-9-1972, is~a “confession” hit by 
Sections: 24 and 25 of. the Indian Evidence 


_ Act, : Section 25 bars proof of: a confes- 


gion’.made to. a Police ‘Officer. as. against 
a person accused of an offence. Can it-be 
said that the. officer of the. Enforcement 
Directorate- who issued a «notice. under 
Section 19-F of the Act and recorded the 
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state the. truth upon any 


-of the Act. and that 
‘filing! a complaint. He is-:not competent 


ithe Code. ‘The powers vesting in such an 


-equate him with a Police Officer, Powers 
-of investigation as contemplated under the 
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‘statement of the appellant is a Police 
Officer as contemplated. under Section -25 
of the Evidence Act? We have'to ex- 
‘amine the scheme. of the Act to under 
‘stand the. powers of an Officer discharg- 
ing his duties under the Act.’ Sec, 19-A 
of the Act deals with power of an En- 
forcement Officer to search suspected 
persons, Section 19-B deals with power 
of an Enforcement Officer to arrest per- 
sons suspected of being guilty of any 
offence punishable under the Act. On 
such arrest the person arrested must be 
informed of the ground of’ arrest and 
produced without unnecessary delay. be- 
fore a Magistrate, . The ` provision: also 
deals with the power of Officer to release 
a person on bail or otherwise, Sec. 19-C 
deals with power of an Officer to search 


‘a vehicle .under certain circumstances. 


Section 19-D deals with power of an 
officer to search premises and seize the 
articles secreted. Section 19-E authoris- 
es the Director, during the course of an 

enquiry in connection with any offence 
under the Act, to require any person to 
produce any relevant . document and to 
examine any person acquainted with the 
facts and circumstances of the case. 
Section 19-F provides power in the Di- 
rector to summon any person whose at- 
tendance:-he considers: necessary to give 
evidence and produce. document in con- 
nection with any enquiry being. held 
- under the Act, It also provides that the 
person, so summoned. shall be bound to 
attend and produce the! documents and 
subject in re- 
spect of which he is examined, The pro- 
ceedings shall be deemed to be a judi- 
cial proceeding for the purpose-of Sec- 


‘tions 193 and 228 of the I.P.C. Sec, 19-G . 


authorises an. officer to retain documents 
producéd in the course of the- proceed- 
ings. 

& An officer under the ‘Act is not’ an 












similar to the powers of a Police Officer. 
The Act does not confer on him the 


under the Act could approach a Magis- 
trate is under proviso to Section 23D (1) 
-could -only be. by 
to submit a: report under Section 173 o 


officer. under the Act are not sufficient. to 
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| Cr. P. C. are not conferred on-an officer 
| lacting under the Act, Hence he cannot be 
said to be a Police Officer. It has been 
“repeatedly held by the Supreme Court 
that a Customs Officer discharging duties 
under the Customs Act or the Sea Cus- 
L toms Act jis not a Police Officer coming 
within the purview of Section 25 of the 
Evidence ‘Act (vide Ramesh Chandra v. 
State of |W. B. (AIR 1970 SC _ 949), 
P. Rustomji v. State of Maharashtra, 
(AIR 1971 SC 1087) and Balkrishna v. 
State of W. B., (AIR 1974 SC 120)). On 
the same analogy, it has to be held that 
an Officer recording a statement of a 
person under the provisions of the Act is 
not a Police Officer for the purposes of 
Sec. 25 of the Evidence Act, 


9. The! applicability of Section 25 of 
Evidence! Act is also negatived for an- 
other reason. On the date on which the 
statement was recorded the appellant was 
not a person accused of any offence, A 
person can be said to be accused of an of- 
_fence only when an F.LR. is lodged 
against him before a competent Magist- 
rate undér the provisions of the Criminal 
Procedure Code or where a complaint is 
lodged against him before a competent 
Magistrate. The ‘mere fact that the 
person is arrested or is questioned or 
that some proceedings are initiated under 
the Act under ‘the belief that he has 
violated |the provisions of the Act is not 
sufficient to hold that he is accused of an 
offence. | If he is not accused of an of- 
fence, Section 25 of the Evidence Act 
will not, apply. 

10. Section 24 of Evidence Act states 
that a confession made by an accused 

rson is irrelevant in a criminal proce- 
eding if it appears to the Court that the 
confession was obtained under circums- 
tances mentioned in the Section, This 
[se ection will also apply only to a confes- 
sion made by a person who was at that 
time accused person. On 27-9-1972, 
the appellant was not an accused person. 
Adjudication proceedings are not crimi- 
nal proceedings, though they may be 
quasi criminal in nature. Hence the ap- 
plicability of Section 24 of the Evidence 
Act also has to be negatived, 


1 Therefore, the principles govern- 
ing the' admissibility of a confession 
of an accused person and the manner in 
which a retracted confession is to be 
dealt with by a Court of law, cannot be 
applied to the instant case. The princi- 
‘ple that a retraéted‘ confession, though 
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it is not on a par with evidence of an 
accomplice: or such other tainted evi- 
dence, requires corroboration to satisfy 
the conscience : of the Court that the 
statement is true, will not apply to the 
statement recorded under the provisions 
of the Act, 

' 12. ‘However, this does not mean that 
such a statement can be freely relied on 
like any other piece of evidence in ad- 
judication proceedings under the Act, It 
is true that whenever a statement is chal- 
lenged as having been obtained by unfair 
and unlawful means, law cannot presume 
that it has been so obtained. It must be 
shown to have been obtained by such 
unfair means and is not voluntary. In 
such a case, the contents of the state- 
ment can have no value. Even when, as - 
a matter of fact, it is not shown ‘that 
the statement is so vitiated, the autho- 
rity which is called upon to accept. the 
statement as evidence must bear in mind 
the possibility of such unfair means hav- 
ing been used and approach this evidence 
with caution, _ 

13. Learned counsel for the appellant 
also submitted that the statement of the 
appellant was recorded by use of, force 
or corecion. Such a ground has been 
taken in reply to the show cause notice | 
where the appellant stated as follows, 

“After a few days I received a sum- 

mon to present in the presence of Assis- 
tant Enforcement Directorate, Kozhikode, 
on 26th September, 1972 at 11.30 a. m. 
and as such myself gone there and pre- 
sented in obedience to their summon, 
but they did not question me on the 
same day even though I was stayed. in 
the night. On 27-9-1972, again I present- 
ed there and waited up to 7.45 p.m. and 
afterwards they threatened and compel- 
led me to write. some statements and 
sign, which was not’ my own intention 
and as such I wrote according them, but 
I. could not. remember what they said 
nor even allowed me to read what .1 
stated as per their choice, and the officer 
induced and compelled me to -put my 
signature in their said statement and I 
have no other alternative. I put my 
signature in it. When I asked them to 
show a copy of it they did not give me 
the same”, 
But in his letter dated 28-9- 1972 to the 
Joint Director at Madras, he had an. en- 
tirely different story to -tell. ‘He. stated 
therein: 

WM apars accordingly r appeared before 
him for giving -some answers -and state- . 
ments. But he did not'asked-any ques- ` 
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tions nor any: statements on the same 
day though I waited up to evening, In. the 
following day from morning -till evening 
up to 7.45 p.m., I was waiting there and 
he took my statements without my own 
consciousness but. the said -statements 
were not mine. I am unaware of the 
matters included in the above statement. 
I have not been given any true copy of 
my statements, When asked to issue 
one copy they frightened and threatened 


14. It may ‘be seen in his earliest ver- 
ston he did not say his signature was 
taken or his statement was recorded 
under threat or compulsion. He only 
alleged that he was threatened when he 


asked for a copy of the statement and. 


he gave the statement without really 
knowing the contents. That is quite dif- 
ferent from stating that he was compel- 
led to affix his signature or give his 
statement. under threat or compulsion. 
Such a case was put forward not on the 
earliest occasion but only about a year 
later in response to the show cause 
notice: It was only on 30-11-1973 that 
he, for the first time, stated that he was 
compelled and threatened -to put his 
signature to a statement. The appellant 
also did not place any material before 
the authorities or before this Court to 
lend strength to his belated allegation 
about the statement having been record- 
ed by compulsion or threat. The state- 


‘ ment has been recorded by an officer of 


a fairly high standing. Courts will not 
readily infer that any unfair means has 
been used to record a statement unless 
there is some material or circumstance 
which would: lend strength to such a 
case, The way in which the appellant 
has been treated would indicate the con- 
tra, He was not questioned immediately 
after his house was searched, He was 
given due notice or summons to appear 
to give a statement. On the first day 
he was not asked any question. It was 
only the next day that he was question- 
ed. Nothing was done in a hurry, The 
contents of the statement also tally with 
the contents of the statement which his 
father gave ‘earlier. There is nothing to 
indicate “that the statement was not 
voluntary. “lor % 

15. Learned counsel.for the appellant 
strenuously contended .before us. that. his 
client was not made aware of Saidali’s 
_ statement and the same was. not put to 

him. -Learned ‘counsel went to the ex- 
- tent of- stating that the -statement was 
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. Sajdali.. : Having gone 
statements we, have no doubt that the 


- fully . support the admissions 
-in -the statement of. the 
-the.two. taken . together. -are sufficient: to 
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not among the: documents :of which in- 


‘spection was. allowed to the appellant. 


If. this contention is true, it is a matter 
of: which serious notice has to be taken. 


. However we find that no such complaint 


was made before the appellate Board or 
in, the memorandum of appeal preferred 
in this Court.. The order of the Addi- 
tional Director. . specifically refers to the 
statement given by Saidali and the con- 
tents of the statement which go against 
the appellant. In fact a copious extract 
from the statement given by Saidali is 
seen in the order. . If really this state- 
ment had not been brought to the notice 
of the appellant and if that statement 
was not among the documents of which 
inspection was allowed subsequently, 
one would expect the appellant to raise 
it as a specific ground in the memoran- 
dum of appeal before the appellate 
Board.. We do not find any such ground 
as having been raised: The tmemoran- 
dum of appeal objected to reliance being 
placed on the statement of Saidali not 
because the statement was not made 
known to the appellant but because ‘the 
statement also was alleged to be -“re- 
tracted”, In the memorandum of appeal 
filed in this Court; it is alleged that 
Saidali’s statement should not have been 
relied on. . But the reason urged is ‘not 
that the statement was not made known 
to the appellant but because it was given 
in connection with another case and was 
“retracted”. Thus, it is clear at no stage 
till the learned counsel for the appellant 
urged it in the course of his arguments 
was the ground taken that Saidali’s state- 
ment was not made known to the appel- 
lant at. the appropriate time. We arè 
not therefore prepared to accept the con- 
tention that Saidali’s statement was 


‘used against the appellant without his 


being informed that such a material is 
sought to be used against him. 


16, We find from the order of the 
appellate Board that it approached the 
statement of the appellant with the re- 
quired degree of caution. That made the 
Board see if there is some other. material 
to support the admission in the ` appel- 
lant’s statement. The: Board found such 
support from the contents of the state- 
ment. given by the appellant’s father 
through the two 


contents of . the . statement. of Saidali 
contained 
appellant. arid 
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establish 


e charge against the appel’ 
lant, 


; 17. In ae tiete is some wn 
dence against the appellat the question 
“whether the evidence would be sufficient 
or not is not a question of law arising 
for consideration In‘ an appeal under ‘Sec- 
tion 23-EE ‘of the Act, ‘However, we have 
‘gone into’ ‘the matter out of deference to 
the strenuous and vehement arguments 
of Shri Shamsuddin; counsel for the ap- 
pellant. e order of the appellate 
| Board does not deserve interference, 


1% Before parting with the case we 
would like to dwell ‘upon an important 
aspect of the adjudication proceedings. 
We have, rejected ‘the contention’ raised 
at the Bar by the learned counsel for the 
appellant ! that his client was not inform~ 
ed about‘ the ` statement of Saidali and 
that it has been used against him in 


such a manner as to take him by sur- '’ 


prise. We have rejected this argument 
not on merits but on the. ground that 
such a contention, ‘has not been taken 
before the appellate “Board . or in the 
memorandum , of appeal filed in this 
We deplore any possibility of 
y material or evidence being used 
against a person facing adjudication pro- 
‘without. such meterial being 
put to him fairly and squarely. The ma- 
terial -against him -` must be put before 
im in such manner that he can properly 
efénd himself. It has to be remember- 
that ‘the proceedings are quasi-crimin- 
in character and penalties , which can 
imposed against such a person aré 
really serious. Unfortunately the rules 
dealing with . adjudication proceedings 
are not. sufficiently explicit in this mat- 
er. We would suggest that along with 
ithe memorandum or show cause notice, 
instead of merely saying that inspection 
lof documents can be had, the concerned 
offcer must give at least a list of such 

documents’ sought to be relied. on, Tt 
[would ‘even be desirable to give © copies 
lof the ‘documents to him. However, 
fwhere there are- practical difficulties 
anding: in the -way of copies. being 
iven, at least a list of such documents 
could be provided to” the person, so. as 
ito alert him regarding the materials 
against him.’ If at least this precaution 
fis not, taken, “whenever a complaint -is 


















material’ against him, the complaint may 
ibe treated as justified unless records 
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show that the material was as a matter 
of fact placed before the person. ` 


a 





Appeal dismissed, 
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K, A, Lona etc, Appellants v. M/s 
Dada Haji, Ibrahim ` Bilari &. Co. and 
others, Respondents, 

A, S. Nos. 179 and 187 of 1975, “DF 
20-1-1981. 

(A) Negotiable Instruments Act (26 
of 1881), Sections 4 & 13 — Promissory 
note — Ingredients — Word “to order” 
absent in document.— It does not cease 
to be promissory note. i 

A reading of Sections 4 and: 13 makes 
if clear that a document, if it otherwise 
satisfies the definition of promissory note, 
will not cease to be so merely because 
the words “to order” are absent in the 
document. Even without such an ex- 
pression, the document could te a pro- 
missory note, (Para 5) 

(B) Negotiable Instrumenta Act (26 of 
1881), Section 4 — . note .— 
Word “you” absent in body — Document 
is ‘yet a promissory note, ag 


Where in the documents, the payee is 


ascertained ‘by name and his name was 
given at the top and the documents 
were, so to say, addressed-fo the respe- 
ctive promisees and- that was followed 
by a promise to pay and a reading- of 
each of the documents as a whole show- 
ed that the person ‘whose name was 
written at the top was intended to hé 
indicated as the, payee’ under the docu- 
ment, the documents had to be treated 
as promissory notes even though the 
body ‘of the documents did not specifi- 
cally say that the ‘amount was payable to 
a particular person, AIR 1967- Guy. 1 Rel 
on. ' (Para 6) 


(C). Negotiable Jistruments ‘Act (26 of 
1881), Section 4 — Promissory s. note — 
Cancellation of stamp by- drawing of 
parallel Hines thereon. instead of signing 
on it, if indicates material alteration of 
document, (Stamp Act (2 ‘of 1899), Sec- 
tion 12 (3)). 


In. the case of a negotiable E E 
the Court ‘is entitled to draw - an’ initial 
presumption that it is properly stamped, 
though where ‘the instrument itself :ap- 


pears suspicious - or ‘bears smarks' „of al : 


BY/BY/AsDs/ei/SNV_ ae ee 
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teration on the face of it, the plaintiff 
will have to: be required.to- make out 
that there was no alteration. after its ex- 
ecution, 1963 Ker LJ 241, Foil (Para 16) 


Where there was nothing suspecious on 
the face of a promissory note, the infe- 
rence that the document was materially 
áltered could not be drawn only because 
the stamps were affixed on it besides 
the signature of the promissor and were 
cancelled by drawing two parallel Hnes 
on it instead of by i on it. 
In such a case, it could not be said that 
the stamps were required to'be so can- 
celled that they could not be used sub- 
sequently by any person, 

(Paras 16, 18, 22} 

The expression used in Section 12 (3) 
of Stamp Act “so that it cannot be used 
again” only means that it cannot be used 
again in the normal course without real- 
ising that stamp has already been can- 
celled. The expression does not imply 
that the cancellation must be made in 
such a way as to make it impossible for 
any dishonest person to use the same 
once again fraudulently. The test to see 
if stamp has been effectually cancelled 
is‘to see whether an ordinary, honest, 
law-abiding citizen would on séeing the 
stamp believe that it is already cancell- 
ed and therefore refrain from using it 
or would believe that it has not already 
been used and therefore would proceed 
to usé it once again, (Case law discuss- 
ed). (Para 18) 

(D) Partnership Act (9 of 1932), Sa, 18 
and 19 — Power of partner to borrow 
on behalf of firm — Specific conferment, 
not necessary. 

A specific conferment of power to con- 
tract debt on a partner in a trading firm 
is unnecessary since. every. partner is an 
agent: of the firm for the purpose of busi- 
ness of the firm. 

Where the partnership agreement. con- 
templated raising of loans by the firm, 
the Managing partner of the firm would 
have every right to -borrow monies for 
the purpose of the firm. (Para: 25) 

(E)- Negotiable Instruments ‘Act (26 of 
1881), Ss. 26 and 27 — Liability of firm 
on promissory note executed by a part- 
ner — Determination --- Criteria, (Part- 
nership Act (9 of 1932), S, 22)... | 

A firm or the principal will: be bound 
under a negotiable instrument only . .if 
the agent, that is the partner, “acts” in 
the name of the firm. It is not sufficient 
that the. partner. in some other manner 
implies an intention to bind the frm. It 
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is necessary that the making of a ‘nego- 
tiable instrument must, in: order to bind 
the ‘firm, be done by à. partner’ in the 
name of the firm. The name of the firm 
must be. clearly. and sufficiently disclos- 
ed on the face of the instrument, The 
firm; will, be bound by the partner's sig- 
nature if the name of the. firm is dis- 
closed in such a way that on a fair inter- 
pretation: of the instrument, -the firm 


name is the real name of the person li~ 


able- on the instrument. The real ques- 
tion.-is whether the instrument is so 
drawn that in form it binds the firm. It 
is not sufficient that the. firm name i8 
mentioned only as an address of the sig- 
natory-partner, This, however, does nos 
mean that the firm will be liable only 
if the signatory signs specifically on be- 
half of the firm. It'is sufficient if the 
form in which the instrument is drawn 
up or made is such that it may be said 
reasonably that the instrument has been 
made by a duly authorised agent acting 
in the name of the principal, that is, by 
a partner acting in the name of the firm. 
(Case Jaw discussed), (Para 37) 

Where in the body of the note exe- 
cuted by one of the two partners, the 
promise was not that “I promise to pay”, 
but that “we promise to pay” and the 
promissory notes had been -executed on 
the letter-heads which contained the full 
name, description of the firm,. the firm 
and the other partner must be deemed 
to be liable under the promissory note. 

. (Para 38) 
. Œ) Negotiable Instruments Act (28 of 
1881), S. 13 (1) — Promissory note — It 
is transferable in absence of prohibitory 
words therein, 

A promissory note expressed to be 
payable to a particular person and not 
containing any express or implied prohi- 
bition against a transfer must be 
treated as payable to order and transfer- 
able, AIR 1967 Guj 1 and AIR 1971 Guj 


` 252, Rel on. (Para 40) 
(G) Negotiable Instruments Act (26 of 
1881), S. 80 — note — Pro- 


misee is entitled to interest at the rate of 
6% under S.«80 despite non-mêntion of 


interest in the document. (Para 41) 
Cases Referred.: Chronological Paras 
AIR 1971 Guj 252 40 
(1969) 2 Mad LJ 115 . 35 
AIR 1967 Guj 1 5, 40 
AIR 1966 Ker. 315: 1966 Ker LT 603° 21 
AIR 1965 SC 13y . 36 
1963 Ker LT 241 a 16 
ATR 1945 Mad 439 0 H4 
AIR 1938 Nag 2352 - . 33 


plaintiff in O. S. No. 159/71, 


‘ting - execution . 
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AIR 1928 Lah 722 - 31 
AIF 1928 Mad- 1196 32 


ATR 1918 PC 146- . . i 81, 32,33 
(1901) ILR 24 Mad 259 =>: > > 2L 


' V. S. Moothathu, N. RK. Nair, K, J. 
Joseph and T. K. M. Unnithan ‘Gn A.S. 
No. 179 of 1975) and S. Narayanan Potti, 
S. Sankara Subban, Dr. George Mathew 
(K) (in A. S. No. 187 of 1975), for Appel- 
lants; P. V. Aiyappan and Mathews Ma- 
they (for Nos. 1 and 2), S. A. Nagendran 
and N. N. Divakaran Pillai (for No, 3) in 
A. S. No, 179 of 1975 and P, V. Aiyap- 
pan, N. K. Sreedharan, N. P. Samuel, 
M. A. T. Pai, T. K, Chinhan (for No. 2), 
S. A. ‘Nagendran, N. N. Divakaran Pillai, 
K. K. Subhagamani (for No, 3) in A. S. 
No, 187 of 1975), for Respondents, 


BHAT, J. These two appeals have 
been filed by the plaintiffs in O. S. No. 


.252/72- and O. S. No, 159/71 respectively 


on the file of the Sub Court, Trichur. 


2, A. 5. No. 187/75 is filed by the 
The suit 
is for recovery of monies due under two 
promissory notes dated 11-11-1967 for 
Rs, 10,000 (Ext. Al) and dated 17-12- 
1969 for Rs, 28,500/- (Ext. A2) ‘ said to 
have been executed by the 3rd defen- 
dant, managing partner of the first de- 
fendant firm,’ for and on behalf of the 
firm, the second ‘defendant being the 
other partner. The amounts remained 
unpaid ` in spite of demands and a notice. 
The second defendant filed written state- 
ment contending that the firm has ‘been 
dissolved, that the third defendant ‘had 
no authority to borrow money so as to 
bind the firm, that the business was 
stopped on account of the unlawful acts 
of the third defendant, that documents 
in the suit are brought about by collu- 
sion of the plaintiff and the third defen- 
dant who are’ ‘friends, that loan could 
not be contracted without thé junction 
of the second defendant, that in -any 
event the alleged promissory notes are 
not supported by’ consideration and are 
vitiated: by collusion, that they did not 
find a place in the accounts maintained 
by the third defendant, that there was 
no nécessity for borrowing on behalf of 
the firm, that in-any event plaintiff is 
not entitled : to interest or a decree 
against the firm or the second: defen- 
dant, that the promissory notes do not 
appear to have been -duly stamped at 
the time of execution and ‘therefore are 
not admissible in evidence. - The third 
defendant filed written statement admit- 
of the documents -but 
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denying that they were duly stamped or 
that they were executed as promissory 
notes, -According to him; on behalf of 
the firm he was having dealings with’ the 
plaintiff by way- of purchase of areca- 
nuts, that normally -payments would be 
made in cash, but on certain occasions 
when he was short of cash he used to 
make the payments at night or on the 
next day and on such occasions he used 
to give letters to the plaintiff on the 
plaintiffs request as security and the 
two documents relied on the plaint are 
two such letters. They are not support- 
ed by consideration and they. were not 
stamped and they did not purport to be 
promissory notes. The second letter was 
issued later on in supersession of the 
first letter. There were no loan trans- 
actions at all. The stamps must have 
been affixed subsequently and therefore 
there is material alteration, l 

3. The appellant in A. S. No. 179/75 
filed the suit O. S. 252/72 against the 
very same partnership and partners im- 
pleading his own son-in-law as the 4th 
defendant. The 4th defendant in this suit 
is none other than the brother of the 
plaintiff in O. S. 159/71. It was alleged 
in O. S. 252/72 that the third defen- 
dant, for and on behalf of the firm, bor- 
rowed a sum of Rs, 27 ,000/- from the 
4th defendant on 21-12-1979 as Managing 
Partner of the firm and executed Ext. 
A387 promissory note, that the promis- 

sory note was duly endorsed in favour 
of the plaintiff for consideration and the 
amount remained unpaid in spite of the 
demands, letter and notice. The second 
defendant sent a false reply in collu- 
Defen- 
dants 2.and 3 filed separate ` written 
statements raisirig contentions similar to 
those raised by them respectively in the 
other suit. The 4th defendant did not 
file a written statement. 


4. The two suits were consolidated and 
tried together. The plaintiffs in the two 
suits were examined as P. Ws, 1 and 2 
respectively. The 4th defendant in O-S. 
252/72 was examined as P. W. 4. The 
common defendants 2 and 3 were exam- 
ined as D. Ws. 1 and 2 respectively. 
P. Ws.. 3, 5 and D. W. 3 are other wit- 
hhesses examined. The trial court held 
that Exts. Al, A2-and A37 are 
promissory notes and not merely letters, 
that they have:been materially altered 
by affixing and cancelling stamps subse- 
quently, that the promissory notes were 


- executed. by third. defendant for and. on 


behalf of the firm. and he has. power to 


really ` 
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contract --debts so as to bind the firm, 
that the promissory notes are not true, 
but are collusive. and without considera- 
tion, that no interest can be claimed, 
and that the plaintiffs are not entitled to 
decrees-either on the. promissory notes 
or on the basis of the debts: . According- 
ly, both the suits were dismissed with 
costs of defendants 1 to 3. The respec- 
tive plaintiffs now seek redress at the 
hands of this; Court. 


"5. Exts. Al and A2 purport to be the 
two promissory notes’ which arè subject 
matter of the suit O. S. 157/71, Ext. A37 
is the ‘alleged promissory note being the 
subject-matter of O. S. 252/72. A ‘con- 
tention was raised by the defendant in 
the trial court that the documents are 
not promissory notes. This contention 
was overruled by the trial court. Learn- 
ed counsel for the - respondents have 
urged this contention before 
They ' argued that Exts. Al, A2 and A37 
cannot’ be treated as promissory notes 
for two reasons, viz, that they do not 
mention the ' ‘promisee” and they are‘not 
executed to the “order” of the payee. 
Section 4 of the Negotiable Instruments 
Act © defines promissory note as an in- 
strument’ in writing (not being a bank- 
note or a currency note) containing an 
unconditional undertaking signed by the 
maker to pay a certain sum of money 
only to, or to the order of, a certain 
person or to the bearér of ‘ the’ instru- 
ment: Exts. Al; ‘A2 and A37 are practi- 
Cally~in the same form, It ‘is true that 
the documents do not say that the- pay- 
merit will be made to any prornisee 
namėd in the body of the documents or 
to his order. Going by the definition in 
Section 4 of the Negotiable Instruments 
Act, it is not necessary that the promise 
should be to pay the money to the 
“order” of a certain person. Even with~- 
out such a clause a document: could ‘be 
da promissory. note. Section 13 of the 
Negotiable Instruments Act defines. a 
negotiable ‘instrument as a promissory. 
note, bill of exchange or cheque: payable 
either to order or to bearer. Expln. “i 
states that such: a documentation is- pay- 
able to-order if it is expressed to be-so 
payable to a particular person and does 
not contain words, ` prohibiting. transfer 
or indicating an intention that it shall 
not be transferable. A reading of Sec- 
tions 4 and ‘13° of the Negotiable Instru- 
ments Act makes it clear: that à- docu- 
Tent, if it otherwise satisfies the defini- 
tidn’ of promissory’ note; will not cease 


to beso merely because the words: tto- 


K. A. Lona v. Dada. Haji Ibrahim Hilari & Co, - 


us also.. 


- trial.. court. thàt. 
clearly. spell out -and . specify. the, payee 





Ker.. 89 


order” are absent in the document, Even 
without such an expression, the docu- 
ment could be a promissory note. It is 
also negotiable in case the document 
does not contain words or expressions 
prohibiting negotiation. The other 
ground urged that the documents do not 
show the name of the payee and there- 
fore cannot be treated as promissory 
notes doés not appear to be correct, Sec- 
tion 4 of the Negotiable Instruments Act 
only requires that the document must 
show that the amount is to be paid to 
or to the order of “a certain person”. If a 
document clearly states that it is So pay- 
able to a certain person specifically de- 
scribed therein as such in the body of 
the document, the matter is clearly be- 
yond controversy. The question of inter- 
pretation arises only whére a document 
is not so clearly expressed, It -is true 
that Exts, Al, A2 and A37, the body of 
the documents do not specifically say 
that the amount is payable to a parti- 
cular person. But. in these documents 
the recitals start after mentioning the 
name of plaintiff (in O. S. No. 159/71 i.e. 
P. W. 1 in the case of Al and re and 
the name of 4th defendant (in O. No. 
252/72 in the case of Ext, A37). In oe 
words, the documents are, so to say, ad- 
dressed to the -respective promisees that 
is followed by a promise to pay, though 
the word “you” is not, present. A read- 
ing of each of the documents as a whole 
would show that. the person whose name 
is written at the top was intended to be 
indicated as the payee under the docu-' 
ment. In each of the documents, the 
payee is ascertained by name and the 
name is given at the top. The instru- 
ments definitely and with certainty point 
out the persons who are to receive the 
money. As pointed out by Bhagwati, J. 
(as. he then was) in Jagjivandas v. 
Gumanbhai (AIR 1967 Guj 1) that — 

< “Section 4 does not say that the name 
of the payee must appear in the words 
of the. promise nor does it say that the 


‘payee must be specified in any parti- 


cular part of the instrument, The name 
of the payee may be. set- out in any: part 
of the instrument and so. long as it ap- 
pears clearly-on a reading of the instru- 


ment: taken as.a whole that the. instru-. 


ment. specifies the payee with certainty, 
the instrument. must. be held to be a pro- 
missory note if the other ingredients of 
the definitions are satisfied.” 

We have- no hesitation to agree. with the 
Exts. A1,. A2 and A3? 
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with certainty and therefore the docu- 
ments have to'be treated as promissory 
notes, : 3 


6. The next. question which arises for 
consideration is whether these promis- 
sory notes are genuine or collusive and 
whether.they are supported by. consid- 
eration in the former case. The finding 
entered by the trial. court on these ques 
| tions is seriously. challenged by the ap- 
pellants in the two appeals., . 


7. We will first deal with Exts, Al 
and A2 which are the subject-matter of 
O. S. No, 159/71. Admittediy the first 
defendant was constituted partnership to 
trade in arecanuts and other agricultural 
produce (sic) (and?) had depots ‘or shops at 
Challisserry and Kunnamkulam and the 
third defendant .was, as a matter of fact, 
managing the same in his capacity ‘as a 
Managing . Partner. Ext. EI is the ori 
ginal partnership deed dated 29-9-1961 
where he is shown, to be a Managing 
| Partner, though he had not contributed 
any capital. There is no dispute that the 
plaintiff in O. S. No. 159/71 (P. W. 1) is 
a trader in Chalisserry dealing with are- 
canuts and ‘other commodities, There is 
also no dispute that he has a textile shop 
at Chalisserry. P. W. 1 has deposed that 
on 11-11-1969 and 17-12-1969' the third 
defendant’ on ‘behalf of the firm borrow- 
ed Rs, 10,000/- and’'Rs. 28,500/- respec- 
tively and executed Exts, Al and A2 
promissory notes. According to him the 
borrowing under Ext. Al was made in 
his textile shop in the presence of P.W. 5 
and the, ‘transaction has been entered in 
‘Ext, A5' ‘ledger at page 116 and Ext. A6 
day book at page 41. He has spoken to 
the relevant entries. Similarly, accord- 
ing to him, Ext, A2 transaction was en- 

tered into in his arecanut shop and the 
' transaction has-been entered in the 
Ext. A3 ledger at page 33° and Ext. A4 
day book at page 31. He has spoken to 
the entries. The entries fully corrobo- 
rate the evidence of P. W. 1 and the 
recitals in Exts. Al and A2. -There -is 
no other ‘corroborative evidence regard- 


ing Ext, A2 transaction. But Ext. Al 


transaction was sought to be corrobo- 
rated by the evidence of P. W. 5. He 
has deposed ‘that in November 1969 he 
was waiting in P. W. l’s shop to get a 
bus to go home after seeing a doctor to 
get medicine for the witness’s wife and 
he saw P. W. 1- paying bundles’ of cur- 
-rency notes to a neighbour-trader ' who 
executed. a promissory note in his letter 
head and gave it to P.W 1 atter signing 
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and affixing stamps ete. As against this 
evidence adduced on behalf of P. W. 1, 
is the evidence of . defendants 2 and 3 
examined as D. ‘Ws. 1 and 2 and Ext, B3 
day book relating to the first defendant’s 
firm. Ext. B3 day book does not make 
any reference to the ‘amounts covered’ by 
Exts. Al and A2. D. W. 1 has no per- 
sonal knowledge about any transaction, 
He is not in a position to speak about 
‘entries therein. 
He only states that. Ext. B3 was given 
to him when the partnership business 
was closed in April, 1971. Though it is 
admitted that the business was stopped 
in 1971, no. document was produced to 
show in which month ‘the business was 
stopped or the firm was dissolved, D.W.1 
also stated that third defendant had no 
authority to borrow without his. junc- 
tion. Ext., B3 refers to other loans. and 
repayments regarding which D W 1 has 
no knowledge. DW 2 clearly , admitted 
that he executed Exts, Al and A2 though 
he would say they were not stamped. 
According. to him he had not borrowed 
any monies thereunder, He was making 
purchase of arecanuts from P. W. 1; 
sometimes he used to pay the money or 


. portion of the money only in the even- 


ing or the next day and whenever he 
had to postpone the payment till the 
evening or the next day, he used to give 
letters. like Exts.. A1 and A2 at the re- 
quest of the plaintiff and in the evening 
or the next day the amounts used to be 
repaid and Exts. Al and A2 are two 
such letters, His case is.that the letters 
were issued only for the purpose of secu- 
rity and. did not evidence any loan trans- 


- action.” In cross-examination he defi- 


nitely stated that.. when he gave these 
documents he had purchased arecanuts ` 
from P. W. 1 and he had no cash with 
him... But Ext: B3 will. show that he had 
sufficient cash with. him; but he had not 
paid money to P. W. 1 on the dates of 
Exts. Al and A2 or the next day. Then 
D. W. 2.stated “I should have paid. If 
I borrowed I should have paid. I have 
paid it. I don’t remember if I asked 
for return of the documents when I paid. 
We were friends, So I. did not ask for 
return of Exts. Al, A2 and A37”. 
The trial court ón the basis of the above 
evidence arrived at conclusions. against 
the: plaintiff. The transactions covered 
by: Exts, Al and A2 have been spoken 
to by P. W. 1;,. who must necessarily. 
have ‘personal knowledge regarding the . 
same, It is true that the person ~ who 
wrote ‘the account books Exts, A3 to A6 
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has not been examined, It has-to be re- 
membered that this is not a. suit on ac- 
counts, Actually the suit is for recovery 
of amount borrowed by the. third defen- 


dant and in respect.of which promissory - 


notes have been executed, The primary 
evidence is the evidence of P. W. 1, The 
entries in the accounts spoken te by 
P. W. 1 are sought to be used only to 
corroborate his evidence. He has depos- 
ed that the accounts are maintained cor- 
rectly and truly. In- other words, he 
takes responsibility for the correctness 
of the accounts. Regarding this aspect 
of the evidence there has not been any 
cross-examination, At one stage he stated 
that one Kango wrote the accounts. 
Later he stated Kango is an alias name 
for C. T. Verghese, who was his writer 
during’ the relevant period. . The . non- 
examination of the writer, who of course 
wrote the accounts only at the night. or 
the next day is not sufficient to hold 
` that the accounts have no value at all, 


particularly when they are used only to ` 


corroborate P. W. 1 and not as primary 
evidence of any transaction.: The trial 
court declined to accept the accounts for 
another reason, namely, that the Sales 
Tax Officers, who are’ alleged to have in- 
spected the shopin 1970 did not initial 
(or put) their signature in these accounts 
and they were actually submitted before 
the concerned officials only in 1971, that 
is, after defendants 2. &:3 fell out. It is 
true that P. W. 1 admits that in 1970 
there was an inspection by the Sales Tax 
Intelligence officials, But it. was not eli- 
cited from‘ him.as to which shop was 
inspected. It may be that the mention 
of the year 1970 is a mistake for 1971. 
Of course no initials are ‘seen in the ac 
count books, as having been put in 1970. 
But the account books. show initials by 
the concerned officials as . having been 
put on 20-1-1971. There ` “tg notbing t to 
show that the officials who inspected the 

shop actually ‘looked into the account 
books or put any initials, It is seen from 
the evidence. that. the date of inspection 
as suggested -in cross-examination was a 
Sunday, As we. have already pointed out 
there could be ;a ‘mistake about the year 
of the inspection also. P. W.1 is. ‘certain 
that the inspection was in January. We 
have pointed out. that the initials are 
seen: put in. January, 1971. We take note 
of. the- fact that | Ext. B3 also. bears the 
imitials. of concerned officials ‘only (on 
21- 2-1971, though it is a book relating: to 
the year 1969. Under . these; circum- 


stances; we are unable to agres with the 
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view taken by the ‘trial: court that 
Exts.: AS te AB mave: no > value. 


8. The trial court pegi very strong 
reliance on the circumstance ‘that Exts. 
Al and A2 transactions do not find a 
place in-Ext, B3 said to. have been main- 
tained by third defendant in regard to 
the firm trade, The document ‘was: pro- 
duced in the court by the second defen- 
dant, who claimed to have got it from 
the third defendant at the time of ‘the 


‘dissolution of the firm. D.W.1 has no 


personal knowledge regarding Ext. B3 or 
its entries and was unable to speak with 
reference to the samé. It was marked 
at the instance of the second defendant’s 
counsel during the cross-examination of 
D. W. 3. - Yet not a single question was 
asked by’ the second defendant’s counsel 
to bring out that Ext. B3 was truly and 
regularly maintained ‘in the ordinary 
course of business, D.W. 2 has not given 
any such evidence with reference to 
Ext. B3. It is brought out from D. W. 2 
that according to Ext. B3 on the dates 
of Exts. Al and A2 he had huge cash 
balances of about a lakh of rupees, This 
is relied on as an argument to show that 


- such being the case, the third defendant 


would not have borrowed monies on 
those dates.. But it “has to be seen. that 
the case propounded by the third defen- 
ant is that he gave Exts, Al and A2 by 
way of' security, because he had no 
money to make immediate payments. 
This case cannot co-exist with the en- 
tries in Ext, B3 to the effect that there 
were huge cash balances. The evidence 
of D. W.'2 shows that he was maintain- 
ing ledgers, purchase ‘books ‘and other 
records and all`the records have been 
handed over to D. W. 2. It is in evidence 
that the firm had accounts in several 
banks, None of these records are forth- 
coming. It is clear that’ Ext, B3 does not 
reflect correct and full state. of affairs 
with -reference to the firm and no reli- 
ance can be placed:on-the same in the 
absence of other connected ‘books ‘relat- 
ing to the firm D. W.2 was cross- 
examined ' with reference to several en- 
tries of Ext, B3 by the plaintiffs coun- 
sel. It-has been elicited from him that 
according to Ext. B3 on 22-3-1969, there 
Was -ano balance of Ru- 
pees 98,000/- and the`closing;balance was 
over Rs. 1,14,000/-- and ‘purchases -were 
tothe order of less. than Rs.. -39,000/- but 
on that. day he had taken a loan of .Ru- 
pees. 20,000/-. No. explanation has been 
attempted: either by D..W.. tor D. W. 2 
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regarding those and other similar en- 
| tries. The entry referred to by us just 
now will show that according to Ext. B3, 
on a day when there was cash balance 
of nearly a lakh of rupees and the pur- 
chases were of a very little amount com- 
pared with the cash balances, a loan of 
a huge amount of Rs, 20,000/- was taken. 
-In the absence of any explanation, we 
are unable to hold. that any implicit re- 
Hance can. be placed on the entries in 
Ext. .B3, particularly when D. W. 3 
(D. W. 2?) himself. has not deposed that 
| the entries were made truly and in the 
ordinary course of business.. Hence we 
find that the trial court erred in draw- 
ing any inference from the fact that 
Ext.. B3 makes no reference to Exts. Al 
and A2 transactions. We cannot also ac- 
cept the entries in Ext. B3 to hold that 
on the concerned days, there. were huge 
cash surplus .available with the third. de- 
fendant, particularly in the absence of 
production of purchase register, bank ac- 
count books etc. 


9. The trial court has also proceeded 
on the basis that the plaintiff admitted 
that there were no other borrowings by 
the third defendant earlier. This does 
not appear to. be correct. The lower 
court does not appear to have carefully 
studied the oral evidence in the case. 
Even in chief examination P. W. 1 has 
stated that. third defendant used 
to borrow -money to the extent 
of Rs, 5,000/- and Rs, 10,000/- fram him 
and repay the same night or the next 
day, but such transactions are not shown 
in the regular account books though en- 
tered in daily sheets which are not pre- 
served. P. W. 4, the other creditor, has 
also deposed that he used to make, ad- 
vances of amounts of Rs. 5,000/- to DW3 
whenever he required the same and all 
amounts not repaid within a day find a 
place-in his account books. Therefore the 
trial court was not right in proceeding 
on the basis that the. plaintiff admitted 
that there are no other borrowings by 
the third defendant from him. From the 
mere fact that the plaintiff and the third 
defendant have been friendly an infer- 
ence of collusion cannot be drawn, es 


‘The trial court also commented on ‘the 


fact that the registered notice was issued - 


by P. W. 1 only on. 25-9-1971 after the 
dissolution of the firm. We have already 
seen that there is no evidence placed be- 
fore the court to show when exactly the 
firm was dissolved, ~ It ‘is.: accepted . that 
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the business was stopped- in 1971,. but 
there is. no documentary evidence to 
show in which month it happened. We 
may take notice of the evidence of 
P. Ws. 1 and. 2 that the business was 
stopped only to dupe persons from whom 
borrowings have been made. Considering 
the fact that plaintiff and the third de- 
fendant have been neighbouring traders 
for a long time, no adverse inference 
can be drawn from the circumstance 
that the notice was issued only on 25-9- 
1971. It cannot be taken as an indica- 
tion against the genuineness of Exts, Al 
and A2. The trial court also commented 
on the fact that according to the plain- 
tiffs account books he had sufficient cash 
balances to make the advance. According 
to the lower court, Since the. plaintiff 
had bank account it is unlikely that he 
would have retained the monies with 
him, We do not think that the trial court 
was justified in drawing such ‘an infer- 
ence, The trade of the plaintiff and other 
areca traders is such that tthey have to 
pay large amounts at any given time or 
day whén arecanuts are brought to them 

for sale. There is nothing surprising if ` 
they keep cash amounts to the tune of 
Rs. 20,000/- or 30,000/- with them, with- 
out keeping the same in bank. We also 
notice that means of P. W. 1 to pay 
these amounts has never been challeng- 
ed' either in the reply notice or in the 
written statement or at the stdge of evi~ 
dence. a È l 


10. The trial court also suspected -the ' 
passing of consideration on the ground 


_ that P. W. 1 did not directly speak re-. 


garding the payment of money, but only 
stated. (matter in. Malayalam omitted, — 
Ed.) This view of the evidence also does. 
not appear to be correct. In chief exam~ 
ination P.W. 1 has definitely stated that 
the consideration of Exts. Al and A2 has 
been paid to D. W. 3, that is (matter in 
Malayalam omitted. — Ed.). The matter 
was pursued in  cross-examination 
where he definitely stated that 
under Exts. Al and A2 he paid cash- 
amounts to third: defendant, The lower 
court was in error in holding that PW1 
did not directly state that he paid the 
cash amounts. P. W. 5: has been dis- 
missed:.as an unreliable witness, This also 
appears to be a hasty conclusion, It is 
true that he is a casual witness: But his 
name has been elicited in ‘cross-examina- 
tion of P. W. 1 as one ‘of the- persons 
present. He has given an -explanation for 
his . presence». at: the: : shop: ..There :is 
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nothing inherently improbable‘in the ex- 
planation. He -appears to be a respéct- 
able witness, “A reading of his evidence 
sounds -as if he is speaking the truth 
He has not definitely identified the: bor- 


rower as the defendant, If he is a hited- 


witness, he could: have been easily per- 
suaded to identify the borrower, He has 
only deposed that he saw P. W. 1 pay- 
ing large amount of money to the ad- 


Joining trader, who executed promissory’ 


note. The way in which he has given 
evidence shows that he is only speaking 


the truth and has not been hired for the- 


occasion, Of course his evidence is not 
sufficient to corroborate the plaintifi’s 
case, but it is a circumstance which goes 
in favour of the plaintiff's case, , 

11, We have already referred to the 
evidence relied on by the plaintiff, It 
consists of the evidence of P. W. 1 who 
speaks regarding the transaction and the 
corroborative entries in the account 
books. We have noticed that the means 
of P. W. 1 to make payments has not 
been challenged. There is nothing im- 
probable in fellow-traders in arecanuts 
running business in the same neighbour- 
hood helping each other in cases of need. 
The evidence of D. W. 1 is of no assist- 
ance since he pleads ignorance and al- 
leges only the absence of need and auth- 
ority in the third defendant to contract 
loans. Absence of need hag not been 
established since we have found that the 
entries in Ext, B3 by themselves are not 
reliable. We will separately deal with 
the question of authority of the third 
defendant to contract loans. We have 
referred to the fact that even Ext. B3 
contains entries to the effect that loans 
have been taken. for the purpose of. part- 
nership business. It is not as if taking 
loans does not fall within the purview of 
managing a business like this. In fact, 
Ext. X1 itself contemplates the firm rais- 
ing loans. The third defendant came up 
with a specific case that he executed 


Exts. Al and A2 only as separate secu- ~ 


rity for price of arecanuts purchased. 


There is not a shred of evidence to show . 


that the. documents were executed only 
by way of security and not as urged by 
P. W. 1. There is: nothing suspicious re~ 
garding the entries in the account books 
relied on by P. W. 1.. It:may be that 


D. Ws. 2 and 3 fell out: sometime in 1971. . 


There is nothing to: show that they had 
fallen out in 1969 or 1970, though Ext. B1 
would show that they had some differ- 
ence in 1968, -In -the nature and circum 


stances‘of the -case .it is difficult to ac- ` 
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cept that ‘third defendant’ would have 
helped in concocting Exts, Al and A2 
It is in: évidence that second defendant 
is ‘a rich trader in Mangalore. There is 
no suggestion in the evidence or plead- 
ings that the third defendant is not a 
nian‘ of substance or is a man of straw 
from whorn no recovery could be made. 
It is difficult to’ believe in the circum- 
stances of the case that the third defen- 
dant: would have been a party to con* 
coct documénts which would create li- 
ability for huge amounts in third defen- 
dant himself. Learned trial Judge did 
not properly appreciate the evidence, 
oral and ‘documentary, and the circums- 
tances and probabilities. The evidence ad- 
duced is quite sufficient to establish a 
preponderance of probability in favour 
of the truth of P. W. 1’s case, The mate- 
rial before the court is not sufficient to 
show ‘that the documents were brought: 
about in collusion. If Exts, Al and A2 
are genuine tfansactions there is a pre- 
sumption in support of consideration, 
though such a presumption may not be 
drawn against the second defendant, But 
the evidence of P. W. 1 ‘supported by 
the entriés in the account books and the 
admitted means of P. W.1 to pay 
amounts and the attendant circumstances 
alréady discussed above. are sufficient to 
establish passing of consideration under 
Exts, Al ‘and A2 also, 

°12, We may now consider Ext. A37.. 
The promisee under Ext, A37 is the 4th 
defendant “in O. S. No, 252/72- examined 
as P. W.°4. ` He endorsed the promissory 
note in favour’ of his father-in-law- 
plaintiff’ examined as P. W. 2. -P.W.4 
is’ also `a. trader ‘in arecanuts and „other 
commodities at Chalisserry. © P.-W. 1- is 
an agriculturist who. also lends money. 


P.W. 4 has deposed that on a very large 


number of occasions he has advanced 
small amounts up to Rs, 5,000/- to the 
third defendant for urgent purposes on 
occasions when the third defendant re- 
quired money. on account of the closure 
of banks etc., and whenever repayment 
was not to be made within 24 hours the 
transactions were entered into the ac 
count books of P.W. 4’s shop. On. the. 
date of Ext. A37, . the third defendant 
approached him for a loan of Rs. 50,000/- 
to pay people who supplied arecanuts to 
the firm. P. W. 4 had no money., He 
went in -his car to the house of his 
father-in-law. P. W. 2 and took. from 
him Rs., 27,000/- which he advanced to 
the third. defendant for which. Ext. A37 
promissory note. was executed. The 3rd 
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defendant had undertaken to pay. it 
within 8 days without interest, Since 
money advanced was net. his own and 
taken from the father-in-law, it does -not 
.find a place in his accounts... Ext. A37 
was not given as a security for price of 
arecanuts ‘purchased. The promissory 
note was not taken in the name of PW2 
because PW2 did not know the third de- 
fendant. The witness actually. saw the 
third defendant disbursing the money to 
| arecanut vendors in the shop. No inter- 
est was stipulated at the time of execu- 
tion of: Ext. A37 because it was a loan 
for 8 days. Subsequently his father-in- 
jaw and wife began to press him to re- 
turn the money to ‘the father-in-law and_ 
then he made an endorsement of the 
promissory note in favour of the father- 
in-law, 


13. P. W. 2 has also supported the 
evidence of P. W. 4. He has cash amount 
of about Rs. 30,000/- which he used to 
advance to needy persons. A week or 
10 days prior to the date of Ext A37, 
four persons (whose names are given by 
him) returned the amounts borrowed by 
‘them and this amount was kept in his 
house, On the date of Ext, A37, his, son- 
in-law came and asked for some money 
to help:a fellow trader for a short while 
and accordingly he paid him Rs, 27,000/-. 
Ten days later P. W. 2, began to press 
his son-in-law for return of the money. 
His son-in-law agreed to repay and 
made over the promissory note.to him 
saying that he will.pay the amount later. 
There were other occasions wher son-in- 
Jaw had borrowed from him and return- 
ed the money. The witness has no. ac- 
counts or bank accounts, 


4, We have already adverted. to the 
nature of the evidence given by D.Ws.1 
and 2. D. W. 1 has no personal know- 
ledge about any of the transactions of 
the firm at Chalisserry and he is’ not in 
a position to affirm or deny anything. 
The stand taken by him is’ that- ‘this 
transaction does not find a place in. ac- 
count book Ext, B3 maintained by the 
third defendant on behalf of the firm. 
We have already noticed that no reliance 
. could be placed on the entries in Ext. B3; 
therefore Ext, B3 cannot be accepted: as 
sufficient rebuttal of the evidence ‘of 
P. Ws. 2 and 4, That leaves us only with 
the testimony of D. W. 2. In his written 

statement, the stand taken is’ that 
Ext, A37 was executed -as a security for 
price. arecanuts purchased and subse- 
quently payments have been madé, “ He 
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repeated, the stand in chief.examination, 
but under stress of cross-examination he 
had to-admit, as we have already noticed 
that Ext. A37 is practically.a trans- 
action of borrowing. , He says: “I should 
have paid, If I borrowed I should have 
paid. I have. paid it.: I don’t remember 
if I asked for return of the documents 
when I pa. His failure to take back 
Ext, A37, is sufficient to. show that the 
theory. of security propounded by him ` 
cannot be true. It may also be noticed 
that there was no . effective cross- 
examination of D. W.2:on behalf of the 
second defendant. We, have also noticed . 
that it is improbable , that the third de- 
fendant who would also be liable under 
Ext. A37 transaction would have collud- 
ed with P. W. 2 or 4 to concoct docu- 


_ments. like Ext, A3 or execute it without 


consideration or failed to take-it back if 
the loan or transaction had been dis- 
charged. The mere fact that till the fil- 
ing of the suit these persons have been 
friendly with each other would not lead 
to,.any inference.of collusion. 


‘15, The trial court however did not 
properly consider the evidence and cir- 
cumstances, The trial court drew an-ad- 
verse. inference from the circumstance 
that this loan is not mentioned in the ac- 
count books of P. W. £s shop.. The rea- 
son is- obvious, namély; that the amount 
was not taken from his business. This 
explanation was not adverted to -by the 
trial court. Trial court also commented 
on the mention of interest in the: en- 
‘dorsement made by P. W.4 to. P. W. 2. 
This is not material.as the consideration 
for the endorsement ' was the original 


-borrowing made by P. W. 4 from P. W.3 


and they are close relations.. The trial 
court also thought that 21-12-1969 © the 
date of Ext. A37 was Sunday on which 
none of the parties admittedly: did any 
business. . We .. have . carefully gone 
through the oral evidence ‘in the case. 
We are unable to find any such admis- 
‘sion as'is referred toby’ the trial Court. 
The ‘evidence of P. W. 4 would suggest: 
‘that Ext, 'A37 was written in. his shop. 
Even'-assuming that none of these pet- 


‘sous conduct any business on a Sunday, 


‘that: by itself is not'a factor ‘to impro- 
babilise . the truth or genuineness of 
Ext. A37- transaction; considering =; the 
nature of the business - transacted by _ 
these. traders. Their business consists in ) 
making bulk purchase of.‘arecanuts and 
‘cotimodities from agriculturists 
“and ‘selling them: to:persons at. Manga- 


‘Tore, Bombay. and ‘other places:. We: haya 
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already noticed that. Ext. B1 :contem- 
plates that the firm may have to' borrow 
monies fór the. purpose of the business. 
Such traders. have to find cash amounts 
to pay parle re ig intending.. to’ sell 
their commodities} Turning away such 
intending sellers. on account of lack of 
cash amount. at hand would: seriously af- 
fect business: We may also notice that 
all these transactions took place in a 
small bazar in: a- rural area where the 
idea of Sunday.:as a holiday may not have 
taken deep. foots. It cannot be said that 
agriculturists intending to sell arecanuts 
or other commodities would avoid com- 
ing on Sundays. - We find that not even 
a suggestion on this has been put 
on behalf of the second defendant ;to 
D. W. 2: The reasons which weighed 
with the trial court to hold against Ext. 
A37 transaction ‘do not appear ‘to | be 
sound. We are‘unable to find any proper 
or sufficient reason to disbelieve the evi- 
dence of P. Ws. 2 and 4 inthe light of 
Ext. A37 and admissions made by DW2 
in cross-examination, If their evidence 
is accepted it ‘must follow that Ext. A37 
is also true and genuine supported by 
consideration and is not collusive docu- 
ment, 


16, The trial court has found that 
Exts. Al, A2 and A37 have been mate- 
rially altered. and therefore can have no 
legal effect. The third defendant took 
the stand that when he signed and gave 
these documents, no stamps had been 
affixed and they must have been clande- 
stinely affixed subsequently and purport- 
ed to be cancelled by drawing two lines. 

‘}In each of these documents the stamps 
‘jare seen affixed on the face of the docu- 









the case of a negotiable instrument, 
the court is entitled to draw an intial 
resumption that. it is properly stamped, 


alteration on the face of it; the plaintiff 
will have to be required to make out that 
there was no alteration after its execu- 
tion. With respect, . we agree with the 
observations to this effect made by K. K. 
Mathew, J. (as he then -was) in Sankara 
Pillai v. Usman Settu (1983 Ker. LT 241). 
The trial court did not advert to this 
initial presumption nor draw any proper 
conclusion therefrom: Having carefully 
examined these three documents we are 
unable’ to find anything suspicious on 
their faces; nor are there any overt indi- 


- 3K. A, Lona v.’.Dada Haji Ibrahim Hilari & Co, 


‘respondent strenuously: 





Ker, 95 


cations of alterations or tampering. 
Therefore. the burden of. establishing 
material alterations rests ey en the 
defendants: or i 


. 47, It is seen. that in each of these in- 
omak the stamps’ are cancelled not 
by the third defendant putting his sig- 
nature on them, but by drawing two 
parallel lines across the stamps. The 
lower court thought that this. Dethod of 
cancelling stamps is quite contrary to 
the common course of transactions and 
therefore it creates suspicion regarding 
this aspect of the case. Though the trial 
court did not find any difference in ink 


- used. in drawing the lines in regard to 


Exts, Al and A2, the lower court found 
such..a difference in regard to Ext. A37. 
Having carefully examined all the three 
documents, we are unable to find any 
difference’ in the ink used to draw the 
lines’ and the ink used to affix the sig- 
nature or make the other writings in any 
of the documents, ‘There is. also no 
material before the Court to show that 
normally the only way of cancelling 
stamps is by writing signature on them. 
Much less is there anything to suggest 
that no other way is lawful or that this 
way is the normal way adopted by all 
parties, The evidence of PW [I in the 
case of Exts, Al and A2 and the evidence 
of PW 4 ‘in the case of A 37 is that the 
third defendant himself affixed the 
stamps and cancelled them, though this 
is denied by DW 2 We have also seen 
from ‘the manner in which these docu- 
ments are written and the transactions 
themselves show that the documents arẹ 
intended to be promissory notes. 
We have also seen that there is 
nothing to probabilise the conten- 
tion of the third defendant that the 
documents’ are executed only as security. 
Our conclusion is that the documents 
are intended to be promissory notes, 
so, in the normal course of events, the 
parties would have taken care to se€ 
that, they were stamped and’ the stamps 
cancelled. The, 3rd defendant has no 
casé that he was. not aware that the 
dccuments are required to be ‘stamped 
or that the stamps. required to be can 
celled and therefore it; was not so done. 


18. The learned counsel for the 2nd 
contended, that 
drawing two lines across the stamps #8 
not sufficient cancellation according to 
law. Section 12 of. the Stamp Act deals 
with’ „cancellation. Section. 12. (3) of the 
Stamp Act reads thus : : 


t 
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(3) The person 
tion (1) to cancel an adhesive stamp may 
cancel it--by writing on or across the 
stamp his name or initials or.the name 
or initials of his firm with the true date 
of his so writing or in any other effectual 
manner.’ 

Even ada to this provision cancel- 
lation by writing the signature or initials 
is not the only way of cancelling the 
stamp. Cancellation must be done in an 
effectual manner. Writing the name or in- 
itials is one such effectual manner in- 
dicated in Section 12 (3) of the Act. 


| There could be other effectual ways in 


which stamps could be cancelled, The 
purpose of cancellation is.to see that the 
stamps are not used again as is mention- 
ed in Section 12 clause (1), (a) and (b) of 
the Stamp Act, where it is stated “can- 


| cel the same so ‘that it cannot be used 


again”, Learned counsel for the second 
respondent pointed out that where one 


| or two parallel lines are drawn across 
| the stamps, it is still possible for some- 


body to put his signature above the line 
to make it appear that the stamp was 
being cancelled for the first time and in 
such case it cannot be said to be an ef- 
fectual cancellation and therefore draw- 


_ ing a line or two in that fashion cannot 


be said to be effective cancellation, We 
are unable to agree with this submission. 
e expression “so. that it cannot be 
used again” only means that it cannot 
be used again in.the normal course with- 
out realising that the stamp has already 
been cancelled, The expression does not 
imply that the cancellation must be made 
such a way as to make it impossible 
for any dishonest person to use the same 
once again fraudulently. The test to see 
.a stamp has. been effectually cancel- 
led is to see, whether an ordinary, honest, 
law-abiding citizen would on seeing the 
stamp believe that it is already cancel- 
led and therefore refrain from using it 
or. would believe that it has not already 
been used and therefore would proceed 
to use- it once again. We are fortified in 
this view by the authorities collected at 
pages 196 and 197 of the Indian Stamp 











.Act. by K., Krishnamurthy and R. Mathru- 
‘butham 1980, Edn. . The learned authors 


refer to various decisions in the follow- 
ing manner: 


` tOn the other hand, it has been held 
that the words “so that it-cannot be used 
again” - do not imply such a degree _of 
cancellation as would make ‘it impossible 
for any ‘dishonést person to make there- 
after a fraudulent use of stamp, -The 
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criterion for determining © whether. a 
stamp has. been: effectually: cancelled is 
whether the ordinary conscientious man 
would, on seeing the stamp come to the 
conclusion that it has been already used. 
The question is one that depends on the 
facts of each case. Thus cancellation .of 
the stamp by drawing diagonal lines 
across it, their ends extending to the 
paper, would be sufficient. Drawing lines 
across an adhesive stamp isa good cancel- 
lation provided an intention to cancel is 
clear from what has been done. So also 
the drawing of two lines crossing each 
other across the face of the stamp. Also 
the drawing of two parallel lines on the 
three stamps affixed to a promissory note 
where a perusal of the note showed that 
the intention to cancel was clear...... 


19..A scrutiny of Exts. Ai, A2 and 
A37 shows that across each of the stamps 
affixed in these documents two parallel 
lines have been drawn. These lines indi- 
cate the intention to cancel the stamps. 
The lines have been drawn in such 


‘manner that it would be evident to any 


ordinary person that the stamp had al- 
ready. been used. The cancellation in the , 
instant case. is therefore effective and . 
lawful. When cancellation has been 
made in a lawful manner we do not 
think any suspicion could be attached to 
it by stating that cancellation has , not 
been done by writing the signature over 
the stamps or that it has not been done 
in the proper manner or normal way. 
On the other hand, we are of opinion 
that since the documents purport to be 
promissory notes, in the normal , course 
stamps could have been affixed and they 
would have been cancelled. This is what 
is spoken to by P. Ws. 1 and 4 also. We 
find no reason to reject their’ testimony. 
The lower Court did not care to consider 
their testimony at all 


20. The learned counsel: for the second 
respondent further contended that if 
stamps were affixed and cancellation was 
subsequent to the execution of the pro- 
missory note, it would amount to mate- 
rial alteration’ and that is what -happen- 
ed in the case of the instruments ‘involv- 
ed. in this case, PW1 has deposed that 
the 3rd defendant affixed the stamp and 
cancelled the same. In ‘cross-examina- 
tion he stated. that when: third -. defen- 
dant put his signature-in Exts, A1 -and 
A 2, ‘stamps have been: affixed and. after 
putting his signature he, cancelled the,- 
stamps. He denied that stamps have been 
affixed just before the suit: We have al- 
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ready noticed the evidence of PW 5 that 


he had. séen promissory ‘notes being ex- 


ecuted .and stamps being affixed. PW-4 
who. gave evidence with reference - to 
Ext, .A 37; stated in chief - ‘examination 
that, stamps: had been affixed at the time 
of writing and cancelled: by 3rd‘ defen- 
dant. at the time of signing: and before 
delivery of the promissory ‘note. 


21,- Section 2 (12) of the Stamps Act 
states’ that unless there is something re- 
pugnant ‘in the subject or context, the 
expression. “executed” means ` “signed”. 
We have alteady ‘adverted to Section 12 
of the’ Stamp Act. Clauses (1) and (2) of 
Section 12° which have a bearing on this 
question read as follows: 


“12. Cancellation of adhesive PARS —. 


- (1) (å) Whoever affixed any adhesive 
stamp to any instrument chargeable with 
duty which has been executed by any 
person shal, when affixing such stamp, 
cancel ‘the: same so that it cannot be used 
again; and ~~ 


(b) whoever executes any . instrument 
on any paper bearing an adhesive stamp 
shall, at the time of execution unless 
such stamp has been already cancelled 
in manner aforesaid, cancel the same so 
that it. cannot be. used again, 

(2) Any instrument bearing an ads 
hesive stamp which has not been can- 
celled so that it cannot be.used again 
shall, so far as such stamp is- concerned, 
be deemed to be unstamped,” 

Section 12 makes it clear that either the 
stamp must be cancelled when it is af- 
- fixed or if it is'not so cancelled it must 
be cancelled at the time of execution, 
which is, as per the definition of the 
word ‘execiition’? means-at the time of 
signing. This provision however should 
not be interpreted in a mechanical way 
so as to defeat justice or prevent people 
from following rules of law in a reasona- 
ble way. We are concerned with several 
acts, required to be done in . connection 


with the promissory note, namely, writ- . 


ing, signing, affixing stamps, cancelling 


it and delivering the same to the pro- 
misee, . Cancellation. is expected to be 
done -according to Section 12 ‘of the 


Stamp Act, either when stamps are affi- 
xed or. when it is executed, that is, when 
it is signed. .If we look. at: the section 
in a’ mechanical way, it means either- 
affixing and cancellation. must be done, 
simultaneously or at the same time, that’ 
is, at the . identical moment. or -signing 
and .cancellation. must be done at the 
1981 Ker./7 ` V G26. 


N 


K. A. Lona-v: Dada.Haji Ibrahim. Hilari &° Co, 


identical. moment, In practical terms, 
this is- an impossibility. This provision 
must be understood in a reasonable and 
intelligible way. . Viewed in this light, 
the provision could only mean that the 
stamps must be cancelled either imme- 
diately they are affixed or immediately 
after the maker puts his signature. In 
other words, the entire process must take 
place’in such a manner that one must be 
able to say that it has been done simul- 
taneously as part of the same transaction 
T. C.- Raghavan, J. (as he then was) took 
the same view in Markose v. Varkey 
(1966 Ker LT 603): (AIR 1966 Ker 315), 
relying on the ruling of the Division 
Bench of Madras High Court’ in Surij 
Mull v. Hudson ( (1901) ILR.24 Mad 259). 
We are in respectful agreement with the 
view taken by the earlier Kerala deci- 
sion, as that is the only practical and 
reasonable way of interpreting Sec, 12 
of the Stamp Act. 


~ 22. There is the evidence of PWs 1 
and 4 relating to affixing and cancella- 
tion of the stamps. The trial Court did 
not go into this evidence. The evidence 
is consistent with the normal course of 
conduct -and is in accordance with the 
initial presumption that an instrument is 
properly stamped. The expression “pro- 
perly stamped” means not only that 
stamps of the requisite money value are 
affixed, but that they are lawfully can- 
celled, The reasons -urged by the trial 
Court to hold that there is something 
suspicious in the cancellation do not ap- 
pear to be- sound. Further, mere suspi- 
cion in the matter is not sufficient to’ come 
to a conclusion that there has been ma- 
terial alteration in the document. 
A finding that an instrument is 
materially altered, as in the case of any 


finding by a Civil Court, must be the! 


result of a preponderance of probability 
established on the basis of evidence and 
circumstances. There is no such prepon- 
derance of probability established in 
case in regard to allegation of material 
alteration in the promissory notes. We, 
therefore, hold that defendants 2 and 3 
have failed to prove that the documents 
are materially altered. 


` 23. The trial Court has also held that 
the promissory notes were executed by 
the 3rd defendant for and on behalf of 
the firm and the third defendant was 
competent to execute. the promissory 
notes, so as to bind defendants 1 and 2 
This finding is challenged by the learned 


+ 
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counsel for the 2nd respondent," The 


learned counsel, Shri P. V, Ayyappan, | 


for the 2nd. respondent strenuously con- 
tended that Ext, B1, which is the ori- 
ginal -partnership agreement, did not 
confer any right on the 3rd defendant to 
contract debts without the junction of 
‘the second defendant, that even the 
limited right conferred under Ext. Bl 
has been further restricted in 1968 by 
Ext, X1, that on the face of Exts. Al, 
A2 and A37 it is not apparent that: the 
third defendant executed them for. and 
on behalf of the firm, and therefore 
even if the other findings of the ‘trial 
Court are to be reversed, no decree‘ can 
be passed against defendants 1 and 2: 


24. Ext. Bi ‘partnership deed’ con- 
stitutes the third defendant as the Ma- 
. naging Partner of the firm and directs 
that he shall be in charge of the day to 
day business of the partnership firm. It 
requires that bank accounts in the name 
of the firm shall be opened by the part- 
ners, though: the accounts shall be ope- 
rated by the third’ defendant, Clause 10 
of: Ext, X1 states that the partnership 
may raise or- borrow loans, :or overdrafts, 
cash credit ete., from banks or other 
parties on the securities of the assets 
of ‘the firm or without any . security. at 
such rate of interest etc. This _ clause 
makes it clear that the agreement - con- 
templated raising of loans as part of the 
process by which business activity of the 
firm is to be carried 
course does not confer.any specific power 
on the third defendant to contract loans 
by himself, nur does it create any re- 
striction on his power. A specife con- 
ferment of power to contract debt on a 
partner in a ‘trading firm is unnecessary 
since! every partner is an: agent of the 
firm for the purpose: of business of the 
firm. This follows from S. 18 of the Indian 


Partnership Act which reads:: “Subject to - 


the provisions of this Act, a partner is the 
agent of the firm for the purposes of the 
business of the firm” and Section.19 (1) 
of the Act which reads thus:- Subject to 
the provisions of Section 22, the act of a 
partner wi.uch is done, to carry on, in 
the usual way, business of the kind car- 
ried on.by the firm, binds the firm. The 
authority of the partner to bind the ‘firm 
conferred by this section As called ‘his 
“implied . authority”. 

. 25, A reading of Sections 18 and 19 of 
the Partnership Act makes it clear that 
every partner is an agent of the firm for 
the purpose of carrying on business and 
the act of the partner which is done to 
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out, Ext. X1 of' 
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carry on only in the usual way, busine 
of the kind carried on by the firm binds 
the firm subject of course to the provi-| 
sion of Section 22 of the Act, We have 
already noticed that Ext, X1 contem- 









be no doubt that by virtue 
and Sections 18 and’'19 of the Partner- 
ship Act, the Managing Partner of the 
3rd defendant had every right to borrow’ 
monies for the purpose of the firm, i 

26. According , to the second defendant, 
the third. defendant was misusing his 
power and this was objected to by . the 
second defendant and subsequently in 
1968, the parties entered into. Ext, BI 
agreement restricting the power of the 


_ third defendant to contract debts. Under, . 


Ext, B1, the third defendant’ ‘agreed not 
to, make private dealings or. private bor- 
rowings or to lend the name of the firm 
for his private dealings and private bor- 
rowings without the conSent of the second 
defendant. He further undertook to en- 
ter in the account books of the firm all 
dealings of borrowings, purchase or sales 
made by him. He also undertook ‘not 
to`’ borrow money’ from any parties 
clandestinely or privately in the name 
of the firm without the consent of ‘the 
second defendant. Ext. B1 does not 
show that the’ right of the. Managing 
Partner to. raise loans on behalf of the 
firm has in’ any-way been restricted, He 
only undertook not to make private dear 
lings ‘or borrowings in the name of the 
firm -and to - màintain proper’ accounts 
and’ not to: borrow monies clandestinely , 
and’ privately in the name of the frm — 
without the consent of the second defen- 
dent. Weare unable to read into these 
provisions any substantial restriction of 
his right ‘to borrow monies on behalf of 
the firm, which’ is recognised under .Sec- 
tions 18 and 19 of the Partnership Act. 
It may be noted that Sections 18 and-19 
clause (1) of the Act do not contain ` a 
non obstante clause, aias 

27. PWs 1 and 4 have deposed: that 
the third defendant represented to-them 
that he had ‘the power to borrow monies 
on behalf of the firm. They have also 
deposed that they ‘were not informed 
about the so-called’ restrictions created 
in Ext. Bl document. The firm’ had bank 
accounts in several ‘banks. The evidence 


~of the Manager of’one of the banks, PW3 Y 


would show that even though’a cory of 


Ext, X1 has ‘been submitted to the bank, 


a copy of Ext.‘B1 has not ‘been so sub- 


- mitted, DWs 1 and'2 also have ‘no’ case 


vay “th 
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that these persons- : were aware of the 
terms. of Ext. Bl. It cannot therefore be 
said that PWs 1 and 4 were aware of the 
so-called restrictions in Ext. Bl. .Thus, 
the implied power of the 3rd.‘defendant 
to borrow money on. behalf of :the:.firm 
from third parties remained’ unimpaired, 
so far as third parties were concerned, .. 
28. Section 20 of the Indian Partner- 
ship Act.contemplates contract between 
the partners to extend or restrict the 
implied authority of a.partner. Such a 
restriction shall not affect an act done 
by a partner on behalf, of the firm fall- 
ing within his implied authority unless 
the person with whom he has dealings 
knows of the restriction or does not know 
or believe that partner to be a partner. 
_ Defendants 2 and 3 have no case in the 
written statement or in their evidence 
that PWs 1 and 4 did not know or believe 
the third defendant to be. a part- 
ner or knew about any. of the 
terms and conditions of Ext. Bl. - It 
cannot, therefore, be said that borrow- 
ing by third defendant on behalf of the 
firm will not bind the firm. by virtue; of 
the: terms of Ext, X1. a 


29. It is next contended by the learti- 
red counsel for the second responderit 
that the borrowings under Exts, Al, A2 
and A37 were really not made on. behalf 
of the firm and were not ` expressed to 
be so made and therefore the firm and 
the second defendant are not liable, He 
placed reliance on Section 22 of the 
Indian Partnership Act and. $. 27 of the 
Negotiable Instruments Act. Section 22 
of the Indian Partnership Act says: ' 


99. In order to bind a firm, an act or 
instrument done or executed by a patt- 
ner or other person on behalf of the 
firm shall be done or executed in the 
firm name, or in any other manner ex- 
pressing or implying an intention to bind 
the firm”. 

Relevant portion -of Section 27 of 
Negotiable Instruments Act reads thus: 

“27 Every pérson capable of binding 
himself or of being bound as mentioned 
in Sec. 26, may so bind himself or be 
bound by a duly authorized agent act- 
ing in his name”, 


30. According to Sri. P. V. Ayyappan, 


counsel for the second respondent, an in- 
strument can be treated as executed in 
the firm name for the purpose of Sec- 
tion 22 of the Indian Partnership Act 
only where the partner signs for and on 
behalf of the firm. He also contended 
‘that in order that an act may be treated 
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_ or the’ other partner. 
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as an.-adct of ‘an “agent, the. .agent ‘must 
act in the name of the. principal as per 
Section 27; of the Negotiable Instruments 
Act. and_ this also :would mean that the 
act must be specifically expressed to be 
done for and on behalf of the partnership 
We shall presently 
consider the decisions relied on in, this 
connection, “ 

31. In the decision reported in John- 
stone v. Mt. Jan Bibi, (AIR 1928 Lah 722) 
the existence of a partnership ` itself 
had been denied, The promissory note 
was written and signed by one of the al- 
Teged partners, who made the promise to 
pay in .thée words “I promise to pay”. It 
was written in the letter-head Of the 
printing press alleged to have been run 
by the partnership: It was held that the 


‘promissory note was not executed by the 


alleged partner on behalf of the firm and 
the use of the letter-head of the’ print- 
ing press was only to inditate his ad- 
dress. The -Court relying on an earlier 
decision of the Privy Council in Sadasuk 
Janki Das v. Kishan Pershad (AIR 1918 
PC 146), observed that the real point for 
decision is whether the promissory note 
has been so’ drawn that in form it binds 
the firm...In other words, importance 
Was attached to the form of the aoe 
ment also.. 


t 
1 


32. -Tn the decision snorted in Pat- 
tabhirami Reddi v. Balliah, (ATR 1928 
Mad 1196) the promissory note was 
signed by two- persons; who happened to 
be partners in a firm along with a third 
person, But the document recited ‘that 
the borrowing was made for the neces- 
sity of the partnership firm, It was held 
that ona fair interpretation of the in- 
strument ` the name of the firm as the 
party liable is sufficiently disclosed and all 
the partners are liable. It was argued be- 
fore the. Court that the firm will be lia- 
ble’ only if the partners signed in their 
capacity as partners or specifically in the 
name of the firm. This argument was 
rebutted by relying on Section 27 of the 
Negotiable Instruments Act which pro- 
vides. that a person may be bound by 2 
duly authorised agent “acting” in his name 
and distinguishing the expression tact- 
ing”. from the expression “signing”. 
Reilly, J., also relied on the decision in 
Sadasuk Janki Das v. Kishan Pershad, 
(AIR 1918 PC 146) to hold that principal 
will be bound by agent’s signature to a 
promissory note if his name is disclosed 
in such a way that on a fair interpreta- 
tion of the instrument his name is the 
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| real name of the person liable, It was 
held. that it is unnecessary that there 


- must be anything in the signature to- 


show that signatory signs for the princi- 
pal. 
33. In the decision reported in Sagar- 
. mal v. Bhikusa Tuljiram, (AIR 1936 
Nag 252), a promissory note, was signed 
‘by one of the partners of the ‘firm, who 
did not describe himself to be a partner 
‘and he made a promise to pay using the 
words “ I promise to pay”. He gave his 
own individual address and not the firm 
address in the instrument. The body of 
the document also referred to the per- 
sonal name and not the firm. Relying 
on the decision in AIR 1918 PC 146, the 
Court came to the conclusion that unless 
the responsibility of the firm is made 
plain and can be instantly recognised 
since the instrument passes from hand 
to hand, the person signing alone is lia- 
ble. 


34, In Rangaraju v. Devichand Bhoo- 
taji (AIR 1945 Mad 439) the court had 


to consider a promissory note signed by - 


a person, who happened to be one of the 
partners of the firm, and the promissory 
note did not in any way disclose either 
the name of the firm or the connection 

_ of the signatory with the firm, but it 
mentioned that the money was borrowed 
for the. purpose of partnership business. 
It was held that the firm was not liable. 
It was argued that the firm is liable in 
view of the implied . authority of a part- 
mer contemplated in Section 22 of the 
. Partnership Act. This argument was over- 
ruled by Patanjali Sastri, J., (as he then 
was) as follows: 


bs ere the suit having been based solely 

on the note, the question arises as to 
` whether the note has been executed in 
such a form as to make thé petitioner 
. also liable on the note as a partner, Sec- 
‘tion 27, Negotiable Instruments Act, 
enacts that every person capable of bind- 
ing himself or of being bound as men- 

` tioned in Section 26 may also bind him- 
self or be bound by a duly authorised 
agent acting in his name. This involves 
the consequence that, so far as the mak- 

.. of a promissory note, 
are concerned, these acts must, in order 
to bind the firm, be done by a partner 
ii the name of the - firm, and it is not 
sufficient that they are "done in’ ` any 
other manner. expressing or implying an 
intention to bind the firm, which under 
Section 22, Partnership Act, would other- 
` wise “be ‘sufficient to bind the: 


A 
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firm, for . -bound by” a- duly authorised -- 


A.L R. 


the latter section must yield to the spe- 
cial pene of the Negotiable ARPA 
ments Act. 

It is not, however, necessary that the 
note should be signed by the partner in 
the: name of the firm but the name of 
the firm as the party liable on the note 
must be sufficiently disclosed”. 

* (emphasis ours) 

35. The decision reported in Adikappa 
Chettiar v, Official Assignee (1969-2 Mad 
LJ 115) dealt with a promissory note 
signed by an individual who happened 
to be a partner in a firm of which she 
and her husband were partners, The pro- 
missory note did not disclose in any 
manner the name of -the firm or the 
firm liability, though evidence was ad- 
duced to show that money was actually 
utilised for the benefit of the firm, It was 
held that only the signatory was liable 
since on the face of the promissory note 
she alone was the debtor and not. the 


36. Reliance is also placed on the de- 
cision reported in Devji v. Magan Lal 
(ATR 1965 SC 139) which related to- a 
case of sub-lease taken by a person who 
happened to be one of the partners, But 
the case put forward consistently. was 
that the lease was taken benami on be- 
half of all the respondents and the case 
was not proved. When the appeal was 
argued. in the Supreme Court, it. was 
contended that the signatory -. being a 
partner, the firm is liable imder Sec, 22 
of the Indian Partnership Act.’ Since 
sub-lease was not executed in the name 
of the firm and the signatory. did not ob- 
tain the lease acting on behalf of the 
firm it was held that: the partner did not 
bind the firm by the transaction. As to 
under what circumstance a transaction 


could be said to have been executed in . 


the name of the firm ` was not considered 
by the Court. - 


37. On a close. consideration of the 
provisions -of the Negotiable - Instruments 
Act in the light of the decisions referred 
to above, in our. opinion, ‘the . correct 
position. appears to:be as follows, in so 
far as a. negotiable . instrument.-is- con- 
cerned. In the norma] course a signatory 
ofa negotiable instrument alone is liable 
thereunder. Even- if: he happeris to sign 
an instrument only as an agent, he alone 
will be liable if he signs 
indicating thereon that*he signed- only 
as an agent or that he does not thereby 
intend to incur personal --responsibility. 
At the same time; a’ principal may be 
‘agent ex- 


it- without}, 
pi 
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cuting -a negotiable instrument, provid- 
ed the agent “acts ‘in the name of: the 
principal”, The special provisions (namely 
‘ISections 26 and-27)- of the Negotiable 
Instruments Act override the: provisions 
of Section: 22 of the Partnership Act, in 
so far as negotiable instruments are con- 
cerned, In other words, a firm or the 
principal will be bound under a negotia- 
ble instrument only if the agent, that is 
the partner, “acts” in the name of the 
firm. It is not sufficient that the part- 
ner in some other manner implies an 
intention to bind the firm. It is neces- 
sary that the making of a negotiable in- 
strument must, in order to bind the firm, 
be done by a partner in the name of 
























be bound by the partner’s signature if 
the name of the firm is disclosed in such 
‘ja way that on a fair interpretation of the 
instrument, the firm name is the real 
ame of the person liable on the instru- 
ment. The real question is whether the 
instrument is so drawn that in form. it 
binds the firm. It is not sufficient that 
he firm name is mentioned only as an 
address of the signatory-partner. The 
responsibility of the firm must be made 
plain and must be instantly recognised 
from :the form in. which the instrument 
is made, since the instrument may pass 
fromi hand to. hand. The true .meaning 
f the instrument. must be evident at 
the first glance. .This, however, does not 
mean that the firm will be:liable only if 
the signatory signs specifically on be- 
half'of the firm, It is sufficient if the 
form in which the instrument is drawn 
up or made is such that it may be said 
reasonably that the instrument has been 
-|made ‘by a duly authorised agent acting 
in the name of the principal, that is, by 


38. The matter has to be. decided in 
the light of the above principles, Each 
of the three promissory notés.in the case 
has been- written. on a.letter-head which 
contains the full name, description and 
address of the. partnership firm. It is..no 
doubt true that the promissory notes are 
seen signed only by-- third. °.defendant, 
who did not put. the name of the firm .or 
put his description. as. Managing partner 
under the signature. If this had been 
done; -the matter 
: yond all controversy. .’ In the body of the 
. note the promise is not that “I promise 

to pay”, but that “we promise to pay”. 

The expression.. "we", 
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-ta partner acting in the name of the firm. ` 


- would have. been -be- ° 
n - tain the expression 


_it appears to» us, 
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has been deliberately used for the pur- 
pose of disclosing the liability of the firm. 
This view gains strength when ‘we -also 
consider the fact that the promissory 
notes have been executed on the letter- 
heads which contain the full name, de- 
scription. of the firm. It cannot be said 
that the letter-heads have been used 
only to indicate the address of the third 
defendant, On the face of these docu- 
ments it is clear beyond any doubt that 
the third defendant was clearly acting 
and purporting to act .in the 
name of the firm. We agree with 
the view taken by the trial Court that 
by virtue of Section 27 of the Negotiable 
Instruments Act the firm is liable under 
the three instruments, We -have already 
indicated that there is absolutely no evi- 
dence before the Court to show that the 
promisees were aware of any restric- 
tions on the power of the third defendant 
to contract debts or raise loans, On the 
other hand, the evidence would suggest 
that the promisees were informed ‘that 
he had full authority: to do so. We 
agree with the view taken by the trial 
Court that under the promissory’ notes, 
the firm and other partner are liable. 


39. Under these circumstances the lia- 
bility of the defendants under Exts. Al 
and A2 is. clearly established. The pro- 
misee under Ext, A37 is the 4th defen- 
dant in O. S. 252/72, who eéndorséd the 
promissory note in favour of his father- 
in-law, namely, the plaintiff thereunder. 
The endorsement has been ‘spoken to by 
PWs. 2 and 4 and there does‘not appear 
to be any -ground not to accept their 
testimony. If we go by their evidence 
and there is no reason why their evi- 
dence should not be accepted, it is clear 
that the endorsement also is’ supported 
by consideration, since the funds for the 
Joan were advanced by the plaintiff to 
the 4th defendant, and this was adjusted 
towards the “consideration of the en- 
dorsement. . The fact that the endorse- 
ment. ‘mentioned interest. is of no moment 
in weighing the evidence: asa. whole, 


40, Tt is argued by. the learned coun- 
sel for the .respondents that Ext. A37 is 
not negotiable because -it does not con- 
tain. the: words “or order’, We have àl- 
ready seen that. an instrument can be 
promissory note even. if it. does not con-— 
“to the order of”. 

The same is. the position with aa 
to negotiable instrument, as defined `. 


-Section 13, (1)- of ‘Negotiable: a i 
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Act. Explanation 1 to Section:13 of the 
Act says inter alia that a promissory 
note is payable to order which is expres- 
sed to be so payable or which is expres- 
sed te be payable to a particular person, 
and dees not contain words, prohibiting 
transfer or indicating an intention that 
it shall not be. transferable... In other 
ords, a promissory note is payable to 
order in two cases, namely, where it is 
expressed to be so payable to order or 












so payable to order, if it is expressed to 
be payable to a particular person and 
does not prohibit expressly or by impli- 
cation transfer of the note, Viewed in 
is light, ‘it can be seen that Ext. A37, 
is a promissory note expressed to be 
payable to a particular person and does 
mot contain any express or implied pror 
hibition against a transfer and therefore 
it must be treated as payable to order. 
We, therefore, hold that Ext, A37.is ne- 
gotiable and the endorsee is entitled 
to claim the money due thereunder, This 
view is supported by the decisions in 
Jagjivandas v.: Gumanbhai (AIR 1987 
Guj 1) and Parshottam wv. Ishwarbhai 
(AIR 1971 Guj 252). 


41. The last point urged before us re- 
lates to the finding regarding interest 
` claimed by the plaintiff. The trial: Court 
did not believe the version of the respec- 
tive plaintiffs that there was agreement 
to pay interest and therefore- held the 
issue regarding interest against the plain- 
tiffs. Even if the parties did not agree 
to pay interest, the plaintiffs would be 
entitled to claim interest under Sec, 80 
of the Negotiable Instruments ~ Act. 
Under Section 80 of the Act, where no 
rate of interest is specified in an instru- 

ment, interest shall be calculated at the 
rate of 6% per annum from the date on 
which the money should have been paid 
by the party concerned until] realisation 
of the amount due or until such, date as 
the Court directs. Where the instru- 
ment ‘is silent regarding interest, it is a 
case where no rate of interest is specif- 
ed in the instrument. Hence interest 
could be ordered at the rate provided 
under Section 80 of the Negotiable In- 
struments Act, We direct that in the two 
suits, the respective plaintiffs will be 
entitled to interest from the’ dates of 
promissory notes till recovery, 


In the result, the two decrees and the 
common judgment of the trial Court are 
‘get aside. The two suits are decreed as 
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here even if it is not expressed to be 
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prayed for with costs. The appeals are 
accoraingly: allowed with costs.: . 
Appeals allowed. 
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Dr.: K. Anantha Bhat, Appellant v. 
K. M. Ganapathy Dhana and others, 
Respondents.. 

S. A. Nos. 1013 & 1015 of 1976, D/- 
14-1-1981. 

(A) Civil P. C. 6 of 1908), Secs, 100 
101 — Concurrent findings of- fact — 
Finding on basis of Commissioner’s plan 
and report that water from stream is not 
diverted into well — It being a concur- 
rent finding, it will not be interfered 
with in second appeal, (Para 5) 


(B). Easements Act (5 of 1882), Sec, 7 
— Upper riparian owner on the bank of 
natural stream — Cannot prevent lower 
riparian owner from constructing bund 
across the stream for purpose of irrigat- 
ing his lands. 


An upper riparian owner with respect 
to the natural stream is not entitled to 


exclusive user of the water in the na- ' 


tural stream for purpose of irrigating 
land on the bank of the stream, He can- 
not complain of the user of the wateg 
by the lower riparian owner, and in law 
he has no locus standi to bring a suit 
against a lower riparian owner putting 
up a bund across the natural stream and 
diverting the water for purpose of irri- 
gating’ his lands, 1970 Ker LT 124, Foll. 

(Para 6) 
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JUDGMENT :— The Ist defendant in 
O. S. No, 25 of 1969 on the file of .. the 
Munsiffs Court, Kasaragod is the ap- 
pellant in Second Appeal No. 1013 . of 
1976 and the plaintiff in'O. S, No, 161 of 
1968, of the same Court is the appellant 
in 5, A. No, 1015 of 1976. O.:S.. No. 162 
of 1968 is for a permanent ‘injunction to 
restrain the defendants from diverting 
the water of a natural stream into a well, 
belonging to the 3rd defendant. 

2, The defence to the suit is one of 
denial of the plaintiffs right to the use 
of the water in the natural. stream, The 
defendants also deny that they are di- 
verting water from the natural stream 
into a well or tank in S. Y. No. 557/4. 

3. O. S. No. 25 of 1969, isiby the. 3rd 
defendant in O. S, No, 161 of 1968. and 
his son. ' They are the owners “of the 
property. in RS. No. 557/1 and; RS. 
No, 557/4 The natural stream. enters 
RS. 557/1 from the south and flows fur- 
ther north, It touches. RS 557/4 belong- 
ing to the Ist plaintiff at the north- 
west “portion of the property. 

4, The relief claimed in the suit is 
for an injunction restraining ‘the defen- 
dants therein from constructing any 
katta or embankment across the natural 
stream, or from taking water therefrom. 
The katta is being put up touching RS. 
557/4 which would have the effect of 
accumulating the water in the ` stream 
along RS 557/1 and upwards. -The plain= 
tiffs claim exclusive right fo the water 
in the stream and pray for an injunction 
restraining .the defendants: from divert- 
ing the water from the stream by put- 
ting up katta across the same. The Ist 
defendant in O. S. No.'.25 of 1969 is the 
plaintiff in O, S, 161 of 1968. He is con- 
testing defendant in O: S. No: 25 of 196% 
and a joint written statement is filed by 
defendants 1 and 3.:: The other . defen- 
dants in O,'S. No, 25 of 1969 are: the 
owners of the property on the west of 
the natural stream south of the property 
of the Ist defendant in © S., Nò, 25 of. 
1969. Their land is at the same. level 
as the land of the plaintiffs on. the oppo- 
site bank of the natural stream. The con- 
tention -of the first defendant in O. S. No. 
25/1968 is that he is the owner..of the 
property in R. S. 555/2-D ` on the west- 
ern side of the natural stream, entitled 
to the use of water of the stream for ir- 
rigating- his areca garden in R. S. 555/2D, 
and also the paddy fields in R-S. 555/24, 
2B and 2C belonging to himself -and 
others by diverting: water from -the 
stream. For irrigating the areca garden 


K. Anantha v. K. M. Ganapathy - 





, Ker. 10% 


and the. paddy fields, the construction of 
a katta. across -the natural stream is 
necessary. and that -is the accustamed 
way of. diverting water from. the stream 
Such -construction does not in any way 
affect -the plaintiffs right to- the natural 
use of the water in the stream for the 
reason that, the katta is to be put up at 
the lower reaches of the natural strearm 
very much lower down the property of 
the plaintiffs. No damage is done to their 
property by the use of water by the first 
defendant in.O.’S. No, 25/1969, or by 
putting up a katta across the stream. 
The plaintiffs are not entitled to the ex- 
clusive use of the water in the stream, 
the first defendant. is also entitled to the 
water to- irrigate his lands. He has. also 
set up a right of easement to construct 
a katta across the thedu at a‘point down 
the: stream. touching -the north-western. 


‘corner of R. S 557/4 which will not im 


any way affect the phaintiff's use of the 
water in the stream: In paragraph 11 
of the written statement of defendants 1 
and 3 they. have denied the plaint ale- 
gation that they have no right to put up 
a katta across the natural stream. It is 
further stated that the katfa.is con- 
structed to conserve water in the stream 
and the water so accumulated. is divert- 
ed to the garden im R. S. 555/2D by 
means. of a shuice .im the south-eastern 
side of the gardem and then the water 
is led by means of a Voli, ; 

‘5. Both the suits were jdintly’ tried 
and’ evidence ‘was taken in O- S. No, 16k 
of 1968, - The trial court gave separate 
judgments im both the ‘suits. There is 
only 'a common judgment by the lower 
appellate court: The second plaintiff ia 
O. S. 25/69' is the son of the first plain- 
tiff. He is not a party'to ©. S. 161 of 
1968. A commission was issued to iden- 


tify the property of the plaintiff and: the 


defendants and also to mark the disput- 
ed thodu and the point at which the 
katta is put up by the plaintiff im O. S. 
16r of 1968 who is the first defendant im 
O. S. No. -25/1969 Ext, Cl is: the praw 
submitted by the Commissioner, The 
Natural stream is’ marked in the plan as 
‘C’ bearing resurvey Nos, 556/2, 557/1, 
557/2, and 589/3. -It flows from south to 
north. ' It is admitted by both parties 
that “it'''is. a poramboke thodu, but. a 
portion ‘off it flows along: R. S. 587/1 
registered im the name of:.the second 
plaintiff’ in ©: S. 25/69. R. S- No, .557/t 
belonging tò the second: plaintiff im O.S. 
75/69 is om the eastern. side of, the thedu 
and..R. S.No, 557/4 belonging to the first 
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plaintiff therein is on the east of R.'S. 
No. 557/1. The northern end of R. S. 
557/4 touches the natural stream. The 
first defendant in O. S. 25/69 is in pos- 
session of an areca garden in R. S. No. 
555/2D. The paddy lands.in R. S. No. 
555/2A, 2B and 2C belong to the joint 
family of the first defendant in O. S. No. 
25/69. From the plan Ext, Cl it can be 
seen that the plaintiffs in O. S. 25/69 are 
the owners of propérty at the higher 
reaches. of the natural stream and the 
first defendant therein is the owner at 
the lower reaches of the stream. Defen- 
dants 2, 4 and 5 in O. S. 25 of 1969 are 
not interested in the contest in the suit, 
as they are owners of R. S. 558/1 and 
other Iands adjacent to the property of 


the plaintiffs in O. S. 25/69 on the west- . 


ern bank of the natural stream. Even 
though in the written statement in O.S. 
No. 25/1969 the defendants have not 
specifically put forward a case of 
ripanian rights it is admitted by both 
parties that the stream shown. in the 
plan is a poramboke thodu, and it is a 
natural stream, - Hence, it is proper to 
refer the plaintiffs in O, S. 25/69 are the 
higher riparian owners and the first de- 
fendant as the lower riparian owner 
with reference to the natural stream. 
The suit O. S. 161/68 by the first defen- 
dant in O. S. 25/69 is dismissed by both 
the courts below ori the finding that. it 
is not shown that the defendants therein 
including the first plaintiff in O. S. 25/69 
are diverting the water . of the natural 
stream into a well marked ‘M” in the 
plan Ext. Cl and situated in R. S. 557/4 
belonging to the first plaintiff in O. S. 
25/69. The concurrent finding is that 
there is no connection between the natu- 
ral stream and the well 'N’ and there is 
nothing to show that the water from the 
stream is diverted into the tank or well 
marked as 'N’ in Ext, C1 plan. The find- 
ing of the courts below is based on the 
Commissioner’s plan and report submit- 
ted in the case which show no connec- 
tion between the well or the tank mark- 
ed “M’ and the natural stream. It is a 
concurrent finding of fact and I do not 
see any-ground to interfere with the 
decision of the courts below dismissing 
©. S. 161. of 1968. The prayer in the suit 
was only against the draining of water 
from the natural stream into the tank 
or well in R. S. 557/4. That suit was 
theréfore’ correctly dismissed by both 
the courts below on the finding that 
there is no evidence of any water being 
diverted to the well. True, an issue is 
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raised in the suit relating to the right 
of the plaintiff to:put up a katta at the 
point marked 'K’, in the- plan Ext. Cl. 
It is ‘appropriately a matter for conside- 
ration in O. S: 25/69, wherein the third 
defendant in O. S.No. 161 of 1968 and 
his son who are the plaintiffs sought for 
a decree for permanent injunction 
against the plaintiff in O. S. 161/1968 
and others from putting up any katta 
across the natural stream at the point 
marked ‘K’ in the. Commissioner’s plan 
Ext. Cl, and from making use of the 
water for irrigation of their lands on 
the western bank of the natural stream. 
Finding on this question is seen entered 
by the trial court in the judgment in 
O. S, 161 of 1968 and the same is adapt- 
ed in a separate judgment in O. S. 25/69. 
In O.S. 25/69 the trial court held that 
the first defendant who is the lower 
riparian owner is not entitled to put up 
a katta at the point marked 'K’ in 
Ext, C1 plan on the ground that he has 
not satisfactorily proved the right of 
easement set up by him in his written 
statement to put up a katta at the point 
for the purpose of irrigating his lands. 
Consequently, O. S. 25/69 is decreed in 
favour of the plaintiffs therein granting 
a permanent prohibitory injunction 
against the defendants from putting up 
and diverting 


water for their use of. irrigating the 


‘lands on the western bank of the natural 


stream, This decision of the trial court 
is confirmed by the lower appellate court 
by a common judgment in the two ap- 
peals before it, — 


“6. It is admitted by both sides that 
the thodu marked in Ext. C1 plan is a 
natura] stream running from south to 
north. The plaintiffs in O. S. 25/69 are 
the higher riparian owners having lands 
on the- eastern bank of the natural 
stream. The first defendant in O. S. 
25/69 is a: lower riparian owner having 
lands on the western bank of the natural 
stream. The other defendants in-the suit 
are not lower riparian owners, and they 
are not interested in the katta being put 
up at point ‘K’ in Ext. C1 plan. In S. A. 
No. 1013 of 1976 this Court is concerned 
with the right-of the first. defendant in 
O. S.: No. 25/69.to put up a katta. or an 
embankment across the natural stream 
at-the point marked ‘K’ in the plan for 
the purpose of irrigating his lands on 
the western bank of the stream. The 
prayer in the-plaint is for a permanent 
injunction restraining. the. defendants, 
their’ men and ‘agents. from: putting, up 
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any katta touching or adjoining. R: S. 
557/4 or which would. have the..effect of 
accumulating water in R.S, 557/l.ar other- 
wise ‘interfering with the second plaintiff's 
exclusive user of the water in the 
stream, ‘The relief claimed therefore is 
against a lower riparian owner . putting 
up an embankment across the thodu to 
conserve water: for the purpose of irri- 
gating his lands. Since a portion of the 
thodu flows along R. S. 557/1, relief is 
claimed against: accumulation of water. in 
R. S. 557/1 relating to that portion of 
the thodu: flowing along the. said. survey 
number. The law relating to the rights 
of owners of land on the banks of a 
natural water course for the use of its 
water is considered by this Court in the 
decision in M. Kanna v, T. Chathu (1979 
Ker LT 124), and it is held in paragraph 
5 of the judgment as follows: 


.“5. The plaintiffs as well as the defen- 
dants are riparian owners, the properties 
of defendants being adjacent to the 
stream at the higher reaches, The water 
in such a, natural course is open to use 
by the riparian owner for all primary 
purposes, irrespective of diminution in 
the quantity of water resulting from 
such use.. Domestic use, use for cattle, 
and such other purposes ` are 
purposes. But ‘in diverting water for 
secondary purposes such as for irrigation 
or for running a mill the use. by the 
riparian owner is subject’to the restric- 


tion that such usé shali not 
cause material diminution in the 
supply in the stream to other 
riparian owners. The rights of 


the other riparian owners should not be 
sensibly injured. Any riparian owner 
who seeks to use the water of a natural 
stream must use it reasonably keeping 
in mind that he is not entitled to ex- 
clusive user of the water of the stream 
and that the fundamental consideration 
is that the user by the other 


judiced by the-way he diverts the re- 
sources to his own purposes. Section Y of 
the Indian Easements Act recognises this 
right of every: owner of immovable -pro- 
perty. - Section 7 -(b).-recognises the. right 
of every owner: of immovable property 
to ` enjoy,- without disturbance. by an- 
other, - -the natural -advantages arising 
from its ‘situation subject-to any law for 
the: time being in force. One of the 
natural advantages that is enjoyed by an 
owner’ of property which is situate ad- 
joining a stream is to exploit the water 
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riparian ` 
owners should not in any way be pre-. 
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of the stream for his own purposes sub- 
ject to the limitation to which I. have ` 
already referred, [lustration (j) in Sec- 


‘tion 7 runs as follows: 


“The right of every owner of land 
abutting on natural stream, lake or pond 
fo use and consume its water for drink- 
ing, household purposes and ‘watering his 
cattle and sheep; and the right of every 
such owner to use and consume the 
water for irrigating such land, and for 
the purposes of any manufactory situate 
thereon, provided that ‘he does not there- 
by cause material injury to other like 
owners” 


In the EEN part of this illustration 
the primary use is referred to, There 1S, 


no limitation in the matter of. the pri- 


mary use, In the latter part of the il- 
lustration the secondary use is referred 
to.. But that is qualified, that qualifica- 
tion being that no material injury to 
other like owners be caused. What ex- 
actly would be material injury to other 
riparian owners is the question which 
would then arise. As I said earlier, mate- 
rial injury would be caused to other 
riparian owners. if their right to use the 
water of the natural stream, whether for 
primary or for secondary purposes is in 
any way materially affected. It would 
be materially affected . if there is per- 
ceptible diminution in the supply of 
water to them, Such injury may arise 
by reason of the volume of the water 
diverted by the upper riparian owner 
and also the mode employed by him to 
divert such water. 


After referring to the decisions in (1897). 
ILR 24 Cal 865, 1904 AC 301, AIR 1932 
PC 46, AIR 1934 Mad 583, AIR 1960 Bom 
490, 1962 KLJ 45 and AIR 1969 Guj aro 
this Court held :— 


"7, What I have stated above, is suff- 
cient for the purpose of this case,- No 
doubt, an upper riparian owner can 
claim that to irrigate his paddy fields he | 
is entitled to supply of water from the 
river or stream. He can even put up a 
bund across the course of the river for 


_the purpose of diverting water for his 


fields. - But one thing that must be re- 
membered ‘is that his acts should not in 
any - way injure the other riparian 
owners who depend upon the water 
from the same stream and who have a 
right to expect water from. the stream to 
irrigate -their own lands. The stream 
must continue -to ne without sensible 
diminution,” | . 
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t'is fus clear that the -plaintiff in O. S: 
o. 125/69. who is the upper ‘riparian 
natural 


owner with respect to the 

stre is not entitled to exclusive user 
of the water in the natural stream, He 
emi „complain of the user of the 


by the lówer riparian owner, and 
W law he has no locus standi to ‘pring 
a suit against a lower _Tiparian owner 
pu up a bund across the natural 
tre and diverting the ‘water for pur- 

sé of irrigating his lands. ' 

The present case, relates to the 
ral right of a lower riparian owner 





irrigating his lands. A natural right 
is | different from :a right of ease- 
ment. Every owner of land abutting -a 
n stream has a. natural right to 
the user of:watèr in the stream;' such 
rights do not depend upon :a grant or 
prescripHon, but are natural: rights inci- 
dental to the ownership of the soil - of 
land ‘abutting the stream, je 
8. Inthe present case, both the A 
elow have considered the question whe- 
er the first defendant in O. S. '25/69 
a right of easement to 'put up a katta 
point ‘K’ markėd'in the plan Ext. cL 


t is not the real question that‘ requir-. 


The ‘ ques 
the 


es consideration in the case. 
tion for consideration. ‘is whether 


to the use of the ‘water in the ‘stream 
against an owner of land on the lower 
reaches of the‘stream putting: up a bund 


rigating his lands, This:question is not 
considered. by: ,both: the courts below. 
There is evidence in the case . that a 
katta used to. be put up at the point ‘K’ 
for: the purpose of irrigating.the: land in 
R. S. No. 555/2D, Ext. Al dated 31-10- 
1957 is the partition deed in the first de~ 
fendant’s family. There is' a reference 
to the katta to be put up at the thodu 
for the ‘purpose! of leading water to'the 
land allotted to the F sharer. - The per- 

son who'was allotted share F is the Brat 
defendant in 0.’S, 25/69, : The reference 
in the’ document is about the katta ' to 
be put-up across the thodu in R. S. 555/1. 
The lower’ appellate court has ‘found that 
the thodu: referred to as in R. S.:555/1 
in Ext, Al’: is a mistake: and it ‘really 
- refers to the'thodu märked € in Ex, Cl 
plan’ which bears RifS! No.: 556/2. ‘There 
is therefore evidence’ in ‘the case’ of the 
accustomed user: of water by’ the putting 
up a'Eatta ‘across the thodu. True, this 
will not be sufficient to establish’ a -tight 





plaintiff ‘has proved his exclusive right - 


Ip 
and whether he has a cause of action. ` 626) Raman Nair, 


across ‘thé stream for the purpose of ir 


— ee 
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of easement, but as earlier stated, the 
real question .in the present case is not 
one . relating to `an easement but a 
natural right of an’ owner ‘of land abut- 
ting a natural stream to the use of the 
water in the.stream. The first. defendant 
has pleaded a right of easement to pub 
up the katta across the natural stream 
and to divert water in the stream for 
purposes: of: irrigation. It was for the 
reason of such a plea that both the 
courts below were led to consider the 


‘question whether the first defendant -has 


established a right- of easement, In Lal 
Mohamad Biswas v. Emajuddin Biswas 
(AIR 1964 Cal 548) Mukharji, J. said at 
p. 551:— à i 


“In fact the ‘danger of using the word 
‘easement’ loosely was noticed. in Dovas- 
ton v. Payne (,(1795) 2 Hy and BL 527) 
where the soil of a highway was said to 
be subject to an easement for the bene- 
fit of the’ public, but a public right of 
way cannot be an easement, for there 
was no dominant :tenement.::In «fact 
Scrutton L. J. in Taff Vale Ry. Co, v. 
Cardiff ‘Ry. Co.. (1917) 1 Ch 299 at 
page 317 pointed out that . “Parliament 
and parliamentary draftsmen have used 
the term ‘easement’ in relation to vari- 
ous rights which no lawyer wouid: dor 
scribe .as ‘easements’. z 


Narayani v. ‘Govindan (1968 F Ker LT 
(as he then was) in 
dealing with the right of passage | along 
a publie pathway Stated ; 


“It is true that - the plaint described 
the right it sought to enforce as an. ease- ` 
mentary. public right of way and. that 
the first court in.:decreeing the suit fell 
into the same error as if there could 
be. an. easementary right in gross, The 
lower appellate court gave the. right its 
coe label in ARIDE it a. customary 
i There ‘is “no issue tn 0, 8,’ No. 25 of 
1969 relating ‘to any right of” “easement, 
but the trial court decreed the suit. and 
granted ‘€n injunction against the first 
defendant from putting up a katta at 
point ‘K’ in the water course’ on- the 
basis of its finding in O. S. 161 of 1968 
that the first defendant in O0.°S. 25/69 
has ‘not established a right of easement 
to put up. the katta and:divert the water 
of the- stream for purposes of irrigation. 
The lower appellate court in para- 
graph 23 of its judgment has referred to 
the rights of- the plaintiffs: in O.'S. 25/69 
as riparian wee ‘but in‘ oa +o 
the 
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in holding that the first defendant ‘has 
no right of easement to put up a katta 
at point K in the’natural stream mark- 


ed C in Ex. Cl plan of, the Commis: - 


sioner. The plaintiff being the owner of 
land at the upper reaches of the stream 
is not entitled to the exclusive: use of the 
water. The only other question is whe- 
ther he can prevent: the lower owner 
putting up a bund across the natural 
stream, for the purpose of irrigating his 
fields, He has no such right according to 
me. There is no diminution in the quan- 
tity of water in the stream on account 
of a bund being -put up by an-owner at 
the lower reaches of thé stream. I fail 
to understand how an upper riparian 
owner can complain against the putting 
up of a bund by a lower riparian owner 
for diverting the water from, the stream 
for his use. 


10. Jt should however be made clear 
that by putting up a bund at point K the 
first:defendant is not entitled in any way 
to damage the land of the plaintiffs in 
Sy. Nos. 557/4 and 557/1. On account 
of the katta at K there will be conser- 
vation of water in the stream including 
the portion of the stream in Sy. No. 
557/1. The plaintiff can have no objec- 
tion for such conservation of water in 
the stream for the purpose of irrigation 
of the first defendant’s lands. But such 
water as is conserved. on account of 
the katta being put up should not be 
allowed to inundate the land of the 
plaintiffs in R. S. 557/1 and R. S. 557/4. 
In putting up the katta at the point K, 


it is necessary that one portion of the. 


katta will be touching the boundary of 
R. S. 557/4 but in making the katta, the 
first defendant will have no right in any 
way to damage the plaintiffs’ land in 
Sy. No. 557/4. It is submitted by the 
learned counsel for the appellant that 
8y. No. 557/4 forming the eastern boun- 
dary of the stream is at a much higher 
level than. the stream, and:it is a steep 
precipice at the spot on the bank of the 
stream, The apprehension of the plain- 
tiff. is that. by inserting beams: for -the 
purpose of putting up the katta, the land 
in R. S. 557/4 is “likely to get damaged 
and it may” affect even the lateral sup- 
port of the land itself. The :defendant 
in exercise of his right to the use of the 
water in the stream has no right to dam- 
age the plaintiffs’-land... To- avert any 
such damage to the plaintiffs’ property, 
the place where the katta is:to be put 
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court below has fallen into the same 
error as had happened to the. trial court. 
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up may have to be sufficiently. reinforced 
by the ‘first: defendant in O. S. -25/69 
with requisite holes that may be pro- 
vided . for inserting the: beams of the 
katta. It is made clear that by putting 
up the’ katta'no damage ‘should be caus- 
èd to the plaintiffs property in R. S. 
557/4 at the ‘side of which- the katta is 
to. be put: up. i 

IL’ The decree at the courts below 
granting a permanent injunction against 
the defendants from putting up the katta 
at- point K shown in Ext. Cl plan.can- 
not therefore be sustained. The first de- 
fendant in O. S. 25 of 1969 is entitled to 
put up the katta in such a way as not 
to cause any damage to the plaintiff's 
property adjoining the thodu marked C 
in Ext. Ci plan. ` 

The result is that in. reversal of the 
decision ‘of the courts below, S. A. No. 
1013 of 1976 is allowed and ‘subject to 
the above observations; in O.S. 25 of 1969 
is dismissed. S. A. No. 1015 of 1976 is 
dismissed in confirmation of the decision 
of the courts below. In the circumstances 
of the case, the parties will bear their 
respective. costs in these second appeals. 


- Order accordingly. ` 


AIR 1981 KERALA 107 
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“C. K. Kuttappan and another, “Petit © 


tioners v. 
spondents, 


C. R. P, No, 2585 of 1978 C. D/- 14-1- 
1981. . 
(A) Kerala Agriculturists Debt Relief 
Act (11: of 1970), S. 11 — Joint applica- 
tion by co-mortgagors — Some of them 
not agriculturists —- No ground to deny 
relief under the Act to agriculturist co- 
mortgagor., (Para 5) 

' (B) Transfer of Act (4 of 
1882), Ss. 76 (a), 111 (c) — Redemption 
of mortgage — Tenant inducted by mort- 
gagee — Cannot claim protection either 
under S. 76 (a), T. P, Act or. under 
Kerala Rent Control Act (16 of 1959). 
AIR 1954 AIl 16, Dissented from; (Kerala 
Agriculturists Debt Relief Act (11 of 
1970), S. 11 (6); Kerala Buildings (Lease 
and Rent Control): Act Es >t 1959), Sec- 


Karthiyayani and others, Re- 


tions: 2 (3), 11). 


Where the mortgagee has inducted 
tenants in the mortgaged building, the 
tenancy terminates with the redemption 


- of mortgage and it cannot be said that 


the mortgagor has rented out the ee 
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_ing as a.prudent and reasonable man 
would do and therefore the tenancy ar- 
rangement would bind the mortgagors. 
- Nor can the tenant claim that since he 
is protected under Section 76 (a) of the 
T, P. Act, he cannot be evicted in pro- 
ceeding for redemption under the 
-Kerala Agriculturists Debt Relief Act (11 
of 1970), and that he could be evicted 
only under the Kerala Buildings (Lease 
and Rent- Control) Act (16 of 1959). 
(Paras 13, 14) 
‘The mortgagee is not an agent of the 
. mortgagor in the matter of grant of 
leases even if the lease satisfies Sec. -76 
(a) of the T, P. Act. Such a view will 
be totally ignoring Section 111 (c) of the 
T. P. Act. Once the authority of the 
lessor to lease the property ends, the 
lease also necessarily terminates even if 
the lease-can be supported by Section 76 
. (a). Further, Section 76 (a) of the T.P. 
Act does not apply -to urban properties. 
The tenant is also not entitled to pro- 
tection under the Kerala Rent Control 


Act in view of the special provision in- 


Section 11 (6) of the Kerala Debt Relief 
Act, It cannot be said that the Kerala 
Rent Control Act confers fixity of tenure 
to tenants covered by that Act. AIR 1954 
All 16, Dissented from, Case. law dis- 
cussed, (Paras 14 to 19) 
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T. R. Raman Pillai, T. R, Rama- 
chandran Nair, C. C. Thomas and K. C. 
Joseph, for ‘Petitioners; S. Subramanian 
Iyer, for . Respondents. 


© ORDER :— The petitioners ‘are - counter 
petitioners 2 and 5 in a debt relief peti- 
tion before the Sub-Court- of Kottayam, 
‘mmuimbered as D. R.-P. O. P. No.- 89 of 
-197L Respondents 1 to 10 herein -are the 
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.ren of the 4th counter petitioner., 


‘tioners -2 onwards, 
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petitioners in that O. P. The lith re- 
spondent -is the first. counter petitioner 
there. The debt relief, petition was filed 
by respondents 1 to 10 under Section 11 
of Act 11 of 1970 for redemption of 
Ext, Al mortgage claiming that they are 
agriculturists entitled to redeem the 
mortgage on deposit of 1/3rd of the 
mortgage amount. The llth respondent 
is the mortgagee. Counter petitioners 2 
to 4 in the case were impleaded as per- 
sons residing in the buildings in the pro- 
perty. The additional counter petitioners 
5 to 7 in the O. P, is the wife and child- 
The 
first counter petitioner iñ the O. P., 
namely the llth respondent herein had 
contended that the applicants before the 
lower court are not agriculturists as de- 
fined in Act 11 of 1970 and he had rent- 
ed out the buildings in the property in 
the ordinary and usual course of man- 
agement as a prudent and reasonable 
man would do and therefore, the tenancy 
arrangement would bind responderits 1 
to 10 mortgagors. The revision peti- 
tioners as -tenants in occupation. of. the 
buildings let out to them also. contended 
that the petition is not maintainable. 
They also contended that they cannot be 
evicted in these proceedings since they 
are protected under Section 76 (a) of the 
Transfer of Property Act. The second. 
counter petitioner, namely the first re- 
vision petitioner contended that he. can 
be evicted only. under the Kerala ‘Build- 
ings (Lease and Rent Control) Act since 
the tenancy binds the petitioners, Some 
of the tenants in addition, also raised a 
contention that they. are. kudikidappukars 
and cannot be evicted since the tenancy 
binds the mortgagors as well. . 


2. The trial court based on Exts, A2 
and A3 foùnd that ‘the: petitioners’ have 
got inferést in other’ agricultural land 
and therefore they are entitled to ‘bene- - 


fits under Section “11 of Act 11 of :1970.. - 


It was found that the mortgaged: proper- 
ty cannot be termed as’ dn’ “agricultural 
land. The trial courtalso. ‘found that 
the tenancy arrangements with - counter 
petitioners 2 onwards ~ will bind -the 
mortgagors and- hence ‘they are compet- 
ent only to get symbolical :possession 
of the schedule property on.-deposit of 
arrears’ of” interest. for. the, mortgage 


- amount at the rate of Rs, 20/-.per men- 


sem and also Rs. 1142.79 as- value. of-im- 
provements. . The morigagors , were. ‘to 
tredt. as per that decision, counter :peti- 
 «mamely; petitioners 
herein: as- tenants, under . them.. The, mart- 
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gagors were also allowed to discharge 
the remaining’ portion: ‘of the mortgage 
amount as provided- in Section 1 6 of 
the Act. 


3.. _Rėspondents 1 to 10 herein, the 
mortgagors filed A. S. No. 143 of 1977 
against the decision in the O. P, That 
Court, namely the appellate Court found 
that even though some of the applicants 
alone were agriculturists, the petition is 
maintainable under Section 11 of Act 11, 
of 1970. It was also found by the appel- 
late Court that Section 76 (a) of the 
Transfer of Property Act does not pro- 
tect the rights of the counter petitioners 
2 onwards, holding that the tenancy ar- 
rangements entered into by the mort- 
gagee do not bind the mortgagors. The 
appellate court allowed the mortgagors 
to redeem the property. The lower ap- 
pellate court dismissed the cross appeal 
filed by the revision petitioners, It is 
that decision that is now questioned 
here, 


4, It is contended ee me by Mr. 
Raman Pillai, learned counsel for the 
petitioners, that the lower court should 
have. sustained the objections regarding 
the maintainability of the petition since 
all the petitioners in the D. R. P. O. P. 
are not agriculturists as defined in Act 
11 of 1970. According to him, the lower 
court should not have relied on Exts, A2 
and A3 in finding that respondents 1 to 
4 herein are agriculturists. He would 
point out that even though some of the 
petitioners are agriculturists, . the peti- 
tion under Section 11 of Act 11 of 1970 
will not be maintainable, unless all the 
applicants are agriculturists, Section 11 
of Act 11 of 1970, according to him, pro- 
vides, a special right to agriculturists and 
therefore, only if all . the applicants- 
mortgagors are agriculturists they could 
take the benefit of that Act. According 
to the learned counsel, though one or 
more of the co-mortgagors. would be en- 
titled to. institute a suit for redemption 


of the mortgage without the junction of - 


the other co-mortgagors, Act 11 of 1970 
being a special enactment, all the mort- 
gagors should be agriculturists, if they 
are to claim ‘benefit of Act 11, -of 1970.. 


5. Before dealing with the other con- 


tentions raised, I would first deal with. 


this question raised. There cannot be. a 
serious dispute as to the fact that. some 
of the applicants in the debt :relief peti- 


tion ‘are apriculturists. -A finding of-fact. 


on this: matter cannot be interfered with 


by this court ‘in revision. --Then the pro~. 


`C: Ky Kuttappan v. Karthiyayani -` Ker 


` rest of the co-mortgagors 
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blem posed is, if-some of the applicants 
are’ agriculturists, `will a joint applica- 
tion by them along with the other per- 


` sons who are not agriculturists,. lie? - It 


is well settled law that one -or some: of 
the co-mortgagors can institute a suit for 
redemption. If that could be done, I see 
no reason why ‘they cannot file with the 
a petition 
under Section 11. An agriculturist ` co- 
mortgagor cannot be denied relief which 
he is entitled to under the Kerala Agri- 
culturists Debt Relief Act, 1970, merely 
because some of the other co- mortgagors 
are not agriculturists. 

' 6. The next question raised in’ the re- 
vision petition and argued in great de- 
tail before me by both the counsel, 
who, between - themselves have plac- 
ed all the relevant case law on the mat- 
ter, is'a more difficult issue for decision. 
According to Mr. Raman Pillai, learned 
counsel for the petitioners, the lower ‘ap- 
pellate court has not properly appreciat- 
ed the legal implication of Section 76 (a) 
of the T. P. Act. He would point out 
that the court below should have found 
that the lease arrangements with the re- 
vision petitioners made by the mort- 
gagee, was made bona fide and - during 
the course of prudent-management and 
that hence the mortgagors are bound by 
the. lease arrangements. On the other 
hand, Mr, Subramania Iyer, learned 
counsel for the respondents, tried to sus- 
tain the decision of the court below on 
the basis of the authorities cited before 
me. I would go into these decisions in 
some detail. 

7, The Punjab High Court had con--. 
sidered the question whether on the re- 
demption of a mortgage, a tenant of the 
mortgagee can be evicted without re- 
course to the provisions -of the East 
Punjab Urban Rent Restriction Act, 1949, 
which was in force in respect of the area 
where the property with the building 
therein, which had been let out- to the 
tenant was situated. The definition of the 
term ‘tenant’ in the said Rent Restric- 
tion Act was as follows :— 

“Tenant means any person by whom 
or on whose account rent is payable for 
a building or rented land and includes a 
tenant continuing in possession -fter the 
termination of the tenancy in his favour, 
but does not include a ‘person placed in 
occupation of a building or rented and 
by its tenant,: unless with the consent in 


. writing of landlord..; 


‘Clause (1) of Section 13 of $ the above 


Act: -provides : Stier As oh da 
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“A tenant'in possession of a building 
jor rented Iand shall not be evicted there- 
from in execution of a decree: passed 
‘before or after the commencement of 
this Act, or otherwise. and whether be- 
fore or after the. termination of the 
tenancy, except in accordance with the 
provisions of this section”. . 


Clause (2): further provides that a Jand- 
lord who seeks: to evict his tehant must 
apply to the Controller appointed under 
ithe Act. The said provision also «sets 
out the circumstances under which’ the 
‘Controller may give a direction for -pos~ 
. session. Landlord is defined in the above 
ict as: ‘any persom for the time being 


building or: rented land whether on his 
i account or om behalf or for the 
enefit, of any other person, or as & 
trustee, guardian, . receiver, executar or 
administrator for any other person, and 
includes a tenant who. sublets any build- 
ing or rented. land in. the manner as au~ 
thorised. in: the Act, and every person 
om time to time: deriving title under a 
dlord.’ Fhe. Punjab \High Court said 
in that. case (Som .Nath v. L. D. Desai 
{AIR 1951 Punj 404)) that. an owner of 
sroperty does not become a person en- 
itled to receive rent of the ` property 
until there is brought into existence ® 
tontract of lease between himself and 
another person, The .mortgagors who 
were the plaintiffs. im the suit. had mat 
entered into any such: comtract, nor was 
here any such contract which was. bind- 
ing upon’ them. Plaintiffs, therefore, 
were not landlords within the meaning. 
f the definition, though it. is true that 
the words. of clause (1) of Section 13 
appear wide and to protect any person 
ho has incurred a liability to pay rent. 
Vecording to the learned Judges, some 
limitation. must be placed) upon the 
scope of this clause. The Act is not de- 
igned to protect trespassers: from evic- 
an Nor would a trespasser become 
éntitled fo profection because he has 
reated by contract with a third person, 
ot having rights: in the property, æ 
formal relationship: of tenant. to land- 
I rd. Such a contract as between the 
ird person: and the trespasser may be 
orceable but could .be no shield 
against action by the owner of the pro- 
perty. To hold otherwise, would involve 
that the: owner as against a trespasser 
might find himself in a worse position 
than. as against a tenant, for the limited 
right of a Tandlord under clause (2) of 


ection 18 is available against his. ten- 


| 
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entitled to receive rent in respect of any. 
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ant. And the Court was of opinion that 
the. protection of the Rent Restriction 
Act ‘is available only to a tenant against 
a landlord and the plaintiffs in the suit 
were not landlords. . The Punjab High 
Court there referred to an English case 
reported in Bryan v. Cassin, (1942) 2 All 
ER 262. The question . in that case was 
whether a tenant’ under lease ` created 
by a mortgagor, there being a covenant 
in the mortgage. deed expressly exclud- 
ing the mortgagor’s power of leasing, 
could claim the benefit of the Rent Re- 
striction Act of 1920, against the mortga- 
gee, entitled fo possession by reason of 
default of. payments due under the 
mortgage. In the English Act the défini- 
tion of landlord is much wider than that 


under the East. Punjab Act, for the 
English Act provides : ` 
“The expression ‘landlord’ also in- 


eludes in relation to any dwelling house 
any person other than the tenant; who 
is or would but for this Act be entitled 
to possession of the dwelling house...... n 
The English. Court of Appeal neverthe- 
less held that the tenancy, lawful though 
it was and binding as between the mort- 
gagor and his tenant could not avail the. 
tenant against the mortgagees who weré 
asserting paramount title and the mort- 
gagees were entitled to possession of 
the property. 


8. The general principles governing 
tenancies. created by a mortgagee in pos- 
session vis-a-vis the right of the mortg- 
agor to get possession of the property on 
redemption were enunciated by the 
Supreme Court in. Mahabir, Gope v. 
Harbans: Narain. (AIR 1952 SC 295). 
Chandrasekhara Iyer, J. speaking for the 
Court. said there :— 


"(6) The general rule is that a person 
cannot by transfer or otherwise confer 
a better title on another than he himself 
has. A mortgagee cannot, therefore, 
create an interest in the mortgaged pro- 
perty which will -enure beyond the ter- 
mination of his interest as mortgagee. 
Further, the mortgagee who takes pos- 
session of the mortgaged property, must 
manage it as a person of ordinary pru- 
dence would managé it if it were his 
own; and he must not commit any act 
which is destructive or permanently in- 
jurious ‘to the property; See Section 76, 
sub-clauses (a) and (e) of the T. P. Act. 
It follows that he may grant leases not 
extending beyond the period of the- 
mortgage; any leases granted by him 
must come to an end at redemption 
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A mortgagee cannot during the::subsis- 
tence of the mortgage act! in‘'a manner 
detrimental to.the mortgagor’s interests 
such as by giving |a lease which may ena- 
ble the tenant to acquire permanent: of 
occupancy rights in the land thereby de- 
feating the . mortgagor’s . right to ‘khas’ 
possession; it would be’ an act which 
would fall within the provisions of Sec- 
tion 76, sub-clause (e) ‘of the T, P. Act. . 
. (Q,A permissible settlement: : by ..a 
mortgagee in possession -with a tenant in 
the course of prudent management 

the springing up of rights in ‘the tenant 
conferred or created by statute based an 
the. nature of the land and ‘possession for 
the requisite period is a different. matter 
altogether. 
general rule. The tenant cannot be eject- 
ed by the mortgagor even. after the re- 
demption of the mortgage. He .may be- 
come an occupancy ‘raiyat’ in. some, 
cases and a non-occupancy | ‘raiyat’, in 
other cases, But the settlement “of the 
tenant by the mortgagee must have been 
a ‘bona fide’ one, This exception will not 
apply in a case, where the. terms of | ‘the 
mortgage prohibit the’ mortgagee from 
making any settlement of. tenants on’ the 
land either expressly or by necessary im; 
plication” 

Venkatarama Aiyer, J: jA reitėrated ` the 
same in the following words, in Asa Ram 
v. Mst, Ram: Kali (AIR. 1958 SC 183) 
(speaking for another Supreme Court 
Bench of 3 judges):— 

“The law undoubtedly, is that no ‘per- 
son can transfer.. property so as to con- 
fer on the. transferee a title better than 
what, he possesses, , Therefore, any trans- 
fer of the property mortgaged by the 
mortgagee, must, cease,. when the 
mortgage . is redeemed, Now, S. 76 (a) 
provides that.. a mortgagee in, possession 
“must manage the property: asa person of 
ordinary prudence would manage it ifit 
were his own.” Though on the language of 
the statute, this is an obligation cast on the 
pozei e the authorities have held that 

agricultural lease created by him 


would be binding on the mortgagor even. 


though the mortgage has been redeemed, 
provided it is of such a character that 
a prudent owner of property would enter 
into it in, the. usual’ course, ‘of manage- 
ment, This being in the nature of an €x- 
ception, it is for the person who claims 
the benefit thereof, to strictly ` establish 
a (Emphasis supplied) 

‘9. I may.. here ‘refer toa decision ofa 
Division Bench of the Allahabad High 
Court dealing with the case of lease of a 
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It is ` an`. exception to. the . 
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shop -room.;by,-a mortgagee ‘in possession 
where- the learned . Judges- have made 
pointed. reference.: to the ¿dictum in 


ADR. 1952 S.C. 205, Malik C.J, , speak- 


ing for: the Bench said there — Hardei v. 
Wahid. Khan, . {A L-R. 1954 AIL 16) — 
after quoting S. 78. (a) of the T, P. Act. 

:“If the, property mortgaged is a shop 
which is let out to.tenants, the-mortgagee 
is net: bound. either to „keep the shop 
vacant: or to occupy it himself, He is 
authorised under the provisions’ -quoted 
above to let it out to a tenant and in the 
case of a honse or.a.shop a month to 
month tenancy, in the absence of a con- 
tract to'the contrary, would be the usual 
tenure under Section 106, T, P. Act If 
the mortgagee lets out’ the ‘premises oD 
a month to month ‘tenancy it cannot be 
said therefore that he was doing anyth- 
ing beyond the. powers conferred on, ‘him 
by Section 76 (a) quoted ‘ibove, 

(7) -Reliance is placed on Sec,’ Tin t) 
T. P, Act, which provides that . 

A _ lease of immoveable , property 
determines — {c) where the interest of 
the lessor in fhe property terminates on, 
ar his powér to dispose of the same ex 
tends. ‘only to, fhe happenings of any 
event — —.by fhe happening of such event; 
and it is wrged that as the‘ mortgagee’s 
right to grant. the’ lease extended only 
up.to. the ‘period when. the mortgage was 
in existence the tenant became a tres- 
passer .on,‘the date the mortgage was 
redeemed, 

(8) No doubt, on, the redemption . ot 
the mortgage, the :mortgagor is not bound 
by the. transfers made by the mortgagee 
er by contracts entered into by him unless 
his action can be supported on the ground 
that it was authorised by law or that he 
was empowered to act under some power 
or authority, xpress or implied, con- 
ferred upon im by. the mortgagor. The 
mortgagor in such a case may, be entitl- 
ed to-claim back possession of the pro- 
perty. free from any Hability created by 
the mortgagee. after the. redemption of 
the mortgage, but this does not mean 
that, if in the exercise of his powers of 
due management as a person of ordinary 
prudence he has entered into an arres- 
ment. of tenancy, on the mere nedemp- 
tion of the mortgage without the mort- 
gagor exercising his option of putting an 
end to the tenancy the ‘tenancy automa- 
tically and ‘ipso facto’ lapses on the date 
of the xedemption, - 

. 49) Learned counsel have cited some 
eases relating to. agricultural Jand and 
haye urged that, though in cases of agri- 
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Act those decisions may have been justi- 
fied,:.the principle laid down in those 
cases does not apply. A -number of rul- 
ings have also been cited for the pro- 
position that a mortgagee has no right 
to create-a title beyond the continuance 
of a mortgage and on the redemption of 
the mortgage the title of the transferee 
from the mortgagee ceases. In view of 
the recent decision of the Supreme Court 
in —. ‘Mahabir Gope v, Harbans Narain 
Singh (AIR 1952 SC 205), it is no longer 
necessary for us to discuss the case relied 
on by. learned counsel. 7 


(10). In the case before us, the mort- 
gagee. had created merely a tenancy from 
month to month in accordance with the 
provisions. of Sections 76 (a) and 106 
T. P. Act. It could not be said that he 
had done. anything contrary to law or 
usage in letting out the shop, which he 
could not occupy himself and that he had 
not acted as a “person of ordinary pru- 
dence”, On the redemption of the mort- 
gage, the mortgagor no doubt has the 
right ordinarily to terminate the tenancy 
by giving 15 days’ notice in accordance 
with the provisions of Section 106, T.P. 
Act, The Control of Rent and Eviction 
Act, 1947; it is urged, however, restricts 
the ‘rights of a landlord to eject a tenant 
and a suit for ejectment can, therefore, 
be filed only in accordance with the pro- 

visions of Section 3 of the Act.” 
10; Shah, J., as he then was, said in 
a Bombay Case — AIR 1958 Bom 53 
K. Ramji v. 5. 5. Jivraj) that the 


owner of:the property which is the 
subject of a mortgage with possession 
cannot by any stretch of reasoning, be 


considered as landlord of the mortgagee- 
tenants within the meaning of Sec, 5 (3) 
oÍ the Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act (Act 57 of 


` (1947), where the word landlord is defined 


as any person whois forthe time being, 
receiving, or entitled to receive rent in 
respect of any premises whether on his 
own account or on account, or on behalf, 
or for the benefit of any other person, 
or as a trustee, guardian, or receiver for 
any other person ‘or who would so re- 
ceive the rent or be entitled to receive 
the rent if the premises “were let to a 
tenant, He cannot certainly ‘claim rent 
from the tenants of mortgagee nor is the 


.jtenant liable to pay it to him, In’ order 


to attract the provisions of the Bombay 
Act, the requisite condition is that the 
plaintiff should be a landlord and the 
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should exist between them a relation- 
ship of landlord and tenant, Mr. Justice 
Shah said that evidently as the owner 
of the property is not the landlord of the 
defendants-tenants, the provisions of the 
Bombay Act cannot be available to the 
defendants in that case. The ‘learned 
Judge no doubt, also said that while Sec- 
tion 76 (a) and (e) of the Transfer of 
Property Act do not empower the mort- 
g@agee to create a lease of the mortgaged 
property which is to enure beyond the 
redemption of the mortgage itself, and 
that under Section 111 (c) of the Trans- 
fer of Property Act when the interest of 
the mortgagee comes to an end the lease 
created by him also determines, as laid 
down in the Supreme Court case in AIR 
1952 SC 205, this is subject to any rights 
that might be conferred or created on 
the tenant by any statute. 


11. Justice Shah’s decision has been 
‘followed and explained in great detail 
by a Division Bench of the Bombay High 
Court in Kamlakar & Co, v, Gulamshafl 
(AIR 1963 Bom 42). There Patel, J., 
speaking for the Bench has said ‘that 
while it is undoubtedly true that the 
mortgagee has got the right of making . 
prudent management of property that 
has come into his possession, such right 
must necessarily be conterminous with his 
right to continue as a mortgagee and it 
must come to an end as soon as his right 
to continue in possession ends, If dur- 
‘ing that period the mortgagee creates a 
lease, as any other ordinary prudent 
person would do in respect of his own 
property, the mortgagor cannot make 
any grievance whatsoever. From this, 
the further proposition, that if the ori- 
ginal lease or grant was within the power 
of the mortgagee, then it would continue 
even after the redemption and would 
bind the mortgagor does not necessarily 
follow. Much would depend upon. the 
nature of the interest created by the 
mortgagee. In respect of leases the 
rights of the parties are governed by the 
special provisions in the T. P. Act. Sec- 
tion 111 (c) provides that a lease of im- 
movable property ‘determines when the 
interest of the lessor ` in the propertes 
terminates on, or his power to dispose of 


the same extends only to, the happening _. 


of any event by the happening of such 
event. This section in clear and unmistaka- 
ble terms lays down that once the authority 
of the léssor to lease ‘the property ends, 

the lease also necessarily terminates. This 
section must apply to all powers and- 


. ,House Rates Control 
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authorities derived: either from the Trans- 
fer of Property. Act or from any other 
law.. The mortgagee’s rights cannot be 
‘any higher:than that of any. other lessor 
whose. rights. are limited in point of 
time ‘by the very nature of the relation- 
ship between the lessor and the owner. 
If once this position is reached, the 
Bombay decision proceeds, the ‘Court 
must hold that the mortgagor is entitled 
_to get possession of the property unless 
there is some provision in law which 
creates an exception to this doctrine. 
Patel, J. then refers to the provisions of 
‘.the Bombay Act and states that there 
_is no provision in the Rent Act under. 
which any rights as such are conferred 
‘on the tenant. Section 12° which states 
that a landlord shall not be. entitled to 
the recovery of possession of any pre- 
mises so long as the tenant pays, or is 
_ ready and willing to pay the amount of 
the standard rent, merely imposes a dis- 
ability on the landlord, It had been 
contended before that Court that a re- 
striction on the right of the landlord 
must necessarily mean a right in the. 
tenant in view ‘of the definition of ~ the 
word tenant in that act which is as fol- 
lows :— 

“any person by whom or on whose ac- 
count rent is payable for any premises 
and includes (b) any person remaining, 
after the determination of the lease, in 
possession with or without the assent of 
the landlord, of the premises leased to 
such person or his predecessor who has 
derived title before the commencement 
of the Bombay Rents, Hotel and Lodging 
(Amendment) 
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Ordinance,- 1959”. 


The learned Judge then points out that: 
while it is undoubtedly true that the de- 


- finition of the word tenant is very widely - 


worded and may possibly include even 
a tenant in possession of the premises 
under the circumstances of the case, Sec- 
tion 12 does not give the tenant a right 
to remain in possession of the properties. 
It only imposes a disability on the land- 
lord and unless the person who seeks 
to recover possession is brought within 
the definition of the word ‘landlord’ the 
tenant cannot claim possession, The 
word landlord has been defined to mean 
any person who is for the time being, 
receiving or entitled to receive, rent in 
respect of any ‘premiges whether ‘on his 
own account or on account, or on -behalf 
‘or: for the “benefit of ‘any other person. 
Unless, it - ċould : be- -shown ` that er 
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mortgagor. .claims- the: property on re- 
demption through the’ mortgagee, it is 
impossible to hold that he is within the 
definition of the word landlord, while 
the term landlord will include one wha 
is for the time being, receiving or en- 
titled to receive rent. If the law had 
contemplated that the tenancy of the 
tenant continued in spite of redemption 
then and only then the mortgagor would 
have been the person entitled to receive 
the rent whether he consented to the 
continuance of the tenancy or not, Ip 
view of the provisions of Section 111 (c) 
of the T. P. Act, it cannot be said that 
the tenancy continued and therefore the 
mortgagor was entitled to recover the 
rent of the premises. In this connection, 
the Bombay High Court refers to the 
decision of the Madras Court in Chin- 
nappa Thevan v. Pazhaniappa Pillai 
(AIR 1916 Mad 911) wherein it is said:— 

“Tenancies created by a mortgagee in 
possession are binding on the mortgagor 
even after the redemption of the mort- 
gage in so far that the relationship of ` 


-Jandlord and tenant continues, and that 


if the mortgagor “desired to bring the 
tenancy to a close he must do so by a 
regular suit under Tenancy Act.” 

In support of this proposition, the Madras 
High Court had relied on an earlier deci- 
sion of the Madras High Court in Se- 
shamma Shettati v. Chickaya Hegade 
( (1902) ILR 25 Mad 507) where Justice 
Bhashyam Ayyangar said:— 

“In the present case, on the footing 
that the defendants were let into pos- 
session by the mortgagee, whether as 
tenants from year to year or professedly 
as tenants with a permanent right of oc- 
cupancy, the tenancy between them and 
the mortgagee would have continued 
until. the redemption of the mortgage in 
1894, and such possession cannot be ad- 
verse either to the mortgagee or much 
less to the mortgagor, and the’ plaintiffs’ 
cause of action would have accrued and 
the period of limitation commenced to 
run only.in 1894, if such tenancy ceases 
by the mere fact of-redemption, or sub- 
sequent thereto, when the term of notice 
to quit had expired, if the right view 
should be that a lease given by the 
mortgagee, as being incidental to the 
managements of the mortgaged property, 
is binding upon the mortgagor — at any 
rate, as a lease from year to year, until 
he determines. the. same,” - 

The Bombay High Court would say that 
it is difficult from this ce P out the 
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principle that the lease would be bind- 
ing on the mortgagor in every case. 
Even Justice Bhashyam Ayyangar him- 
self limits if by saying if that view is 
right in respect of which there was no 
discussion. In view of that the Bombay 
High Court differed from the decision in 
AIR 1916,Mad 911, 


12. I-have referred to the decision of 
the Bombay High Court at length be- 
cause this as well as that of Justice Saha 
in AIR 1958 Bom 53, had been viewed 
with approval in-Sachalmal Parasram vV. 
Ratnabai (1973) 3 SCC - 198: (AIR 1972 
SC 637). In that case, the earlier ruling 
of that Court in All ‘India Film Corpora- 
tion Ltd. v. Sri Rajagyan Nath, (1969) 3 
SCC 79, had been followed, In the All 
India Film Corporation Litd.’s case a 
mortgagee in possession had let out the 
premises and the lessee had further sub- 
let the same to sub-lessees, On redemp- 


’ tion the purchaser of the interest of the 


mortgagor filed a-suit for possession of 
the property from the -head lessee . and 
the sub-lessees, The «sub-lessees claim- 
ed the benefit of East . Punjab. Urban 
` Rent Restriction. Act, 1949 (3 of 1949). 
One of the points urged was whether 
the defendants were protected by the 
East Punjab Urban Rent Restriction Act, 
- and there the Court considered the ques- 
tion: “Did the tenancy -created by the 
mortgagee in. possession survive the ter- 
‘mination of the mortgagee’s interest so 
as to. be binding on-the purchaser?” The 
Court concluded. that the relationship 
of lessor and lessee cannot subsist beyond 
the mortgagee’s interest unless the rela- 
tionship is agreed to by the mortgagor 
or a fresh relationship is recreated, This 
the mortgagor or the person succeeding 
to the mortgagor’s interest may elect to 
do. But if he does not, the lessee: can- . 
not claim any rights beyond the term of 
his original lessor’s intérest. These pro- 
positions are well-undérstood and find 
support in two rulings in AIR 1952 SC 
205 and AIR 1958 SC In regard to 
' Section 76 (a) of the T. P. Act, the Court 
said that the case is not covered by the 
„exception ` because it cannot be’ held 
that such a long “lease on such a small 
rent was an act of prudence, whether it 
was a bona fide act or not, and whether 
the exception can apply to urban pro- 
perty. On the basis of the East Punjab 
Urban Rent Restriction, Act, the Court 
said that the _respondents’ attempt te 
_ argue that the said Act defines landlord ` 


‘and tenant with reference to the pay- 
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ment of rent should fail because the de- 
finitions of landlord and, tenant apply 
only if the tenancy, either real or statu- 
tory, could be said to survive after the 


termination of the mortgage — the ter- — 


mination of the mortgagee’s- interest 
terminated the relationship -of landlord 
and tenant and it cannot be said to run 
with the land. There being no landlord 
and tenant, the provisions of the Rent 
Restriction Act could not apply any fur- 
ther. Following this decision. in Sachal- 
mal Parasram’s case (AIR 1972 SC 637) 
the Supreme Court mentioned that the 
same view had been taken by the Bom- 
bay High Court in ‘the two cases which 
I have earlier referred to, . 

13. In the light of this decision of the 
Supreme Court, I‘think the petitioners’ 
contentions should fail, The learned 
counsel strongly relied on the decision of 
the Full Bench of the Allahabad High 
Court reported in Tajammul Husain v. 
Mir Khan (AIR 1974 All 234), The Alla- 
habad High Court decision seems to be 
based on the view that in the nature of 
the exception contained in Section 76 (a) 
of the T. P. Act to the general principle 
that a lease executed by a mortgagee in 
possession would come to an end and the 
rights of the person holding under the 
same would get extinguished on the re- 
demption of the mortgage, the mortgagee 
like an ordinary prudent man, lets out 
the mortgaged premises and enters into 
a bona fide transaction in connection 


therewith, in that event, the rights of | 


such, person: -would not get automatically 
extinguished -on redemption of the 
mortgage. The person so let:in would 
be entitled to continue in occupation of 
the premises as a tenant. of the mortgagee 
after redemption. Acco to this 
decision, the principle behind Sec. 76 (a) 
appears to be based on bhe . hypothesis 


that, in case a mortgage had not been. 
-executed and ‘the - mortgagor as owner 
-had remained in possession, he would 
also have similarly let out the premises. 


and, therefore if, instead of thé. mort- 
gagor, the mortgagee in his place did the 


same, it would be considered as binding - 


on the mortgagee (mortgagor?) as well. 

g% I for my part, do not think it 
would ibe proper to consider the mort- 
gagee as an agent- of - the mortgagor in 
the matter. of grant of leases even if 
the lease satisfies Section 76 (a) of the 
TP. Act, Such a view will be totally 
ignoring Section. 111 ;(c) of the T. P. Act, 
which provides that a lease of immovable 


- property determines when the, interest 
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of the lessor in the property terminates 
on, or his power to dispose of the same 
extends only to, the happening of. any 
event, by the happening of such event. 
Once the authority of the lessor to. lease 


“ithe property ends, the lease also neces- 


sarily terminates - even if the lease can 
be supported by Section 76 (a). No 
doubt, the tenant may be entitled to con- 
tinue in possession even afterwards, if 


he acquires rights of-a special character ` 


by virtue of statutory provisions which 
may, in the meanwhile, come into opera- 
tion, As the Supreme Court has said in 
AIR 1952 SC 205, AIR 1956 SC 305 
(Harihar Prasad Singh v. 
Prasad), AIR 1958 SC 183 and again in 
AIR 1966 SC 1721 (Prabhu v. Ram Deo) 
a permissible settlement by a mortgagee 
in possession with a tenant in the course 
of prudent management and ‘the spring- 
ing up of rights in the tenant conferred 
or created by statute based on the nature 













to the general rule prescribed -by the 
T. P. Act. The Supreme Court has 
specifically pointed out that while deal- 


into operation, Otherwise 

even in a case of lease under Sec. 76(a) 

the lease terminates on the extinction 

of the mortgage or if such a lease is for 

a particular period the operation of such 

ease may not extend beyond that period. 
One cannot equate the lease. granted by 
a mortgagee to a lease granted by the 
mortgagor. - 

15. In the light of the decisions in AIR 
1958 Bom 53 and AIR 1963 Bom 42, which 
decisions are apparently approved in 
(1973) 3 SCC 198: (AIR 1972 SC 637), it 
cannot be said that the Kerala Buildings 
(Lease and Rent Control) Act would be 
of help to a mortgagee’s tenant on re- 
demption of the mortgage. The Allaha- 
bad High Court, said that the Supreme 

‘(Court has approved the Bombay Cases 
only in regard to the limited point as to 
whether a person who had been admit- 
ted in tenancy by the mortgagee could 


be .considered as a tenant for the pur-. 


pose of conferring the benefit of the 
Rent Restriction Act, ? 

16. According to me; the context in 
[ezio the Bombay decisions are. refer- 


ed to in the Supreme Court Case,: the’ 
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Supreme Court seems to have approved 
the general principles laid down in the 
Bombay decisions. 


. 17, No doubt, there is also the ques- . 


tion whether an exception in Sec, 76 (a) 
of the T. P. Act to the general rule 
would. apply to urban property. In All 
India Film Corporation’s case ( (1969) 3 
SCC 79). Hidayatullah, C. J., speaking 
for the Court said that it applies ordi- 
narily to the management of agricultural 
Tands and has seldom been extended to 
urban property so as to tie it up in the 
hands of the lessee or to confer on them 
rights under special statutes. The Allaha- 
bad High Court said about the observa- 
tions of Hidayatullah C. J., that the 
learned Chief Justice had clearly held 
that he was not going to decide as to 
whether the exception contained in Sec- 
tion 76 (a) of the T. P. Act applied to 
urban properties or not, as he had fur- 
ther observed: 


‘The case is thus not covered i by the 
exception because we cannot hold that 
such a long lease on. such a small rent 
was an act of prudence, whether it was 
a bona fide act or not, and whether the 
exception can apply to urban property”. 


The Allahabad High Court. also pointed 
out that a property situated in an urban 
area is as much immovable property as 
an agricultural land, and, therefore there 
is no good réason to. hold that Sec. 76 (a) 
of the T.P. Act does not apply to urban 
properties. 

18. However, the Gujarat High Court 


in Lalji Purushottam v. Madhavji Meg- 
“haji (AIR 1976, Guj 161) (FB) and the 


Madras High Court in S. V. Venkat- 
aram Reddiar v. Abdul Ghani’ (AIR 1980 
Mad 276 (FB)) viewed this aspect dif- 
ferently. According to those decisions, 
agricultural land requires constant at- 
tention as well as nursing and is always 
associated with productive operations. 


-To keep the land fully productive, it has 


to be tended with care and diligence. 


Not only has the soil of the land to be 


conserved, but effective steps should be 


taken for preventing soil erosion. The- 


land has also to be safeguarded from in- 
undation by flood water and rain water. 
The fertility of the soil has to be pre- 


served by. not only periodical ploughing , 


operations, but tended with inputs like 
green manure and fertilisers. The land 
has to be periodically de-weeded ‘and the 
trees and plants: standing on the land 
have to be safeguarded , from. . straying 
cattle, On account of all these > factors 


t 
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it "goes without’ saying that to keep an 
agricultural land unattended and. uncar- 
ed for will certainly constitute an act of 
imprudence, therefore, it is that it has 
been uniformly accepted and followed 
that leases of agricultural lands created 
by a mortgagee with possession generally, 
if not invariably, constitute prudential 
acts in that they will not only benefit 
‘the land but eventually benefit the 
owner of the land as well, Such leases, 
even if they had been created by a per- 
son having a transitory title like a mort- 
gagee with possession, will be binding on 
the mortgagor and held enforceable 
even after the redemption of the mort- 
gage for the rest of the term of the 
tenancy. In comparison, in the case of 
a building, it certainly does not require 
constant care and attention like a land. 
It is not a productive item of property 
like a land wherein agricultural crops 
can be raised. Therefore, there is a good 
|deal of difference between agricultural 
| lands and non-agricultural properties. 
Hence, different standards will have to 
be applied for ` evaluating the leases 
created over the two items of properties. 
While in the case of agricultural lands, 
leases will prove to be beneficial in al- 
most all cases, in the case of non-agri- 
cultural properties particularly buildings 
in urban areas, the leases may prove 
counter-productive in the sense that the 
properties are likely to get tied up in 
the hands of lessees who may claim 
irights under special statutes like the 
Rent Restriction Act. 





19. However, I need not go into this 
question in great detail. According to 
me, in the light of the Supreme Court 
pronouncements especially that in (1973) 
3 SCC 198: (AIR 1972 SC 637), it will 
be difficult to follow the Allahabad de- 


cision. Apart from this, as Mr. Subra-. 


manya Tyer, learned counsel for the re- 
spondents, pointed out the petitioners’ 
contentions should fail in view of the 
special provision in Section 11 (6) of the 
Kerala Agriculturists’ Debt Relief Act. 


That provision is as follows :— 


“Where the property mortgaged has 
been leased out by the mortgagee, the 
lease shall, except in the case of tenants 
entitled to fixity of tenure under any 
law for the time being in force, stand 
terminated when the mortgagor recovers 
possession of the mortgaged property, 
and thereupon any value of improve- 
ments due to the lessee shall be paid to 
him out of the amount deposited by the 
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mortgagor under sub-section: (2) ‘towards 
the value of improvements.” - i 
In no view it can be said that the Kerala, 
Buildings (Lease and Rent Control) Act}. 
confers fixity of tenure to tenants ‘cover- 
ed by the said Act. That Act only impos- 
es a disability on the landlord restricting 
his rights to get eviction of tenants to 
the grounds specified in the statute. 

In this view, the C.R.P. has only to 
be dismissed, I dismiss the same, In the 
circumstances of the case there will be 
no order as to costs, 

Petition dismissed, 
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V. P. Antony, Petitioner v. Licensing 
Authority and another, Respondents, 

O, P. No, 1748 of 1980-G, D/- 11-12- 
1980. ; 

Motor Vehicles Act (4 of 1939), Sec- . 
tions 4 (2), 7 (8), 8, 14 and 21 (1) — 
Kerala Motor Vehicles Rules (1961), 
R. 10, Proviso — Additional qualification 
prescribed in proviso for obtaining licen- 
ke for driving heavy motor vehicle — 


Not ultra vires of the rule-making 
power. AIR 1977 Kant 165, Dissented: 
from, `~ 


. Additional qualification prescribed by 
the proviso of experience of driving 
light or medium motor vehicles for three 
years for applying for and obtaining 
licence for driving heavy motor vehicles 
is not ultra vires of the rule-making 
power conferred by Section 21 on the 
ground that it contravenes provisions of 
Section 4 or 7 or 8 or 14, (Para 10) 

It cannot be said that it is imperative 
on the part of the licensing authority to 
issue a licence when an applicant has 
submitted an application in accordance 
with sub-section (1) of Section 7 and the 
applicant satisfies the authority of his 
physical fitness and of his competence 
to drive and he has paid to the concerned 
authority the required fee and that the 
only factor that the licensing authority 
can then consider is as to whether he is 
disqualified under 5. 4 of the Act. The 
clause towards the end in sub-section (8) 
of Section 7 would certainly indicate that 
the licensing authority has to be satis- 
fied not only of the fact that there is a 
duly made application, that the applica- 
cant is physically fit and competent to 
drive, that he has paid to the authority 
the required fee and that he is not dis- 
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qualified . indet Section 4, but also. that. 





he is not disqualified” for holding or, ob- 


taining a driving licence, with reference - 


to some provision i of law, be it under 
the statute or . under the rules, other 


than that provided in Section 4 of the | 


Act. “Further, as the ‘different kinds of 
categories of "motor vehicles enumerated 
in Section 8 require different licences 
authorising the holder thereof. t to` drive 
particular category or categories... _ of 
motor vehicles, 


ern all categories of motor vehicles men- 
tioned in sub-section (2) of Section 8 
(unless exempted by the particular pro- 
vision therein),‘ the State, Government is 
competent to make rules stipulating fur- 
ther qualifications or additional qualifi- 
cations for each category of Motor Vehi- 
cle. Thus, the scheme of the provisions 
referred to above is that the State Gov- 
ernment is also enabléd to make rules 
for the purpose of carrying out the pro- 
visions relating to licensing of drivers of 
motor vehicles, That being so, the State 
Government is competent to make a rule 
prescribing qualifications for obtaining 
licence for driving motor vehicle in ad- 
dition to any one of the qualifications 


‘stipulated’ or prescribed by any of the 


provisions of the Act provided the same 
does not contravene any such ‘provision. 
It cannot also be said in this connection 
that sub-section (2) (aa) of Section 21 
enables . the State Government to pre- 
scribe qualifications only in respect of 
persons already holding licences before 
the commencement of Motor Vehicles 
(Amendment) Act 1969. AIR 1977 Kant 
165, Dissented from. (Paras 6, 7, 9, 13) 


Furthermore, it cannot be said on the 
basis of clause (a) of sub-section (7) of 


-Section 7 that a person who is not quali- 


fied for obtaining a driving licence to 
drive a particular category - of motor 
vehicle may require that his competence 
to drive that -category of vehicle may be 


! tested as stated in sub-section (7). If 


= 


such person is qualified for obtaining a 
driving licence with reference to the 
qualifications prescribed in that behalf 
by law, be it by the provisions of the 
statute or by the provisions in the rules, 
then the question arises whether he is 
tompetent to drive and he may require 
that his competence in that behalf may 
be tested. On that applicant passing such 
a test in respect of heavy motor vehicle 
then clause (a) of sub-section (7) says 
that he shall be deemed.also :.to. have 
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passed the test for driving medium goods 


it goes without. sayiig— a licence 
_ that while Section 4 and Section 7 gov- 





vehicle or light vehicle. (Para 11) 
Referred : 
AIR 1977 Kant 165 . 8 
P. V. Cherian, for Petitioner; 
Pleader, for Respondents, 
ORDER :— 
and obtained a licence to drive light 
vehicles on 3-4-1978, Within three years 


thereof, to be precise on 18-4-1980, he . 


submitted Ext. P-5 application to obtain 
to drive a transport vehicle 
which admittedly is a heavy motor vehi- 
cle falling -both within sub-sections (9) 
and (9A) of Section 2 of the Motor Vehi- 


.cles Act, 1939. As. për- Ext, P-6 endorse- 


ment the petitioner was told~that since 
he has not completed three years after 
obtaining licence to drive light motor 


vehicles Ext, P-5 application is returned. - 


The application also was returned to the 
petitioner. This was for the reason that 
proviso to Rule 10 of the Kerala Motor 
Vehicles Rules, 1961 provides that no 
authorisation to drive a heavy motor 


vehicle other than a car or tractor shall. 
be granted unless the applicant satisfies . 


the licensing authority concerned that 
he has had -previous experience in driv- 
ing light or medium motor vehicle or 
both together for a period of 3 years. 
The proviso proceeds to deal with auth- 
orisation to drive a medium motor vehi- 
cle about which I am not concerned in 
this case, The stipulation in the proviso 
as aforesaid.as regards experience in 
driving light or medium motor vehicles 
or both together for a period of 3 years 
in order to obtain a licence to drive a 
heavy motor vehicle, is impugned in this 
petition as ultra vifes of the rule’ mak- 
ing power of the State under Section 21 
of the Act. 


2. Section 21 of the Act’ enables a 
State Government to make rules for the 
purpose of carrying into effect the pro- 
visions of Chapter II beginning’ with 
Section 3 and ending with Section 21. 
Chapter II concerns licencing of drivers 
of motor vehicles. It is in exercise of 
the -powers conferred under : Section 21 
also to make rules for the purpose of 
carrying into effect the provisions of 
Chapter II that the Kerala State has 
framed the Kerala Motor Vehicles Rules, 
1961. The attack on- the provision im- 
pugned is that the provision contravenes 
Section 4 of the Act and particularly 
sub-section (2) thereof. It is also con- 
tended that the provision as aforesaid 
prescribing qualification of experience in 


the . proviso to. Rule 10 offends, the 
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The petitioner applied for’ 


` ing of motor vehicles. — (1) 
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scheme contained in Sections 7 and 8 of 
the Act and particularly sub-section (8 


tention as aforesaid hereunder,’ 

3. Section 4 reads: aa 

"4. Age limit-in connection with driv- 
No person 
under the age of eighteen years _ shall 
drive a motor vehicle in any public 
place. l 

tion 14, no person under the age of 
twenty years shall drive_-a< transport 
vehicle in any public..plaice.” 

The submission with reference to this 
section is-that the effect of the. provi- 
ston im the proviso to Rule 10 of ` the 


‘Rules as regards experience qualification 


is. that no ome who has not yet attained 
21 years af age would he entitled to ob- 
tain am authorisation to drive a heavy 
motor vehicle. Elaborating this submis- 
sion it is pointed aut that. under sub- 
section (1) no person under the age of 
eighteen. years is entitled to obtain 
attthorisation to drive any motor vehicle 
in any publie place amd counting three 
years’ experience therefrom, only one 
who has attained 21 years would be en- 
titled te obtain an authorisation to drive 
a heavy motor vehicle. This, as submit- 
ted by the learned counsel for the petir 
tioner, would contravene sub-section (2) 


is only that a person under the age of 
20: years ‘shall mot drive a transport 
vehicle in amy publie place, 
3A. The argument as advanced is in- 
genious, but T am not able to aecept the 
same, Tt: cannot for a moment be con- 
tended that a person whe is 21 is under 
the age of 20 years. If that be sd, how 
the experience qualification prescribed in 
the proviso to Rule 19 would offend sub- 
section (2) of Section 4 is beyond my 
comprehension. ` = l 
4. The learned counsel for the peti- 
tioner toak me through the several pro- 
visions contained in Sections 7, 8 and 14 
and submitted that the proviso as afore- 
said te Rule 16 is contrary to ‘the scheme 
contained in the aforesaid ions. 
Section 7, to begin with sub-section (I) 
thereof says 
qualified under Section 4 for driving a 
motor vehicle and who is net for the 
time being disqualified for holding or ob- 
a driving Hcence may apply ‘toe 
the Licensing authority for-an authority 
to drive a motor vehicle in. the manner 





stated! therein. This sub-section itself 
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of Section 7. F shall examine the con+- 


_ (2) -Subject to the provisions of Sec- 


of Seetiom 4 whereunder the prohibition- 


that one who is not dis- . 


aX 
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stipulates that even though the applicant 
may not. be disqualified under Section 4, 
(S. 4 concerns only with the age qualifi- 
cation), the licensing 
guided in the matter of issuing 
by qualifications prescribed elsewhere: in 
the Act or the Rules, as the-case may 
be for sub-section (1) says: "and who is 
not. for the time-being disqualified for 
holding or-dbtaining a driving licence 
may apply to the licensing authority”, 
In other words, Section 7 (1) indicates 
that the licensing authority is to be 
satisfied of not only the qualification 
that is prescribed under Section 4 of the 
Act but of other qualifications prescrib- 
ed elsewhere also. te Fein 2 

8. Sub-section (3) of Section 7 pro- 
vides that where the application is for a. 
driving licence to drive 'as paid employee 
or to drive a transport vehicle or where 
the licensing authority for reasons.to be 
stated in writing so requires, the appli- 
cation shall be accompanied by a medi- 
cal certificate in Form C, as set forth in 
the First Schedule, signed by ‘a register- 
ed medical practitioner. Under sub-sec- 
tion (4) of Section 7 
for a driving licence to drive as a paid, 
employee and every application for a 
driving licence to drive a transport vehi- 
cle shall be accompanied by three clear 
copies of a recent photograph of the ap- 
plicant. Under sub-section (5) if it ap- 
pears to the licensing authority either 
from the application or from the medi- 
cal certificate produced by the applicant 
that he is suffering from any of the 
diseases. or- disabilities mentioned in the 
Second Schedule or any other disease or 
disability which is likely to cause the 
driving by him of a motor vehicle of the 
class which he may be authorised by the. 
driving, licence. applied for. to drive ta 





authority will be | 
i licenca — 


every application — 


dé 


be a source of danger to the public or .- 


to the passengers, the licensing ‘author- 
ity shal! refuse fo issue the driving 
licence. The learned counsel referred me 
to clause (b) of the proviso to sub-sec- 
tion (5). Under that clause, the appli- 


— 


cant may, except where he suffers from ` 


a disease or disability specified in the 
Second Schedule, require that he be sub- 
jected: to a test as regards his fitness or 
ability to drive a motor vehicle of a 
particular construction or design, and, 
if he passes such test to the. satisfaction 
of the licensing authority and is not 
otherwise disqualified, the licensing auth- 
ority shall grant him a driving licence 
to. drive such motor vehicle as the 
licensing authority may specify in the 
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driving licence. ‘Sub-section (6) of Sec- 
tion 7 provides that no driving licence 
shall be issued to any applicant unless 
he passes to, the satisfaction of the 
licensing „authority the test of compet- 
ence to drive specified in the Third 
Schedule. The next sub-section that is 


- referred to me by the learned counsel in . 


reliance of his contention is sub-sec, (8) 
of Section 7. It will be advantageous to 
read that section: 

"When an application has been duly 
made to the appropriate licensing auth- 


ority and the applicant has satisfied such 


authority of his: physical fitness and of 
his competence to drive and, has paid to 
the: authority such fee as the Central 
Government may, by rules made under 
- this Act, specify the licensing authority 
shall grant the applicant driving licence 
unless the applicant is disqualified under 
Section 4 for driving a motor vehicle or 


is for the time being disqualified for 


holding or obtaining a driving licence.” 
6. Much reliance is placed by the 
learned counsel appearing on behalf of 


the petitioner on: sub-section (8) of Sec- 


tion 7 extracted above. The submission 


is that when an application has been, 
duly’ made to the licensing authority and 


the applicant satisfies that authority of 
his physical fitness and of his compet- 
ence to drive and when he has paid such 
fee as is specified, the licensing author- 
ity shall grant’ the applicant a driving 
licence, unless he is disqualified onder 


Section 4 from driving a motor vehicle- 


and is for the time being disqualified for 
. holding or obtaining a driving licence, 


According. to the ‘learned counsel for the . 


It is 

i further that the only factor that 
the licensing authority can’ then consider 
is as to whether he is disqualified under 
Section 4 of. the Act. This submission 
forgets. the following provision’ towards 
the end of sub-section (8). namely :— “or 
is for the time being disqualified . for 
holding or obtaining a drivi A 
This clause in sub-section (8) would cer- 
tainly indicate that the licensing author- 
ity has to be satisfied not only of the 
fact that there is a duly made applica- 
tion, that the applicant is physically fit 


sub- 
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and campetent. to drive, that he has paid 
to. the authority the required fee and 
that he is mot disqualified under Sec- 
tion 4, but also that he is not disquali- 
fied for holding ` or obtaining a driving 
licence, with reference to some provisian 
of law, be it under the statute or under 
the rules, other than that provided. in 
Section 4:of the Act. This-clause is in 
tune with the provision in sub-sec, (1) 
of Section 7 whereunder only a person 
who is not disqualified under Section 4 
for driving a motor vehicle and “who is 
not for the time being disqualified for 
holding or obtaining a driving licence”, 
could apply fer a licence. (emphasis sup- 
plied}, Mark that under Section 7 (1) the 
applicant should be one who is not dis- 
qualified for obtaining a driving licence 
as also for holding the same and that 
under the last clause mentioned in sub- 
section (8) the licensing authority has to 
consider whether the applicant is dis- 
qualified for obtaining a driving licence 
or for holding the same. The question 
is where to. look for the other qualifica- 
tions that sub-sections (1) and (8) of 





‘Section 7 refer to, 


7. The learned counsel for, the peti- 
tioner referred me to Section 8 of the 
Act and particularly to. sub-section (2) 
thereof and to Section 14, Section 8 (1) 
prescribes the Form in which a driving 
licence other than a driving licence 
issued under Section 14 is to be made. 
That provision says that the signature or 
the thumb-impression given on the form 
of application for the driving licence is, 
to be affixed thereto and in the case of © 
a driving licence to drive as a paid em- 
ployee or to drive a transport vehicle 
one of the photographs referred to im 
sub-section (4) of Section 7 shall also be 
affixed thereto. The scheme of sub-sec- 


‘tion (2) of Section 8 is that for each kind 


of the motor vehicles enumerated as {a) 
te. (g) it is necessary to obtain different, 
licences or authority to drive the same. 
In other words, a driving licence for one 
category of motor vehicle. enumerated in 
sub-section (2) of Section 8 would ‘not 
enable or entitle the licensee to drive 
another kind of motor vehicle unless he 
is armed with a licence for driving that 
category ‘of motor vehicle also. Now it 
is necessary to notice that of the differ- 
ent categories of motor vehicles - men- 
tioned in sub-section (2), one is light 
motor vehicle,- another is medium goods 
vehicle, ‘another is. medium passenger 
motor vehicle, andéther is heavy goods 
vehicle and still another is heavy pas- 
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senger :motor vehicle. If these different 
kinds or categories of motor vehicles re- 
quire different licences authorising the 
holder thereof to drive particular cate- 
gory -or categories of motor vehicles, it 
goes without saying that while Section 4 
and Section 7 govern all categories of 
motor vehicles mentioned in sub-sec. (2) 
(unless exempted by the particular pro- 
vision therein), the State Government is 
competent to make rules stipulating fur- 
ther qualifications or additional qualifi- 
cations for each category of motor vehi- 
cles. If the contention advanced ‘on be- 
half of the petitioner that on being 
satisfied of the fact that there is a duly 
made application, that the applicant is 
physically fit, that he is competent to 
drive, that he has paid the required fee 
and that he is not disqualified under 
Section 4 an applicant is entitled to ob- 
tain a licence, then Section 21 of the Act 
enabling a State Government to make 
rules for the-purpose of carrying into 
effect the provisions of Chapter II in the 
Act relating to licensing of drivers of 
Motor Vehicles, would become otiose. 
The argument is that any qualification 
other than ‘that is mentioned in sub-sec- 
tion (8) of Section 7 need not be looked 
into or considered by the licensing auth- 
ority. In fact the argument goes to the 
extent of submitting that any such addi- 
tional qualification would be contrary to 
the scheme revealed by the’ provisions 
contained. in Sections 4, 7 and 8 of the 
Act, 


8 In support of the contention ad- 
vanced on behalf of the petitioner as 
aforesaid the learned counsel for the 
petitioner relies on the decision of the 
Karnataka High Court in H. Ganesh v. 
State (AIR 1977 Kant 165). No doubt 
this decision to a certain extent sup- 
ports the submission made by the learn- 
ed counsel for the petitioner, The rea- 
son for holding so is stated by that High 
Court as follows: 


“While Section 7 (8) anodes that a 


cation has been duly made and where 
the applicant has satisfied the authority 
of his physical fitness and of his compet- 
; ence to drive the particular type of vehi- 
cle ‘and has paid the prescribed fee and 
he is not disqualified under Section 4 
from driving the motor vehicle or for 
the time being is disqualified: from hold- 
ing or obtaining a driving licence, > the 
rule provides that notwithstanding all 
| these conditions being satisfied, no -auth- 
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concerned 


` tended - 
-orisation -for : driving heavy ‘motor vehi- ' 
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-cles shall be granted unless the’ appli-: 


cant satisfies that he has had at least 
two years’ experience in driving medium 
motor vehicles. The Rule 5 (2) makes a 
provision which is inconsistent with the. 
provisions in Act and actually nullifies. 
the provisions in the Act. 


9.. With respect, the principle stated 
aforesaid and the arguments advanced 


‘before me fail to take note of the fact 


that both under Section 7 (1) and Sec- 
tion 7 (8) it is necessary to consider the 
question as to whether the applicant for 
licence is disqualified for the time being 
for holding or obtaining a driving 
licence. No doubt a rule inconsistent 
with any of the provisions of the statute 
under which the same has been made 
cannot be upheld, But so long as the 
rule prescribes a qualification in addition 
to those prescribed by the statute and 
that qualification in no way contravenes 
any of the provisions of the Act, the 
same has to be upheld as to be within 
the rule-making power of thé rule-mak- 
ing body. As already indicated, the 
scheme of the provisions referred to 
above is that the State Government is 
also enabled to make rules for the pur- 
pose of carrying out the provisions re- 


lating- to licensing of drivers of motor 
vehicles. If that be so, the State Gov- 
ernment is competent to make a rule 


prescribing qualifications for obtaining’ 

licence for driving motor vehicle in ad- 
dition to any one of the qualifications 
stipulated or prescribed by any of the 
provisions of the Act provided the same 
does not contravene any such provision. 
For example the State cannot make a 
rule prescribing a lower age than that 
prescribed under Section 4. But, it is 
my firm view that it can prescribe a 
qualification raising the minimim.: age’ 
from that prescribed under Section 4 or 
one which in effect so raises the mini- 
mum age. It cannot be said that such 
a prescription would contravene Sec, 4. 


10. The above discussion will reveal 
that apart from the prescription con- 
tained in the Act, under Section 21 the 
State Government can ‘also 
prescribe qualifications not contrary to 
those ` prescribed by any of the provi- 
sions of the statute. So far as the case 
on hand is concerned, it has already 
been said that- the provision in the pro-- 
viso to Rule 10 cannot be said to con- 
travene ` Section 4 of the Act as con- 
for on -behalf of the petitioner. - 
It cannot -also- be ‘said that ‘the ‘only’ 
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qualifications ‘of which. the ` licensing 
authority is- to.. be satisfied for giving a 
licence are such as:those mentioned in 
sub-section (8) of Section 7. as contend-, 
ed for relying on the decision of thé 
Karnataka High Court referred to: above. 

11, In view of what is stated herein- 
before there is no-merit in the conten- 
tion advanced on behalf of the petitioner 
that the rule making body, namely, the 


State Government has travelled beyond 


` its rule making power in incorporating 
the proviso to Rule 10-in the Kerala 
Motor Vehicles Rules, 1961, founded on 
Sections 4, 7 and 8 of the Act already 
discussed. The learned counsel for the 
petitioner argued that I should take note 
of sub-section (7) (a) of Section 7 of the 
Act also. The contention is that under 
the aforesaid clause a person who passes 
the test in driving a heavy goods vehi- 
cle shall be deemed also to have passed 
the test in driving any medium goods 
vehicle or light motor vehicle and that 
under the body of sub-section (7), the 
test of. competence to drive shall be ċar- 
ried out in a vehicle of 
which the application refers. The pre- 


mise of the argument is that one may ' 


apply to test his competence to drive 
any category of motor vehicle including 
a heavy vehicle and that it is peremp- 
tory on the part of-the licensing auth- 
ority to test the competence with refer- 
ence to such category of vehicle. - The 
further submission is that under Cl: (a) 
of sub-section (7), if one passes the test 
of competence to drive a heavy vehicle, 
he shall be deemed also to have passed 
the test in driving any medium. goods 
vehicle or light motor vehicle! It is a 
settled rule of construction of statutes 
that as far as possible all the provisions 
in the statute and all the provisions in 
a section have to be construed harmoni- 
ously avoiding contradiction - between 
different parts of the statute and 
different provisions in a section, Apply- 
ing that principle, so far as the construc- 
tion of Section 7 is concerned, it is 
necessary to understand sub-section -(7) 
as not enabling an applicant for licence 
.to pick and choose the particular cate- 
gory of vehicle for which he seeks for 
licence irrespective of other considera- 
tions like whether he is qualified or. not 
with reference to the provisions of. the 
Act and the Rules. If the argument ad- 
vanced on behalf of. the petitioner with 
reference to. sub-section (7).of Section 7 
-is accepted, the result- would be ` the 


licensing, authority would. not be compet- . 
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‘goods vehicle. or light vehicle, 


the type to. 
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‘ent to consider whether an‘ applicant is 


physically fit, whether he has paid the 
tequired “fee and whether he-is of the 
age mentioned in’ Section 4 of the Act. 
The scheme of the’ Act cannot be said| 
to be such that a person who is not 
qualified for obtaining a driving licence 
to drive a particular category of motor 
vehicle may require that his competence 
to drive that category of vehicle may be 
tested as stated in sub-section (7). If 
such person is qualified for, obtaining a 
driving . licence with reference to the 
qualifications . prescribed in that behalf 
by law, be it by the provisions of the 
statute or by the provisions in the rules, 
then the question arises whether he is 
competent to drive and he may require 
that his competence in that behalf may 
be tested, On that applicant passing such 
a test, then Clause (a) of sub-section (7) 
says that he shall be deemed also to 
have passed the test for driving medium 
In this 
view there is no merit in the contention 


now advanced on behalf of the peti- 


tioner with refererice to sub-section (7) 
of Section .7. 


12, The.learned counsel’ for the peti- 
tioner also at this juncture referred to 
Section 15 of the Act. I do not find any- 


‘thing therein which would support the 


contentions advanced on behalf of the 
petitioner, That provision enables the 
licensing authority for giving show cause 
notice and for affording an opportunity 
of being heard when a particular per- 
son is disqualified for a specified perjod 
for holding or obtaining any driving 
licence or licences to drive a particular 
class or description of vehicle on the 
ground mentioned in that section, 


13. Another argument advanced on be- 
half of the petitioner ig -that Section 21 
(2) (aa) enables the State Government 
only to prescribe the minimum § qualifi- 
cation of persons to whom licences to 
drive- transport vehicles are issued and 
the time within which such qualifications 
are .to.be acquired by persons holding 
immediately . before the commencement 
of the Motor Vehicles (Amendment) Act, 
1969, licences to drive transport vehicles, 


-and the duties, functions and conduct of 


such persons. The argument is that the 
State Government under this clause is 
enabled to prescribe qualifications only}: 
in- respect of persons already: holding 
licences . before the commencement of 
the - Motor.. Vehicles. (Amendment). - Act, 
1969. No doubt one part of ‘the. afore- 
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said clause is to that effect, namely the 
first part. , Under the latter part ‘the 
minimum qualifications of persons tO 
whom licences to drive transport vehi- 
cles are issued” can be prescribed by the 
State Government under Section 21 (2) 
(aa). Even otherwise I would think in 
lview of the generality of power under 
sub-section (1) the particular provision 
contained in sub-section (2) of Section 21 
would not take away the power of the 
State Government to frame the rule pre- 
scribing minimum qualifications with 
reference to which licences are to be 
issued, 

The result is, there is no merit‘in this 
writ petition, The same fails and is dis- 
missed, In the circumstances of the case, 
there will be no order as regards costs. 

Petition dismissed, 
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P. SUBRAMONIAN POTI, Ag. C. J., 
G. VISWANATHA. IYER AND 
U. L. BHAT, JJ. 

George, Petitioner v. State of Kerala 
and others, Respondents, 

O. P. Nos. 1073 of 1976 and 2981 of 
1977, D/- 25-2-1981. 

(A) Kerala Land Reforms Act (1 of 
1964), Section 75 (3) — Application 
under — Only Government is compet- 
ent to entertain it and. not any Revenue 
Officer, 1977 Ker LT 644 Overruled 
(Kerala Land Reforms (Tenancy) Rules 
(1970), Rule 72). 


The Revenue Divisional Officer is not 
an authority competent to adjudicate 
on an application filed before Govern- 
ment under Section 75 (8) of the Act, 
The function of deciding on the. ques- 
tion whether an applicant under Sec- 
tion 75 (3) requires the land occupied 
by Kudikidappukaran or whether the 
| total extent of land held by the appl- 
cant is less than 1 acre is that to be ex4 
ercised by the Government and the Gov- 
ernment alone and not by the Revenue 
Divisional Officers. Notification S. R.O, 
368 of 1970 cannot and does not em- 
power such’ officers to exercise such 
functions. 1977 Ker LT 644 Overruled. 

(Para 11) 

Section 75 (3) plainly speaks of ap- 
‘plying to the Government for acquisl- 
tion of land. This is naturally so, for. 
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jt is the Government which would nor- 
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maliy determine whether land of an- 
other. should be compulsorily acquired 
wunder the scheme of the Kerala Land 
Acquisition Act. Though, in terms Sec- 
tion 75 (3) does not mention that it is 
the Government to decide on the appli- 
cation, so long as it does not contem, 
plate a decision by any other authority, 
the plain meaning of the Section must 
be taken to be that the Government 
should decide the application. Though 
a Rule may not normally lend colour 
to the construction of the parent sta- 
tute, that the Govt. also was of the same 
view is evident from form No. 35, 
which indicates that the. applicant re- 
quests the Government to decide the 
question. Sub-section (3), when it re- 
fers to an application to Government; 
contemplates a decision on that applica- 
tion and so long as it does not indicate 
any other authority who could take such 
decision, the plain meaning of the sub- 
section is that the Government to whom 
the application is made should take the 
decision. (Para 9) 


Rule 72 of the Rules framed under . 


the Act is framed on the mistaken. as- 
sumption that the enactment empowers 
the conferment of the power to decide 
under Section 75 (3) of the Act on an 
officer . of Government. The Rule is 
thus repugnant to the Act. 
(Para 10) 
(B) Kerala Land Reforms Act (1 of 
1964), Section 75 (3) —- Application 
under filed before Revenue Divisional 
Officer — Plea that he has no jurisdic- 
tion to entertain it not raised before 
him — High Court has discretion to 
entertain it m writ jurisdiction. 


(Para 12) 
Cases Referred: Chronological Paras 
1980 Ker LT 466 4 
1977 Ker LT 644 3, 4, 11, 12 


AIR 1976 Ker 124:1975 Ker LT 589 12 
(1976) O. P. No. 1265 of 1976 (Ker) 3 
(1975) O. P. No. 2934 of 1975 (Ker) 3 
(1973) O. P. No. 1938 of 1973 (Ker) 3 


Joseph Franklin and C. T. Vincent, 


for Petitioner; Govt. Pleader, for Re- 
spondents. | 
SUBRAMONIAN POTI, Ag. C. J.:— 


The petitioner in O. P. 1073 of 1976 isa 
kudikidappukaran in Sy. No. 44/1 and 
3 of the Ernakulam Village, in land,’ 
said to be of an extent of 1% cents. 
The 3rd respondent. in the petition had 


` purchased the land in court-auction. He 


then moved an application under Sec- 
‘tion 75 (3) of the Kerala Land Reforms - 








1981 


Act. (im short, the Act) to acquire other 
‘land for shifting the petitioner's 
kidappu so that the 3rd respondent may 
, get possession of land in which the kudi- 
kidappu was situate. The petitioner in 
O. P. 2981 of 1977 is a kudikidappu- 
karan of land belonging to the first re- 
spondent andthe first respondent has 
similarly moved an application under 
Section 75 (3) of the Act for shifting 


the kudikidappu to-land to’ be acquired . 


by the Government. Section 75 (3) of 
the Act enables a person holding land 
less than 1 acre in’ extent to apply to 
Government for. acquisition of land to 
which the kudikidappu in his land may 
be shifted if he requires the land 


occupied by such kudikidappu for con-. 


structing a building for his. residence. 
The petitioners in both the cases claim- 
ed, in the application to the’ Government 
that they had land less thanlacre in 
extent and that they require land oc- 
cupied by the kudikidappukars for ċon- 
structing building for their respective 
residencé, Ext. P2 order in O. F. 1073 
of 1976 is one passed by the Revenue 
Divisional Officer, Fort Cochin holding 
that since the applicant possessed only 
_ 12} cents of land, that the kudikidappu 
is situate in the centre of the property 
there is no convenience to build a house 
without shifting the kudikidappu and 
that hence he was allowing the applica- 
tion under Section 75 (3) of the Act. 
This is the order challenged in the peti- 
tion. In the other case similar order 
Ext. Pl passed by the ‘Revenue Divi- 


sional Officer, Trichur finding that the. 


applicant and her family possessed less 
than 1 acre of land, that the site occu- 
pied by the kudikidappukaran’ was 
really required by the applicant for 
her residence and that therefore the ap- 
plication under Section 75 (3) of. the 
Act has to be allowed. The Tahsildar 
was directed to take necessary steps 
for acquisition of land consequent upon 
oe finding by the Revenue Divisional 
cer. 


2. The ground of challenge in both 
the petitions is identical It is that the 
Revenue Divisional Officer is not an au- 
thority competent to adfudicate on an 
application filed before - Government 
under Section 75 (3) 
order to find that acquisition of other 
land was necessary to shift the kudiki- 
dappukaran satisfaction that the appli- 
cant holds less than 1 acre of land and 
that he requires the land occupied by 


- George v. 


kudi- . 


of the Act. In - 
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the kudikidapnpukaran for constructing 
a building for his own residence has to 
be reached. It is only then that fur- 
ther proceedings would follow. The 
application being one directed tc Gov- 
ernment, could the satisfaction in re- 


‘gard to matters mentioned in S. 75 (3) be 
“yeached by any Revenue Officer of the 


Government or should it be by the Gov- 
ernment itself? This is the question on 
which there is ‘controversy in these 
cases, a controversy. which has caused 
the reference of these cases to a Full 


Bench. . 


3. On the language of the section 
this court had been holding earlier that 
it is only the Government that can reach 
the satisfaction. on matters envisaged in 
.sub-section (3) of Section 75 of the Act, 
Our learned brother Bhaskaran, J. in 
the judgment in O. P. No. 1938 of 1973 
took the view that no power is confer- 
red on the Revenue Divisional Officer, to 
pass an order under Section 75 (3) of 
the Act, and therefore quashed the pro- 
ceedings by the said officer. This view 
was followed by this. court in other 
cases. A contrary view was adopted by 
Chandrasekhara Menon, J.. in O. P. 
No. 2934 of 1975 and by Balakrishna 
Eradi, J. as he then was, in O. P. 
No. 1265. of 1976. In support of his 
view our learned brother Chandra-. 
sekhara Menon, J. referred to the noti- 
fication of the Kerala Government in 
the. Gazette No. 40 dated 6-10-1970 au- 
thorising the Revenue Divisional Of- 
cers to function under sub-secs. (3-B) 
and (3-C) of Section 75 and also the 
provisions in S. 75 (3-B) and (3-C) and 
Rule 72 of the Kerala Land Reforms 
(Tenancy) Rules. Apart from a refer- 
ence to these provisions we find no dis- 
cussion in the judgment of our learned 
brother. Our learned brother Justice 
Eradi also referred to the contention - 


`~ raised that the State Government alone 


was competent under Section 75 (3) of 
the Act to pass an order sanctioning 
the acquisition and met this by the fol- 
lowing ‘observation: 


“This contention cannot be accepted 
in view of the provisions contained in 
clause (3-B) of Section 75 (3) .of the. 
Act and Rule 72 of the Kerala Land 
Reforms (Tenancy) Rules, 1970 which 
contemplate the authorised officer to 
conduct an enquiry and to come to a final 
conclusion as to whether a case is made 
out for the acquisition of an alternative 
site for shifting a kudikidappulkaran 





|kidappukaran to purchase 
-,dappu occupied by him as well as the 


124 Ker 


under Sesi n, 75 (3) and directing an 
his being satisfied that such a case is 
made out.”- 


Evidently there is no detailed consid- 
eration of this question in that case too. 
The matter came up later before a 
Division “Bench of this Court in Sathi 
Bai Kamath v. Sub Collector. 1977 
Ker LT 644. Gopalan Nambiar, ` Ag. 
C.J., as he then was, who spoke on be- 
half of the Division Bench referred to 
sub-sections (3), (3-A) and (3-B) of Sec- 
tion 75 and Rule 72 and held that these 
provisions authorise the Revenue Divi- 
sional Officers to pass an order for ac- 
quisition on being satisfied of the re- 
quirements referred to in sub-sec. (3) 
of Section 75. A Division Bench of 


the decision in Sathi Bai Kamath v. 


ferred the question to a Full Bench 
and that is how the matter is before us 
now. 


4, The view taken in Sathi Bai 
Kamath v. Sub Collector, 1977 Ker LT 
644 was adverted to by this Court in 
Ayyappan v. State of Kerala, 1980 Ker 
LT 466. But there has not been an in- 
dependent discussion and the questions 
with which we are concerned in these 


| cases did not arise for consideration in 


that case. 

5. Section 75 (1) of the Act confers 
fixity on a kudikidappukaran. He is 
granted immunity from being evicted 
from the  kudikidappu except on 
grounds specified in that sub-section. 


Section 80-B of the Act. enables a kudi- 
the kudiki- 


lands adjoining thereto and provides for 
the procedure by which such purchase 
is to be made. Sub-section (2) of Sec- 
tion 75 enables a person in possession of 
the land on which there is a homestead 
lor hut in the occupation of a kudikida- 
ppukaran to require the kudikidappu- 
karan to shift to a new site belonging to 
such person under certain circumstan- 





ces and also provides for the conditions 


subject to which -he could seek such 
shifting. Sub-section (3) covers the 
ase of persons who may require the 


land occupied by the kudikidappukaran 
for constructing a building for their re- 
sidence, but this right is limited to per- 
sons who hold less than 1 acre of land 
either as owner or as tenant. The pro- 
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acquisition being made in the: erent af- 


this Court doubted the correctness of 


Sub Collector, 1977 Ker LT 644 and re-- 
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cedure is to apply to the»-Government - 
for acquisition of other land at their 


cost to which the -kudikidappukaran is 
to be shifted. . This application is-to be 
made to the Government. It is only if 
they satisfy the requirements. mention- 
ed in sub-section (3) that question of 
acquiring other land and calling upon 
the kudikidappukaran to shift. would 
arise. If the kudikidappukaran is to be so 
shifted provision is made for acquisition 
of other land, for payment of 874% of 
the cost towards such acquisition and 
for an order to the kudikidappukaran to 
shift to such land. These are the provi- 
sions in sub-sections (3-A), (3-B), (3-BB) 
and (3-C) of Section-75 of the Act. 
Sub-section (3-D) of Section 75 provi- 
des that where the kudikidappukaran 
shifts as required under stib-secs. (3-B) 
or (3-BB), he shall be entitled to the 
ownership and possession of the land to 
which he shifts or is bound to shift and 
also to the registry of such land in his 
name, Sub-section (3-E) provides that 
124% of the amount of compensation 
payable for the acquisition under sub- 
section (3-B) shall be met from the 
kudikidappukars’ Benefit .Fund consti- 
tuted under Section 109 of the Act. 


6. Having referred to the scheme of 
the Act in the matter relevant to these 
petitions, it would be profitahle to set 
down here sub-sections (3), (3-A). (3-B), 


(3-BB) and (3-C) of Section 75. They 
read: 
“(3) Notwithstanding anything con- 


tained in sub-sections (1) and (2), where 
the total extent of land held by a per- 
son, either as owner or as tenant, is 
less than one acre and there is a kudi- 
kidappu on any land held by him, he 
may, if he requires the land occupied 
by such kudikidappu for constructing 
a building for his own residence, apply 
to the Government for the acquisition of 
land to which the kudikidappu may be 
shifted. . . : 
Provided that after the expiry of a 
period of two years from the com- 
mencement of the Kerala Land Reforms 
(Amendment) Act, 1969, an application 
shall not be made under this sub-sec- 
tion except with the consent of the 
kudikidappukaran. 
Explanation— For the 
this sub-section, , 
(a) the total extent of land held bya 
person shall be computed as:on the Ist: . 
day of July,. 1969; ere Epa ay 


purposes of 








1881 George. v. 


(b) in calculating the total extent of 
land -held by a person who is a member 
of a family, the extent of the land held 
by any member of his family or jointly 
by some.or all of the members of such 
family shall also be taken into consid- 
eration. : 


(3A) In an application under sub-sec~- 
tion (3), the applicant shall offer to de- 
posit, whenever called for, eighty-seven 
and a half per cent.of the amount of 
compensation payable for acquisition of 
land equal to the extent of the existing 
kudikidappu, subject to a minimum of 
three cents if within the limits of a 
city or major municipality or five cents 
if within the limits of any other muni- 
cipality or ten cents if in any panchayat 
area or township. Ż 

(3B) An Officer authorised by the 
Government in this behalf may. after 
collecting the amount referred to in 
sub-section (3-A) from the applicant, 
acquire the necessary land under the 
Kerala Land Acquisition Act, 1961, give 
possession of the land to the kudikida- 
ppukaran and require him to shift. to 
the said land. and thereupon the kudi- 
dappukaran shall be bound to shift to 
the new site. 


(BB) Where the kudikidappukaran 
does not shift to the land acquired in 
pursuance of sub-section (3-B) within 
a period of one month from the date of 


service on him of the requisition under > 


that sub-section, the officer referred to 
in that sub-section shall cause him to be 
evicted from the existing kudikidappu. 


(3-C) The kudikidappukaran shall be 
entitled before he shifts as required 
under sub-section (3-B) to receive from 
the person in possession of the land on 
which his kudikidappu is situate the 
expenses as determined by the officer 
referred to in that sub-section to be 
reasonably required to shift to the new 
site,” 


The Kerala Land Reforms (Ten- 
ancy) Rules have been framed by the 
Government in exercise of the powers 
conferred by S. 129 of the Act. We are 
concerned here only with R. 72 as it 
stood at the relevant time. Sub-rule (2) 
as it stands now was substituted by 
S. R. O. 1134 of 1975 dated 27-11-1975. 
We are leaving out sub-rules (4), (5) and 
(6) of the above Rule.as it may not be 
necessary to refer to them for the pur- 
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~pose. of these petitions. Rule 72 (1), (2) 
and (3) read thus :— 


“72. Form of application for shifting 
kudikidappukaran.— (1) The applica- 
tion’ to the Government by a holder of 
land for acquisition of land for shifting 
a kudikidappukaran shall be in Form 
No. 35 

(2) Upon receipt of such an applica- 
tion. the Officer authorised by ‘he Gov- 
ernment in this behalf shall make such 
enquiry as he may deem fit after giving 
the applicant as well as the Kudikidap- 
pukaran an opportunity of being heard 
and after giving them copies of docu- 
ments- on -which reliance is placed by 
him and if he is satisfied that the ap- 
plicant requires the land ocvupied by 
the kudikidappu for constructing a 
building for his own residence and that 
the total extent of land held by him 
on the ist day of July, 1969, either as 
owner or as tenant was less than one 
acre, he shall require the applicant to 
deposit eightyseven and a half per cent 
of the cost of acquisition of the land to 
be acquired and to execute an agree- 
ment undertaking to pay the sume per- 
centage of any increase in the compen- 


` sation for the land acquired. 


(2A) If the Officer is satisfied after 
the enquiry referred to in sub-rule (2) 
that the applicant does not require the 
land occupied by the kudikidappu for 
constructing a building for his own resi- 
dence or that the total extent of land 
held by the applicant on the Ist day of 
July, 1969, either as owner, or as tenant 


was one acre or more or if the applicant - 


is not prepared to deposit eightyseven 
and a half per cent of the cost of acqui- 
sition of the land to be acquired or to 
execute an agreement undertaking to 
pay the same percentage of any in- 
crease in the compensation for the land 
to be acquired, the officer shall forward 
a report of his enquiry together with 


his conclusion thereon to the Govern- 


ment for their orders. 


(2-B) The. Government shall, after 
considering the report and the conclu- 
sion of Officer. and after affording an 
opportunity to the person affected to 
state his case, pass such order thereon 
as they think fit. 


(2C) The order of the Government 
under sub-rule (2-B) shall not be call-. 
ed.in question in any court solely on the . 
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ground that the maquiry by hearing the 
parties and furnishing the relevant re- 
cords was conducted by the officer and 
not the Government. 


` (3) As soon as may be after the ap- 
‘plicant deposits his share of the cost of 
acquisition, the officer shali take steps 
to acquire the necessary land, transfer 
possession of such land to the kudikidap- 
pukaran and require | him to shift to the 
said land.” 


7. We may also in this context ad- 
vert to Form No. 35 referred to in 
R. 72 (1). That, as the rule itself indi- 
cates, is the Form of application, to Gov- 
ernment for acquisition of laùd for 
shifting the kudikidappukaran. That ap- 
plication provides for the statement by 


the kudikidappu is required by the ap- 
plicant for constructing a building for 
his own residence, and that the total 
extent of land held by the landholder 
as on 1-7-1969 is less than 1.acre. There 
is a schedule to this application which 
calls for detailed. statement of the ex- 
tent of land held as owner or as tenant 
as on 1-7-1969. -The prayer in the ap- 
plication reads: 


“The applicant, therefore, prays that 
_ the Government be pleased to direct 
(a) acquisition of land under the Land 
Acquisition Act, the applicant bearing 
874% of the cost of acquisition of land 
for the abovesaid purpose (b) the al- 
lotment of such land to the abovesaid 
kudikidappukaran and (c) the shifting 
of the kudikidappu to the land so al- 
lotted.” i 


8& A close reading of sub-sec- 
tions (3-A), (3-B), and (3-C) would indi- 
cate that those are provisions concern- 
ing the stage of the 
sequent to the decision to acquire land 
for shifting the kudikidappukaran. The 
grant of an application under S. 75 (3) 
necessarily involves two stages. The 
first, the satisfaction on matters referred 
to in Section 75 (3) and the second, im- 
plementing the process of shifting by 
acquisition of other land. and shifting 
the kudikidappu to such land. Sub-sec- 





deposit 874%. of the compensation. Sub- 
pection (3-B) specifically empowers an 
fficer authorised by the Government in 
his behalf to collect the amount of 874% 
f the compensation from the applicant, 
equire the necessary land under the 
ct, give possession of the land to ‘the 
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the landholder that the land including _ 


proceedings sub- - 


tion (3-A) deals with the obligation to 
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kudikidappukaran and require him to 
shift to the’ said land. It is then that the 
kudikidappukaran is obliged -to shift to 
the new site. Where the kudikidappu- 
karan does not comply with the direc- 
tion to shift sub-section (3-BB) em- 
powers the officer authorised under sub- 
section (3-B) to evict him {from the 
existing kudikidappu. Sub-section (3-C) 
enables the authorised officer to deter- 
mine the- expenses reasonably required 
to shift to the new site and provides for 
the rights of the kudikidappukaran to 
receive such expenses before he 
shifts to the new site as required under 
sub-section (3-B). Sub-sections (3-B) and 


“(8-C) no doubt refer. to an officer auth- 
‘orised by the Government “in this be- 


half” and confers powers on him. Sub- - 

section (3-A) is not a Section conferring 
any power on any officer but laying’ 
down the obligation.of the applicant to 
pay 874% of the amount of compensa- 
tion payable for acquisition of land. The 
question of exercise of powers con- 
templated under sub-section (3-B) and 
(8-C) would arise only at the second 
stage namely after it is found that there 
is a case for -shifting the kudikidappu 
and therefore there is a case for direct- 
ing acquisition of land. We may in this 


context refer to the ‘notification auth- 
orising the Revenue Divisional Officers 
to exercise powers under Sec. 75 (3-B) 


and (3-C). The notification reads thus: 
“S, R. O. No. 368/70— Under sub-sec- 
tion (3-B) of Section 75 of the Kerala 
Land Reforms Act, 1963 (1 of 1964), the 
Government of Kerala hereby authorise 
the Revenue Divisional Officers to ex- 
ercise the powers conferred, and dis- 
charge the duties: imposed, by sub-sec- 
tions (3-B) and (3-C) of the said section, 
within their respective jurisdiction,” 
It may be noticed that- the Revenue 
Divisional Officers could exercise only 
functions under sub-sections (3-B) and 
(3-C) which functions do not take in 
that of determining the question of ac- 
quisition of land under Section 75 (3) 
of the Act. In other words, the power 
to decide matters the exercise ‘of which 
is a pre-requisite for taking proceedings 
for acquisition of other land to shift the- 
kudikidappukaran is not one falling | 
within sub-sections (3-B) and (3-C). and- 
therefore the Revenue Divisional Off- . 
cers competent to exercise powers under 
those sub-sections would not, for that 
reason, be competent to determine the 
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question of satisfaction on matters refer- 
red ‘to in sub-section (3) of Section 75. ~ 


9. Section 75 (3) plainly speaks of 
applying to the Government for acqui- 
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sition of land. This is naturally so. for, - 


it is the Government. which would 

normally determine whether land of 
another should be compulsorily acquir- 
ed under the scheme of the Kerala Land 
Acquisition Act. Though, in terms Sec- ° 
tion 75 (8),does not mention that it is 
the Government to decide on the ap- 

plication, so long as it does not con- 
template a decision by any other auth- 
ority, the plain meaning of the section 
appears to us to be that the Government 
should decide the application. Though a 
Rule may not normally lend colour to 
the construction of the parent statute, 

that the Government also was of the 
same view is evident from Form No. 35, 

which indicates that the applicant re- 
quests the Govt. todecide the question. 

We cannot consider the statute as hav- 
ing not provided fora decision on the ap- 
plication under Sec. 75 (3), for, without 
such a decision the further provision as 
to acquisition of land and shifting of 
kudikidappukaran to such land would 
become unworkable. Therefore sub-sec- 
tion (3), when it refers to an applica- 
tion to Government, contemplates a 
‘decision on that application. and so 
long as it does not indicate any other 
authority who’ could take such decision 
the plain meaning of the sub-section is 
that the Government to whom the ap- 
Plication is made should take the deci- 
sion. Even the question whether Gov- 
ernment could delegate the functions 

under sub-section (3) to an authority 
may’ not arise in this case because the 
Revenue . Divisional Officers empower- 


ed under the notification dated 13-9-1970 ` 


have been so empowered only to act 
under sub-sections (3-B) and (3-C) and 
not under sub-section (8). Perhaps had 
the Government chosen to delegate ita 
power of decision to the Revenue Divi- 
sional Officers we ~ would have been 
called upon to consider the propriety 
and the validity of such delegation. It 
appears to us that such delegation, 
when, on a proper reading. of the sec~ 
tion, the authority has. been vested in 
the Government, would not be possible. 
Therefore as.. matters stand though the 
Revenue ‘Divisional. Officers could exer- 
cise the powers :. envisaged by sub-sec- 
tions (3-B) and (8-C) of Section 95 they 


‘any rule to make a decision as 





t 
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will not be competent to exercise any 
function in. relation to the decision on 
matters about which -satisfaction should 
necessarily be reached before acquisi- 
tion is ordered namely, the matters re- 
ferred to in Section 75 (3) of the Act. 
We do not find any warrant in the pro- 
vision in sub-sections (3-B) and (3-C) to 
justify a reading of such power in the 
Revenue Divisional Officers. ; 

10. No.rule could override the provi- 
sions of the Act and confer on sub- 
ordinate officers of Government func- 
tions which, under the Act are to be 
performed by the Government. It is no 
doubt true that R. 72 which we have 
extracted in this judgment envisages the 
officer authorised by the Government 
in that behalf to make an enquiry and 
to be satisfied that the applicant re- 
quires the land occupied by the kudi- 
kidappukaran for constructing a build- 
ing for his own residence and that the 
total extent of land held by him on 1-7- 


- 1969 is less than 1 acre. Sub-r. (2-A) pro- 


vides that in case the officer is satisfied 
that the applicant does not require the 
land for that purpose or the 
total extent is more than the minimum 
or that the applicant is not prepared to 
deposit the compensation amount which 
he is obliged to, the officer is to forward 
a report of his enquiry to the Govern- 
ment. The scheme in R. 72 appears to 
be that where the acquisition is to be ' 
proceeded with the officer could himself 
take decision on all matters without re- 
ference to the. Government but if for 
some reason or other the landlord’s ap- 
plication cannot be proceeded with so 
as to effectuate the shifting: the matter 
has to be reported to the Government 
so that the Government may ‘take a` 
decision. We can see no justification in 
the Act for this approach. Evidently the 
rule is framed on the mistaken assump- 
tion that the enactment empowers the 
conferment of the. power to decide under 
Section 75 (3) of the Act on an officer 
of Government, Now that we construe 
Section -75 (3) of the Act as not conferr- 
ing power on any officer of the Govern- _ 
ment there is -no question of any officer 
of Government being empowered by 
con- 
templated in Rule 72 (3) of the Rules. 


- The Rule to that extent is repugnant 


to the Act and -cannot therefore ope- 
rate. ° : 

11. As we have indicated, in the deci- 
sions in.O, P. No. 2934 of 1975 and 1265 
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of 1976 . there~has not been a detailed 
examination of this question. The Divi- 
sion Bench in Sathi Bai Kamath v. 
Sub Collector, 1977 Ker LT 644 -no 
doubt has adverted to all these provi- 
sions. The-Division Bench in paragraph 2 
is seen to observe thus: 

“Tt will be noticed from this Rule and 
from the ‘sub-sections that we had ex- 
tracted that the object of Sec. 75 (3) is 
to enable the Government to acquire 


acquisition is to be 
directed if ‘the Government is satisfied’ 
in regard to the requirements mention- 


ed in sub-section (3) of Section 75, 
namely, that the applicant had only 
less than one acre of land, and that 


there is a kudikidappu on the same, and 
that he requires the land occupied by 
the kudikidappu for constructing a 
building for his own residence.” (em- 


phasis (hereinto ' ’) supplied) 


' But in the same para after referring to 


the argument that the Government 
alone had to þe satisfied about the 
matters mentioned in Sec. 75 (3) the 


learned. Ag. Chief Justice observes: 


“Looking through the scheme and the 
purpose of sub-section (3) and having 
regard to the fact that the Government 





ment that 


not the 


iin these matters can only function, and 
ust necessarily function, through 
me ministerial agency or officer of the 
Government, we are of the opinion 
that the provisions of sub-section (3-A) 

d sub-section (3-B) are meant to 
provide the machinery for implementing 
the purposes of the application men- 
ioned in sub-section (3). It appears to 

this has been provided for by R. 72 
as it stood prior to its substitution in 
1975.” 


We are afraid we cannot, with great 


respect to the learned Judges of the. 


Division Bench, - agree. That is because 
despite the fact that the Government acts 
through its officers to’ collect informa- 
ion and data, -when, by a statute, it is 
called upon to exercise functions such 
functions cannot be delegated to any of 
officers. There is -a manner and 
ethod by which: Government speaks 
for itself: Of course it must be through 
a human ‘agency, Rules of business of 
the Government determine the form in 
which the Government is to speak. 
When it is so spoken it is the Govern- 
speaks. If it is otherwise, 
and if a subordinate officer speaks it is 
Government’s voice but the 
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| the land to which the kudikidappu may . 
| be shifted. The 


exercise of writ 


voice of the 
find nothing in the scheme and’ purpose: 
of sub-section (3) which justifies the 


view expressed by the learned Judges of © 


the Division Bench nor do we consider 

sub-sections (3-A) and (3-B) of Sec. 75 
as of any consequence in reading the 
powers of the Revenue Divisional Offi- 
cers as extended to matters falling with- 
in the scope of sub-section (3) of Sec- 
tion 75. With great respect we ‘do not 
find our way to agree with the view ex- 
pressed in Sathi Bai -Kamath v. Sub- 
Collector, 1977 Ker LT 644. The func- 
tion of deciding on the question whether 
an applicant under Section 75 (3) re- 
quires the land occupied by kudikidap- 
pukaran or whether the total extent of 
land held by the applicant is less than 
1 acre is that to be exercised by. the 
Government and the Government alone 
and not by the Revenue Divisional Offi- 
cers, Notification S. R. O. 368 of 1970 
cannot and does not empower such offi- 
cers to exercise such functions. 


12. A contention has been urged be- 
fore us that we should not take notice 
of the plea as to the absence of jurisdic- 
tion of the Revenue Divisional Officers 
in these proceedings since such conten- 
tion was not raised- before the Revenue 
Divisional Officers themselves. It is not 
in controversy that the Revenue Divi- 
sional Officers purported to act as if 
they were empowered to act under R. 72 
of the Rules and if so it would ‘have 


been futile to contend before them that — 


despite the rules they should not act. 
Our attention has been drawn to the 
decision of this court in T, Dist. Whole- 
sale Society Ltd. v. Dy. Registrar, 1975 
Ker LT 589 : (AIR 1976 Ker 124). The 
jurisdiction being dis- 
cretionary it is not any- and every at- 
tack to a decision that is to be enter- 
tained by this court. Whether the dis- 
cretion is to be exercised will depend on 
consideration of many matters one of 
which would be the validity of the ex- 
planation for the failure to raise ob- 
jection as to jurisdiction before the Tri- 
bunal or the authority who decided the 
question. If proper explanation is offer- 
ed or the explanation is self-evident, 
the court would not 


Constitution of India. In the case before 


us the question whether Government it- . 
-self should pass an .- 
- tion 75 (3) or whether: the . Revenue 


TALL BS 
officer: who so ‘speaks. We- 


deny exercise of © 
jurisdiction under Article 226 of the. 


order under Sec-.. 


Se 
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Divisional Officer could pass: ‘such an 
order was a matter not free from doubt- 
and the decision of this court ‘in Sathi 
Bai Kamath. v. Sub-Collector, 1977 Ker 
LT 644, having held the field at. the 
relevant time it is not reasonable to ex- 
pect every litigant in every case to 
raise this objection before the Tribunal, 
well knowing that it would be futile to 
so raise it. That explains the failure to 
raise this question before the Revenue 
Divisional Officer and we do not think 
in these circumstances we should de- 
cline to exercise our jurisdiction. 


The result. of our finding is that 
Ext. P-2 in O. P. 1073 of 1976 and 
Ext. P-1 in O. P. 2981 of 1977 are quash- 
ed. This does not preclude the proceed- 
ings on the applications under S. 75 (3) 
being continued in accordance with law 


and as contemplated by the provision in ' 


Section 75 of 
Petitions are 
costs, 


the Act. 
allowed as 


The 
above. 


Original 
No 


Petitions allowed: 


i AIR 1981 KERALA 129 
FULL BENCH 
P. SUBRAMONIAN POTI, Ag. C. J. 
GEORGE VADAKKEL AND 

P. C. BALAKRISHNA MENON, JJ. 

Fr. Abraham Mathews ahd another, 
Petitioners v. Ilani Pillai and others, 
Counter-Petitioners, 

C. M. P. No. 3373 of 1981 in A. F. A. 
- (unnumbered) of 1981, D/- 16-3-1981. 

Kerala High Court Act (5 of 1959), 
Sec. 5 (ii),— Appeal against order of 
single Judge disposing of appeal under 
Sec. 104 C. P. C. — Maintainability — 
Expression “appellate decree or order” 
in Sec. 100-A, C. P. C. — Meaning — 
(Civil P. C. (5 of 1908), Ss. 104, 100-A). 

It cannot be that the~-Legislature in- 
tended that the exercise of jurisdiction 
under Section 104 of the Code by a 
Single Judge of High Court is amenable 
to scrutiny in a further appeal there- 
from to a Divisional Bench and that the 
exercise of the same jurisdiction by a 
Court subordinate to High Court can- 
not be subjected to further appeal 
therefrom. In that view and taking into 
account the-fact that Section 100-A is 
intended to: minimise the delay in the 
finality of adjudication, it is necessary 


DY/DY/B882/81/SSG 
1981 Ker./9, VI G—28. 
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THani Pillai (FB) 
to` construe the expression ‘where any 
appeal... is heard and decided” as 


shutting out-a further appeal from the 


‘decision of a single Judge of High Court 


in a civil. miscellaneous appeal filed 
under Section 104 of the Code. 
: (Paras 6, 9) 
It should be remembered that ap- 
peals preferred under Section 104 of 
the Code are appeals from orders and 
very often, from interlocutory orders. 
In most of the cases where such appeals 
are preferred, the concerned suit itself 
would be pending. A further appeal 
from the decision of a learned single 
Judge to a Division Bench would cer- 
tainly contribute to delay in the final 
disposal of the suit or the main action. 
(Para 7) 


The expression “appellate decree or 


order” would mean a decree passed by 
a Court in exercise of its appellate 
jurisdiction and any order passed by 


any court in exercise of its original or 
appellate jurisdiction. (Para 8) 

T. M. Mahalinga Iyer, for Petitioners. 

GEORGE VADAKKEL, J. :— The 
question raised herein is as to whether 
under Section 5 (ii) of the Kerala High 
Court Act, 1958 a further appeal would 
lie to a Division Bench of this Court. 
from a decision of a single Judge dis- 
posing of a Civil Miscellaneous Appeal 
preferred under Section 104 of the Code 
of Civil Procedure, 1908. 

2. Section 5 of the High Court Act, 
1958 reads :— 

"5. Appeal from 
of single Judge :— 

An appeal shall lie to a Bench of two 
Judges from— (i) a judgment or order 
of a single Judge in the exercise of 
original jurisdiction: or 

(ii) a iudgment of a single Judge in 
the exercise of appellate jurisdiction in 


judgment or order 


. Tespect of a decree or order made in the 


exercise of original 
subordinate court; or 

(iii) a judgment of a single Judge in 
the exercise of appellate jurisdiction in 
respect of a decree or order made inthe 
exercise of appellate jurisdiction by a 
subordinate court, if the Judge who 
passed such judgment declares that the 
case is a fit one for Appeal.” 

3. The order which was under ap- 
peal before the learned single Judge js- 
one passed by the Ist Additional Dis- 
trict Judge, -> Ernakulam in exercise of 


= pent 


jurisdiction by a 
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his original jurisdiction, and the judg- 
ment of the learned single Judge in ap- 
peal is one made by him in exercise of 
his appellate jurisdiction, Therefore the 
requirements of Section 5 (ii) of the 
High Court Act, 1958 are satisfied. How- 
ever we are afraid that this provision is 
of no avail to the party aggrieved by 
the judgment in the civil miscellaneous 
appeal. This is so in view of sub-sec- 
tion (2) of Section 104 of the Code. The 
appeal was preferred before the learn- 
ed -single -Judge under Section 104 of 
the Code of Civil Procedure, 1908 which 
provides for an appeal from the orders 
specified therein. Sub-section (2) of 
Section 104 provides that no appeal 
shall lie from any order passed in ap- 
peal under sub-section (1) of Sec, 104. 


4. The learned counsel for the ap- 
pellant relies on Section 4 of the Code 
of Civil Procedure 1908. Under that 
section in the absence of any specific 
provision to the contrary, nothing in 
the Code shall be deemed to limit or 
otherwise affect any special or local 
law in force or any special jurisdiction 
or power conférred, or any special form 
of procedure prescribed, by or under 
any other law for the time being in 
force. The submission is that the provi- 
sion in Section 5 (ii) of the Kerala High 
Court Act, 1958 is a special or local law 

_in force and that therefore sub-sec. (2) 
of Section 104 in the Code would not 
take away the right of appeal under 
Section 5 (ii) of that Act. This conten- 
tion is met by the learned Advocate 
General, to whom notice was issued, by 
referring us to Section 100-A in the 
Code. That provision reads :— 


“100-A. No further appeal in . certain 
cases :— Notwithstanding anything con- 
tained in any Letters Patent for any 
High Court or in any- other instrument 
having the force of-law or in any other 
law for the time being in force, where 
any appeal from an appellate decree or 
order is heard and decided by a single 
Judge of a High .Court, no further ap- 
peal shall lie; from the judgment, deci- 
| sion or order of such single Judge in 
` such appeal or from any decree passed 
in such appeal.” 

The submission made by the learned 
Advocate General is that Section 4 in 
the Code is to be réad subject. to Sec- 
tion” 100-A therein . extracted above. It 
is contended by the learned, Advocate 
General that so read no further appeal 
shall lie from the judgment, decision or 
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order of a single Judge rendered in an 
appeal preferred from an order passed 
by a subordinate court in exercise of 
its original jurisdiction. According to 
the learned Advocate General, the ap- 
peal, the decision from which no fur- 
ther appeal lies may be one preferred 
from an “appellate decree’ or any 
order, that is, an order passed by a 
court in exercise of its appellate or 
original’ jurisdiction. 

5. The question that falls for deci- 
sion ‘is as to what is the meaning of the 
expression “where any appeal from an 
appellate decree or order is heard and 
decided...” in Section 100-A of the Code. 
Are the appeals mentioned in the afore- 
Said expression appeals from appellate 
decree and from appellate orders; or are 
the appeals mentioned therein, appeals 
from appellate decree and appeals from 
orders passed by'a court in exercise of 
its appelldte as well as original juris- 
diction? If the construction to be placed 
upon the said expression is the latter 
one, then no further appeal lies from 
the decision in the civil miscellaneous 
appeal by the learned single Judge of 
this court. 


6: Section 100-A is a new section 
introduced in the Code. by the Code of 
Civil Procedure (Amendment) Act, 1976. 
The notes on Clauses in the Statement 
of Objects and Reasons of the amending 
Act so far as Section 100-A is concern- 
ed are to the effect that the said sec- 
tion is intended for minimising delay in 
the finality of adjudication. No doubt, 
the said notes on clauses in terms say 
only about further appeal from a second 
appeal and do not refer to a further ap- 
peal from a civil miscellaneous appeal 
filed under Section 104 of the Code. 
However, it is necessary to take note of 
the fact that according to the practice 
obtained in this court no further appeal 
has till now been sought to be. filed 
against the decision of-a learned single 
Judge ‘of this court in a civil miscel- 
laneous appeal preferred under Sec. 104 
of the Code of Civil Procedure, 1908. It 
has also to be remembered that from 
the decision in a C. M. A. rendered by a 
court. subordinate to this court, no fur- 
ther appeal lies to any court. It cannot 
be that the Legislature intended that 
the exercise of jurisdiction under Sec- 
tion -104 of the Code by a learned single 
Judge of this “court. is amenable to 
scrutiny in a further’ appeal therefrom 
to a Division Bench and that the exer- 
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cise of the same jurisdiction by a Court 
subordinate to this court cannot be sub- 
jected to further appeal. therefrom. In 
that view and taking into account the 
fact that Section 100-A is intended to 
minimise the delay in the finality ` of 
adjudication, it is necessary to construe 
the expression in question “where any 
appeal ... is heard and decided” as. 
shutting out a further appeal from the 
decision of a learned single Judge of 
this court in a civil miscellaneous ap- 
peal filed under Section 104 of the Code. 
We do not think that such a construc- 
tion is strained or not warranted by the 
provisions of Section 100-A of the Code. 

7. The expression “from an appel- 
late decree or order’ may mean from 
an appellate decree as also from an ap- 
pellate order; or it may mean from an 
appellate decree or from any order pass- 
ed by a court in exercise of its original 
as well as appellate jurisdiction. Insofar 
as both the constructions are plausible, 
it appears to us that the construction 
which would further the subject -of 
minimising the delay in the finality of 
adjudications should be adopted. It 
should be remembered that appeals pre- 
ferred under Section 104 of the Code 
are appeals from orders and very often, 
from interlocutory. orders. In most of 
the cases where such appeals are pre- 
ferred, the concerned suit itself would 
be pending. A further appeal from the 
decision of a learned single Judge to a 
Division Bench would certainly contri- 
bute to delay in the final disposal of the 
suit or the main action. 


8. We may also refer to Section 108 


- of the Code of Civil - Procedure, 1908. 
The marginal note thereto is as follows: 

“Procedure in appeal from appellate 
decrees and orders” (emphasis supplied). 


Though the marginal note comprehen- 
sively speaks of “appellate decree and 
orders” a scrutiny of that provision 
would indicate that the section concerns 
procedure in appeals from appellate de- 
cree and procedure. in appeals from 
orders made - under the Code or under 
any special or any local law in which a 
special procedure is not provided. What 
is significant is that orders envisaged by 
Section 108 may be orders. passed by 
the court in exercise’ of its original 
jurisdiction or in. exercise of its appel- 
late jurisdiction, . while decrees contem- 
plated by S. 108 are decrees passed by: a 
court in exercise of its appellate - juris- 
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diction onły. In our view the same `is 
the position so far as Section: 100-A is 
concerned and the - expression “appel- 
late decree or order” . therein would 
inean a decree passed by a court in 
exercise of its appellate jurisdiction and 
any order passed by any court in exer- 
cise of its original or appellate jurisdic- 
tion. i 

9. Before parting with this case, it is 
necessary to notice that steps have been - 
taken to amend Section 5 of the Kerala 
High Court Act, 1958 by omitting 
clause (iii) therein. The Kerala High 
Court (Amendment) Bill, 1980 has been 
published in the Kerala Gazette (extra- 
ordinary) dated 28-3-1980 with that ob- 
ject. This, as stated-in the Statement of 
Objects and Reasons, is in view of Sec- 
tion -100-A in the Code. It appears to us 
that it would be advisable that Cl. (ii) 
in Section 5 is also amended so as to 
clarify the same in the light of what is 
Stated in .this judgment. 


In view of what is ‘stated hereinbefore, 
we hold that, no further appeal lies from 
the decision of the learned single Judge 
of this Court in C. M. A. No.. 267 of 1980. 


Order accordingly. 
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Parvathy: Rudrani, Petitioner v. Lek- 
shmi Yesoda and others Respondents. 
C. R. P. No. 1459 of 1979-G, D/- 12-2- 
1981, > 

Civil P. €. (5 of 1908), ` Section 151, 
O. 40 Rule 1 — Receiver — Leave of 
Court to sue — When not open. . 


The petitioner originally not a party 
to the suit for injunction was implead- 
ed. as such subsequently.. The Trial 
Court modified the injunction order and ` 
appointed receiver to the disputed pro- 
perty.. The receiver was directed by 
the appellate court in appeal filed. by 
the petitioner, to. handover possession of 
the property to the person from whom 
it was obtained. The receiver was not 
definite as to who was in possession at 
the time he took possession. The self- 
same receiver was appointed by the Ap- 
pellate Court subsequently with the 
consent of all thé parties after dismissal 
of appeal. The -petitioner sought’ per- 
mission to sue the receiver," in the -suit 
for declaration of title ‘and* possession. _ 
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Held on facts and circumstances that 
the leave to sue the receiver could not 
be granted as he was not a necessary 
party in such suit. (Case law discussed). 


(Paras 5, 8) 

Cases Referred: Chronological Paras 
AIR 1977 SC 2304 6 
ILR (1955) 2 Cal 56 ‘ 6 
AIR 1937 Cal 671 6 
AIR 1927 Pat 297 6 
P. Sukumaran Nayar, for Petitioner: 


P. Krishnamoorthy and K. Vijayan, for 
Respondents. 


ORDER :— The 4th defendant in 
O. S. No. 44 of 1978 on the file of the 
Munsiff, Punalur is the petitioner. This 
revision is against an order passed by 
the court below dismissing a petition 
filed by the petitioner for leave to in- 
stitute a suit against the ‘receiver ap- 
. pointed in the suit. The suit was for 
a permanent injunction. An application 
was filed for a temporary injunction. 
The trial court originally granted an ex 
parte temporary injunction. At this 
stage the petitioner, who was not ori- 
ginally arrayed as a defendant, got her- 
self impleaded and opposed the injunc- 
tion application. The trial court after 
hearing the parties, modified the injunc- 
tion order and appointed instead a re- 
ceiver to. the property. The petitioner 
thereupon filed C. M. A. 4 of 1978 be- 
fore the Sub Court, Kottarakkara. This 
was allowed by the Sub Court with a 
direction to the receiver to surrender 
possession of the property to the person 
from whom he had taken possession. 
After this, the petitioner filed I. A. 1259 
of 1978 seeking permission from the 
court to file a suit against the receiver 
also. Copy of the plaint intended to be 
‘presented before the Sub Court was also 
produced: The court below dismissed 
the application holding that her right 
could be decided in the present suit it- 
self and that the receiver was not a 
necessary party in the suit proposed to 
be filed by the petitioner. It is against 
this order that the present revision is 
filed. 


2. The learned counsel for the peti- 
tioner forcibly contended that the court 
below had failed to exercise the juris- 
diction vested in it and had committed 


a jurisdictional error in not granting: 
According to. 


leave asked for. 
him, in no case can a court refuse such 
leave when asked for, though later he 
qualified it by ‘saying that to grant 
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leave was the rule and refusal. only an 
exception. 


3. Before discussing the question of 
law bearing on this point it is necessary 
to set out the facts of the case clearly. 
The present petitioner was not a party 
to the injunction suit. She got herself 
impleaded and invited an order on her 
opposition in the appointment of a re- 
ceiver. She challenged this order by 
filling an appeal, the order in which 
also was adverse to her. The appellate 
court has directed: the court below to 
direct the receiver to surrender the pro- 
perty to the person from whom the re- 
ceiver took possession. There is some 
difficulty in this case. The receiver 
was not definite as to who was in pos- 
session at the time he took possession. If 
this fact was not in dispute, the direc- 
tion of the appellate court could have 
been easily worked out by directing the 
receiver to hand over the’ property to 
the person from whom he obtained 
possession. 


4. One other development in the suit 
also has to be taken note of. Subse- 
quent to the dismissal of C. M. A. No. 4 
of 1978,the court below appearsto have 
passed an order by consent of all par- 
ties appointing the self-same receiver to ` 
the property. I do not have a copy of 
the said’ order in the records. A typed — 
copy of the order was read over to me. 
I quote below the relevant portion of 
the order which was placed in my’ 
hands: 


“Under the circumstances the parties 
to the suit have agreed, to appoint the 
same person, that is, Advocate Shri. 
Haridas as receiver for the plaint sche- ` 
dule property. Accordingly Shri Hari- 
das is appointed as receiver of the pro- 
perty, till the disposal of the suit. The . 
right to cultivate the paddy land and 
the right to collect usufructs from the 
dry land have to be auctioned by the 


receiver. Since all the parties to the 
suit are in full agreement of 
appointing receiver the question, 
whether it is just and convenient 


to appoint a receiver for the plaint pro- 
perty need not be considered here. The 
parties are relegated to position before 
the appointment of the receiver, as per 
‘order of the Appellate Court. But the 
receiver could not surrender the pro- 
perty for the reasons mentioned above. 
So the receiver will continue in posses- 
sion of plaint schedule property and he 
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will arrange for immediate 
of the paddy land. 
xx xx xx xx 


The appointment of the receiver as 
per this order will be treated as fresh 
appointment.” 

The petitioner's counsel was not in a 
positioin either to affirm or to deny the 
existence of such an order. 


5. The question for. consideration: is 
as to whether a court, before whom an 
application for leave to file a suit against 
a receiver appointed by it is made, has 
necessarily to allow it or whether such 
an application could be considered on 
merits and orders passed either grant- 
ing or refusing the leave sought. There 
is no statutory provision under which 
such an application can be made, nor 
is there a statutory mandate for courts: 
to grant the leave asked for in all ceses. 
The court has always an inherent juris- 
diction to grant-or refuse leave. The 
rule that a party who wants to sue a 
receiver should take the permission of 
the court that appointed him has as- 
sumed the status of a rule of equity, be- 
cause courts always want to uphold its 
dignity and to safeguard the possession 
assumed by it while appointing a rece- 
iver. Any interference or disturbance 
of its possession by an outsider will be 
an invasion of the right which it as- 
sumed to itself. It is to safeguard this 
right that courts insist that permission 
should be asked for when its. repre- 
sentative i. e. the receiver is sought to 
be proceeded against in -any action. The 
institution of such suits is in the eyeof 
the law a contempt of the authority of 
the court and therefore the party con- 
templating such a suit is required to 
take the leave of the Court so as to ab- 
solve himself from that charge. The 
grant of such leave is made not in ex- 
ercise of any power conferred by sta- 
tute but in exercise of the inherent 
power, which every Court possesses to 
prevent abuse of its authority. 

6. The learned counsel for the peti- 
tioner would submit that it is only in 
very exceptional cases that the prayer 
for leave could be refused and the case 
on hand cannot be said to be such an 
exceptional one: He referred me to the 
rulings reported in Amulya Chandra v. 
Kashi Nath (AIR 1927 Pat 297), Lakshmi 
Narayan- v. Sachindra Natha (AIR 1937 
Cal 671) and Banwarilal Agarwalla v. 
Sudhamoy Basu (ILR (1955) 2 Cal 55) 
to illustrate instances where such leave 


cultivation 
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was .readily granted. In Amulya Chan- 
dra v. Kashi Nath (AIR 1927 Pat 297) I 
shall only read the first head note: 


“Where a receiver appointed in an 
action attempts to take possession of 
property in possession of a third party 
and the third party sues for injunction, 
his going to the Court appointing Re- 
ceiver and to ask to be examined pro 
inter essa suo is a remedy open to him, 
but it is not one by which he can ob- 
tain “equally efficacious relief" within 
Section 56.” . 


In Lakshmi Narayan v. Sachindra Nath 
(AIR 1937 Cal 671) also I shall read 
only the first head note: 


“On the application for permission to 
make the receiver a party to the suit, 
no doubt it is open to the Court from 
whom permission is asked for to con- 
sider the question on its merits. But it 
must be remembered that it is not the 
object of appointing a receiver to keep 
a third party out of possession who may 
be entitled to possession, and the Court 
will readily give leave to sue its re- 
ceiver if satisfied that there is a case to 
be tried, so that the claim of the third 
party may be tried in the presence of 
the receiver. In such a case not to 
make the receiver a party to the’ suit 
may lead to conflict of jurisdiction. The 
test in such a case is whether the pro- 
perty ‘in the hands of the receiver is 
going to be affected or not.” 


I have refrained from discussing the 
facts of the case in detail for the reason 
that the principle governing this aues- 
tion has now been laid down by the Su- 
preme Court in Everest Coal Co. v. 
State of Bihar (AIR 1977 SC 2304). 
Krishna Iyer, J. speaking for the bench 
has set out the guidelines in cases 
where applications for leave to sue are- 
ceiver are made. The question posed 
by the learned Judge in that case is as 
follows: 


“Can the court appointing a receiver 
to take charge of properties, grant leave 
to continue -a suit against him when a 
third party wants to prosecute such aec- 
tion initiated without such a permission? 
If so, what are the guidelines for grant 
of such leave.” 


The guideline is set out in paragraph 4 
of the judgment as follows: 

“4. The laconic affirmance by the 
High Court of the trial Court’s order 
has necessitated the appellant’s chall- 
enge of its propriety and legality. In- 
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stead of leaving the . matter ‘astrologi- 
cally’ vague and futuristically fluid, we 
shall state the legal position and settle 
‘the proposition governing this and simi- 
dar situations. When a court puts a 
Receiver in possession of property, the 
property ‘comes under court custody, 
the Receiver being merely an officer or 
agent of the court.. Any obstruction or 
interference with the court’s possession 
sounds in contempt of. that court. Any 
legal action in respect of that property 
is in a sense such an interference and 
invites the contempt penalty of likely 
invalidation’ of the suit or other pro- 
céedings. But, if either before starting 
‘the action or during its continuance. the 
party takes the leave of the court; the 
sin is absolved and the proceeding may 
continue to a conclusion on the. merits. 


In the ordinary course, no court is so 


prestige-conscious ‘that it will stand in 
the way of a legitimate legal proceed- 
ing for redressal or relief against ‘its 
receiver unless the action is totally 
meritless, frivolous or- vexatious or 
otherwise vitiated by any sinister fac- 
tor. Grant of leave is the rule, refusal 
‘the exception.. After all, the court -is 
not, in the tsual run of cases affected 
by a litigation which settles the -rights 
of parties. and the Receiver 
neither. party, being an officer ‘of 
court. For this reason, ordinarily the 
court accords: permission:‘to sue,, or. to 
continue. The jurisdiction to. gtarit 
leave is undoubted and inherent, but 
not based on -black-letter law in the 
‘sense of enacted law. Any. litiga- 
tive disturbance of the court’s pos- 
session without its permission amounts 
to contempt of its authority;.and the 
wages of contempt of court in this- juris- 


diction may well be voidability of the 
whole proceeding.. Equally clearly, 
prior permission of the court _appoint- 


ing the Receiver is not a. condition pre- 
cedent to the enforcement of the cause 
of action. ‘Nor is. it-so grave a. vice 
that latér leave sought and’ got before 
the decree has been passed will not 
purge it. If,-before the suit terminates, 
the relevant court is moved’ and: per; 
mission to sue or to: prosecute further 
is granted, the requirement of law ‘is 
fulfilled. -Of course, failure to secure 
such leave till the end of the lis may 
prove fatal. 

T. The law of the land thus laid 


down indicates that grant of leave. ‘is 
the rule. while refusal.is an “exception. 
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reprešents `. 
the ` 
. posed is not filed, 
‘to possession without any remedy. 'Cer-` 


for a mandatory ‘injunction 
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The learned Judge has indicated, with 
respect, that leave can be refused when ` 
-an action is totally meritless, frivolous 
or vexatious or otherwise vitiated by 
any sinister factor, which means that 
the jurisdiction of the court before 
whom an application for leave is made 
is kept alive to consider the facts of 
ach case and to find out whether leave 
asked for should be. granted or not. 
The head-notes of the two cases ex- 
tracted above would indicate that in 
who 
‘against the re- 
In the Supreme Court case also . 
from the question. posed extracted 
above, it would appear that the learned 
Judge was considering the- rights of 
third party’s actions against the re- 
ceiver. Even so it cannot be gainsaid 
that the principle laid down by the Su- 
preme ` Court is of genéral application. 


8. With this backeroúnd I shall ` 
amine the facts of the - case on hand. 
As already mentioned. ‘the petitioner 
was not a party to the suit to start with. 
She got herself impleaded. She’ opposed _ 
the injunction application. It was in 
her presence that the order appointing 
the ‘receiver was made. She took- the’ 
matter in ‘appéal and invited an | order 
adverse to her. Suppose the suit pro- 
is the party entitled 


‘wanted to file cases 
ceiver. 


tainly not. The trial court would have 
into’ the question of possession and re- 
‘stored the property to him or to her 
from whom possession was taken. The 


suit proposed to be filed is for ‘declare- 
-tion of title and declaration of posses- 


There.is a prayer in the plaint 
to direct. 
the receiver who is ‘shown as the 13th- 
defendant in the plaint to hand over 
possession to the plaintiff, namely the 
petitioner herein. This is exactly what 
is directed by the appellate court ` in 
its-order in the Civil Miscellaneous Ap- 
peal. filed by the petitioner -while dis- 
missing..it. The petitioner’s case is that 
the receiver took possession of the pro- 
perty -from_her. She has only to.prove 
it and..the Court will readily direct the 
receiver to return her possession. From 
the materials on -record I find that there 
is serious dispute about the status of 
the petitioner. The parties have joined 
issue about the «fact whether the peti- 
tioner is wife of Nanu or not. As al- 
ready indicated, in% a case like this 
with its peculiar features a suit against 


sion. 
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the receiver is not a step to be counten- 
anced. The ` present suit is in the Mun- 
siff’s Court. The suit proposed to be 
filed is in the Sub-court for the identi- 
cal property. It is not difficult to see 
a sinister design behind the suit. This 
is one of the factors to be taken into 
account, according to the Supreme 
Court, while considering grant of leave. 
What is more’ the subsequent order of 
appointment of the receiver which has 
been extracted above makes it clear that 
the petitioner herself had agreed to the 
appointment of the self-same receiver 
a second time This is an additional 
reason that persuades me to hold that 
the request for permission to sue the 
receiver does not come with any grace 
from the petitioner. The receiver is 
not trying to interfere or disturb a 
third party’s possession in any manner. 
What the petitioner wants in the pro- 
posed suit is only to get her title and 
possession declared. Receiver is not a 
necessary party in such a suit. 


_ 9% The Civil Revision Petition fails 
and is dismissed. I make it clear that 
the dismissal of this Civil Revision 
Petition will not stand in the way of 
the petitioner from filing a suit against 
others. The parties are directed to 
bear their costs. 





Petition dismissed. 
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Mosa. Rajayyan, Petitioner 
Haris, Respondent. 


C. R. P. No. 625 of 1980-B, D/ 23-1- 
1981. : 


Civil P. C. (5 of 1908), Order 34, R. 7 
(as stood prior to amendment by 
Kerala Act 34 of 1974) and Section .47 
— Redemption suit — Final decree pas- 
sed without passing preliminary de- 
cree — It is not void and incapable of 
execution on that ground. 


v. Jacob 


Passing of final decree in a redemp- 
tion suit without passing of a preli- 
minary decree preceding it and omis- 
sion to specify the date within which 
amount due to the mortgagee was to 
be deposited by the decree-holder would 
not render the decree null and void and 
incapable of execution. Even otherwise 
once the decree is allowed to become 
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final, without being appealed against, 
any irregularity, even illegality, unless 
it be a case of total lack of jurisdiction 
would not render the decree null and 
void or incapable of being executed. 
The executing court is bound to allow 
the execution of the decree without 
going behind it. AIR 1965 SC 1325 and 
AIR 1979 SC 1214 Disting. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1979 SC 1214 4 
AIR 1965 SC 1325 4 


P. Krishna Moorthy and B. Krishna 
Mani, for Petitioners; Gopalakrishnan 
Nair, for Respondent. 


ORDER :— This revision by the 3rd 
judgment-debtor (3rd defendant in the 
suit) is directed against the order dated 
28-2-1980 passed in E. P, No. 233 of 1975. 
in O. S. No. 134 of 1964 on the file of 
the Munsiff, Neyyattinkara, which 
was an application for recovery of the 
plaint schedule property; the suit for 
redemption having been decreed as 
early as on 31-3-1967. 


2. The counsel for the petitioner 
submitted that the decree could not be 
executed inasmuch as it was not one 
passed in conformity with the _ provi- 
sions of Order XXXIV, Rule 7 of the 
Code of Civil Procedure, for'no  preli- 
minary decree was passed preceding 
the decree that was sought to be ex- 
ecuted, as required under that rule. 
He pointed out that the decree was 
passed on 31-3-1967 at a time when 
Order XXXIV of the Code of Civil Pro- 
cedure stood without being amended by 
the Kerala amendment to that Order 
(concerning suits relating to mortgage of 
immovable property) which was brought 
into effect by the amendment dated 
10-12-1973 published in the Kerala 
Gazette No. 3 dated 15-1-1974 and which 
contemplated, by Rule 4 thereof, the 
passing of a decree straightway with- 
out requiring the passing of a preli- 
minary decree preceding it. It is also 
submitted by him that as required 
under Order XXXIV, Rule 7 (1) (o) 
(i) C. P. C, the amount due to the 
mortgagee was not deposited within six 
months from the date of the passing of 
the decree. 


3. It is true that a final decree with- 
out the passing of a preliminary de- 
cree is. seen to have been passed in this 
case at a time when the Kerala amend- 
ment to Order XXXIV C. P. C. had not 
come into force. It is also seen that 
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the decree did not 
within which the 


specify 
amount 


the date 
due to the 


mortgagee was to be deposited by the 
laintiff-decree-holder. That would not, 
however, render the decree null and 


void incapable of being executed. The 
. irelevant Rules in Order XXXIV C. P.C. 
contemplating the. passing of a preli- 
minary decree in the first instance, and 
final decree at a later stage, are intend- 
ed to enable the court to determine the 
correct amount due to the mortgagee- 
defendant, and to give an opportunity 
to the mortgagee-plaintiff to deposit 
that amount within a specified time, on 
the fulfilment of which he is entitled 
to recover the property mortgaged. 


the amount due to the mortgagee-defen- 
dant as stated in the plaint is admitted 
by him (mortgagee) and therefore, it 
might be possible for the court to pass 
a (final) decree straightway. Maybe 
that such cases might be few and far 
between;. all the same possibility , of 
such occasion arising could not be ruled 
out. It cannot therefore be contended 
‘that for the simple reason that a (final) 
decree, without a preliminary decree 
preceding it, has been passed, the de- 
cree is null and void. Even otherwise, 
once the decree is allowed to become 
final, without being appealed against, 
any irregularity, even illegality, unless 
it be a case of total lack of jurisdiction, 
would not render the decree null and 
void or incapable of being executed. 
The executing court is bound to allow 





the execution of the decree without 
going behind it. f 
4. The counsel for the petitioner 


sought to place reliance on the decision 
of the Supreme Court in C. Subbanna 
v. K. Subbanna, (AIR 1965 SC 1325). 
Therein the Supreme Court took the 
view that though in the decree passed 
by the Court the period for which 
mesne profit has to be paid to the de- 
cree-holder has not been specified, it 
cannot exceed for a period of three 
years inasmuch as Rule 12 of Order XX 
C. P. C. provides that the maximum 
period for which mesne profit could be 
awarded is only for-a period of three 
years. Rule 12 (1) of Order XX reads 
as follows :— 


“12. Decree for possession and mesne 
profits.— (1) Where a suit is for the 
recovery of possession ~ of immovable 
‘property and for rent or * mesne -the 
‘Court may passa décree, = © -> - : 
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There might, however, be cases where — 
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tb} for the rents which have accrued 
on the property during the period prior 
to the institution of the suit or direct- 
ing an inquiry as to such rent; 

(ba) for the mesne profits or directing 
an inquiry as to such mesne profits; 

(c) directing an inquiry as to rent or 
mesne profits from the institution ofthe 
suit until — 

(i) the delivery of possession to 
decree-holder, 

Gi) the relinquishment of possession 
by the judgment-debtor with notice to 
the decree-holder through the Court, or 

(iii) the expiration of three years 
from the date of the decree, whichever 
event first occurs.’ 


There is thus a statutory bar against 
the grant of mesne profits for a period 
exceeding three years. The decision of 
the Supreme Court in C. Subbanna v. 
K. Subbanna (AIR 1965 SC 1325) fol- 
lowed in Lucy Kochuvareed v. P. 
Mariappa Gounder (AIR 1979 SC 1214) 
interpreting the provisions of Order XX, 
Rule 12 C. P., C., cannot be applied to 
redemption suit under Order | XXXIV, 
inasmuch as there is no provision con- 
taining a statutory bar identical to what 
is contained in Order XX, Rule 12 m 
Order XXXIV. This contention that 
the decree is bad, not capable of being 
executed, for the reason that a preli- 
minary decree did not precede the de- 
cree sought to be executed and that 
there is no direction to pay the mort- 
gage amount within the period stipula- 
ted in Order XXXIV, Rule 7, and as a 
matter of fact the amount was de- 
posited only on 9-12-1977 cannot hold 
good for the simple reason that the de- 
cree has become final, execution peti- 
tion has been filed within the period of 
limitation, and the court has found that 
the amount as directed in the decree 
had already been deposited. 


5. The counsel for the ` petitioner 
then submitted that on an application. 
filed by the decree-holder a commission 
was taken out to assess the damages on 
account of acts of waste alleged to have 
been. committed by the revision . peti- 
tioner in the plaint schedule property, 
and that the amount assessed had been 
awarded in the decree under execution. 
‘According to him, the detailed objec- 
tions to the commissioner’s report filed 
by. him had not been properly consid- 


the 


‘ered or dealt with by’ the court - below. 
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This aspect of the matter is seen to 
have been dealt with towards the end 
of the order of the court below and it 
Teads as follows :— 


“Even though the 3rd defendant filed 
an objection to this commission report, 
he could not substantiate the objec- 
tions. The plaintiffs will be entitled to 
Rs. 566/- towards damages.” 


Inasmuch as the objections are stated 
to have been not substantiated, there 
is no scope for interference with the 
award of damages ordered by the court 
below. The counsel for.the petitioner 
submitted that for the limited purpose 
of reassessing the damages arising out 
of acts of waste alleged to have been 
committed by the revision petitioner 
the matter may be remanded to the 
court below. I do not think that there 
is any justification for doing so, bear- 
ing in mind that the suit is of the year 
1964 and that though the decree was 
passed as early as on 31-3-1967. the re- 
vision petitioner was ‘successful in 
denying the fruits of the decree to the 
decree-holder by keeping the litigation 
alive. Any further life to this litigation 
would only mean giving a premium for 


litigation not warranted by any sense 
of justice. 
For the foregoing reasons the revi- 


sion fails and is dismissed; however, in 
the circumstances of the case, I direct 
the parties to bear their respective costs 
in this revision. 

Revision dismissed. 
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constitute “sufficient reason” within Sec- 
tion 27 (2) for claiming enhanced com- 
pensation, 1957 Ker LJ 893 (FB) and 
A.S. No. 541 of 1974, D/- 18-7-1978 
(Ker.) and L.A. A, No. 40 of 1980 D/- 
17-12-1980 (Ker.) Overruled. (Land Ac- 
quisition Act (1894), Sections 9, 25). 


The Kerala Land Acquisition Act does 
not require that the value of land 
should be shown in the notice under 
Section 9 (3). Therefore, omission to 
show the value of land in the notice 
under S.9 (3), does not constitute a “suffi- 
cient reason” for claiming enhanced 
compensation before the Reference 


- Court when the claimant has not made 


any specific claim as to compensation in 
claim statement filed by him in response 
to notice under Section 9 (3) 
(Paras 6, 9) 
At the time notice is issued under Sec- 
tion 9 (3) of the Act, the Land Acquio-- 
tion Officer is not obliged by any statu- 
tory provision to be possessed of mate- 
rials as to the value proposed to he 
offered. More significant is the fact that 
the statute which clearly indicates the 
scope of notice under Sections 9 (1) and 
9 (3) does not expressly or by implica- 
tion require furnishing of any informa- 
tion to the claimant as to the value of 
the land. There is no scope in the 
scheme of the Act for any provisional 
determination of the value of the land. 
Final determination can only be at the 
time the award is passed. Therefore 
there is no information as to value to be 
conveyed to the claimant when notice 
is issued under Section 9 (3). The fail- 
ure to convey any such information 
cannot therefore be said to be failure to 
perform a duty cast upon the Land Ac- 
quisition Officer, Thus, when the claim- 
ant files claim statement in response 
to the notice under Section 9 (3) but 
fails to make any specific claim as to 
compensation therein, it cannot be said 
that he failed to make the specific claim 
as to compensation because the informa- 
tion as to value of the land acquired 
was not conveyed to him in the notice 
under Section 9 (3). 1957 Ker LJ 893 
(FB) and A. S. No. 541 of 1974, D/- 
18-7-1978 (Ker.) and L, A. A. No. 40of 
1980, D/- 17-12-1980 (Ker.), Overruled. 
f : (Para 3) 
. (B) Kerala Land Acquisition Act (21 
of 1962), Section 27 (2) — Enhancement 
of compensation by Reference Court — 
Wide discretion conferred — Omission 
by claimant to make specific claim for 
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compensation in claim statement — 
Vigilance and good faith shown by 
claimant — Held, sufficient reason to 
condone default, . (Land Acquisition Act 
(1894), Section 25). 


The provision in Section 27 (2) isnot 
to be understood as a provision to be used 
to defeat a claimant who would other- 
wise be entitled to obtain just value for 
his property. The provision calls for 
a liberal construction in favour of the 
claimant to the extent possible. Though 
the provisions of the Act obliges the 
claimant to make a specific claim in his 
claim statement if he is later to seek 
enhancement and the penalty for fail- 
ing to make such claim is the forfeiture. 
of his right to claim enhancement, toa 
great extent the adverse consequence of 
this provision has been softened by the 
provision empowering the Judge to 
condone the default on the part of the 
claimant. The discretion conferred on 
the Judge is a very wide discretion, but 
sufficient reason has to be found by him 
to condone the default. In considering 
whether the reason urged is sufficient 
he should necessarily be led by consid- 
erations of good faith in the conduct of 
the party. If a party is shown to be 
vigilant all along and not negligent and 
there is no absence of good faith on his 
part that may be a good reason. 

(Para 10) 


(C) Kerala Land Acquisition Act (21 
of 1962), Sections 60, 27 (2), 20 — Land 
Acquisition appeal — Enhancement of 
claim — Remand to enable claimant to 
prove sufficient reason for failure te 
make specific claim for compensation — 
Granted in peculiar circumstances. 
(Land Acquisition Act (1894), Sec- 
tions 25, 54, 18). 


It is for the Reference Court to find 
whether there is sufficient reason for 
the failure on the part of the claimant 
to make a specific claim for compensa- 
tion in his claim statement. The claim- 
ant has to urge in the court of first 
instance at the appropriate time for con- 
donation of default and if he fails to 
urge it, it is not for the appellate court 
after hearing the appeal to remit the 
ease back to enable the party to urge 
it again. In the instant case relying on 
the decision in 1957 Ker LJ 893 (FB) 


the counsel for the claimant did not 
found it necessary to urge before the 
Reference Court that sufficient reason 


existed to condone default in not mak- 
ing specific claim for ‘compensation in 
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claim statement. However, as 1957 Ker 
LJ 893 (FB) was overruled in the in- 
stant case by the larger Full Bench, the 
case was remanded to enable the claim- 
ant to lead evidence in support of con- 
donation of default, (Para 10) 
Cases Referred: Chrenological Paras 
(1980) L. A. A. No. 40 of 1980, D/- 

17-12-1980 (Ker) 9 
AIR 1979 SC 1246 : (1979) 4 SCC 330 9 
(1978) A. S. No. 541 of 1974. D/- 18-7- 

1978 (Ker) 9 
AIR 1976 Ker 78: 1976 Ker LT 195 2, n 
AIR 1974 Kant 74 


1973 Ker LT 996 2, a 
AIR 1966 Andh Pra 15 10 
1965 Ker LT 975 2 
ILR (1963) 1 Ker 398 2, 9 
1957 Ker LJ 893 (FB) 1, 2. 4. 6, 7, 8,3 


AIR 1953 Mad 943 10 
AIR 1930 Mad 618: ILR 53 Mad 533 9 

Advocate General, for Appellant: T. 
M. Cherian, Alexander Sharia, M. M. 
Cherian, K. M. Chacko and ‘George 
Jacob, for Respondents. 


SUBRAMONIAN POTI, Ag. C. J. :— 
This appeal is before us by reason of 
the reference to a larger Bench by a Full 
Bench. of this Court. The correctness of 
the earlier decision of the Full Bench 
of this Court in State of Travancore- 
Cochin v. Mathai, 1957 Ker LJ 893 was 
doubted and that was the occasion for 
such reference, : 

2. The matter. had originally come 
up before a Division Bench which by 
an order dated 29-10-1979 referred the 
case to the Full Bench. The reference 
order reads thus: 


“Section 27 (2) of the Kerala Land 
Acquisition Act provides that when a 
claimant’ has omitted without sufficient 


reason to make the claim for compensa- 
tion before the Land Acquisition Officer, 
the amount awarded by the court shall 
in no case exceed the amount awarded 
by the Collector. In the case before us 
pursuant to notice under Section 9 (3) 
of the Land Acquisition Act the claim- 
ant is seen to have filed a statement be- 
fore the Land Acquisition Officer claim- 
ing that he had title to the properiy, 
that documents have been produced. 
and that he must be paid compensation. 
The amount of compensation has not 
been specified therein. It was specified 
only in the application for reference fi- 
ed later. In the claim statement before 
the court no explanation was offered by 
him why he omitted to make the claim 
before the Land Acquisition Officer in 
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the statement made. under Section 9 (3) 
of the Act. It.appeared.to us therefore 
that it is a case where the reference 
court may not be. competent to award 


enhancement. We are supported in this. 


view by the decision in ` Kuriakose v. 
State of Kerala, ILR (1963) 1 Ker 398, 
State of Kerala v. Krishnaru, 1965 Ker 
LT 975, Pareed v. Spl. Dy. Collector, 
(1973 Ker LT 996) and Appu v. State of 
Kerala, 1976 Ker LT 195 : (AIR 1976 Ker 


78). But the Court below has referred 
to the decision of the Full Bench of 
this Court in State of Travancore 


Cochin vy.’ Mathai, 1957 Ker LJ. 893 and 
particularly to certain observations 
therein. The case arose. under the Tra- 
vancore Land Acquisition ‘Act, but the 
provision therein is materially similar 
to the provision in the Kerala Land Ac- 
quisition Act. The Full Bench obsery- 
ed in that case thus: ` 


“Admittedly the notice issued under 
Section 9 (3) did not show the- value 
offered to the claimant’ and there is 
nothing to show that -even 
valuation statement was ready. or avail- 


able for his: perusal:on the hearing. date. - 
In the circumstances we are inclined’ to - 


think that these are pre-eminently fit- 
cases where the learned.. Judge below. 
could have exercised his discretion m 
holding that there was .‘ 


ason’ for. the claimant’s .. failure:. to” 
make a proper: claim as : required - by 
JAW cds ssa. wseiiedy wasesa sae eet Mg OF Bee 


If in arriving at that conclusion: -the 
Full Bench.was of the view that the 
failure to show the value of the land 


in the notice issued under. Section-9 (8) . 


was a good reason, we do not find war- 


rant for such view in the provision in 


Section 9 (3). In fact at that: stage the 


question of determination of value by 
the Land Acquisition Officer does -not 
arise. The later decisions do not seem. 
to consider the view. expressed by the 


Full Bench. Since the court below has. 


acted on the observations .of the ‘above. . 
think it is neces- - 


said Full Bench, we 
sary to re-examine this ‘question ‘and 
therefore we are aera this case to a 
Full Bench.” .. - 


3. Ther. -facts of thes case, - io Gh ex- 
_ tent necessary «for the “purpose of the 
appeal. may-now: be stated. 95:44: Acres 
of land were acquired under-the :Kerala 
Land Acquisition Act for.-an .electrical 
Sub-station at Pathananthitta ‘The noti- 
fication under--Section. 3: (1) of- the Act 
was published in the Gazette on. 19-10-, 
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1971. The. 
was on 10-7-1973. 
had been taken on: 22-3-1973. 


the rough - ‘cific claim-as to the amount of- 


sufficient --re-_ 
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‘declaration under Section 6 
- Advance possession 
Notice 
under Section 9 (3) of: the Act was 
served on the land owner on 4-6-1974. 
The case. was posted for enquiry to -27-6- 
1974. On that day the claimant sought 
an adjournment and accordingly the en- 
quiry was adjotirned: to 1-7-1974. He ap- 
peared. on that day, filed a claim state- 


- ment ‘and produced: certain title deeds. In 


the claim statement he mentioned thai 
he had title to the land acquired,.’ that 
the documents showing the title had 


-been produced and that he may be paid 


compensation. The amount of compensa- . 
tion was not specified- in that statement. 
An award was passed by the Land 
Acquisition Officer on 31-7-1974. The 
claimant. moved an application for rè- 
ference under Section 20 of the Act on 
16-8-1974. On 19-11-1974 the Land Ac- 
quisition Officer made reference by a 
letter: in which he specifically pointed 
out that in the claim statement no spe- 
com- 
pensation was made and he also point- 
ed*out that for this: reason the claimant 
was not -entitled to any enhancement. 
When, pursuant to the, notice from the 
reference court, the claimant appeared 
and filéd his statement in court on 30-5- 
1975 he-did not explain the reason whv 
he omitted to make a claim before the 
Land Acquisition Officer in response to 
the ‘notice under .Section 9 (3) of the 
Act. Evensin the evidence no attempt 
was: made by the claimant to indicate 
the reason as to why ‘he failed to make 
a.claim: as to the.spécific quantum of 
compensation before the Land Acquisi- 
tion :Officer. At. the hearing before the 
reférerice court © Government counsel 
seems: to have urged that the claimant 
was not entitled to any enhancement of 


‘compensation in view of his failure to 


make a“claim. Section 27 (1) of the 
Kerala Act provides that if the ap- 
Plicant: has made a claim to compensa- 
tion pursuant to the notice given to him 
under: Section 9 the. amount awarded to 


-him bythe court shall -not exceed the 
‘amount so claimed or be less than the 


amount awarded by the Collector under 


‘Section “11. Sub-section (2) of Section 27 
` provides that if‘the applicant has re- 


fused to make such claim or has omit- 


` téd/ without sufficient reason (to be al- 


lowed - - by the Judge) to make such 
claim, the amount .awarded by the 
Court shall in no -case exceed the 
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amount awarded by the Collector. The 
consequence of the provision in Sec. 27 
is that the compensation is limited to 
the amount claimed in the statement 
made pursuant to notice under 
Section 9 if such a statement 
had been ‘filed. When the claimant fails 
to make such claim the reference court 
cannot award any enhancement. The 
exception to this is the case where the 
omission to make a claim is explained 
and the explanation is acceptable to the 
Judge. 


4, Before the reference court the 
State contended that no enhancement 
ought to be granted as there was omis- 
sion to make a claim. Sufficient reason 


had not been pleaded despite the fact’ 


that even in the reference letter it had 


been pointed out that no specific claim - 


was made in the statement. Despite the 
failure to plead sufficient cause in the 
claim statement filed before the refer- 
ence court and the failure to attempt 
to prove it by the evidence in the case 
the claimant set up a.case at the hear- 
ing that he had sufficient reason for 
omitting to make a claim. The reason 
was reliance upon the decision of the 
Full Bench of this. Court in State of 
Travancore-Cochin v. Mathai, 1957 Ker 
LJ 893. It may be necessary here to ad- 
vert to that decision. A Division Bencn 
of this Court had made a reference n 
that case to the Full. Bench. The short 
question referred was whether the pro- 
vision in Section 24 (2) of the Travan- 
core Land Acquisition Act correspond- 
ing to Section 27 (2) of the Kerala Land 
Acquisition Act providing for forfeiture 
of the right to claim enhancement of 
compensation as a consequence of faii- 
ure to make a claim in response lo 
notice under Section 9 °(3) would arise 
for application in a case . where the 
notice issued to the claimant under Sec- 
tion 9 (3) of the Act fixed the hearing 
within 15 days of the service of the 
notice. The question referred did not 
concern excusing delay but was purely 
a question of law as to the effect of a 
shorter notice on the consequences aris- 
ing under Section 24 (2) of the Travan- 
core Act. In a short judgment the Full 
Bench after posing this question held 
that the claimant in that case was pre- 
cluded by sufficient reason from making 
a proper claim before the Land Acquisi~- 
tion authorities and so the penal con- 
Sequences of his failure should not be 
Visited upon him. It will be profitable to 
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set down the reasoning of the “Full 
Bench in the words of the learned Chief 
Justice Koshy who spoke on behalf of 
the Full Bench. The learned Chief 
Justice observed thus: 


“The awards by the Land Acquisition 
Authorities were passed on 29-7-1953, 
that is, within nine days of the date of 
the hearing pursuant to the notice under 
Section 9 (3). Admittedly the notice 
issued under Section 9 (3) did not show 
the value offered to the claimant and 
there is nothing to show that even the 
rough valuation statement was ready 
or available for his perusal on the hear- 
ing date. In the circumstances we are 
inclined to think that these are pre- 
eminently fit cases where the learned 
Judge below could have exercised his 
discretion in holding that there was 
‘sufficient reason’ for the claimant’s fail- 
ure to make a proper claim as required 
by law rather than seek to decide the 
question of law as to whether a notice 
under Section 9 (3) required the same 
period of fifteen days mentioned in Sec- 
tion 9 (2), The decision of the point 
necessarily involves the question whether 
the notice under Section 9 (5) was issu- 
ed or published and in the absence of 
any material on record about it, it was 
not very safe to pronounce upon the 
question. In his judgment the learned 
Tudge mentions the question of ‘suffi- 
cient reason’ as one of the question to 
be decided by him, but no decision on 
jt was rendered by him, apparently in 
view of his decision on the insufficiency 
of the notice under Section 9 (3). Be 
that as it may, we hold here that the 
claimant was precluded by sufficient 
reason for making a proper claim be- 
fore the Land Acquisition Authorities 
and that therefore the penal conse- 
quences of his failure should not be 
visited upon him.” = 


5. We do not find any answer to the 
question posed before the Full Bench 
in the passage extracted above. The 
learned Judges of the Full Bench are 
seen to have disposed of the case on the 
approach that the discretion to find suffi- 
cient reason for the claimant’s failure to 
make a proper claim should have been 
exercised by the reference court. In sup- 
port of the finding that there was suffi- 
cient reason for the claimant’s failure 
to make a specific claim the court ob- 
served that the notice issued under Sec- 
tion 9 (3) did not show the value offered 
to the claimant and. there was -nothing 
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to show that even the rough valuation 
statement was ready or available for his 
perusal on the hearing date. Whether 
sufficient reason was shown was not a 
matter in issue in that case. That apart 
it is seen that certain assumptions have 
.been made by the learned Judges of the 
Full Bench which had direct bearing on 
the decision in that case. It was assuraed 
that the State will be in a position to 
give notice of the specific value to the 
claimant when it issues notice under 
Section 9 (3) of the Act and it further. 
assumes that there is a duty cast on the 
Land Acquisition Officer when he issues 
notice under Section 9 (3) to give the 
claimant notice of such value. There ap- 
pears to be no scope for these assump- 
tions. ` 


6. Let us now briefly advert to the 
scheme of the Kerala Land Acquisition 
Act. Section 3 (1) of the Act empowers 
the Government or the Collector to 
cause to be published a notice of the 
fact that. land is needed or is likely to 
be needed for any public purpose. It is 
this notification that enables any officer 
empowered in this behalf to enter upon, 
survey and take levels of any land in 
such locality and take other measures 
rélating to survey. On the issue of such 
notice any person interested in any. land 
is entitled to object, on which objection 
the- Government or the Board of Re- 
venue is to take the final decision. On 
such decision being taken a declaration 
is made under Section 6 to the effect 
that land is needed for a public purpose. 
At that time the plan of the land is 
ready for inspection by -any person 
interested in. such inspection. After such 
declaration the Collector under the Act 
takes order for the acquisition of the 
land. He causes the land to be marked 
out unless it had already been marked 
out. If no plan has been made he causes 
a plan to be made. This is under Sec. 8 
of the Act. Section 9, which follows, 
obliges the Collector to give public 
notice of intention to take possession of 
the land and invite claims for compensa- 
tion. Sub-section (3) of that section pro- 
vides for issue of individual notices on 
all persons known or believed to be 
interested in the land. Sub-section ` (5) 
requires the notice to be published in 
the Gazette also. Section 11 of the Act 
deals with the enauirv and the award 
to follow. The Collector is to proceed to 
enquire into the objections. He is to en- 
quire into objections concerning 
measurements andthe value. of the land 
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at the date of publication of the noti- 
fication under Section 3 (1). He is also 
to enquire. into the respective interests 
of persons claiming compensation. After 
enquiry he is to make an award which 
award must contain the finding as to 
compensation allowed for the land. Sec- 
tion 17 provides that no award shall be 
made by the Collector under Section 11 
or 16 unless the valuation statement 
prepared in such manner as. may be 
prescribed by rules is approved by the 
District Collector in a case where the 
award is not by the District Collector 
and where the award is by the District 
Collector it is approved by the Board of 
Revenue. Thus we find that the only 
stage at which an enquiry into the value. 
of the land is to be made under the / 
statute by the Land Acquisition Officer 
is in the enquiry under Section 11 of 
the Act. Such value must have the an- 
proval of the higher authorities as men- 
tioned in Section 17. AO these hanpen 
in between the commencement. of the 
enquiry and the passing of the award. 
At no earlier stage is there a need for 
valuation as a statutory requirement. 
We say ‘statutory requirement’ because 
it is open to the Revenue authorities to 
resort to preliminary valuation earlier. 
We aretold that this is being done just to 
have. an idea of the value of the land 
that may be acquired. We have been re- 
ferred to the provisions ‘in Kerala Land 
Acquisition Manual which is intended to 
unify the practice and procedure obtain- 
ing in the State and is a collection of 
instructions issued and information con- 
veyed to officers entrusted with the 
work of acquisition of lands. Chapter 10 
of the Manual deals with detailed valua- 
tion of the land and improvemenis and 
this valuation has to be made under the 
terms of the statute at the stage of en- 
quiry under Section 11. What we seek 
to emphasise here is that at the time 
notice is issued under Section 9 (3) of 
the Act-the Land Acquisition Officer is 
not obliged, by any statutory provision, 
to be possessed of materials as to the 


value proposed to be offered. More 
Significant is the fact that the statute 
-which clearly indicates the scope cf 


notice under Sections 9 (1) and 9 (3) 
does not expressly or by implication re- 
guire furnishing of any information to 
the claimant as to the value of the land. 
There is no scope in-the scheme of the 
Act for any provisional determination 
of the value of the land. Final deter- 
mination can only be at the time the 
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award is passed. Therefore there is no 
information as to value to be conveyed 
to the claimant when notice is issued 
under Section 9 (3). The failure to çon- 
vey any such information cannot there- 
fore be said to be failure to perform a 
duty cast upon the Land Acquisition Of- 
ficer. If this be the approach to the ques- 
tion it cannot be urged that the claim- 
ant failed to make specific claim as to 
compensation because the information 
as to value of the land acquired was not 
conveyed to him in the notice under 
Section 9 (3). With great respect we find 
ourselves unable to agree with the Full 
Bench in State of Travancore-Cochin v. 
Mathai, 1957 Ker LJ 893. 


7. We fail to understand how the 
‘ease in State of Travancore-Cochin v. 
Mathai can be pleaded as a sufficient 
reason for failing to make a specific 
claim as to the amount of compensation. 
No attempt was made here to sustain 
the reasoning in the Full Bench decision 
in State of Travancore-Cochin v. Mathai. 
Learned counsel for the respondent- 
claimant rested his case not onthe cor- 
rectness of the decision but on the fact 
that 1957 Ker LJ 893 having decided the 
question, if that was found to be suffi- 
cient reason by the court below that 
was a proper exercise of discretion and 
this court ought not to interfere with 
it. We put it to respondent’s counsel 
whether it is the respondent’s case that 
he failed to make a claim because he 
was led to act on the basis of the deci- 
sion in State of ‘Travancore-Cochin ~v. 
Mathai. In other words, is it his case 
that having read and understood the 
decision of the Full Bench he assumed 
that it was not necessary to make a 
specific claim as to compensation in the 
absence of particulars of the value men- 
tioned in the notice under Section 9 (3) 
and having been misled on the faith of a 
decision of this court he had sufficient 
reason by way of explanation for his 
default in making the claim? Learned 
cdunsel fairly conceded that he cannot 
and does not set up his case in those 
terms. But his case is that whether the 
decision in State of Travancore-Cochin 
v. Mathai be right or not, at the time 
the lower court decided the reference 
the court acted properly in relying on 
‘that decision and once the discretion 18 
so exercised the appellate court should 
not interfere with the decision. 


8. It is one thing to say that an ap- 
pellate court should not normally. inter- 
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fere with the discretion exercised by 
lower court but another to say that even 
if the lower court has misdirected itself 
on a question of law the appellate court 
should not interfere with it. The ques- 
tion that the court below purported to 
decide was whether there was sufficient 
cause for failure to make a specific 
claim. It assumed that there was suffi- 
cient cause in view of the decision in 
State of Travancore-Cochin v. Mathai. 
After referring to the decision in State 
of Travancore-Cochin.. v. Mathai, 1957 
Ker LJ 893 (FB) the court observed thus: 


“The facts in the instant case are 
similar to those in the case before the 
Full Bench. The value proposed to be 
offered to the plaintiff was not shown 
in the notice under Sections 9 (3) and 
10. It is also not clear when the rough 
valuation statement was made. Ext. B-4 
valuation statement does not contain 
any date. At any rate there is no evi- 
dence adduced by the defendant to the 
effect that the preliminary valuation 
statement mentioned in Ext. B-4 as pre- 
pared by the Village Assistant was 
made available to the plaintiff for 
perusal at the time of hearing. The facts 
being such there is no reason not to ap- 
ply the decision of the Full Bench. Ap- 


-plying that I find that there was suff- 


cient reason for the plaintiffs failure to 
make a proper claim as required by 
law.” 


It is not disputed by the learned Addi- 
tional Advocate General who appeared 
on behalf of the State that the value of 
the land was not shown in the notice 
under Section 9 (3). According to him 
if would not be shown in any case be- 
cause such valuation will not be avail- 
able at that time and also because the 
form prescribed does not provide for 
Showing any such value. According to 
him the statement of such information 
being not a requirement in law it was 
not being shown in any case. 


9. We may now advert to some of 
the later decisions of this court where 
the failure to make a specific claim in 
regard to compensation by the claimant 
has been held to be fatal to the claim 
for enhancement. In none of these 
eases reliance was placed on the deci- 
sion of the Full Bench in State of 
Travancore-Cochin v. Mathai (1957 Ker 
LJ 893). We are referring to the deci- 
sion in Pareed v. Spl. Deputy Collector, 
1973 Ker LT 996 and Appu v. State of 
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Kerala, 1976 Ker LT 195 : (AIR 1976 
Ker 78). In these cases no claim was 
made as to compensation and therefore 
enhancement was disallowed. In ‘he 
decision in Kuriakose v. State of Kerala, 
TLR (1963) 1 Ker 398 the claimant had, 


in the statement, referred to two sale 
deeds. But the court held that such 
reference is not an indication of any 


intention to rely on those sale deeds as 
criteria for the compensation. The High 
Court of Madras in Subbanna v. Dist. 
Labour Officer, East Godavari, (1953) 
ILR 53 Mad 533 : (AIR 1930 Mad 618) 
had taken a similar view. There the 
court held that merely because certain 
sale deeds of neighbouring lands were 
filed along with the claim statement 
without making a specific claim the claim- 
ant cannot seek enhancement. That a 
claimant will not be entitled to seek 
enhancement in the absence of specific 
claim was held by the Supreme Court 
in Gobardhan Mahto v. State of Bihar, 
(1979) 4 SCC 330 : (AIR 1979 SC 1246). 
Of course, it may be said that in none 
of the later cases of this court the ques- 
tion as it was posed in State of Travan- 
core-Cochin v. Mathai did receive notice. 
Our attention has been drawn to two 
decisions wherein the decision of the 
Full Bench in 1957 Ker LJ 893 had been 
followed. A Division Bench in A. S. 541 
of 1974 decided on. 18-7-1978 followed 
the Full Bench decision, but there is no 
independent discussion. One of us Sri. 
P. C. Balakrishna Menon, J. had occa- 
sion to advert in a recent judgment, 
that in L. A. A. No. 40 of 1980 decided 
on 17-12-1980 to the decision in State 
of Travancore-Cochin v. Mathai. There, 
after noticing the dictum of the decision, 
the court applied it to the facts of the 
case. Since the State had no case that 
the notice issued disclosed the value of- 
fered to the claimant, the court found 
that it was right in finding sufficient 
cause for condoning the default of the 
claimant to make a specific claim. These 
decisions are evidently based on the 
decision of the Full Bench in State of 
Travancore-Cochin v. Mathai, 1957 Ker 
LJ 893 which we hold, with great re- 
spect, has not been rightly decided. 


10. Before closing we may refer to 
another argument attempted by learned 
counsel Sri. Cherian to sustain the deci- 
sion of the court below on a different 
approach. Existence of good faith and 
absence of negligence entitled a claim- 
ant to seek condonation of his default, 
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In support of this counsel Sri. Cherian 
cites decisions in Subrahmanyamma v. 
Dist. Welfare Officer, AIR 1966 Andh 
Pra 15, Spl. L. A. Officer v. S. P. Patil, 
AIR 1974 Kant 74 and Subramania v. 
State of Madras, AIR 1953 Mad 943. Of 
course, the provision in Section 27 (2) 
is not to be understood as a provision 
to be used to defeat a claimant who} 
would otherwise be entitled to obtain 
just value for his property. The provi- 
sion calls for a liberal construction in 
favour of the claimant to the extent 
possible. Though the provisions of the 
Act obliges the claimant to make a 
specific claim in his claim statement tf 
he is later to seek enhancement and the 
penalty for failing to make such claim 
is the forfeiture of his right to claim 
enhancement, to a great extent the ad- 
verse consequence of this provision has 
been softened by the provision empower- 
ing the Judge to condone the default on 
the part of the claimant. The discretion 
conferred on the Judge is a very wide 
discretion, but sufficient reason has to 
be found by him to condone the default. 
In considering whether the reason urged 
is sufficient he should necessarily be 
led by considerations of good faith in 
the conduct of the party. If a party is 
shown to be vigilant all along and not 
negligent and there is no absence of 
good faith on his part that may be a 
good reason. What is said in this case is 
that though the claimant here is not an 
illiterate man, he being a Professor of 
Engineering, he is not well-versed in 
the provisions of law and having failed 
to engage a counsel at the time he filed 
statement under Section 9 (3) he failed 
to make a specific claim as to compensa- 
tion. His conduct in prosecuting the case 
showed that he is vigilant and there is 
no absence of good faith in his part. 
Such a case is urged for the first time 
before us in this appeal. It will not be 
possible for us to determine the aques- 
tion here, for, it is for the Reference 
Court to find whether there is sufficient 
reason for the failure on the part of the 
party to make a specific claim. It is for 
that court to be satisfied about the ex- 
planation for such failure. Learned coun- 
sel for the respondent urges that an op- 
portunity be given to him to urge this 
in the court below. Normally we would 
not be inclined to allow such a request. 
That is because this is a matter the claim- 
ant has to urse in the court of first 
instance at the appropriate time and if 











144 Ker. 


he fails to urge it, it is not for the ap- 
pellate court after hearing the appeal to 
remit the case back to enable the party 
to lurge it again. But we think in the 
interests of justice an opportunity may 
be allowed in the pecullar circumstances 
“of this case. Perhaps the decision of the 
Full Bench of this Court was consider- 
ed-as sufficient answer by counsel ap- 
pearing in the Reference Court. That 
appears to be the case, for, that alone 
seems to have been urged by counsel 
despite the fact that it was evident that 
no specific claim had been made in the 
statement filed in response to Sec. 9 (3) 
notice. In these special circumstances 
and in view of what is said about the 
conduct of the claimant we think it will 
be fair and in the interest of promotion 
of justice to give an opportunity to the 
claimant to plead the case for his de- 
fault or failure to make the specific 
claim before the Land Acquisition Offi- 
cer at the appropriate time. We are, 
therefore, granting the request of coun- 
sel to send the matter back for that pur- 
pose and that alone. 


In the circumstances the decree of the 








court below awarding enhanced com- 


pensation at Rs, 1,200/- per acre is set 
aside and the matter is remitted back 
to the court below to enable the respon- 
dent to plead sufficient cause under Sec- 
tion 27 (2) of the Kerala Land Acquisi- 
tion Act. The matter will be disposed of 
by the court below afresh after con- 
sidering the pleading, if any, that he 
may make and after going into the ques- 
tion. In the circumstances of the case 
. we think it fair to direct that costs in 
this court and in the court below will 
depend on the ultimate success of the 
parties in the proceedings and will be 
provided for in the decree to be passed 
by the court below pursuant to this 
remit. The case is posted in the court 
below for appearance of parties to 15th 

June, 1981. 
Order accordingly. 
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Kerala Land Reforms Act (1 of 1964), 
Ss. 2 (25) and 80-B (as amended in 1969) 
— “Kudikidappukaran” — Question 
whether or not building is hut — De- 
termination — Test. 

Under Section 2 (25) (b) the applicant 
will be a kudikidappukaran if he has 
been permitted by a person in lawful - 
Possession of the land to occupy a hut 
belonging to such person and situate in 
the said land. The definition of “kudikis, 
dappukaran” requires that the building 
permitted to be occupied must be a hut 
on the date of such permission.: The cru- 
cial date with reference to which whe- 
ther a building is a hut or not is to be 
decided is the date on which permission 
to occupy was granted. As per the defini- 
tion of “hut” in Explanation II, Sec- ` 
tion 2 (25), it must be a dwelling house 
constructed at a cost at the time of 
construction not exceeding Rs. 750/- or 
which would have at the time of con- 
struction yielded a monthly rent not 
exceeding five rupees. If the construc- 
tion in any particular case had been at 
different stages prior to the permission 
to occupy, the cost of construction is to 
be reckoned with reference to the 
different periods of construction, and 
the rental yield is to be reckoned with 
reference to the time when the construc- 
tion had been completed. When the per- 
mission to occupy was granted to the 
applicant’s father in 1927 and the build- 
ing in 1927 was a hut within the mean- 
ing of the Act, the applicant was a kudi- 
kidappukaran within the meaning of the 
Act. The ratio of the decisions in 1978 
Ker LT 122 and 1978 Ker LT 629 are not 


conflicting. (Para 5) . 
Cases Referred : Chronological Paras 
1978 Ker LT 122 5 
1978 Ker LT 629 5 
AIR 1962 Puni 204 7 


315 Mol 707 : 286 SW 1, State ex rel. St 
Lauis County v. State Highway Com- 
mission 6 

153 Or 528 : 57 P 2d 1292, Cabell v. City 
of Portland 6 

119 Ohio St. 210: 
Abele 

91 Wash 519 : 158 P 85, State v. Olympia 
Light & Power Co. 6 

81 NJEq 124 : 86 A 68, Paterson N. &- 
R. R. Co. v. City of Paterson 6. 

24 -Idaho 416 : 134 P 542,. Independent 

. Highway Dist No. 2 of Ada County v. 

' Ada County . 6 

16 Ala App 289 : 
Ehrensperger 


162 NE 807, State r 


y7 SO 439, Kinney y 
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P. AL ` Mohammed (T), for- Petitioner; 
V. R. Venkitakrishnan and Govt: Plea- 
der, for Respondents. ` 


BALAKRISHNA MENON, J.:— This 
revision is under Section 103 of the 
Kerala Land Reforms Act 1963 (Act 1 
of 1964) — hereinafter referred to as the 

. Act — against the order of the Appel- 
late Authority (Land Reforms), Kozhi- 
kode, confirming the decision of the 
Land Tribunal, Cannanore, rejecting the 
petitioner’s application under Sec. 80-B 
of the Act, for the purchase of kudi- 
kidappu in respect of a building T. S. 
No. 694 of Ward-II of the Cannanore 
Municipality. The building is situated in 
the Cantonment area within the Canna- 
nore Municipal limits. The case of the 
applicant is that the building is a hut 
within the meaning of the Act, as 
amended by Act 35 of 1969 and the 
same is in occupation of her father and 
herself ever since 1927. Ext. P-2, dated 
30-5-1927 is the registered coolichit ex- 
ecuted by the applicant’s father F. 
D’souza to the predecessor-in-title of the 
respondent. Ext. B-2, dated 29-11-1951 
is the sale deed as per which the re- 
spondent purchased the property from 
one Karunakaran Vydiar. Ext. P-2 coo- 
lichit relates to building No. 893 of the 
Cantonment Ward in Cannanere Muni- 
cipality. The applicant claims to be a 
‘kudikidappukaran’ within the meaning 
of the Act as amended for the reason 
that the. building is a hut, the cost of 
eonstruction of which does not exceed 
Rs. 750/- and that the same at the time 
of construction would not have yielded 
a monthly rent exceeding Rs. 5/-. The 
application was opposed by the respon- 
dent the owner of the building princi- 
pally on the ground that the building 
had been reconstructed in the year 1946 
in accordance with Ext. B-1 licence 
issued by the Executive Officer of the 
Cantonment Board, Cannanore.' ‘The 
respondent also denied that the building 
was in the occupation of the applicant’s 
father and the applicant from 1927. 

2. The Land Tribunal dismissed the 
application holding that the building is 
not a hut within the meaning of the Act 
and hence the applicant is not a kudi- 
kidappukaran as defined in Section 2, 
clause (25) of the Act. The Land Tribu- 
nal found that Ext. P-2 coolichit is not 
shown as relating to the building in res- 
pect of which the - application © under 
Section 80-B of the Act is filed. It has 


1981 Ker/10 VII -G—30 


B. A. Cornel v. M. Rodrigues (FB) 


-ing as such, By the 





Ker. 145 


relied on the report of the Revenue 
Inspector to show that the building was 
constructed at a cost of Rs. 1,500/- and . 
that the same would have yielded a 
monthly rent of Rs. 10/- at the time of 
its construction. 

3. In appeal, the Appellate Auih- 
ority (Land Reforms) found that Ext. 
P-2 coolichit relates to the same build- 
ing as in respect of which the applica- 
tion under Section 80-B of the Act is 
filed and that the applicant’s father and 
the applicant had been in occupation of 
the building ever since 1927. It is also 
found that substantial improvements 
had been effected to the building by the 
respondent’s predecessor-in-title in the 
year 1946. According to the Appellate 
Authority, the question as to whether 
the building is-a hut or not should be 
decided with reference to its cost and 
rental yield after the improvements 
were effected. The appellate authority 
has relied on the Commissioner’s report 
Ext. C-2 which shows the cost of the old 
Structure at Rs. 379.75 and the cost of 
the additions effected at Rs. 729.40. The 
Commissioner has estimated the total 
cost of construction including the cost’ 
of additions and modifications at Rupees 
1107.15. The probable rent that the 
building would have yielded in its 
original condition is estimated at Rs. 3/- 
and after its repair and modification at 
Rs. 20/- per month. On these materials 
the Appellate Authority has held: 


“The repairs effected to the building 
in question is substantial which has to 
be regarded as an improvement adding 
to or enhancing the value of the build- 
improvements ef- 
fected in 1946 the value of the building 
had been increased. The cost of the same 
is more than double the cost of construc- 
tion of the original building as reported 
in Ext. C-2. Therefore in view of the 
admitted repairs or improvements done 
to the building in 1946 which enhanced 
the value of the building, the cost of 
the same must necessarily be included 
in the cost of construction. The appel- 
lant is seeking purchase of kudikidappu 
in respect of the building in its present 
stage and not the building as it original- 
ly stood. The same also indicates that 
the cost of effecting improvements in 
1946 must necessarily be added to the 
cost of construction. If that is done the 
cost of construction estimated in Ext C-2 
will exceed . the limit prescribed in 
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the Act. The probable monthly rent the 
building would have fetched will also 
have to be ascertained after the sub- 
stantial repairs which according to the 
Commissioner is Rs, 20/-. The same also 
exceeds the limit prescribed-in the Act. 
Therefore the building in question can- 
not be held to be a hut”. 

It is for the reason of the repairs and 
improvements effected to the building 
by the respondent’s predecessor-in-title 
in the year 1946 that the Appellate 
Authority has held that the building is 
not a hut and the applicant is not a 
kudikidappukaran within the meaning 
of the. Act. 

4, The expression ‘kudikidappukaran’ 
-is defined in Section 2, clause (25) of the 
Act as amended and the relevant por- 
tion of the definition is as follows: 

“2, (25). “Kudikidappukaran” means 
a person who has neither a homestead 
nor any land exceeding in extent three 
cents in any city or major municipality 
or five cents in any other municipality 
or ten cents in any panchayat area or 
township, in possession either as owner 
or as tenant, on which he could erect-a 
homestead and— 


(a) who has been permitted with or 
without an obligation to pay rent by a 
person in lawful possession of any land 
to have the use and occupation of a 
portion of such land for the purpose of 
erecting a homestead: or 

(b) who has been permitted by a per- 
son in lawful possession of any land to 
occupy, with or without an obligation 
to pay rent, a hut belonging to such 
person and situate in the said land; and 
“kudikidappu” means the land and the 
homestead or the hut so permitted to 
be erected or occupied . together with 
the easements attached thereto: 
Explanation II is as follows: 

“Explanation TI— For the purposes of 
this clause,— 

(a) “hut” means any- dwelling house 
constructed by a person other than the 
person permitted to occupy it — 

(i) at a cost at the time of construc- 
tion not exceeding seven hundred and 
fifty rupees, or 

(ii) which could have at the time of 
construction ylelded a monthly rent not 
exceeding five rupees, and ` 
includes any such dwelling house con- 
structed by the kudikidappukaran in ac- 
cordance with the provisions of S. 79.” 

5. It is not disputed before us that 
the building which was the subject- 
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matter of Ext. P-2 coolichit executed by 
the applicant’s father was a hut within 
the meaning of the definition extracted 
above. The finding of the Appellate 
Authority is that the applicant’s father 
and the applicant are- in occupation 
of the building as per the entrustment 
under Ext. P2 coolichit. If the cost of 
construction of the building as well as 
its probable rental yield are to be re- 
ckoned with reference to the date . on 
which the building was permitted to be 
occupied by the applicant’s father as per. 
Ext. P2 coolichit, there can be no doubt 
that the applicant is a kudikidappuka- 
ran within the meaning of the Act as it 
is not disputed that he satisfles all the 
other requirements in the definition of 
a kudikidappukaran extracted above. 
The contention of the respondent is that 
the cost of construction and the proba- 
ble rental yield are to be reckoned with 
reference to the date on which substan- 
tial improvements and repairs had been 
effected to the building. The question 
for consideration therefore is as to the 
date with respect to which the cost of 
construction of the building and its pro- 
bable rental yield are to be reckoned 
for the purpose of deciding as to whe- 
ther or not the building in question isa 
hut within the meaning of the Act. In 
Lakshmi v. Kunhipperachan (1978 Ker 
LT 122) Bhaskaran J. has held in para- 
graph 11 as follows: 


“11. Ifa reasonable interpretation, 
bearing the legislative intent in mind, 
is given, the expression “cost at the. 
time of construction” has to be constru- 
ed to be the cost at the time of the ori- 
ginal construction of the structure, with- 
out including therein the cost subsequ- 
ently incurred by the land owner; other- 
wise, the landlord can in given cases 
succeed in getting the valuable right of 
the kudikidappukaran defeated by mak- 
ing him -fall into the trap of inducement 
of modification of or addition to the hut 
without his knowing that he was in that 
process to lose his very right to existin 
the kudikidappu. It is to avoid this sort 
of uncertainties and the resultant evil 
consequences presumably the legislature 
wanted to have the right of the kudi- 
kidappukaran fixed with reference to 
the position as on the date of construc- 
tion without allowing it to be overtaken 
by fluctuations that might arise out of 
modification additions. ete.” 


In ‘the decision in Mammu v. Ali (1978 
Ker LT 629), Viswanatha Iyer J. refer- 
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Bing, so tne above decision: Bet: as fol-: 
lows: 


“According to the petitioner the ‘value 
of the dwelling house at the time of ori- 
ginal construction alone should be look- 
ed into irrespective of the fact whether 
that structure had undergone alteration 
or addition subsequently and in support 
of this contention he relies on the deci- 
sion of this Court in Lakshmi v. Kun- 
hipperachan, (1978 Ker LT 122). No 
doubt in that case it was- held -that sub- 
sequent additions and alterations should 
be taken only as items of improvements 
and the landlord paid compensation for 
them. It is not necessary in this case to 
consider whether that decision is open 
to doubt. I understand that decision to 
mean that if, after a person has been 
permitted to occupy a dwelling house, 
there has been additions or alterations 
effected’ by the landlord that should be 
ignored in finding out the value at the 
time of construction. There are cases 
where to the dwelling house ori- 
ginally constructed additions or altera- 
tions are made before that is permitted 
to be occupied by another. In such a 
ease the value of such construction ex- 
isting at the time when the dwelling 
house was permitted to be occupied Will 
have to be taken into account. This is 
clear from the definition itself. Sec- 
tion 2 (25) (b) provides that a person 
who- has been permitted by a person 
in lawful possession of a land to occupy, 
with or without the obligation to pay 
rent, a hut belonging to such person will 
be a kudikidappukaran if he has no land 
of his own as provided for in the main 
part of Section 2 (25). The hut ` there 
must be understood to be the hut per- 
mitted to be occupied and this can be 
understood only to mean the structure 
as it is at the time of -permission. If 
the structure at the time of permission 
is not a hut as per the definition of the 
word ‘hut’ in Explanation II it is not 
possible to take a part of structure 
alone into consideration in finding out 
whether it is a hut or not. Even in cazes 
where additions and alterations are made 
subsequent to the permission to and oc- 
cupation by another if such alterations 
and additions have been made by the 
landlord for the use of the occupier 
this will really be a case of occupation 


of these additions on permission. They- 


being. part of the dwelling house the 
cost of their construction may have to 
be taken into account in finding out whe- 
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ther the dwelling: house is a hut or not. 
As this case does not involve such a 
question I do not think I should refer 
this case for decision by a larger Bench” 
It is submitted by the learned Counsel 
on both sides that this case has been re- 
ferred to the. Full Bench on account of 
the apparent conflict between these two 
decisions of this Court. We do not find 
any conflict in the ratio of the decisions 
aforesaid. There is no ambiguity in the 
provisions of the Act relating to the de- 
finition of a. kudikidappukaran, A per- 
son satisfying the main part of the de- 


` finition in Section .2 clause (25) will be 


a.kudikidappukaran if he falls either 
in clause (a) or clause (b) of Section 2 
(25) extracted above. In this case, we 
are concerned with clause (b) and the 
applicant will be kudikidappukaran if 
he has ,been permitted by a person in 
lawful possession of the land to occupy 
a hut belonging to such person -and 
situate in the said land. The definition 
requires that the building permitted tc 
be occupied must be a hut on the date 
of such permission, The crucial date 
with reference to which whether a 
-building is a hut or not is to be decided 
is the date on which permission to oc- 
cupy was granted. As per the defini- 
tion of “hut” in Explanation I, it must 
be a dwelling house constructed at a 
cost at the time of construction not ex- 
ceeding Rs. 750/- or which would have 
at the time of construction yielded a 
monthly rent not exceeding five rupees. 
If the construction in any particular 
case had been at different stages prior 
to the permission to occupy, the -cost of 
construction is to be reckoned with re- 
ference to the different periods of con- 
struction,, and the rental yield is to be 
reckoned with reference to the time 
when the construction had been com- 
pleted. In the present case there is no 
such problem of reckoning -the cost of 
consideration at different periods prior 
to the permission to occupy. According 
to the finding of the Appellate Auth- 
ority permission to occupy was granted 
to the applicant’s father. in 1927 and the 
building in 1927.was a hut within the 
meaning of the Act is not disputed be- 
fore us. We have therefore no hesitation 
to . hold that the applicant/revision- 
petitioner is a kudikidappukaran with- 
in the meaning of the Act, i 


6. The learned Counsel for the re- 
spondent submits that the cost of con- 
struction as well as the probable rental 
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yield are to be- reckoned. with reference 
to the date of reconstruction of the 
building. He refers to the ‘definition . of 
the expression "hut', in Explanation II of 
Section 2 (25) of the Act to mean any 
dwelling house constructed at a cost at 
the time of the construction, not exceed- 
ing seven hundred and fifty rupees or 
which could have at the time of con- 
struction, yielded amonthly rent not ex- 
ceednig five rupees. According to the 
learned Counsel, reconstruction is also 
construction and the date with refer- 
ence to which the cost and the rental 
yield are to be reckoned is the date of 
reconstruction. in cases where there had 
been. a reconstruction of the building. 
According to Blacks Law Dictionary, 
Fourth Edition, “construct” means: 


_ Construct. To build; erect; put to- 
gether; make ready for use. State v. 
Abele, 119 Ohio St. 210: 162 N E 807, 
809. To adjust and join materials or 
parts of, so as to form a permanent 
whole. Kinney v. Bhrensperger, 16 Ala. 
App 289: 77 So 439. 440. To put to- 
gether constituent parts of something in 
their proper place and order. State ex 
rel. St. Luis County v. State Highway 
Commission, 315 Mol 707: 286 SW. 1, 2. 


“Construct” is distinguishable from 
“maintain”, which means to keep up, 
to keep from change, to preserve. State 
v. Olympia Light and Power Co., 91 
Wash, 519, 158 P. 85, 89. Under a broad 
interpretation however, “construct” may 
be synonymous with maintain, repair, or 
improve. Independent Highway Dis. 
No. 2 of Ada County v. Ada County, 24 
Idaho 416: 134 P. 542, 545. 


And “construction” inter alia means: 
The creation of something new, as dis- 
tinguished from the repair or improve- 
ment of something already existing. 
Cabell v. City of Portland, 153. Or 528: 
57 P. 2d, 1292, 1297. The act of fitting 
an object for use or occupation in the 
usual way, and for some distinct pur- 
pose. Paterson N. and RR. Co. v. City 
of Paterson, 81 N J Eq 124: 86 A. 68, 
69. See Construct. 

7. In Sadhu Singh S. Mulla Singh v. 
District Board, Gurdaspur (AIR 1962 
Punj. 204), it is stated at page 207: 

"21, ‘The next point that now require- 
ed determination and is common to both 
the second appeals is whether the re- 
construction of the building in dis- 
pute in these two cases amounts to con- 
struction, within the meaning of. tha 
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word ‘construction’, in the notification,.. 
exempting buildings constructed in the 
years 1956, 1957 and 1958 from the op- — 
eration of the Act for a period of five 
years from the date of construction. ` 


It may be stated at the very inception 
that no inflexible rules can be laid down 
to` determine when a reconstructed 
building can be said to be constructed 
building within the meaning of the noti- 
fication. In fact, every reconstruction is 
construction. The suffix ‘re’ means 
‘again’, but that would not take away 
reconstructed building from the ambit 
and scope of the notification because the 
notification deals with building construc- 
ted during certain specified years and 
gives exemption to them from the op- 
eration of the Act. The question whe- 
ther a building has been constructed so 
as to attract the exemption from the 
provisions of the Act by virtue of the 


notification would depend on the facts 
and circumstances of each case. What 
then is construction? ‘Construction’ ac- 


cording to Websters New World Dic- 
tionary means, 
"1. the act or process of constructing. 
2. the way in which something is con- 
structed; manner or method of building. 


3. something’ constructed; structure: 
building;” 
Whereas the word ‘construct’ in the 
same Dictionary means: ; 

“to pile up, build, to put together 
systematically, build, frame, or devise. 

1. Something built or put together 
systematically.” 
Therefore. it will be apparent that whe- 
rever any part of a building is erected 
afresh it would fall within the phrase 
‘construction’, but in the notification, 
exemption is to a building constructed 
and not to a part of a building construc- 
ted.” . 
If there had been a reconstruction in 
the sense that the original building 
which was a hut had been pulled down 
and a new building put up, the question . 
would arise whether the value of the 
building is to be reckoned with refer- 
ence to the date of construction of the 
new building. Weare notcalled upon to 
decide any such question, as no. such’ 
‘question arises on the facts of the pre- 
sent case. The finding of the Appellate 
Authority is that there was only sub- 
stantial repairs and improvements tothe 
existing building effected in the year 





1881- 
1946: For the reason that the building 
permitted to be occupied by the appli- 


cant’s father as per Ext. P2 Coolichit 
was a hut and the applicant satisfies all 
the requirements of the -definition of 
kudikidappukaran in Section 2, Cl. (25) 
of the Act, we hold that the petitioner 
is a kudikidappukaran within the mean- 
ing of the Kerala Land Reforms Act as 
amended by Act 35 of 1969 in respect of 
the building T. S. No, 
of the Cannanore Municipality. 


8. The learned Counsel for the re- 
spondent has raised another contention 
that the Kerala Land Reforms Act itself 
is not applicable to the Cantonment area 
where the building stands. This ques- 
tion is seen raised before the Appellate 
Authority. The Appellate Authority 
however didnot consider the question in 
_ the view that it took that the applicant 
is not a kudikidappukaran within the 
meaning of the Act. Now that we have 
held that the applicant is a kudikidappu- 
karan as defined in the Act, the ques- 
_ tion whether the Act is applicable to the 
Cantonment area requires to be consid- 
ered before relief can be granted 
to the applicant under the Act. 
The learned Counsel. for the re- 
spondent prays for a remand for con- 
sideration of this question by the Ap- 
pellate Authority. Since this question 
. is not decided by the Appellate Auth- 
ority it is only appropriate that the case 
should be remanded to that Authority to 
consider the question of applicability of 
the Act to the Cantonment area where 
the building stands. 

9. The result is we set aside the de- 
cision of the Appellate Authority and di- 
rect that Authority to consider and de- 


cide the question whether the 
Kerala Land Reforms Act ap- 
plies to the Cantonment area in 
the Cannanore town where the 


building stands: If it is found that the 
Act is applicable, the Appellate Auth- 
ority. will allow the application for pur- 
chase of kudikidappu directing also the 
issue of a certificate of purchase in ac- 
cordance with the Act 


The Civil Reyision Petition is allowed 
as indicated above. There will be no 
order as to costs, 


Petition allowed, 
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AIR 1981 KERALA 149 
FULL BENCH 


P. SUBRAMONIAN POTI, Acig. C. J. 
G. VISWANATHA IYER AND 
U. L. BHAT, JJ. 

Mary Philipose, Petitioner v. State of 
Kerala and others, Respondents, 

O. P. No. 3461 of 1980-K, Dj- 25-3- 
1981. 

(A) Kerala University Act (14 of 
1957), Sections 38, 25, 24 — Admission 
to Medical College — Eligibility — Re- 
solution by Academic Council prescrib- 
ing certain qualification — Not com- 
petent — Passing a Regulation neces- 
sary in matters of admission — Indian 
School Certificate Examination, held 
equivalent to Pre-Degree Examination 
— 1977 Ker LT 88, Overruled, (Kerala 
University First Statutes (1977), Chaps. 
16, 21; Constitution of India. Arts, 226, 
14). 


From the reading of the provisions of: 
Chapters 16 and 21 of Kerala Univer- 
sity First Statutes, (1977) it is clear that 
what is equivalent to Pre-degree ex- 
amination of the Kerala University 
for the purpose of admission to the 
B. Sc. degree course must also be treat- 


„ed as equivalent to the Pre-degree ex- 


amination of the Kerala University for 
the purpose of admission to the Ist year 
of the M. B. B. S. course. Thus, where 
the Kerala University accepted that the 
Indian School Certificate examination 
(for short I. S. C.)-is equivalent to its 
Pre-degree examination for the purpose 
of admission to the B. Sc. degree course, 
it must necessarily follow that this ex- 
amination must be treated as equivalent 
to pre-degree examination for the pur- 
pose of eligibility to medical course in 
the Faculty of Medicine as stated in 
Chapter 21 of the Statutes, unless the 
Academic Council has preseribed to the 
contrary or has prescribed further con- 
ditions. f (Para 12) 

Admission to Medical College cannot 


be refused on ground that the candidate 


does not fulfil certain requirement pre- 
scribed by the Indian Medical Council 
when such requirement neither finds 
place in the Prospectus published by 
the College nor when a copy of such 
statutory Regulation of the Council is 
not vroduced. z (Para 13) 

The Academic Council of the Univer- 
sity is not competent to regulate ad- 
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mission fo Medical College by passing 
only a resolution that a candidate pass- 
ing L S. C, examination shall net he 
eligible for admission. Section 38 re- 
quires that a matfer concerning admis- 
sion should be dealt with only by fram- 
ing a Regulation, (Paras 26, 27) 

There is a vital difference between 
Regulations made and ordinary Resolu- 
tions passed by the Academic Council. 
A resolution by the Academic Council 
is not subject to any particular proce- 
dure; but. the making of a Regulation 
is subject to the special procedure pre- 
scribed in Sections 19, 39 and 41 of the 
Act. A regulation made stands on a 
different footing than. a mere Resolution 
passed by the Academic Council. The 
approval of the Academic Council, with- 
out any ex post facto approval of Senate 
or publication in Gazette, is sufficient 


to lend validity to. a Resolution. 
However, that is nót sufficient in 
the case of a Regulation. A Re- 


gulation requires approval of the 
Senate and publication in the Gazette. 
The purpose of these provisions is 
self-evident. Certain specified matters 
affecting candidates seeking admission 
to courses, examinations, teachers seek- 
ing employment and the recognition of 
examinations of other Universities are to 
be dealt with by Regulations as stafed 
in Section 38 of the Act. These are im- 
portant matters affecting not only the 
academic standards of the University 
but also the academic life and future 
of candidates and teachers. Therefore 


a special procedure involving approval . 


by the supreme body of the University 
or at any rate absence of disapproval 
by the body followed by publication in 
the Gazette is insisted upon in the case 
of Regulation. 1977 Ker LT 88 Over- 
ruled. (Paras 17, 18, 21, 32) 
It is true that Section 38 lays down 
that “Academic Council may make Re- 
gulations” in regard to certain matters 
covered by Section 38, it may not be 
necessary to frame Regulations during 
a particular period or in regard to cer- 
tain matters it may not be necessary to 
frame Regulations immediately. That 
is why the word “may” and not “shall” 
has been used. But whenever the Aca- 
demic Council desires to take decisions 
in matters covered by Section 38 of the 
Act, these decisions can only be in the 
form of Regulations. In this sense, the 

word “may” has the effect of “shall”. 
(Paras 24, 25) 
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“Per Poti, Ag. C. J. (Concurring) 


The matter as to admission is specifi- 
cally covered under Section 38 and 
therefore, the resolution of the Acade- 
mic Council in that respect cannot be 
justified as passed by the Council in 
exercise of residuary powers under 
Section 24. The residuary power vested 
in the Academic Council under Sec- 
tion 24 (2) is exercisable in respect of 
matters not specifically covered by the 
special provisions of the Act and not in 
respect of matters concerning which the 
Act provides for the mode and manner 
of action. The fact that the Academic 
Council normally meets only once in 
six months does not appear to have any 
relevance in the matter of construction 
of Section 24 (2) of the Act. 

(Para 34) 

(B) Evidence Act (1 of 1872), Sec- 
tion 115 — Estoppel —- Admission to 
educational institution -— Candidate 
havine passed Indian School Certificate 
examination admitted to B. Sc. course 
— Does not amount to representation 
by University that she is eligible for ad- 
mission to Medical Course — Admis- 
sion to M. B. B, S. Course cannot he 
claimed on ground of estoppel against 
University. (Constitution of India, Arts. 
226, 14). (Para 28) 

(C) Constitution of India, Arts. 14, 
226 — Discrimination in a ion to 
educational institution alleged — Aver- 
ment in writ petition lacking necessary 
basis — Plea of discrimination, held not 
meintainable. . (Para 29) 
Cases Referred: Chronological. Paras 
(1980) W. P. Nos. 3391, 3393, 3397 E 

3520 of 1980 (Ker) 

AIR 1979 Ker 160: 1979 Ker LT as 

ease No. 11 Page 8 ; 
1977 Ker LT 88 4, 15, 19, 21, 25, ag 
34 


1973 Ker LT 290 19, 20 


P. Radhakrishnan and M. M. Mathew, 
for Petitioner; Govt, Pleader (for Nos. 
1 and 2 ) and V. Bhaskaran Nambiar, 
(for No. 3), for Respondents. 


BHAT, J. (for himself and P. S. 
Poti, Actg. C. J. and G. V. Iyer J.):— 
Petitioner sought admission to the I year 
M. B. B. S. course in the Medical Col- 
leges of Kerala State in the year 1980- 
81, claiming to be qualified for such 
admission. After an. elevan year course 
of study sponsored by the University of 
Cambridge Local Examinations Syndi- 
cate, she passed the Indian School Cers 
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tificate Examination (I. 5. C.) in 1976 in 
the I Class, securing high marks in 
Mathematics, Physics, Chemistry, Bio- 
- logy and other subjects. She -jomed 
- the B. Se. degree course in one of the 
Colleges in Kerala and in the examina- 
tion held in March-April 1980 -by the 
Kerala University (8rd respondent), 
passed in the. I Class securing high 
marks. She had taken Chemistry main 
and Mathematics and Physics subsi- 
diary subjects for her degree course 
Admission to the Ist year M. B. B. S. 
course was sought on the basis of Ext: 
P4 prospectus for 1980-81. The peti- 


tioner was provisionally selected for ad- 


mission to the 1st year of the M. B. B. S. 
course and a list of provisional aliottees 
was duly published. Thereafter, she re- 
ceived Ext. P5 memo dated 17-9-1980 
from the Principal of the Trivandrum 
Medical College (2nd respondent) re- 
quiring her to produce a certificate from 
the concerned University. namely, 
Kerala University to the effect that she 
has passed an “examination equivalent 
to pre-degree with eligibility for admis- 
sion for M. B. B. S.”. She was further 
required to produce the certificate on 
or before 24-9-1980 failing which, she 
was informed, the provisional selection 
given already will stand cancelled. She 
unsuccessfully tried to get such a certi- 
ficate,- She applied. to the 2nd respon- 
dent for extension of time It is alleg- 
ed in the petition that the third respon- 
dent—Kerala University does not issue, 
such a certificate in the case of students 
who pass the eleven year I. S. C. course. 
Hence, she filed this O.. P. seeking a 
writ of certiorari quashing Ext. P5 and 
a writ of mandamus directing the re- 
spondents to declare her to be eligible 
for admission to the M. B. B. S. course 
and directing them not to cancel the pro- 
visional selection given to her but to 
admit her in the M. B. B. S. course in 
one of the Medical Colleges in Kerala 
during 1980-81. In an. interlocutory . ap- 
plication, this court stayed the opera- 
tion of Ext. P-5 and. directed that one 
seat be reserved for the petitioner. 


2. Petitioner contends that she has 
passed L S. C. examination after ‘an 
eleven year course, that treating it 
as an equivalent of P. D. C. examina- 
tion she was admitted in ‘B.Sc. degree 
course, that she completed the same and 
now respondents wrongfully-refuse’ to 
treat I, S. C, examination as equivalent 
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teP. D: C: examination with eligibility 
to medical course. Respondents contend 
that a pass in the L S. C. examination, 
though sufficient to secure admission to 
the B. Sc. degree course, is not suff- 
cient to secure admission to the I year 
M. B. B. S. course unless the candidate 
studies for. one year in the pre-degree 
course and passes examinations in the 
three science subjects as optional sub- 
jests in Part I (i). Admittedly peti- 
tioner did not study one year in’ the 
Pre-degree “course and did not pass ex- 
aminations in the three science sub- 
jects of P. D. C. course. i 


3. Admission to Medical Colleges in 
the. State for 1980-81 is governed by the 
terins of prospectus Ext. P4 issued by 
the -Principal, Medical College, Trivan- 
drum. Clauses 1 (a) and (b) deal with 
admission and read as 
follows: í : 

“1. Eligibility for adnussion — (a) 
Candidates who have passed the pre- 
degree examination of the Kerala/Cali- 
cut University with Physics, Chemistry 
and Biology. as optional subjects or an 
examination recognised by the Kerala/ 
Calicut Universities as equivalent there- 
to with eligibility for. admission to Me- 
dica] course shall be eligible for admis- 
sion if they have secured an aggregate 
of 50% marks or above in the Science 
subjects {Physics, Chemistry and Biology 
taken together) of the pre-degree exa- 
mination. Relaxation of 10% marks will 
be allowed to candidates belonging to 
Scheduled Castes/Scheduled Tribes & 5% 
marks to candidates belonging go Soci- 
ally and Educationally Backward clas- 
ses, i 


(b) Candidates who ‘have qualified 
themselves for B. Se de (three 
years course), of the Keralia/Calicut Uni- 
versity or any other . University recog- 
nised by the University of Kerala/Cali- 
cut with Physics/Chemistry/Zoology/ 
Botany/Bio-chemistry . as main and one 
or two of the above subjects as sub- 
sidiary ` “shall be eligible for admission 
without reference to their performance 
at the pre-degree, provided they have 
secured 50% marks or above in science 
subjects taken together subject to the 
rélaxation of marks in favour of Sche- 
dulled Castes/Schedtiled  Tribes/Socially 
and Educationally Backward classes as 
in clause 1 {a} above and Subject to the 
following condition, ~- 


— 
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Note: A candidate who passed B. Se. 
in any two of the above subjects only 
shall. however satisfy, 1 (a) above as 
well” 


The prospectus makes it further clear 
that out of the seats allotted to the 
Kerala and Calicut Universities, dis- 
tribution between science graduates and 
pre-degree candidates will be in the 
ratio of 3:2 and candidates who have 
passed B. Se. or higher examination 
will be considered against the graduate 
quota and not against the pre-degree 
quota of the above seats. 


- 4, This petition was originally heard 
by a Division Bench (including one of 
us) along with a batch of Writ Petitions 
Nos. 3391, 3393, 3397 and 3520 of 1980. 
Those other petitions related to candi- 
dates who passed B. Sc. degree exam- 
ination (or higher examination) with 
three science subjects out of the five 
named science subjects, that is, Physics, 
Chemistry, Zoology, Botany and Bio- 
chemistry (with one subject as main 
and two as subsidiaries), The Division 
Bench held in the other petitions that 
the note to clause 1 (b) of Ext. P-4 
applies only to B. Se. degree holders 
who have taken only two out of five 
Science subjects and does not apply to 
the petitioners therein who had taken 
three science subjects out of five and 
as such they are eligible irrespective 
of their performance at the pre-degree 
stage and they are not called upon to 
satisfy the Condition in 1 (a) also, Ac- 
cording to the respondents the note to 
clause 1 (b) of Ext. P4 has to be 
understood in the light of Ext. R-l 
resolution passed by the Academic Coun- 
cil of the Kerala University prescrib- 
ing the equivalents to pre-degree exam- 
ination with eligibility for admission to 
medical course. It was argued before 
the Division Bench that the Academic 
Council could validly lay down such 
equivalents only in the form of a Regu- 
lation and not in the form of a mere 
Resolution, and the correctness of the 
decision of a Division Bench of this 
Court reported in Dr. Paul Javan v. 
University of Kerala (1977 Ker LT 88) 
uvholding the power of the Academic 
Council to pass resolutions on such 
matters is open to doubt. Therefore this 
petition has been referred toa Full 
Bench. 


5.. It is necessary to maaua the 
scheme in Ext. P-4 for’. admission to 
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the Ist year of the M. B. B. S. course in 
the four Public Sector Medical Colleges 
in the State. We are not concerned 
with the special reservations made to . 
various interests. Broadly speaking, the - 
selection is to be on merit. Admission 
is to be given to candidates with two 
different academic qualifications, name- 
ly, those who have passed only the 
pre-degree examination or the equi- 
valent and those who have passed the 
B. Se. degree examination or a higher 
examination. The seats are to be distri- 
buted between the two categories of 
candidates in the ratio of 2:3. Candi- 
dates of the first category should have 
passed the pre-degree examination of 
Kerala or Calicut University with Phy- 
sics, Chemistry and Biology as optional 
subjects or an examination recognised 
by either of these two Universities as 
equivalent thereto with eligibility for 
admission to medical course and they 
should have secured an aggregate of 
50 per cent marks or above in the three 
scienco subjects. taken together in the 
Pre-degree or equivalent examination. 
Candidates of the second category 
should Have passed the three year B. Sc. 
degree course of the Kerala or Calicut 
University (or any other University 
recognised ‘by either of these two 
Universities) with Physics or Chemistry 
or Zoology or Botany or Bio-Chemistry 
as main and any one or two of the 
above subjects as subsidiary and they 
should have secured 50 per cent marks 
or above in the science subjects taken 
together. Their eligibility is’ with- 
out reference to. their performance at 
the pre-degree examination or the 
equivalent examination. Relaxation of 
marks in the case of Scheduled Castes 
and Scheduled Tribes ete. is not rel- 
evant in their case. i 


6. The note to Cl. 1(b) of Ext. P-4 
lays down that a candidate who passed 
B.Sc. in any two only of the five 
science subjects, shall satisfy clause 1 
(a) as well. The note serves as a pro- 
viso to Rule 1 (b) in Ext. P4, as per 
which B. Se degree holders with one- 
of the five science subjects as main 
and any one or two of the science 
subjects as subsidiary are -eligible 
without reference to their perform- 
ance at the pre-degree or equivalent 
stage subject to the condition that they 
perform well at the B. Sc. degree stage, 
that is: by securing 50 per cent marks 
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or above in the science subjects taken 
together. In the prospectus for the 
previous year 1979-80, it was stated 
that all candidates who are B.Sc. de- 
gree holders with one of the science 
subjects as main or any one or two 
of the science subjects as subsidiary 
shall be eligible for admission only if 
they satisfied qualification require- 
ments in clause 1 (a) as well. The 
validity of such'a condition occurring 
in the prospects for the year 1979-80 
was upheld by this court in O.P. Nos. 
3693, 3754 and 3769 of 1978 vide George 
Joseph v. Principal Medical College, 
(1979 Ker LT (S. N.) case No. 11 p. 8): 
(AIR 1979 Ker 160), on the ground that 
the insistence of a minimum standard 
of performance in the basic subjects at 
the pre-degree. or equivalent stage even 
in the case of degree candidates was 
only to ensure that the foundation in 
the basic subjects was well laid and the 
performance at the degree level may 
not afford a safe test of the proficiency 
in all the three basic optional subjects 
and the condition was reasonable and 
equitable. It must have been felt by 
the authorities that it was unnecessary 
to insist on a high performance at the 
pre-degree or equivalent stage in the 
case of B. Sc. degree holders who show 
a high performance in the three science 
subjects in the degree examination. 
That may be why in Ext. P-4 prospec- 
tus for 1980-81 the clause “without 
reference to their performance at the 
pre-degree” was incorporated in clause 
1 b). At the same time the authorities 
must have realised that if in the B. Sc. 
degree course a candidate studies only 
two of the five science subfects (L e. 
one Main and one Subsidiary) and there- 
fore performs well only in those two 
science subjects, the insistence on a per- 
formance at the pre-degree stage or the 
equivalent stage in the three specified 
science subjects, Physics, Chemistry, 
Biology, cannot be dispensed with. It is 
therefore clear that the note has been 
added to act as a proviso to Rule 1 (b). 

7. According to the ‘petitioner she 
satisfies all the conditions required for 
eligibility. Respondents concede that she 
satisfies all conditions, except one. That 
condition is that the I. S. C. examina- 
tion which she has passed. besides be- 
ing recognised as equivalent to pre- 
degree examination is: also to be deem- 


ed as “equivalent to pre-degree exam- 
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ination with eligibility for admission to 





the medical course”, According to the 


petitioner the L S. C. examination has 
eligibility for admission to medical 
course. The respondents contend that 
L S. C. examination is equivalent to 
pre-degree examination only for the 
purpose of admission to degree course vf 
science, arts and the like, but not for 
the medical degree course. 

8. We will now look into the provi- 
sions of the Kerala University Act, 1974 
(for short the Act) and the Kerala 
University First Statutes 1977 (for short 
the Statutes). Section 16 of the Act 
mentions the Senate, the Syndicate, the 
Academic Council and other bodies as 
the authorities of the University. The 
Act explains how these bodies are con- 
stituted and what their powers and 
furictions are. Section 19 deals with 
powers and functions of the Senate. 
The Senate is to be the supreme au- 
thority of the University and has power 
to review the action of the Syndicate 
and the Academic Council ‘in certain 
cases, the Senate is also to exercise all 
powers of the University not otherwise 
provided for by the Act or the Statutes. 
Section 19 (2) enumerates the various 
powers and functions vested in the 
Senate. Clause (a) mentions that the 
Senate has power to determine what 
degrees, diplomas and other academic 





distinctions ete., shall be granted by 
the University. Clause (b) mentions 
that the Senate has power to make, 


amend or repeal Statutes either of its 
own motion or on the motion of the 
Syndicate. We are not concerned in 
this case with the powers of the Syndi- 
cate. Section 24 of the Act deals with 
the constitution of the Academic Coun- 
cil, Section 24 (2) states that . subject 
to the provisions of the Act and the 
Statutes, the Academic Council shall 
have control and general rezulation and 
be responsible for the maintenance of 
standards of, instruction, education 
examinations within the University, 
shall exercise such other powers 
perform such. other duties as may be 
conferred or imposed upon it by the 
Statutes. The powers and duties of the 
Academic Council are dealt with in 
Section 25 of the Act and these are 
subject to the provisions in the Act and 
the Statutes. These powers can be classi- 
fied as follows:—- to advise the Senate 
and Syndicate on all academic matters, 
[clause . (i)], to take decisions on cer- 


154 Ker. 


tain matters [(iii) to (vi) and (xii) and 
(xiii)], to make proposals [(vii) to (xi)], 
to make, amend or repeal Regulations 
[(ii)] and to exercise such other duties 
as may be conferred or imposed by the 
Act, Statutes, Ordinances. Regulations, 
Rules and bye-laws. Section 34 explains 


what matters are to be provided by 
Statutes. Section 34 (d) mentions 
- award of degrees, by the University. 


Section 35 of the Act lays down the 
procedure for making Statutes. Section 
- 38 explains what matters are to be 
covered by Regulations. Section 38 of 
the Act states that subject to the Act, 
Statutes, and Ordinances, Academic 
Council may make regulations regard- 
ing courses of studies and the conduct 
of examinations, admissions of students 
to the various courses of study and to 
examinations, appointment ete, of 
Boards of Studies and examinations, 
qualification of teachers, recognition of 
examinations etc. as equivalent to the 
examinations of the University and all 
other matters which are to be or may 
be prescribed by Regulations. Section 
39 lays down the procedure for making 
Regulations. Regulations take effect 
from such date as directed by the Ac- 
ademic Council and shall be laid before 
the Senate during its next succeeding 
meeting. Section 41 lays down that all 
Statutes, Ordinances and Regulations 
made under the Act shall be published 
in the gazette. Section 83 states that 
the First Statutes and First Ordinances 
of the University shall be made by the 
Government. 


9. Chapter 5 of the First Statutes 
deals with the Senate. Section 1 of 


Chapter 5 explains the powers of the. 


Senate including the power to confer 
degrees on persons who (unless exemp- 
‘ted therefrom in the manner prescribed) 
shall have pursued a prescribed course 


of studyina college orinstitution main- 


tained by or affiliated to the University . 


and shall have passed the prescribed ex- 
amination or examinations ete. Chapter 
7 relates tothe Academic Coùncil Chap- 
ter 38 deals with the procedure for the 
Academic Council to make, amend or 
repeal Regulations either on its own 
motion or on the recommendations of 
the Senate, the Syndicate, the Faculties 
or other authorities of the University. 
If-the Regulations relate to courses of 
study, admission to various courses of 
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study and examinations and certain 
other matters, the Academic Council 
shall ordinarily consult the concerned 
faculty. All Regulations made or re- 
vealed by the Academic Council shall 
be laid before the Senate during its 
next succeeding meeting. The Senate 
shall have the power to cancel or 
amend any Regulation as laid down in 
Section 19 (2) (e) of the Act.- If any 
Regulation or amendment or repeal 
thereof is not so laid before the Se- 
nate, it shall lapse. The Chancellor 
has been given power to suspend the 
operation of any Regulation until the 
Senate has had an opportunity of consi- 
dering the same. 


10. Chapter 16 of the Statutes deals 
with Faculty of Science. Paragraph 3 
relates to degree of Bachelor of Science 
(three year course). It is mentioned 
that the candidates for ihe degree of 
B. Sc. shall be required to have passed 
the Pre-degree examination of this 
University or an examination accepted 


by the University as equivalent thereto 


and to have subsequently undergone the 
prescribed course of study in a college 
of this University for a period of not 
less than three academic years and to 
have passed the prescribed examina- 
tions. Chapter 21 deals with the Faculty 
of Medicine. Paragraph 2 of Chapter 21 
dealing with the M.B.B.S._ degree 
states that the candidates for the degree 
shall be required to have passed the 
Pre-degree examination of this Univer- 
sity or an examination accepted by the 
University as equivalent thereto and to 


have subsequently pursued the pre- 
scribed course of study ina Medical 
College affliated to or recognised by 
this University for a perlod of not less 
than four and a half academic years - 
etc. and to have passed all the prescrib- 
ed examinations and to have worked 
thereafter as a house-surgeon for a 
period of not less than one year etc. 


11, What is meant by “recognised by 
the Kerala University as equivalent 
thereto with eligibility for admission to 
the medical course’? The effect of 
clauses (1), 2 (a) and 2 (c) of Section 19 
of the Act and Section 1 of Chanter 5 
of the Statutes is that broadly speaking, 
it is for the Senate to lay down: what 
courses of study have to be undergone 
and what examinations passed hefore 
degrees are conferred. Of course, within 
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the guidelines so laid down by the Se- 
nate, it is open to the Academic Coun- 
cil to prescribe courses of study, to 
prescribe qualifications for admission 
of students of the various courses of 
study and examinations. to decide what 
examinations. may be accepted as equi- 
valent to those of the Kerala University 
etc.. as can be seen from Section 25 
of the Act. We have referred to the 
relevant paragraphs of Chapters 16 and 
21 of the Statutes. In these Chapters 
it is prescribed that in the cases of 
both B. Sc. and M.B.B.S. degrees 
candidates should have passed the .Pre- 
degree examination of the Kerala 
University or an examination accepted 
by the University as equivalent there- 
to. Turning to.the other Chapters of 
the Statutes, we see that the 
minimum qualification is prescribed in 


_ the case of practically all «he degrees in 


the various faculties. Of course Statutes 
do not prescribe what optional sub- 
jects the candidate should have taken in 
the Pre-degree course or the equivalent 
course or whether any minimum per- 
centage of marks should have been 
secured in the examination in order to 
be eligible to join the degree courses, 
Those are matters which lie within the 
province of the Academic Council to 
lay down as stated in Sections 25 and 
38 of the Act and Chapter 38 of the 
Statutes. For example, it is open ‘to the 
Academic Council to lay down in an 
appropriate way that, in order to ob- 
tain admission tothe B. Se degree 
course or other degree courses the 
candidate should have passed . Pre- 
degree or equivalent examination with 
particular subjects as optionals.: This 
particular aspect is not important in 
this case since clause 1 (à) of Ext. P-4 
prospectus requires a candidate to 
pass Pre-degree examination in Phy- 
sics, Chemistry and Biology or an equi- 
valent examination and the petitioner. 
in this case did take these subjects in 
her I. S. C. examination and- secured 
the minimum marks contemplated, 


12. Petitioner, passing the I. S. € 
examination after an eleven year course 
was found eligible for admission to the 
three year ‘course of the B. Sc. degree, 
and was so admitted: she passed the ex- 
amination and was conferred the degree. 
It is conceded on all hands that for. the 
purpose of admission to the B. Sc. de- 
gree eourse, the Kerala University has 


same . 
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treated the L S.C. examination passed 
by the petitioner as equivalent to Pre- 
degree examination. This has been 
done on the strength of paragraph 3 of 
Chapter 16 of the Statutes relating to 
Faculty of Science. The phraseology 
used in paragraph 2 of Chapter 21 re- 
lating to Faculty: of Medicine is identi- 
cal. to the phraseology used in para- 
graph 3 of Chapter 16 relating to Sci- 
ence Faculty, that is, “to pass the Pre- 
degree examination of this University 
or an examination accepted by the Uni- 
versity as equivalent thereto”. Once it 
is accepted that I, S. C. examination 
passed by the petitioner is equivalent to 
Pre-degree examination of the Kerala 
University for the purpose of admission 
to the B. Se degree course, it 
must necessarily follow that this exam- 
ination must be treated as equivalent to 
pre-degree examination for the purpose 
of eligibility to medical course in the 
Faculty of Medicine asstated in Chap. 21 
of the Statutes, unless the Academic 
Council has prescribed tothe contrary or 
has prescribed further conditions. In 
other words, looking only at the provi- 
sions of Chaps. 16 and 21 of the Statutes 
(which. by the way, are identical to the 
corresponding provisions in Chapters 21 
and 27 of the 1972 Statutes) it is clear 
that what is equivalent to Pre-degree 
examination of the- Kerala University 
for the purpose of- admission to the 
B. Sc. degree course must also be treat- 
ed as equivalent to the Pre-degree 
examination of the Kerala University 
for the purpose of admission to the I 
year of the M. B. BS. course. This con- 
clusion is inescapable on a reading of 
the relevant provisions of’ the Statutes. 
Learned Advocate-General and the 
learned advocate for -tbe University 
were unable to refer us to any other 
provisions of the Statutes laying down 
additional or other conditions for eligi- 
bility to the M:B.B.S. degree course 
for candidates who have passed the 
L S. C. examination. 


13. In paragraph 10 of the cownter- 
affidavit filed on behalf of the first Re- 
spondent-State, it is stated, as follows: 

“The qualification necessary for eligi- 
bility for admission to the ‘medical 
course has been fixed on the basis of 


Tt is further stated that according to 
the Indian Medical Council Regulations 
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candidates who have not undergone the 
10+2 year educational course will have 
to undergo a one -year pre-professional 
training. before admission to the Medical 
College. We fail to see why this is 
mentioned in the counter-affidavit: for 
we see that the prospectus Ext. P-4 
does not require any candidate to under- 
go one year pre-professional training. 
In other words, respondents themselves 
did not purport to follow the alleged 
Regulations of Indian Medical Council. 
Respondents have also failed to place 
before us copy of any statutory Regu- 
lations of the Indian Medical Council 
on the subject. Admission ~ cannot be 
denied to petitioner on the basis of the 
alleged Regulation of the Indian Medi- 
cal Council. 

14, In paragraph 5 of the counter- 
affidavit filed by the third respondent- 
University, an extract of ‘“wrovision ac- 
cepted by the Academie Council” has 
been given. According to this extract, 
a candidate like the petitioner who has 
passed the L S. C. examination though 
‘eligible to join the three year degree 


course is not eligible to join the pro- 


fessional course unless the candidate 
undergoes one year of study at the 
Pre-degree level and pass the first and 
second year examinations mn the con- 
cerned group of optional subjects in 
Part H (i) at the appropriate standard. 
These subjects are said to: be Physics, 
Chemistry and Biology. Later on, 3rd 
respondent produced Ext. R-1 as addi- 
tional evidence. Ext. R-1 purports to be 
an abstract of the “Resolution” passed 
by the Academic Council of the Univer- 
sity at a meeting held on 7-3-1975. We 
find that the extract given in para- 
graph 5 of the counter-affidavit of the 
University is copied from paragraph 4 
of Ext. R-1 resolution. If Ext. R-1 is 
to be accepted as a valid provision and 
if admission is to be made on the basis 
of Ext. R-1 resolution, the petitioner 
has to fail in the case- since she has 
passed only the I. S. C. examination as 
contemplated in paragraph 4 of Ext. 
R-1 and she has not studied one year 
at the Pre-degree stage and she did 
not pass the first and second year Pre- 
degree examinations in the optional sub- 
jects. If Ext. R-1 is to be treated as a 


valid and binding provision. naturally 


the. provisions contained in Chapters 
16 and 21 of the Statutes will have to 
be, read’ along with this Resolution in 
order to decide the question of eligibi- 
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lity to . medical course, ` -Reading Ext. 
R-i along with the Statutes, it must 
follow that the petitioner, though she 
has eligibility for admission to the B. Sc. 
degree course as having passed the 


I. S. C. examination which is equivalent _ 


to Pre-degree examination. has no 


. eligibility to join the medical course 


since she does not conform to the con- 
ditions laid down in the second part of. 
paragraph 4 of Ext R-1. 

15. Learned counsel for the peti- 
tioner contended that Ext. K-1 is only 
a “Resolution” passed by the Academic 
Council, that it is not a “Regulation” 
made by the Academic Council as con- 
templated by the Act and the Statutes, 
that the matters covered by Ext. R-1 
can be prescribed and dealt with only 
by a “Regulation” and nota “Resolu- 
tion” and therefore the Resolution Ext. 
R-1 is not valid and has no binding 
force: and cannot be taken into consi- 
deration but has to be ignored by the 
Court. Learned counsel for the Univer- 
sity on the other hand contended, rely- 
ing on the decision of a Division Bench 
of this Court in Dr. Paul Jayan v. 
University of Kerala, (1977 Ker LT 88) 
that though normally these matters are 


to be dealt with by a “Regulation” 
passed by the Academic Council. the 


Council has residuary power under Sec- 
tion 24 (2) of the Act as per which a 
“Resolution” can be passed to prescribe 
these matters. According to the learned 
counsel for the petitioner, the above de- 
cision requires re-consideration. 

16. Section 24 of the Act deals with 
the Academic Council and cl.- (2) men- 
tions the functions and powers of tre 
Academic Council in a nutshell, in the 
following way: 

“The Academic Council shall, subject 
to the provisions of this Act and the 
Statutes, have the control and general 
regulation, and be responsible for the 
maintenance of standards, of instruction 
education and examinations within the 
University and shall -exercise such 
other powers and perform such other 
duties as may be conferred or imposed 
upon it by the Statutes,” 

The powers, duties and functions of 
the Academic Council are explained in 
detail in Section 25 of the Act. Clause 
(2) mentions the making, amending and 
repealing of Regulations. What is men- 
tioned. generally and in brief in Section 
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24 (2) of the Act has been explained in 
detail and categorized and varticularised 
in Section 25 of the Act, as, power to 
give advise, power to decide certain 


x matters, power to make proposals etc. 


Regulations are dealt with in S. 38 of 
the Act. S. 38 is a special provision deal- 
ing with the matters on which Regula- 
tions could be made by the Academic 
Council. Admission and the conduct of 
examinations and recognition of exam- 
inations of other Universities as equ- 
valent fell within the purview of Regu- 
lations as laid down in S. 38. Secs. 25 
and 38 of the Act suggest that the mat- 
ters covered by Sec. 38 could be dealt 
with only by Regulations made by the 
Academic Council and not in any other 
way or form. 


17. There is a vital difference between 
Regulations made and ordinary Resolu- 
tions passed by the Academic Council 
A Resolution bythe Academic Council is 
not subject to any particular procedure; 
but the making of a Regulation is sub- 
ject to the special procedure prescribed 
in Sections 19, 39 and 41 of the Act. 
Every Regulation has to be laid before 


the Senate during its next meeting. 
Senate has the power to cancel or 
amend. a Regulation after giving an 


opportunity to the Academic Council to 
state its opinion on the proposed can- 
cellation or amendment. Every Regula- 
tion has to be published in the Gazette. 
Failure to place a Regulation before 
the Senate is visited with serious con- 
sequences as seen from Chapter 38 of 
the Statutes. Such a Regulation shall 
lapse. Chapter 38 also provides that 
until the Senate has had opportunity of 
considering a Regulation it is open to 
the Chancellor to suspend the operation 
of the Regulation. These provisions 
indicate that a Regulation made stands 
on a different footing than a mere 
Resolution passed by the Academic 
Council. The approval of the Academic 
Council, without any ex post facto ap- 
proval of Senate or publication “in 
Gazette, is sufficient to lend validity to 
a Resolution. However, that is not suffi- 
cient in the case of a Regulation. A 
Resulation requires approval of the Se- 
nate and publication in the Gazette. 
The purpose of these provisions is self- 
evident. Certain specified matters affect= 
ing candidates seeking admission’ to 
courses, examinations, teachers seeking 
employment and the recognition of 
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examinations of other Universities- 
to be dealt with by Regulations as 
stated in Section 38 of the Act. These 
are important matters affecting not only 
the academic standards of the Univer- 
sity but also.the academic life and 
future of candidates and teachers. 
Therefore, a special procedure involving 
approval by the supreme body of the 
University or at any rate absence of 
disapproval by the body followed by 
publication in the Gazette is insisted 
upon in the case of Regulation. It is 
thur clear that there is a vital diffe- 


rence between a “Regulation” and a 
“Resolution”. It is conceded that Ext. 


Rl is not a Regulation and was not 
placed before the Senate nor published 
in the Gazette. 

18. Learned counsel for the Univer- 
sity contended that Section 38 of the 
Act does not make it mandatory that 
matters mentioned therein must be 
dealt with by “Regulation” and it is al- 
ways open to the Academic Council to 
deal with these matters by ‘“Resolu- 
tions.” There is no doubt that in relation 
to any matter not covered by Sec. 38 
of the Act, the Academic Council is com- 
petent to take decisions in the form of 
Resolutions. There are a number of 
matters covered by Section 25 of the 
Act which do not come within the pur- 
view of Section 38 of the Act, for ex- 
ample, making proposals, arranging co- 
ordination of studies, constitution of 
Council of Students, giving advise to the 
Senate and Syndicate as mentioned in 
clauses (i), (viii) to (x), (xii) and (xiii) 
of Section 25 of the Act. These could 
be made by Resolutions, 

19. Dr. Paul Jayan’s case (1977 Ker 
LT 88) related to admission to post- 
graduate medical course of the Kerala 
Universiy. The Academic Council by 
way of ‘Resolution’ had prescribed the 
examinations which will have to be 
taken by the students of post-graduate 
course. Courses of study and conduct 
of examinations fall within clause (a) 
of Section 38 relating to Regulations. It 
was therefore argued that such a matter 
could be prescribed only by a Regula- 
tion and in the absence of a Regulation, 
the proposed examination was illegal. 
This argument was met with the con- 
tention that the power of making a Re- 
gulation under Section 38 of the Act- is 
only an enabling power which the Coun- 
cil may or may not exercise and ex- 


arej > 
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aminations could be prescribed even 
otherwise. The Division Bench observ- 
ed as follows :— 


“Section 24 (2) gives the Academic 
Council, the power of control, and gene- 
ral regulation of, and responsibility for, 
the maintenance of standards of instruc- 
tion, education and examination within 
the University. This power is in addi- 
tion to the exercising of such other 
power, and the performance of such 
other functions conferred or imposed by 
the Statutes. It must also be remem- 
bered that under the provisions of Chap- 
ter X, Statute I of the First Statute. 
the Academic Council is ordinarily to 
meet once in six months; and, as and 
when required by the Vice-Chancellor. 
In the nature of things, it seems to us, 
it would be very necessary to vest in 
such a body as the Academic Council, 
meeting only at comparatively long in- 
tervals, a general and residuary power 
regarding the control of examinations 
and the maintenance of standards in 
connection with the affairs of the Uni- 
versity, such as is provided for by Sec- 
tion 24 (2) of the Act. It seems to us 
too. that the existence of statutory 
power to frame regulation and to speci- 
fically prescribe matters connected with 
the examinations of the University does 
not necessarily detract from the exis- 
tence of a general.or residuary power 
in respect of these matters, so long as 
such Regulations have not been framed 
by the Academic Council............ ” 
After relying on Kallar Cardamom Auc- 
tion Co. v. Cardamom Board (1973 Ker 
LT 290) the Division Bench upheld the 
decision of the Academic Council even 
though it was not in the form of “Re- 
gulations’’. 

20. We have carefully gone through 
the decision in Kallar Cardamom Auc- 
tion Co. v. Cardamom Board (1973 Ker 
LT 290). In that case the Bench had 
to construe the Cardamom Act 1955 and 
decide whether the Cardamom Board 
can exercise powers only if there are 
pre-existing rules regulating its activity. 
The Bench held that the Board could 
exercise powers even in the absence of 
pre-existing rules. The decision does 
not appear to be of any assistance in 
deciding the controversy in the present 
case, : 

21. The Division Bench in Dr. Paul 
Jayan’s case (1977 Ker LT 88) gave three 
reasons for its conclusion; firstly, that 
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Section 24 (2) gives the Council a resi- 
duary power in addition to the powers 


conferred by the Statutes; secondly, 
that the Academic Council is a body 
which ordinarily meets once in 


six months and such a body must 
be taken to have a general and 
Tesiduary power regarding control of 
examinations and maintenance of stan- 
dards: and thirdly, the existence of 
power to frame regulations does not de- 
tract from the existence of a general 
and residuary power in regard to these 
matters. Having carefully considered 
the provisions of the Act and the Sta- 
tutes, we respectfully disagree with the 
reasoning adopted by the Division Bench. 

22. Section 24 of the Act deals with 
the Academic Council. Clause (2) only 
indicates the purpose for which the 
Legislature has provided for constitu- 
tion of Academic Council and describes 
the powers and duties of the Council 
as control and general regulation and 
responsibility for maintenance of stan- 
dards of instruction, education and ex- 
aminations and to exercise such other 
powers and perform such other duties 
as may be conferred by the Statutes. It 
may be noted that the clause refers 
only tothree different aspects, that is, 
standards of instruction, standards of 
education and standards of examina- 
tions, besides, of course, other powers 
and duties which may be conferred by 
the Statute. Section 25 of the Act ex- 
plains in greater detail the powers and 
duties of the Academic Council. We find 
that maintenance of standards of instruc- 
tion, of education and of examinations 
are covered by Clauses (iii) to (xiii) of 
Section 25. Clause (i) relates to the 
advisory jurisdiction. Clause (ii) relates 
to the power to make regulations and 
the residuary power conferred by the 
Act, Statute, Ordinances, Regulations 
ete. Clause (xiv) refers to other duties 
and powers which may be conferred Ly 
Statutes. Section 24 (2) is only a gene- 
ral provision dealing with powers and 
duties of Academic Council, while Sec- 
tion 25 is a special provision regarding 
such powers and duties. Section 25 par- 
ticularizes, explains and categorizes the 
powers and duties. Section 24 (2) has 
to be read subject to Section 25, Sec- 
tion 24 does not and cannot postulate 
any power or residuary power’ not men- 
tioned in Section 25. We are therefore 
unable to agree that Section 24 (2) con- 
fers on the Academic Council any ad. 
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ditional or residuary power not con- 
templated by Section 25 of the Act. 
23. It is true that Academic Council 
is a body which normally meets once in 
six months as laid down in Section 19 
Chapter 7 of the Statutes. It is open 
to the Chancellor to convene a special 
meeting of the Academic Council with- 
in the period of six months. We have 
already pointed out that it is the Senate 
which is the supreme authority in the 
University and not the Academic Coun- 
cil Even Regulations of the Academic 
Council are subject to modification at the 
hands of the Senate and suspension at 
the hands of the Chancellor. The com- 
paratively long interval between any 
two meetings of the Academic Council 
would not spell out a general and resi- 
duary power in the Council in the mat- 
ter of control of examinations and main- 
tenance of standards etc. 

24. Even assuming that the Acade- 
mic Council has such.a general and re- 
siduary power, the exercise of the power 
in regard to matters covered by Sec- 
tion 38 of the Act dealing with regula- 
tions can only be in the form of Regula- 
tions. Section 38 of the Act is not an 
enabling provision: It is true that Sec- 
tion 38 lays down that “Academic Coun- 
cil may make Regulations’. In regard 
to certain matters covered by See- 
tion 38, it may not be necessary to 
frame Regulations during a particular 
period or in regard to certain matters 
it may not be necessary to frame Re- 


we 


gulations immediately. That is why. the. 


4 word “may” and not “shall” has been 
used. But whenever the “Academic 
Council desires to take decisions in mat- 
ters covered by Section 38 of the Act, 
these decisions can only be in the form 


of Regulations. In this sense, the word. 


-{tmay’ has the effect of ‘shall’, 


25. It has to be noted that neither 
Section 25 of the Act nor any other pro- 
vision in the Act states that all mat- 
ters covered by Section 25 of the Act 
could be decided by Resolutions. Right 


to take decisions in the form of Resolu-. 


tions is only a general provision. Among 
the various matters enumerated in Sec- 
tion 25 of the ‘Act, certain matters are 
carved out for special treatment in 
Section 38 of the Act and in regard to 
- these matters Section 38 of the Act con- 
~ templates a special mode of taking deci- 
sions, i.e. by making Regulations. Re- 
gulations are subject to special proce- 
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dure and special treatment., Such a 
special provision is made in regard to 
matters covered by Seetion 38 of the Act 
in view of the importance of those mat- 
ters which we have already highlighted. 
We are therefore of the view that Sec- 
tion 38 of the Act detracts from any 
general or residuary power in the Aca- 
demic Council to decide in regard to 
matters covered by Section 38 of the 
Act in any form other than the form cf 
Regulation. With great respect, we are 
constrained to hold that the view taken 
in Dr. Paul Jayan’s case (1977 Ker LT 
88) is not correct and the same is hereby 
overruled. We hold that matters 
covered by Section 38 of the Act could 
be provided for only by Regulations. 

26. Ext. Rl is not a Regulation. It 
is only a Resolution. It deals with a 
matter which is required by Section 38 
of the Act to be dealt with only by a 
Regulation. Therefore Ext, R1 has no 
binding force and has to be ignored fur 
the purpose of testing.the eligibility of 
the petitioner to secure admission to the 
medical course. If Ext. R1 is ignored, 
one can only fall back on the Statutes. 
We have already held that in the light 
of the Statutes petitioner must be deem- 
ed to have passed an equivalent examina- 
tion, (L S. C.) with eligibility to the 
medical course. 


. 2%. The petitioner was asked to ob- 
tain a certificate from the University 
only on the basis that she does not have 
such eligibility. The stand taken by the 
respondents regarding eligibility of the 
petitioner fails, and the petitioner is 
entitled to the reliefs claimed by her. — 


28. We will briefly refer to two other 
contentions raised by the petitioner 
which do not find favour with us. Peti- 
tioner has raised a plea of estoppel as 
Ground C of her petition. According to 
her. she has been admitted for the B. Se 
degree course treating the S.C. examineg- 
tion as equivalent to Pre-degree examina- 
tion and hence the respondents are estop~ 
ped from taking a different stand now. 
Estoppel arises only if there has been 
a representation by the persons ‘sought 
to be estopped and the person setting 
up estoppel has shifted her position to 
her detriment on account of the repre- 
sentation. There is no case for the peti- 
tioner that there was a representaticn 
made to her when she foined the B. Sc. 
degree course that thereby she will 
acquire eligibllity.to join medical course, 
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There is no averment in the petition 
. {that even when she joined the B. Sc. 
degree course her intention was to ulti- 
mately join the medical course, and 
-lunder the belief that eligibility to B. Sec. 
degree course is the same as the eligi- 
bility to medical course she joined the 
B. Sc. degree course. There is also no 
averment in the petition regarding detri- 
ment which she will suffer, The neces- 
sary ingredients constituting estoppel 
have not been averred or established 
in the case. 


29. Ground O of the petition pleads 
violation of Article 14 of the Constitu- 
tion on'the ground that the same exami- 
nation Le. I S. C. examination, has 
been treated differently for the purpose 
of admission to B. Sc. degree course and 
admission to the Ist year M. B. B. S. 
course. However, the averments in the 
petition are extremely laconic in this 
matter and do not contain the basis 
necessary to constitute a proper plea. 
Wisdom and commensense require that 
the court should leave decisions of 
academic matters to experts who are 
more familiar with these problems than 
the court. In technical matters like 
this, where, after a proper assessment 
and evaluation of the relevant academic 
standards and practical attainments of 
such qualifications, a. competent academic 
authority takes a decision, particularly 
on the basis of recognition of an expert 
body. courts, uninformed of the relevant 
data and unaided by technical insights 
necessary for the purpose of determin- 
ing the position, would not lightly dis- 
turb the decisions of the academic au- 
thorities. As already stated, the neces- 
sary data is not before the court, There 
is no contention that different equiva- 
lents have been fixed on the basis of ex- 
traneous or irrelevant considerations or 
guided by mala fides. This plea has to 
fail. : 


In the result, we allow the writ peti- 
tion, and quash Ext. P5 memo. We hold 
the petitioner is eligible for admission 
to the’ First Year of the M. B.’B. S. 
course in 1980-81. We issne a writ of 
mandamus directing the respondents not 
to cancel the provisional selection given 
to the petitioner and further to admit 
her to the course in one of the Medical 
Colleges in the State this veéar. The 
petition is allowed in this manner; par- 
ties are directed to suffer costa ein 
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(Concurring) — 30. I have subscribed 
to the judgment drawn up by my 
learned brother Bhat, J. But I would 


like to add a few words of my own. +p 


31. For admission to the First Year 
M. B. B. S. Course and the First Year 
of the B. Sc. degree course the same 
basic qualification — pre-degree or an 
examination recognised as equivalent — 
has been prescribed by the First Sta- 
tutes. The Statutes envisage only de- 
claration of equivalent of Pre-degree and 
not of equivalent for a specific purpose. 
If a qualification other than Pre-degree 
is therefore good enough for admission 
to B. Se. course it should, be good en- 
ough for admission to First Year 
M. B. B. S. course too. It is to meet this 
that the University has relied on an 
Academic Council resolution marked 


Ext. R1. This resolution purports to fix y 


different qualifications for admission to 
B. Sc. and admission to First Year 
M. B. B. S. Will such a resolution of the 
Academic Council be operative as a rule 
prescribing qualifications for admission 
of students to the said courses ? 


32. Section 25 (2) of the Kerala Uni- 
versity Act enumerates the functions of 
the Academic Council. Besides func- 
tions such as initiating proposals (25) 
(ix) and rendering advice in certain 
academic matters (25) (i) it is “called 
upon to exercise fumctions. such as pre- 
scribing course of studies, prescribing 
qualifications of teachers and prescribing 
qualifications for admission of students, 
functions which would normally call for 
decisions in the form of rules of general 
application. It is only natural that such 
prescription must be by rules which 
would receive due publicity. The Act 
in Section 38. envisages framing of re- 
gulations in such matters. Such regula- 
tions differ from other decisions of the 
Academic Council in as much as regula- 
tions are to be made, amended. orre- 
pealed in accordance with procedure pre- 
scribed by the Statutes; the Regulations 
are to be laid before the Senate at the 
next succeeding meeting and they are 
to be published in the Gazette. The 
obligation to frame Regulations is’ limit- 
ed to certain of the matters enumerat- 
ed in Section 25, namely, matters speci- 
fically enumerated in Section 38 of the 
Act, “Admission of students to the vari- 
ous courses of study and to the exam.- 
nations” is one of them. In matters - 


Fe 


` 
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Resolutions by the Academic Council 
would be good enough. If this be the 
correct understanding of the powers and 
functions of the Academic Council Ext. 
R1 which is merely a resolution and not 
a Regulation—admittedly it has not 
been laid before the Senate or publish- 
ed in the Gazette—would not be opera- 
tive in respect of a matter falling with- 
in Section 38, a matter in respect of 
which the Act envisages a Regulation of 
the Academic Council. It would there- 


‘{fore be of no consequence and the fate 


of candidates, to whom it is sought io 
be applied, ought not to be affected by 
it. 


33. Though the . above approach 
appears to be logical a different 
view on this question is seen to have 
been taken by a Division Bench of this 
Court in Dr. Paul Jayan v. University 
of Kerala, 1977 KerLT 88 and that has 
‘evidently occasioned the reference of 
this case to the Full Bench. 


34. In Dr. Paul Jayan’s case Sec- 
tion 24 (2) of the Kerala University Act 
was construed as providing-a general 
and residuary power in the Academic 
Council regarding the control of ex- 
aminations and the maintenance of 
Standards in connection with the affairs 
the confer- 
ment of statutory powers on the Acade- 
mic Council to frame Regulations in 
such matters.. The Academic Council 


ordinarily meets only once im six months- 


and this; it appeared to the learned Jud- 
Res of the Division Bench, had a bearing 
on such construction. A residuary 
power, is a power to be exercised in re- 
spect of matters concerning which no 
specific provision is made. When specific 
provision is made in the Act as to the 
mode and manner of exercise of a func- 
tion to read a ‘general provision in the 
Act such as Section 24 (2) of the Kerala 
University Act as enabling exercise in 
the same matter without adherence to 
such mode and manner may not be ratio- 
nal. Such an approach- would ‘mean 
that the Academic Council is -obliged to 
make Regulations in. matters specified 
in Section 38 of the Act which Regula- 


tions have to be.placed before the Senate | 


and published in the Gazette, but the 
Academic Council can, in the same mat- 
1981 Ker./11 ix T 


Tahsildar, ` Kottarākara v. N. Vishwanathan ` 
which fall outside the. purview of Sec- 


tion 38 though within Section 25. of the 
Act, Regulations are not contemplated. 


ter,. merely 
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pass resoltitions, which 
would be equally good. If a residuary 
power is vested in the Academic Coun- 
cil under Section 24 (2) such power 
would be exercisable in respect of mat- 
ters not specifically covered by the spe- 
cial provisions of the Act and not in 
respect of matters concerning which the 
Act provides for the mode and manner 
of action. The fact that the Academic 
Council normally meets only once in six 
months does not appear to have any re- 
levance in the matter of construction of 
Section 24 (2) of the Act. Therefore, 
with great respect to the learned Judges 
of the Division Bench in Dr. Paul 
Jayan’s case, we should hold that the 


_law has not been rightly stated in the 


said decision. 
PER COURT 

35. Counsel for the 3rd respondent, 
the Registrar University of Kerala, has 
made an oral application under Article 
134A of the Constitution fer certificate 
for leave to appeal to the Supreme Court. 
We find no substantial question of law 


` of general importance which needs to be 


decided by the Supreme Court arising 
in this cases. Leave declined. 
Petition allowed. 
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V. BALAKRISHNA ERADI, C. J, AND 
G. BALAGANGADHARAN NAIR, J. 
`The Tahsildar, Kottarakara and others, 
Appellants v. N. Vishwanathan, Respon- 
dent. 

Writ Appeal No. 207 of 1979, 
16-10-1980. 

Kerala Revenue Recovery Act (15 of 
'1968),. Section 68 — Applicability — 
Auction of toddy shop — Default of 
bidder — Liability of surety ascertain- 
able by simple calculation — Claim for 
recovery of such amount is one, for 
‘sum certain’ and not for “unliquidated 
damages” — Section 68 is applicable. 
O. P. No. 2502 of 1976 (Ker), Revers- 
ed. 


D/- 


‘Where a person stood as surety for 
the successful bidder in respect of toddy 
shop for two years period to make good 
to the State Govt. the full. amount 
payable by the bidder in the event of 


-default being committed by the bidder 


in discharging the dues, and on the de- 
fault being so committed by the bidder 


BY/DY/B31/81/SMA/SSG Bee a ee 
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the shop was resold, the liability of the 
next bidder under the resale would only 
be for the proportionate amomt due 
from the date on which the shop was 
entrusted to the said bidder and the 
surety of the first bidder would be liable 
to make good to the Govt. the dif 
ference between the original bid amount 
for which the first bidder had bid the 
shop and the aggregate of amount re- 
mitted and realisable from the next bid- 
der’ consequent on the resale. The claim 
of the State Govt. for ‘such an amount 
could be said to be one for payment of 
a ‘sum certain’ which was ascertainable 
on a simple calculation made in ac- 
cordance with the terms of the agree- 
ment and could not be said to be one 
for recovery of unliquidated damages 
which required to be ascertained after a 
process of adjudication either by a Civil 
Court or other competent authority spe- 
cially. O. P. No. 2502 of 1976 (Ker) Re- 
versed, AIR 1979 SC 852 Rel. on. 
(Paras 8, 8 and 9) 
Cases Referred: Chronological Paras 
AIR 1980 Ker 158:1980 Ker LT 187 5 
AIR 1979 SC 852 
1978 Tax LR 440: 1978 Ker LN 1 5 
1977 Ker LT 949 5 
AIR 1974 SC 1265 6 


Govt. Pleader, for Appellants; P. C, 
Chacko, for Respondent. 


BALAKRISHNA ERADI, C. J.:— 
This appeal has been filed by the’ State 
of Kerala jointly along with the Tehsil- 
dar, Kottarakara against the decision of 
a learned single Judge of this Court al- 
lowing O. P. No. 2502 of 1976- filed by 
the ist respondent herein and quashing 
the demand notice issued ‘to the peti- 
tioner as per Ext. P-1 under the pro- 
visions of the Revenue Recovery Ac? 
calling upon the petitioner to remit an 
amount of Rs. 17,816.92 being the ar- 
rears of abkari dues payable by him in 
respect of the period 1971-73. 


2. The petitioner had stood surety 
for the 3rd respondent who was the 
successful bidder in respect. of toddy 
shop No. 17 in Karunagapally range 
for the two years period from 1st April, 
1971 to 31st March, 1973. The bid 
amount payable by the contractor for 
the said period was Rs. 90,500/-. The 
petitioner had executed a surety bond 
dated 23-4-1971 before the Assistant 
Excise Commissioner, Quilon undertak- 
ing to make good to the State Govern- 
ment the full amount payable by the 


ao 
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bidder by way of kist, tree tax, inter- 
est etc.,.in respect of the aforesaid shop 
in the event of default being committed 


-by the bidder in discharging such dues. 


The 3rd respondent defaulted payment 
of kist and kept it in arrears from 
June, 1971 onwards with the result that 
the shop was resold on 23-7-1971.° At 
the resale the 4th respondent purchased 
the shop in reauction for a biennial 
Tent of Rs. 68,000/- and the sale was 
confirmed in her name by the Board of 
Revenue on 24-8-1971. The 4th respon- 
dent remitted to the department a sum 
of Rs. 54,474/- being the proportionate 
amount payable in respect of the shop 
for the period from 25-8-1971 to 31-3- 
1973. The original bidder, namely. the 
3rd respondent had remitted by way of 
kist only a sum of: Rs. 18,524.33. Thus 
the total amount realised by the depart- 
ment by way ‘of kist for the contract 
period from respondents Nes. 3 and 4 
was Rs. 72,798.33/-. This fell short of 
the original bid amount of Rupees 
90,500/- by Rs. 17,701.67/-. The said 
said sum together with interest thereon 
calculated up to 25-8-1971 amounting 
to Rupees .115/- was the subject-matter 
of the demand issued against the peti- 
tioner by the Tahsildar, Kottarakana as 
per the impugned notice evidenced by 
Ext. P-1, 

3. On receipt of the aforesaid notice 
the petitioner submitted a representation 
before the State Government evidenced 
by Ext. P-2 contending thst since the 


4th respondent had bid the shop for. 


Rs. 68,000/- the loss. suffered by the 
department on account of the balance 
kist realisable by the department on 
the basis of the original bid of the 3rd 
respondent was only Rs. 4,175.67/-. Ex- 
pressing his readiness to remit the said 
sum of Rs. 4,175.67/- the petitioner 
requested the State Government to stay 
the revenue recovery proceedings and 
to allow him to discharge the liability 
of Rs. 4.175.67/- in fifteen equal instal- 
ments. In reply to the said representa- 
tion the petitioner was Informed by the 
Special Secretary to Government, Re- 
venue Department as per the letter 
Ext. P-3 dated 8-4-1976 that the Dis- 


trict Collector Quilon had been given 


instructions to stay the revenue reco- 
very proceedings taken against the peti- 
tion provided the petitioner agreed to 
remit the entire arrears in  fifteeri 
monthly instalments commencing from 
19th April, 1976. Thereupon the peti- 
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tioner came up to. this Court by filing 
the writ petition out of which this ap- 
peal has arisen pi to quash Exts. 
P-1 and P-3. we 

4, The only ‘point taken by the peti- 
tioner in the original petition is that his 
liability under: the terms of the surety 
agreement was only to pay the differ-. 
nece between the amount of the origi- 
nal bid made by the 3rd respondent 
and the amount fetched at the resale 
which would’ represent: the loss caused 
to the department on account of the 
default committed by the 3rd. respon- 
dent and since the shop had been bid 
by the 4th respondent at the reauction 
for Rs. 68,000/- the petitioner could be 
held liable to pay only the sum of Ru- 
pees 4,175.67/-. 


5. The learned single J udge dovei 
the writ petition bolding that the claim 
that the Government has against the 
writ petitioner for breach of the terms 
of the surety -agreement is only in the 
nature of a right to unliquidated dam- 
ages and so long as the ‘sum recover- 
unliquidated damages 
remains undetermined it cannot. be said 
that any amount is ‘due’ to the .Govern- 
ment from the. petitioner and - hence 
steps cannot legally be initiated against 
.him under the Revenue Recovery Act 
for recovery of the amount from the 
petitioner. In taking the said view the 
learned Judge relied on the decision of 
Vadakkel,, J. in Universal Marine Agen- 
cies -v. State of Kerala) 1977 Ker LT 
949, and a later pronouncement by hirm- 
self in Commissioner of Income-tax, 
Kerala-I v. Nenmony- Investments 
Agencies Ltd, 1978 Ker LN il: 
(1978 Tax.LR 440). The decision report- 
ed in Universal Marine Agencies’ ‘case, 
1977 Ker LT 949. was subsequently re- 
versed on appeal and the appellate 
Judgement is reported in State of 
Kerala v. Universal . 
1980 Ker LT 187: (AIR 1980 Ker 158). 

6. It is ‘no doubt well settled that-a 
claim for unliquidated damages does 
not give rise to a debt uniil the- liabi- 
lity is adjudicated and- damages assess- 


ed by a decree or order of a Court or 


other adjudicatory authority. (See Union 
of India v. Bagwan Iron Foundry, : AIR 
974 SC 1265).- We are, however, of 
opinion.:that on the facts of the. present 
case it will. not be correct to charac- 
terise the claim that the State Govern- 
ment has against the writ. petitioner as 
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merely one. for. unliquidated damages. 
It is not disputed by the vetifioner that 
under the terms of the , agreement he 


has undertaken ‘Jiability for ensuring: 


due payment to the State Government 
of the full amount of Rs. 90.500/- for 
which the shop had been bid by the 
3rd. respondent. The 3rd. respondent 
had admittedly paid towards the said 
liability only a sum of Rs. 18,324.33/-. 
It-is. also . admitted that immediately 
after the default was ‘committed by, the 
8rd respondent the shop was resold and 
at the reauction it was bid by the 4th 
respondent for Rs. 68,000/-. The only 
contention put forward by the writ 
petitioner in his representation evidenc- 
ed bv Ext. P-2 was that the full 


. amount of Rs. 68,000/- should. go in re- 


duction of the liability of the petitioner 
under the -surety agreement. .This was 
not accepted by the.. department be- 
cause, according ‘to. them, the resale .of 
the shop. was of the right Ao conduct it 
for the. full term of two.. years from 
1-4-1971 to 31-3-1973 and the liability 
of the 4th respondent under the terms 
of the reauction was only to pay the 
proportionate kist for the period - from 
25-8-1971 to 31-3-1973 which amounted 
only to Rs. 54,474/- and that . amount 
alone had been remitted oy the 4th 
respondent, -It was on this basis that 
the -petitioner had been called. upon to 
remit the balance sum of Rs. 17,701.67 


- with :interest amounting to Rs. 115/-. 


“7. The contention raised by the writ 
petitioner in the ` original vetition was 
only” that, his liability under the agree- 
ment was'to pay only Rs. 4,175. 67/- 
which represents . the balance required 
to make up ‘the’ original bid -amount of 
Rs. 90,500/- after duly taking into ac- 
count the amount of Rs. 18,324. 33/- paid 





by the 3rd respondent by way of kist- 


and the sum of Rs. 68,000/-, for which 
the shop had been bid by the 4th - re- 
Bpondent at the resale. Theré was no 


plea at all taken by the writ petitioner — 


that. -the claim’ that the State Govern- 
ment had against him was only one for 


i unliquidated damages and hence ‘reve- 


nue recovery proceedings could not 
be validly initiated against him. 


“8. The facts of the instant case be- 
ing as:set out above we are unable to 
regard the claim of the State Govern- , 
ment against the- writ petitioner as one | 
for recovery” of. ; unliquidated, damages 
which ::requires . to, be ascertained after 


| 
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a process of adjudication either’ by a 
civil court or other competent authority. 
On the other hand, the claim is for pay- 
ment of a sun which is ascertainable on 
a simple calculation made in accord- 
ance with the terms of the agreement. 
As pointed out by the Supreme Court in 
State of Rajasthan v. Raghubir Singh, 
AIR 1979 SC 852, the claim has to be 
regarded as one for “a sum certain”. 
With respect, we find ourselves unable 
to agree with the view expressed by the 
learned single Judge that, on the facts 
of the present case, the right that the 
State Government has against the writ 
petitioner is only to sue for damages 
and that so long as the sum due re- 
mains undetermined it cannot be said 
that any amount is due from the peti- 
tioner to the State Government so as to 
warrant initiation of proceedings under 
the Revenue Recovery Act. In our opin- 
ion, the present case is one where the 
writ petitioner is liable to pay to the 
State Government “a sum certain” 
which is ascertainable on a mere cal- 
culation made in accordance with the 
terms of the agreement. 

9. The resale notification. was pro- 
duced before us by the learned Govern- 
ment Pleader and it is seen therefrom 
that the resale was of the right to con- 
duct the shop for the full period of 
two years from 1-4-1971 to 31-3-1973. 
The liability of the 4th respondent 
unde- the said contract of resale can 
only be for the proportionate kist 
amount due for the period from 25-8- 
1971 (on which date the shop was en- 
trusted to her) to 31-3-1973 which 
work out to Rs. 54,474. What the peti- 
tioner is liable to make ‘guod to the 
Government is- the difference between 
the original bid ‘amount of Rs. 90,500/- 
for which the 3rd respondent had bid 
the shop and the aggregate of Rupees 
18,324.33/- remitted by the 3rd respon- 
dent by way of kist and Rs, 54,474/- 
realisable from the 4th respondent con- 
sequent on the resale. That works out 
to Rs. 17,701.67/- and the interest there- 
on for the period up till 25-8-1971 (the 
date of entrustment of the shop to the 
4th respondent) comes to Rs. 
These are the amounts that are sought 
to be realised from the writ petitioner 
by the impugned notice evidenced by 
Ext. P-1. The said action, cannot be 
said to be in any way illegal or with- 
out jurisdiction. No interference with 
lthe proceedings evidenced by Exts. P-1 
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and P-3 was, therefore called for under 
Article 226 of the Constitution. 

10. In the result, we allow this writ 
appeal. set aside the judgment of the 
learned single Judge and dismiss O.P. 
No. 2502 of 1976. The parties will bear 
their respective costs, 





AIR 1981 KERALA 164 f 

P. SUBRAMONIAN POTI, Ag. C. J, 
AND V. KHALID, J. 

J. Das, Petitioner v. State of Kerala 
and another, Respondents. 

O. P. No. 3831 of 1980-F, D/- 

1981. 

Constitution of India. Arts. 15, 29 — 

Admission to Medical College — Peti- 

tioner reconverting from christianity to 


6-3- 


‘Paraya-Hindu’ (Scheduled Caste) — 
Conversion done immediately before 
petitioner applied for admission to 


medical course — No satisfactory evi- 
dence to establish that petitioner bas 
been accepted by members of his caste 
as one among them — Conversion does 
not confer on petitioner status of Sche- 
duled Caste. (Constitution (Scheduled 
Castes) Order (1950), Para. 2; Hindu 
Law — Conversion), 


In the instant case, the petitioner who: 
was a born christian, had re-converted 
from christianity to Hindusim, ‘Paraya- 
Hindu’ (Scheduled Caste), the caste of 
his forefathers. The other members of 
the petitioner’s family were still con- 
tinuing as Christians. The conversion 
was done immediately before the peti- 
tioner applied for admission to the 
medical course. In the absence of 
satisfactory evidence, as required by 
the Government order issued by the 
Government of Kerala, establishing that 
the petitioner was accepted by the mem- 
bers of his caste as one among them, 
the petitioner, held, was not entitled 
to claim a declaration that he belonged 
to Scheduled Caste. AIR 1976 SC 1904; 
AIR 1976 SC 939 and AIR 1969 SC-101, 
Foll. (Para 8) 


Merely by taking a membership in 
the All Kerala Hindu Sambhava Maha- 
sabha or by becoming a share-holder of 
the Kerala Scheduled Castes and Sche- 
duled Tribes Welfare Trust, the peti- 
tioner could not claim that he has been 
accepted as a member of the scheduled 
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caste by the members of that commu- 

nity. (Para 8) 

Cases Referred: Chronological Paras 
5, 6 


,AIR 1976 SC 939 
" AIR 1976 SC 1904 7 
AIR 1969 SC 101 5, 6 


K. S. Rajamony and A. Shahul Ha- 
meed,: for Petitioner; Government Plea- 
der (for No. 1) and T. K. M. Unnithan 
(for No. 2), for Respondents. 

KHALID, J.:— This writ 
comes up before us on reference by 
Bhaskaran, J. The petitioner claims to 
be a Paraya-Hindu. He isa B. Sc. 
graduate with Zoology main and Botany 
and Chemistry as subsidiary subjects. 
He applied for admission to the 
M. B. B.S. course for the year 1980-81 
claiming a seat reserved for scheduled 
caste. He was first included in Ext. P-1 

, Provisional rank list dated 21-8-1980. 
Subsequently, his name was deleted 
from Ext. P-2 select list dated 25-9- 
1980. No reasons were given for his 
exclusion from Ext. P-2 list. He learnt 
on enquiry that his exclusion was as a 
result of enquiries conducted by the 
College authorities who found that he 
did not belong to scheduled caste. 

2. The petitioner’s case that he be- 
longs toa scheduled caste. Hindu- 
Paraya, is set out in the petition as fol- 
lows: His paternal grandfather was one 
Athichan of Pathanapuram Taluk, who 
. İs now more than 80 years old. He 
lives with the petitioners parents 
in Pathanapuram. The seid Athichan 
« Was originally a Hindu belonging to the 
-~ Paraya Caste. Ext. P-3 is an affidavit 
filed by him stating that he and his 
forefathers were all Paraya Hindus. 
While so, he changed his religion and 
got himself converted into Christianity 
through the Salvation Army Divisional 
Headquarters, Adoor, changed his name 
from Athichan to Pathrose Jacob. This 
conversion is evidenced by Ext. P-4 
certificate. Ext. P-5 is an affidavit by 
the petitioner’s father, J. Yesudasan, 
who is the eldest son of the aforesaid 
Pathrose Jacob. He was a born Chris- 
tian as is the petitioner. Ext. P-6 is 
page No. 3 of the petitioner’s S. S. L.C. 
a Book in which the petitioner is describ- 
ed as ‘Christian-Paraya’. The peti- 
tioner got himself - converted from 

Christianity to Hindusim. The formal 


monies of conversion including the 
ormance of Sudhi was conducted by 
Araya Samaj, which is evidenced 
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by Ext. P-7, The petitioner’s conver- 
sion to Hinduism and ‘consequent change 
of name was published in the Kerala 
Gazette dated 29th July, 1980. Ext. P-10 
is the certificate dated 5-8-1980 issued 
by the All Kerala Hindu Sambhava 
Mahasabha, in proof of the fact that he 
was accepted asa member of the. 
Paraya Caste. Ext. P-11 is a certificate 
issued by the Kerala Scheduled Castes 
and Scheduled -Tribes Welfare Trust. 
showing that the petitioner became a 
shareholder in that Trust. Ext. P-12 is 
the certificate issued by an Ex. M. P. 
belonging to Paraya Hindu Caste testi- 
fying to the petitioner’s case of conver- 
sion and acceptance of the petitioner as 
a Paraya Caste Hindu. Ext. P-13 isa 
memo dated 18-9-1980 by which the 
petitioner was directed to appear in per- 
son before the Firka Revenue Inspector, 
Pidavoor, for an enquiry. He appeared 
before the Firka Revenue Inspector. 
Enquiries were made. Ext. P-2 select 
list followed. Then he filed Ext. P-14 
representation. Ext. P-15 isa G. O. 
issued by the Government of Kerala, 
giving the guidelines as to when on re- 


conversion to Hinduism a person can 
be said to belong to the scheduled 
caste. The petitioner pravs for a de- 


claration from this Court that he þe- 
longs to the scheduled caste — Paraya- 
Hindu caste and for a writ of man- 
damus’ directing the respondents to give 
him admission to the Medical College 
for the M.B.B.S. course for the vear 
1980-81 and for other consequential 
reliefs. 


3. The respondents in their counter- 
affidavits admit that the petitioner’s 
paternal grandfather was a Paraya- 
Hindu and that the petitioner and his 
father are born Christians. According 
to the respondents, the entries in the 


petitioners S. S. L. C. Book that he is 


a Christian-Paraya is made only for 
the purpose of securing benefits avail- 
able to the backward communities re- 
garding fee concession ete. The conver- 
sion of the petitioner immediately be- 
fore his application for admission to the 
M. B. B. S. course will net, “according 
to the respondents, confer on him .the 
status as a scheduled caste. Under Ext. 
P-15 G. O., persons who are converted 
will have to establish that they have 
been accepted by the caste as one 
among them. The other members of his 
family are still continuing as Christians. 
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He has not established how he has 
been accepted” by the members of the 
Caste as one among them. Exts. P-10, 
P-11 -and P-12, ‘which cameé into exis- 
tence just before “his application for ad- 
mission to the M. B.-B. S. course do 
not satisfy the requirements-° of; Ext, 
P-15 G. O. They are of recent origin 
and have been made designedly for- the 
purpose of admission to the Mm B. B. 5. 
course, 


_ 4 In the light of the facts set out 
‘above. the only case that has to .be 
considered is wheher the petitioner, has 
satisfactorily ` established that he has 


. been accepted by the community as a 


member of. that community. It is not 
disputed that the petitioner's paternal 
grandfather was a Paraya-Hindu. He 
got himself converted into Christianity 
atthe ageof 20.. The petitioner’s father 
was a-born Christian. So was the peti- 


tioner. When the petitioner got himself ` 


reconverted into -Hindusm, it may be 
that. he came back to the .caste of his 
forefathers. But -the question would 
still remain. whether by this conversion 
of recent origin, which from the ‘facts 
and materials, in the case, was only for 
the nurpose of admission to the Medical 
Colleges, the petitioner. could be, said 
to have satisfied the ‘requirements of 
Ext. P-15 G.. O. The: relevant portion 
of Ext. P-15 G..O. reads as. follows: 


“Cases of conversion ' Wes “re-conver~ 
sion : — ao) ; : 


(i). ‘Where a scheduled <aste person 
gets- converted to a religion other than 
Hinduism or Sikhism. and then re- 
converts: himself back to Hinduism or 
Sikhism, he will be deemed-to have re- 
_ verted to, his original scheduled caste, if 
he is-accepted by the members of that 
particular caste as one among them. 


(ii) In the case“ of a ‘descendant of 
‘scheduled “caste convert the mere fact 
of conversion to Hindusim snd Sikhism 
will not be ‘sufficient to entitle ‘him to 
be regarded as a member of the sche- 
duled caste to which his forefathers be- 
longed. It will have to be established 
that such a ‘convert’ has been accepted 
by. the members of the caste claimed as 
one among themselves and has thus 
become a member of that caste.” 

The most important thing, therefore, that 
the petitioner has to establish is that 
he was accepted by the members of his 


caste as one among them. We ‘have nò ` 


hesitation to’ hold that: Exts., P-10, P-11 
and P-12 cannot meetthe requirements 
of Ext. P-15 G.O.or the test laid down 
by the Supreme Cont in ‘the . following ,. 
eases : 


5. The , principle of law governing 
such cases is now settled by the Sup- 
reme Court in the decision reported in 
S. Rajagopal v. C. M.. Aruriugam. (AIR 
1969 SC 101) and in cM. Arumugam 
v. S Rajagopal ^ (AIR. 1976° SC 939), 
We think it necessary and worthwhile 
to refer to the facts of these two cases, 


‘for a better appreciation of ‘the ` prin- 


ciples settled by the Supreme Court 
therein. In AIR 1969 SC 101, the ap- 
pellant was Rajagopal and the first re- 
spondent, C. M. Arumugam. They and . 
‘three others filed nominations for elec- 
tion to the Legislative Assembly of the 
State of Mysore ‘in 1967° General Elec- x 
tions from the K. G. F. constituency. 
At the time of | scrutiny of nomination |. 
papers, the first respondent raised an 
objection against the “nomination papers 
of the appellant on the ground that the 
nominations were in respect of a seat 
reserved for a member of the scheduled 
caste, that the appellant was not an 
Adi “Dravida “` Hindu "but an Indian 
Christian and was, therefore, disquáli- 
fled to stand’ asa candidate for this re- 
served seat. This objection was rejected. 
Elections weré. held and the appellant 
was declared as tHe successful candi-- 
date, An: election petition was filed by 
the first respondent © challenging - the 
validity of the appellant’s election -on » 
the ground that the appellant’ was not 
qualified to be a candidate -to Mı the 
seat ' reserved for | a’ mémber ‘of - the 
Scheduled’ Caste. ‘The ‘respondent ad- 
mitted that the appellant was born as 
an Adi Dravida Hindu but stated that 
he got himself converted into Chris- 
tianity,; sometime in 1949 and thereafter 
continued to be a Christian and hence 
was not a member of the scheduled 
caste. The respondent denied his con- 
version to Christianity and pleaded in 
addition that even if his conversion to 
Christianity was found to be true, ‘he 
had got himself re-converted into 
Hinduism at the time he filed the nomi~* 
nation papers. The main questions that 
fell for consideration before the Court 
were (1) whether the respondent was ap 
Indian Christian (Protestant by con, 
sion) and‘ not a member of the sch 
ed caste (Adi Dravida) thus disent’ 
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him to stand for election to the Assemb- 
ly from a seat reserved for ‘scheduled 
caste; (2) whether the respondent’ had 
got re-converted back to Hindu religion 
Sand ` whether such re-conversion would 


in law give him the benefit of the pro- 


tection as a scheduled caste. The High 
Court had found on the evidence that 
the appellant became a Christian in 
the year 1949. This finding was confirm- 
ed by the Supreme Court. The. Suw- 
reme Court also found on the evidence 
that at the relevant time in 1967 the 
appellant was professing Hindu religion, 
Even so, the Supreme Court held ‘that 
this finding could not finally settle the 
matter in dispute. The Supreme Court 
proceeded’ to consider’ whether the ap- 
pellant: satisfied all the requirements of 
paragraph 2 of the Presidential Order, 


namely. the Constitution (Scheduled 
x Castes) Order, 1950. The burden to 
prove that. the appellant once again 


became a member of the Adi Dravida 
Hindu -Caste on his re-conversion to the 
Hindu religion was on him. After dis- 


cussing this aspect of the case with ré- 


ference to the earlier cases, the Sup- 
reme Court held that a re-convert to 
Hinduism could become a member of 
the caste to which he belonged earlier 
if the Caste which was the Supreme 
Judge in such cases accepted him as a 
full member. On the evidence available 


it was held that the appellant failed to ` 


establish that he become a full member 
of the ‘Adi Dravida Hindu Caste after 
his re-conversion to Hinduism. The 
Supreme Court held’ so despite the fact 
that the appellant had married a Hindu 
Adi Dravida woman in 1951, that 
against the entries of the children in 
the schoo] records: the caste of the 
mother was shown as Adi Dravida 
Hindu, that his children were brought 
up as Hindus, that when his children 
were admitted to school they: were 


shown as Hindus, that in 1961 the ap- . 


pellant made an application for correct- 
ing his service records by showing his 
caste as Adi Dravida Hindu instead of 
Christian, that in. 1962 General Elec- 
tions he stood as an Adi Dravida Hindu 
and that he again stood as a ‘candidate 
the General Elections in 1967. These 
terials, weighty as they may appear, 
ot persuade the Supreme Court to 
the appellant’s- contention that 
become a Adi Dravida Hindu by 
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6 The same parties were pitted 
against one another in the reverse order 
before the. Supreme':Court in AIR 1976- 
SC 939. There Arumugham was the ap- 
pellant and Rajagopal and others, ` the 


resporidents. - The appellant and the re- ` i 


spondents were candidate for--the ‘elec- 
tion to the Legislative “Assembly. in 1972 
in thé same -Kr G. F. constituency. The 
first’ respondent’s ‘nomination was ` re- 
jected. since it was found: that he was 
not an Adi: Dravida Hindu. In the elec- 
tion that followed, the. appellant was 
declared elected. The first respondent 
thereupon’ filed’ an election petition to 
set aside the election of the appellant 
on the ground that the rejection of his 
nomination paper was not proper as he 
had become-an Adi Dravida Hindu by 
easte.. The High Court accepted his 
case and -set aside the election of the 
This was challenged in the 
Supreme Court. The same questions 
which were considered in, AIR 1969 SC 
101 fell for consideration in this deci- 
sion also and were debated at length. 
Four years had elpased after the ear- 
lier election at the time first respon- 
dent filed his nomination papers for the 
election in question. In addition to the 
features projected and considered by, 
the Supreme Court in the earlier case. 
the first respondent pressed additional 


-features which had to be considered ty 


the Supreme Court to ascertain whether 
the first respondent satisfied clause (2) 
of the Presidential Order. Tweleve cir- 
cumstances appearing from the evidence 
were considered by the High Court and 
it was on the basis of these twelve cir- 
cumstances that the High Court held 
that the Adi Dravida (Hindu) Caste had 
accepted the first respondent as a mem- 
ber of that Caste. Thè twelve circum- 
stances included some which were con- 
sidered by the Supreme Court in its 
earlier judgment. Three new circum- 
stances influenced the Supreme Court 
to find in this decision that the respon- 
dent had been accepted by the Caste as 
its member: They were: (1) the first 
respondent’ was invited to lay the 
foundation stone for the construction 
of the new wall of the temple at J., 
which was ‘essentially a temple of Adi 
Dravida’ Hindus, (2) that he was re- 
quested to participate in the Margazhi 
Thiruppavai. celebrations af the Kanna- 
bhiran temple and. (3) that he was 
invited to. preside at the Adi Kritikai 


~ 
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. festival at Mariamman temple. where 
the devotees are all Adi Dravidas. The 
Supreme Court held. that these three 
circumstances were strongiy indicative 
of the fact that the first respondent 


“—~Was accepted and treated as a member 


of the Adi Dravida Caste. 


7. The question “of medical college 
admission of a student who-claimed to 
be a scheduled caste fell for considera- 
tion by the Supreme Court in AIR 1976 
SC 1904. In that case, the parents of 
the student in question originally pro- 
fessed Hindu religion and belonged to 
Madiga caste, which was admittedly a 
caste deemed to be scheduled caste in 
the State of Andhra Pradesh. They were 
both converted into Christianity. Ad- 
mittedly. the student was born after 
their conversion. In the State of Andhra 

. Pradesh,- converts to Christianity were 
treated as belonging to backward clas- 
ses for - purposes, inter alia, for ad- 
mission to the Medical College. The 
student, who was the respondent, ap- 
plied for admission to Ganshi Medical 
College in 1973, describing himself as a 
member of the backward community. 
He did not succeed in getting admission. 
wherefore he got himself ccnverted into 
Hinduism on 20th September, 1973. A 
certificate was issued to kim by the 

` Andhra Pradesh Arunchatiya Sangham 
` stating that he had renounced Christia- 

_ nity. and that he was received hack 
to the Madiga Caste of Hindu fold after 


going through the Sudhi ceremony. On 


the strength of this certificate, he ap- 
plied for admission to the Medical Col- 
_ lege. He was provisionally selected but 
subsequently was informed by the 
Principal that his selection was cancell- 
ed as he was not a member of the 
Mediga Caste. The principal was ap- 
parently influenced by the G. O. of 
the Andhra Pradesh which denied bene- 
fits available to scheduled castes if a 
person claiming it was not a scheduled 
caste by birth. The - respondent moved 
the High Court.. The respondent’s case 
was that the restriction imposed by the 
Andhra Pradesh G. O. went against the 
Presidential, Order and hence denial of 
- admission was bad. This challenge was 
_ accepted. by a learned single Judge of 
the Andhra Pradesh High Court which 
was confirmed by the Division Bench. 
The matter reached.Supreme Court by 
special - leave. By. then, the Supreme 
Court had rendered the two -decisions 
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referred to above laying down the law 
on the point. The Supreme Court held 
as follows: (at P. 1908) 


It will, therefore, be seen that - ong 
conversion to Hinduism, a person born 
of Christian converts would not become 
a mamber of the caste to which his 
parents belonged prior to their con- 
version to Christianity, automaticaily 
or as a matter of course, but he would 
become such member, if the other 
members of the caste accept him as 
a member and admit him within the 
fold.” 


In that case, the Sanam Court had- 
not to proceed further to fnd out 
whether on evidence the respondent 


had made out that he was accepted as 
a mamber of the Madiga Caste, be- 
cause of a concession made by the 
State that. irrespective of the result of .. 
the appeal, admission of the respondent ` 
would not be. disturbed. The Supreme 
Court in that case once again reiterated 
that on re-conversion to Hinduism a 
person could become a member of the 
caste to which his parents or grand- 
parents belonged with the important 
rider that he should establish that he 
had been accepted by the other mem- 
bers of the caste as one among them. 


8. With the principle of law govern- 
ing the issue so finally settled, we will 
consider the facts of the present case. 
Ext. P-15 G. O. recognises the require- 
ments of the principle laid down by the 
Supreme Court to be proved by a per- 
son who claims to be a seneduled caste 
by conversion. The- conversion of the 
petitioner to Hinduism is of recent 
origin, This has been done sometime 
before he applied to the Medical Col- 
lege. Ext. P-10 dated 5-8-1980, Ext. 
P-11 dated 4-9-1980 and Ext. P-12 dated 
11-10-1980 of which reference has al- 
readv been made are not sufficient to 
establish that the members of his caste 
had accepted him as a member of their 
caste. The petitioner and his father are 
born Christians. The evidence in the 
case- is far from satisfactory to show 
















cepted him as one among them. It is 
stated in the counter-affidavit filed 
the State that the other members ọ 
petitioners family are still con 
as Christians. Merely by. t 
membership in the All Kerala 
Sambhava Mahasabha or by ber 





- ferred to above. 
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share-holder: of the Kerala Scheduled 
Castes and Scheduled Tribes Welfare 
Trust. the petitioner cannot claim that 
he has been accepted as a member of 
the scheduled caste by the members of 
that community. Far more acceptable 
evidence should be available to extend 
the principle enunciated by the Sup- 
reme Court and the benefit of Ext. P-15 
G. O. to the petitioner. Not without 
juctification is it stated by the learned 
Government Pleader that the conversion 
in this ¢ase was only for the purpose of 
making an application to the Medical 
College for admission. 

9. The validity of Ext. P-15 G. O. 
cannot be assailed on any ground be- 
cause it is strictly in conformity with 
the law of the land as laid down by 
the Supreme Court in the decisions re- 
The petitioner is not 
entitled to any relief. We dismiss the 
petition. No costs. 

Petition dismissed. 
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Kunnummal Chovvaru, Petitioner v. 
A. K. Janaki and another, Respondents. 
C.’R. P. No. 1769 of 1979-B, D/- 7-7- 
1981. 


Kerala Land Reforms Act (1 of 1964), 
S. 72-B — Kerala Land Reforms (Ten- 
ancy) Rules (1970), R. 94 — Application 
under S.-72-B — Dismissal of — Period 
of limitation for filing appeal — Compu- 
tation of — Expression ‘date of order’ 
does not mean date of communication — 
Period should be computed from date of 
order. 


Where an application under S. 72-B 
was filed for purchase of landlord’s right 
in the tenancy holding which was dis- 
missed, the period of limitation for filing 
an appeal against the order would be 
computed from the date of order itself as 
in the case of Land Tribunal governed. by 
the statutory rules ‘date of the order’ in 
R. 94 could only be actual date of order 
and not date of communication of the 
order. (Para 5) 

Since the Tribunal holds its sittings 
openly and since cases are called and dis- 
posed of in such open sittings, no sepa- 
ate communication to the parties of an 
er is necessary, AIR 1980 SC 15, Dis- 
(Para 5) 


ay isa RATS i 
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Cases Referred: -Chronological Paras 
AIR 1980 SC 15 4,5 
T. L. Viswanatha Iyer, P. S. Naraya- 


nan, K. S. Menon, S. Ramachandran, 
S. R. Dayananda Prabhu and K. Hyma- 
vathi, for Petitioner; Govt. Pleader, for 
Respondent No. 2. 


ORDER:— The first respondent herein 
filed an application before the Land Tri- 
bunal under Section 72-B of Kerala Act 
1 of 1964 for purchase of the landlord’s 
right in the tenancy holding. In the appli- 
cation, the revision petitioner has been 
shown as the landlord. He did not put in 
appearance and after the usual enquiry 
the Land Tribunal allowed the applica- 
tion, The revision petitioner filed an ap- 
peal before the appellate authority with 
a petition under Section 5 of the Limita- 
tion Act to condone the delay in filing the 
appeal. The appellate authority was not 
satisfied that there were any valid grounds 
to condane the delay and accordingly 
dismissed the petition as well as the ap- 
peal. Hence the revision, 


2. The order of the Land Tribunal is 
dated 17-10-1973. The revision petitioner 
applied for copies on 9-10-1976 and òb- 
tained copies on 25-10-1976. He filed the 
appeal on 9-12-1976. The appeal, it is 
clear, was hopelessly barred by time. The 
only ground on which the ‘revision peti- 
tioner contends that the delay in filing 
the appeal is liable to be condoned is that 
the notice issued by the Land Tribuna! 
was never tendered to him nor refused 
by him and that he came to know about 
the proceedings and the order only on 
7-10-1976. He did not care to reveal under 
what circumstances he became aware of 
the proceedings and the order. The ap- 
pellate authority was not satisfied that 


-the ground urged is true or sufficient to 


condone the delay. 


3. The records of the Land ‘Tribunal 
show that Form E notice of the claim 
made by the first respondent was issued 
to the revision petitioner and the process 
server reported that notice was tendered 
to the revision petitioner, that he refus- 
ed to receive it and therefore the process 
server served it by affixture. The affix- 
ture was evidenced by witnesses. The 
same thing happened when Form ‘F’ no- 
tice of the preliminary order was at- 
tempted to be served on the revision peti- 
tioner. Return on that notice also shows 
that the revision petitioner refused to re- 


-ceive the notice and thereupon the notice 
- was served by affixture. The Land Tribu- 


nai noted that the respondent was absent. 
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The return of the process server is prima 
_ facie entitled to some weight, It was open 
to the revision petitioner to examine him- 
self or adduce other evidence before the 
Appellate Authority to controvert the 
averments in the returns and show that 
notices were never tendered to him and 
he never refused the same and that the’ 
notices were never affixed. He did not 
care to adduce any such evidence, There 
was, therefore, nothing wrong in the ap- 
‘pellate authority acting on the two re- 
turns of the process server and holding 
that the ground urged has not been 
established, 


_4 To get over this difficulty learned 
counsel for the revision petitioner con- 


tended that the period of 60 days for fil- . 


ing the appeal must be computed not 
from the date of the order as stated in 
Rule 94 of the Kerala Land Reforms 
(Tenancy) Rules but must be computed 
from the date of communication of the 
copy of the order to the revision peti- 
tioner. For this purpose, reliance is plac- 
ed on the decision reported in the Assis- 
tant Transport Commissioner, Lucknow 
v. Nand Singh, (AIR 1980 SC 15). That 
was a case where the party applied to the 
taxation officer claiming exemption from 
payment of motor vehicles tax. The order 
dated 24-10-1964 was communicated to 
the party on 29-10-1964, The period for 
appeal is 30 days from the date of the 
order. The Supreme Court held that the 
time can begin to run ‘only from the date 
of the communication of the order and 
not from the date of the order, In so 
holding the Supreme Court observed as 
follows (at p. 16):— - 

“It is plain that mere writing an order 
in the file kept in the office of the Taxa- 
tion Officer is no order in the eye of law 
in the sense of affecting the rights of the 
parties for whom the order is meant. The 
order must be communicated either di- 
rectly or constructively in the sense of 
making it known, which may make it 
possible for the authority to say that the 
party affected must be deemed to hava 
known the order.” 


’ 5.: On a consideration of the provisions 
of the Act and the Rules I am of the 
opinion that the above dictum will not 
apply to an order passed by the Land 
Tribunal. The Land Tribunal is a quasi- 
judicial statutory body created under this 
statute and is controlled by the various 
provisions of the statute and the statu- 
tory rules. Rule 98 of the Tenancy Rules 
lays down that the sittings of the Land 
Tribunal shall be held openly, In other 


T. K. Prabhawati v. C, P, Kunhathabi Umma 
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words, the Tribunal has to function in 30 
far as the sittings are concerned in the 
Same way as a civil Court is expected to 
function. The Tribunal shall also main- 
tain a posting book as contemplated in. 
Rule 99. A roll call in accordance with 
the entries in the posting book in each 
sitting is required under Rule 100. R. 101 
relates to maintenance of a daily register, 
It states that it is the duty of the Bench 
clerk to enter the gist of the orders passed 
and other proceedings in the daily regis- 
ter and that it is the duty of the Land 
Tribunal to initial the entries. Parties are 
entitled to obtain copies of extracts from 
the daily register. The Land Tribunal is 
also mandated to maintain an order sheet 
under Rule 103 of the Rules. A reading 
of the above mentioned rules shows that 
in’ procedural matters covered by these 
rules there is practically no difference 
between the functioning of a Land Tri- 
bunal and the functioning of a Civil 
Court. Since the Tribunal holds its sit- 
tings openly and since cases are called 
and disposed of in such open sittings, no 
separate communication to the parties o 


an order is necessary, as it 
would þe necessary in the case of 
orders passed by officers like the onẹ 


which came up for consideration before 
the Supreme Court in the decision in 
AIR 1980 SC 15. In the case of a Land 
Tribunal governed by the statutory rules 
referred to above the “date of the order” 
could only be the actual date of the order 
and not the date of communication. 
Hence I find that the Appellate Authority 
was right in holding that the appeal was 
barred by time. The appellate authority 


. was also right in holding that- sufficient 


ground for condoning the delay in filing 
the appeal was not made. I do not find 
any ground to interfere with the order 
of the appellate authority. The revision 
is dismissed, but without costs. 

f Revision dismissed, 
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M. P. MENON, J. 

Homeo Dr. T. K. Prabhawati, Petitioner 
v. C. P. Kunhathabi Umma and others, 
Respondents. 

C. R. P. No. 58 of 1981-C, D/- 1-6-1981, 

Civil P. C. (5 of 1908), O. 23, R. 1 (3) (b) 
(after amendment by Act 104 of 1976) — 
Power to allow withdrawal of suit wit 
liberty to file fresh suit on -“sufficie 
grounds” — Grounds under CI. (b) m 
B a e OO SO SEE 
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not be analogous to “formal :defects” in 


clause (a) — Suit for possession of build- 


ing with arrears of rent:— Failure`- -of 


plaintiff to sue on strength of. title held 


was. “sufficient ground” under rel, (b). - 


“Sufficient _ grounds”. referred to in 
cl. (b) of sub-rule (3) must not be read 


. ejusdem generis with “formal defect” in 


cl. (a) of the sub-fule. Clause (b), ‘is deli- 
berately framed in order to give’ a discre- 
tion to the courts to do justice in all cases, 
without shutting out a fair trial, The 
dropping of “other” from clause (bj ` of 
sub-rule (3) by the Amending Act 104 of 
1976 practically clinches the issue., 
_ (Para 13) 
‘If the “sufficient grounds” in cl. (b) 
are also to be taken as formal defects or 
defects of an analogous nature, the posi- 
tion will be that-the court can grant per- 
mission. under clause .(a) only when such 


defects are fatal, while under clause (b), ` 


it can grant permission in.- similar- cases 
which are not fatal. Such an approach 
will not only restrict the scope of cl. (b), 


but will also undermine the effect. .of - 


clause (a). ~ (Para.13) 
There is nothing in the: plain language 


of clause (b) to suggest’that the legisla- . 


ture was thinking of any -specifie class for 
its application. It -is possible to construe 
the scope of the clause without the’ aid 
of any rule of construction -- where . a 
suit must necessarily fail by ‘reason™'of 
some formal defect, the court can allow 
its withdrawal under clause (a); ahd- in 
all other cases where a plaintiff is able 
to make out that ‘there are sufficient 
grounds for withdrawal,- the court can act 
under clause . (b). ‘(Para 6) 

The ‘wider discretion granted ‘to the 
court under clause (b) to 
sufficiency of the grounds urged in sup- 
port of every request for withdrawal is 
intended to advance the cause of justice. 
The power is conferred on- a Court and 
it is also- authorised to put the plaintiff 
on. terms; ‘and ‘there is no guarantee that 
the second syit`would be, maintainable. 
safeguards against 
repetition - ot. vexatious litigations. - ee 


(Para 6) i 


Where a suit” other than où title was 
clearly foreclosed after the „decision of 
the Rent Control Court in earlier pro- 
ceeding and the plaintiff still filed a. ‘suit 
for possession solely on the basis of the 


eld that the ne of the eeu 
on the strength of..title was a mistake 
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examine `the ` 
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and the mistake was “sufficient ground” 
within the meaning of O. 23, R, 1 (3) (b) 


“Justifying grant of permission to with- 


(Para 9) 
Cases Referred | ‘Chronological seater 
AIR 1957 Mad 207. ~ “10 
ATR. 1951 All 845: 1951 All LJ 607 eB) 
AIR .1950 Mad 40. g 
AIR i946. Lah 429, > 12 
AIR- 1940 Bom. 121 (FB) ae 
AIR 1935 Bom 28 E 1i 
AIR -1928 Mad 1085 - 7 
AIR 1925 Mad 1268. ee ee: 
AIR. 1921 Bom 267 . i Ti 
AIR 1919 Mad 1071 (2) “10, 13 
AIR.1918 Mad 499- ,. 7 
AIR 1918 Mad 1287 (FB) . 9 
AIR 1915 Mad 480 . ; 7 
(1910) 8 Ind Cas 868 (Madj ` 7 
(1886) ILR 8 All 82- 9 


K..-P. Dandapani. and Sumathra Danda- 
pani, for Petitioner; V. P. Mohankumar 
and-K, .P. Sivakumar, for Respondents. 

ORDER:— The controversy is about 
the scope of Order 23, Rule 1 (3), C.P.C., 
and .the facts are these:— 


~ 2. Claiming themselves to be the 
‘owners of a building let out to the revi- 
sion petitioner and. her children, respon- 
dents (1) and-(2) herein filed RCOP. 
114/72 for eviction, on grounds of arrears 
of rent. The tenants contended that the 
site -of the building :was taken out ‘on 
“karaima” -right and that the building 
was put up by them. Landlord-tenant re- 
lationship “within the meaning of Act 
2/65 was thus denied, and a tenancy 
within. the meaning of.the Land Reforms 
Act (1/64) was set up. The Rent Control 
Court.:thought that there was a bona fide 
dispute regarding title and referred ‘the 


- parties to a civil suit, Respondents (1) and 


(2) then filed O: S. 2/74 for recovery of 
possession of the building with arrears of 
rent, The suit was also based on the con- 
tract of letting, The trial Court held that 
the contract was not established, The 
plaintiffs filed an appeal (A. S. 120/78) 
before the Sub Court, During the pen- 
dency of the appeal, they sought the per- 
mission of the appellate Court to with- 
draw the suit with liberty to file a fresh 
suit -on title. The court-allowed this re- 
quest by order deted 17-12-80, and it is 
this order which is now being ee 
in revision. 

.3. The appellate Court thas oie the 
view that the failure of the plaintiffs to 


- sue on the strength of title was a mistake 
‘and that.such mistake would be “suffi- 


tient; ground” within the ‘meaning. of 
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Order 23, Rule 1 (3). And the contention 
of the revision petitioner (defendant) is 
that this approach is erroneous. a 

4. Order 23, Rule 1 (3) as it now stands 
reads:— ae 

“Where the Court is satisfied,— 

(a) that a suit must fail by reason of 
some formal defect, or 

(b) that there are sufficient grounds for 

allowing the plaintiff to institute a fresh 
suit for the subject-matter of a suit or 
“part of a claim, 
it may, on such terms as it thinks fit, 
grant the plaintiff permission to withdraw 
from such suit or such part of the claim 
with liberty to institute a fresh-suit in 
respect of the subject-matter of such suit 
or such part of the claim.” 
Prior to Amending. Act 104/76, both 
“abandonment” and “withdrawal” of a 
suit were covered by sub-rule (2) of 
Order 23, Rule 1, reading as follows:— 

“Where the Court is satisfied— 

(a) that a suit must fail by reason of 
some formal defect, or 

(b) that there are other sufficient 
grounds for allowing the plaintiff to: in- 
stitute a fresh suit for the subject-matter 
of a suit or part of a claim, 
it may, on such terms as it thinks fit, 
grant the plaintiff permission to withdraw 
from such suit or abandon such part of 
a claim with liberty to institute a fresh 

suit in respect of the subject-matter of 
- such suit or such part of claim.” 

After the amendment, the present sub- 
rule (3) deals with withdrawal alone se- 
parately. 

5. Mrs. Dandapani for the revision 
petitioner contends that “sufficient 
grounds” referred to in clause (b) of sub- 
rule (3) must be read ejusdem generis 
with ‘formal defect” “in clause (a) so 
that’ grounds for permission under cl. (b) 
must be analogous to “formal defects” in 
clause (a). A number of decisions have 
been cited, but the flow of case law has 
not been uniform. Some decisions adopt 
the ejusdem generis rule. Some others 
stop short of it, but still hold that the 
grounds in clause (b) must be similar. A 
third view is that clause (b) is wider and 
is not controlled by clause (a). ‘Counsel 
on both sides assure me that there are no 
decisions of this Court or of the Supreme 
Court directly covering the point. Before 
examining the case law, therefore, I pro- 
pose to examine the language of the sta- 
tutory provisions. , i 

6. Clause (a) of sub-rule (3) provides 
that where the Court is satisfied that the 
suit must fail by reason of some formal 
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‘are sufficient grounds 


AIR 


defect, it can permit the plaintiff to with- 
draw it. ‘Formal defect’ in the context 


“can only mean a defect unconnected with 


the merits. As will presently be seen, 
there is conflict as to what will constitute 
a formal defect itself, though the current 
of judicial opinion seems to include mis- 
joinder of parties, erroneous valuation of 
the subject-matter, rejection of a mate- 
rial document for want of stamp, failure 
to disclose cause of action ete. among 
‘formal defects’ for the purposes of cl. .(a). 
Be that as it may, it is clear that the 
legislative intention behind clause (a) is 
to cover one class of suits which ‘must 
fail’ for reasons other than those affect- 
ing the merits of a case. Any formal. de- 
fect is not sufficient for attracting cl. (a); 
the defect must be one which in the opin- 
ion of the Court must necessarily lead to 
the failure of the suit. Having thus dealt 
with one class of suits where permission 
to withdraw could be granted by a court, 
clause (b) proceeds to deal with other 
circumstances or cases where also leave 
can be granted. On simple reading, what 
clause (b) appears to lay down is that 
where the court is satisfied that there 
for allowing a 
plaintiff to institute a fresh suit, it may 
grant him permission to withdraw the 
pending suit, The essential distinction be- 
tween clause (a) and clause (b) is that 
while the former deats with a class of 
suits “Le. suits which must fail by reason 
of formal defect, the latter does not con- 
ceive of any such limited class at all. 
Plainly read, clause (b) permits a court 
to allow withdrawal of any suit when. 
“sufficient grounds” to its satisfaction are 
made out. While satisfaction of the court 
that the suit must fail by reason of a 
formal defect is a condition for invoking 
clause (a), there is no such condition in 
clause (b). The result of holding _ that 
“sufficient grounds” in clause (b) must 
refer to grounds analogous to ‘formal de- 
fects’ will be to restrict its operation to 
another class of cases just outside the 
periphery of clause (a). But there is no- 
thing in the plain language of clause (b) 
to suggest that the legislature was think- 
ing of-any specific class for its applica- 
tion. It is possible to construe the scope 
of the clause without the aid of any rule 
of construction— where a suit must ne- 
cessarily fail by reason of some formal 
defect, the court can allow its withdrawal 
under clause (a); and in all other cas 
where a plaintiff is able to make out t 
there are sufficient grounds for w, 


drawal, the court can act under cl. 
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The object of Rule 1 is no doubt to 
enable a party to cover up all his omis- 
sions and failures and attempt a second 
suit on the same cause of action in order 
to avoid the result of all his failures; but 
the rule is equally intended to ensure 
that a fair trial of a suit on merits is not 
shut out because of a bona fide error, or 
omission which cannot be cured in the 
same proceedings. Viewed in this back- 
ground, the wider discretion granted to 
the court under clause (b) to examine 
the sufficiency of the grounds urged in 
support of every request for withdrawal 
is intended to advance the cause of jus- 
tice, The power is conferred on a court 
and it is also authorised to put the plain- 
tif on terms; and there is no guarantee 
that the second suit would be maintain- 
able. These, in my opinion, are sufficient 
safeguards against repetition of vexati- 
ous litigations. 


7. Turning now to the decisions cited, 
Burathagunta Pentadae v. Rajamma, 
(1910) 8 Ind Cas 868 (Mad) was one where’ 
the suit was based on an agreement to 
pay certain rent. Plaintiff's witnesses did 
not support her. She wanted to withdraw 
the suit on the ground that the witnesses 
had been won over and that another 
cause of action (compensation for use and 
occupation) had also to ‘be joined. Kri- 
shnaswamy Iyer J. held that there was 
no formal defect and that the use of the 
word ‘other’ (in sub-rule (2) (b) as it 
then stood) suggested that the ‘sufficient 
ground’ must be one ejusdem generis 
with ‘formal defect’. It was also alterna- 
tively held that the mere inability of the 

“plaintiff to prove her case was not ‘suffi- 

cient ground’, and that irrespective of 
the outcome of the suit for rent, she could 
institute a fresh suit for compensation. 
The decision is a short one, without any 
discussion as such on the applicability of 
the ejusdem generis rule; and his Lord- 
ship was not even prepared to rest his 
conclusion on that alone. In Aiya Goun- 
den v. Gopanna, (AIR 1915 Mad 480) a 
Division Bench of the Madras High Court 
noticed the above decision with approval, 
again without any discussion, but also 
observed: — 

“But whether or not this interpretation 
of the phrase “sufficient grounds” be 

adopted, we must hold that his discretion 

was not exercised judicially, since it was 
exercised in spite of the defendants’ op- 
position to condone defects in the plain- 
tifs conduct of his case, which were due 
entirely to his own default and for which 
no excuse was attempted.” 





C. P. Kunhathabi Umma Ker. 173 


The trial Court had in that case allowed 
the plaintiff to withdraw the suit on the 
ground that he had not been able to 
bestow sufficient attention on its conduct. 
The Division Bench, so fär- as. I. could 
see, had not finally or firmly accepted the 
applicability of the ejusdem generis rule, 
but the subsequent decisions of the Mad- 
ras High Court mostly seem to proceed 
on the basis that the decision was bind- 
ing. Thus, in Jagathambal v. Kannusam}, 
(AIR 1918 Mad 499) a learned Judge held 
that incorrect valuation of the subject- 
matter of the suit was not a formal de- 
fect, and in Naimathulla v. Abdul Razak, 
(AIR 1925 Mad 1268) another Judge held 
that the circumstance that the plaintiff 
was unable to go on with his case was 
also not a formal defect, Grant of per- 
mission to withdraw a suit where the 
arbitrator had rendered a decision beyond 
the scope of the dispute was also held to 
be not a formal defect in Nagamma v. 
Lakshminarasu, (AIR 1928 Mad 1085). 
Varadarajulu v. Narayanaswami, (AIR 
1950 Mad 40) was yet another case where 
it was held that the words “other suffi- 
cient grounds” must connote a formal de- 
fect, though the request was to withdraw 
the suit to raise wider questions, and in 
the opinion of the learned Judge, the 
same could have been done by amending 
the plaint. i 

8. Krishnaswami Iyer J. had empha- 
sised the importance of the word ‘other’ 
in clause (b) of sub-rule (2) for invoking 
the ejusdem generis doctrine; and signi- 
ficantly enough, that word is also now 
not there in clause (b) of sub-rule (3). 

9. It is however interesting to note 
that in Kamayya v. Papayya, (AIR 19138 
Mad 1287) (FB) Spencer J. had observed: 

“In the present case the permission 
was granted in order to permit the plain- 
tiffs to redraft their plaint in’ such a 
manner as to contain certain necessary 
allegations for indicating more clearly 
what their father’s title was, and this 
appears to me to be a good ground for 
the order in the circumstances of the 
case.” 

And Krishnan J. had added:— 

“If. however, it is open to us to con- 
sider the propriety of the order of the 
District Judge now, the case in Ganga 
Ram v. Data Ram, ((1886) ILR 8 All 82) 
already cited is an authority for holding 
that there was proper ground in the case 
for the order made, as the plaintiff’s first 
suit was going to fail for the formal de- 
fect that his plaint did not properly set 
out his title.” 
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Thus, failure to properly set out title 
was considered at ‘least by the - learned 
Judges of the Madras High-Court either 
as sufficient ground, or as formal defect 
within the-meéaning of Order 23, Rule 1, 
justifying grant of permission | to with- 
draw. What the learned Sub Judge has 
done in the case on-hand is: 
withdrawal of the suit on the ground. that 
the plaintiffs had mistakenly. ' omitted 
to sue on-.title, and even going by the, 
Madras view- afore-noticed, this ‘seems 
to be permissible. 


* 10. In- the Madras High Court “itself 
other learned. Judges had taken a dif 
ferent view on the applicability ‘of the 
ejusdem generis rule. In Kannuswami 
Pillai v. Jagathambal; (AIR 1919. Mad 
1071 (2)) Sadasiva Iyer J. had eniphati- 
` cally -expressed himself against pushing 


the doctrine too” far and taken the ‘view Ț 


that clause (b) was intended to confer a 
wider disctetion' on the court. Basheer 
Ahmed Sayed J. disctissed the entire case 
‘Jaw in S. Naicker-v, R. Ammal (ATR 1957 
Mad 207) and said (at p. 208):— ` oe 
i however, ‘the fact . remains “that 
the trend of the decisions in ‘this ‘Court, . 
and also in the Allahabad’ High © Court, 
as could be gathered from the decision’ in 
Abdul Ghafoor v. Abdul Rahman, . AIR 
1951 All 845 (FB), seems to have ‘been 
to narrow down the scope of the discre- 
tion vested in the Court permitting a 
plaintiff to withdraw from’ a suit ‘with 
` liberty to file a fresh suit on the. same 
cause of action. This tendency does -not 
appear to me to'be in -consonance with 
the real. object underlying: ‘the amended 
clause.” 


` “Sub-clauses (a)> ‘and. ‘Üj. sem to deal 
with two different situations, and not with 
‘similar or analogous situations. | ' Other- 
wise, there*seems to be no need ‘for hav- 
ing ‘introduced the terms “other and 
sufficient” in sub-clause (b). in. contra- 
. distinction from the terms contained. in 
sub-clause (a). Some. meaning and, signi. 
ficance should be attached to the terms 
“other and sufficient” inthe’ context in’ 
which they appear. The first ground is 
stated to be the possibility of a failure 
ofthe suit by reason of formal.: defect, 
If it was the case that. any other ground- 
‘shown for withdrawal of the suit - with 
liberty -to file a-fresh suit should also be 
more or less the same or analogous : to 
- the formal defect, then the.terms “other” 
and “sufficient” lose all'meaning’ and ay 
nificance ‘in the context.” 

“The clause Seems to read‘ and convey 
sufficient meaning even if it is read with- 
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‘to permit 


.plying rules of construction. In 


‘it may be that one 


i ALK 
out the words “other ‘and - sufficient”, 


‘Therefore it will not’ be doing any’ viols 


ence to the language ‘or to the spirit and. 
object ‘underlying the same, if we wera, 
to hold that a wider discretion is sought? 
to be given to the. Courts under uy i 


‘clause (b) than under sub-clause’ (a). 


do not see any justification to restrict tha 
Bcope of sub-clause (b) when the Court 
is, satisfied on -other - and _ sufficient 
grounds to givé leave to withdraw than 
‘hode: contained in sub-clause (a): d 


The dedadons of the Bombay High 
Cone also show that opinion was sharp- 
ly divided, as t0-whether clause (a) could ` 
be allowed to control clause (b) by ap-` 
Narandag 
v. Shantilal, (AIR 1921 Bom 267); Mar- 
ton J. had declined to import- such re 
strictions, observing that: i 


"I am very reluctant, speaking for Åy- 
self, to. fetter what appears to me to be 
the plain words of the Act, and although. 
has to read sub- 
clauses. (a), (b) together, I.am-as at pre- 
sent advised by no means satisfied that. 
the ejusdem generis rule applies.” : 
In Bai Mahakore v. Bhikhabai, (AIR 1935 
Bom- 28), Beaumont, C. J. had said:— ` 


` “Tomy mind the language of the rule 
is quite plain’ and there is no ‘scope: for 
the introduction of the ejusdem generis 
rule, sassis .. If the ‘sufficient: . grounds’ 
within clause’ (b) are to be analogous to 
the grounds specified _in clause (a), it 
would seem that’ clause (b) must be con- 


-fhed to cases in which the court | thinks. 


that the suit must fail, and on that read- » 
ing clause (a) would deal with suits which 
must fail for some formal defect, and 
clause (b) with suits.which must fail for 
Borne defect which is‘not formal but is 
of a similar nature. It seems to me that 
to read the ‘clause in that way is to- 


ignore the: plain language in which it is 


expressed. I have no doubt whatever that 
clause (b) is not limited to cases in which 
the court thinks that the suit must neces- 
sarily fail.” 

But in Ramrao, v. Babu’ Appanna, ` (AIR 
1940 Bom 121), a Full Bench of “that, 
court. held that clauses (a) and. (b) were 
to be read together and that so read, 
clause (a) was illustrative of the ‘grounds’ 
in clause (b), though the grounds as sui 


-need ‘not be ejusdem generis ` with ‘the 


ground in clause: (a). Ejusdem - generis, 
their Lordships thought, would’ contem- 
plate things’ ‘of the same kind’, while 
‘analogous’ would signify . ‘resemblancé in 
some respect’, The approach was hovel, 
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because instead of construirig clause (b) 
in wide terms, their Lordships indicated 


that the ‘formal defect’ in clause (a) was 


to be given a “wide and liberal meaning” 
whether that defect was fatal to the suit 
“or not. 


12. In Gurprit Singh v. Punjab Govt., 
(AIR 1946 Lah 429), a Division Bench 
considered the scope of the two maxims, 
noscitur a sociis and ejusdem generis. 
The’ first, it was pointed out, embodied a 
rule of construction that where two of 
more words susceptible of analogous 
meaning were coupled together, they 
were to be understood to be used in their 
cognate sense. Each word took its colour, 
as it were, from the others associated 
with it, Ejusdem generis was only an 
illustration of this rule. These doctrines 
came into play, their Lordships observed, 
only when words were coupled or asso- 
ciated together, but there was no such 
%oupling of words or association in 
clauses (a) and (b). Din Mohammed J. 
who spoke for the Bench said: 


“Here the ‘formal defect’ is provided 
for in clause (a)......... and other suff- 
cient grounds in clause (b) of the same 
rule. If it was intended by the legisla- 
ture that sufficient grounds contemplated 
by this rule be also ejusdem generis with 
‘formal defect’, they could easily have 
enacted both the provisions in one sub- 
rule, As I read the provision, the words 
‘other sufficient grounds’ are much wider 
and significant and can cover all those 
cases, which appear to court as affording 
such grounds,” 


„The case before their Lordships, it was 
found, was one where the appellants 
were running a grave risk of losing a 
valuable estate merely for the blunder 
of their counsel in-not drafting a proper 
plaint; and it was held that permission 
to .withdraw the suit under such cireum- 


stances was perfectly within the scope of 
clause (b). 


13. I have already indicated in para- 
graph (6) above that the language of 
Rule 1 (3) leaves very little for doubt. If 
the “sufficient grounds” in clause (b) are 
also to be taken as formal defects or de- 
fects of an analogous nature, the position 
will be that the court can grant permis- 
sion under clause (a) only when such 
defects are fatal, while under clause (b), 
it can grant permission in similar cases 
which are not fatal. Such an approach 
will not only restrict the scope of cl. (b), 
but will also undermine the effect of 
clause (a). This difficulty cannot also be 
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got over, as. the Bombay High Court had 
done, by construing ‘formal defect’ in 
clause (a) liberally. There is no difficulty 
in construing ‘formal defect’ in clause (a) 
as referring to procedural defects fatal 
to a suit, and the “other” — sufficient 
grounds in clause (b) as defects or failures 
other than procedural, If the view is to 
be taken that clause (b) operates in a 
wider field, why should any one try to 
arrive at the same result by enlarging 
the scope of clause (a) simply because the 
two have to be read together or because 
a rule of construction with a well-known 
name tag is handy? As pointed out by 
Sadasiva Iyer J. in Kannusami Pillai's 
case (AIR 1919 Mad 1071 (2)), restrictions 
can be imposed on words otherwise un- 
restricted only when; 

(a) the general words follow specific 
words in the very same clause of a sen- 
tence; or : 

(b) where the specific words are all of 
the same genus; or 

(c) where the general object of the 
enactment conveys a definite intention 
that a restricted meaning alone should 
be given to the succeeding general words. 
Rules of construction would be called in 
aid of interpretation only when the lan- 
guage is not plain, and it appears to me 
that clause (b) is deliberately framed in 
order to give a discretion to the courts 
to do justice in all cases, without shut- 
ting out a fair trial. The dropping of 
“other” from clause (b) of sub-rule (3) 
practically clinches the issue. 


14. It is well-known that plaints are 
drafted by counsel; and so long as in- 
fallibility is not a universal virtue, a 
mistake committed by counsel should not 
be the undoing of the client in every 
case. Where the court is satisfied that a 
bona fide error is committed, that high 
stakes are involved, and that it would be 
unjust on the facts and circumstances of 
the case to allow the defendant to take 
advantage of such an error, it must have 
the power to do. what is just, and that is 
one thing that cl. (b) permits. In the case 
on hand, for example, a suit other than 
on title was clearly foreclosed after the 
decision of the Rent Control Court in 
R.C.O.P. 144/72; and if the plaintiffs still 
happened to file O. S. 2/74 solely on. the 
basis of the contract of tenancy, that 
could have been on mistaken legal advice. 
Does not justice require that they be 
Telieved of the consequences of the mis- 
take, particularly when it is seen that the 
karaima rights set up by the defendants 
had been negatived in earlier proceedings 


vetoes 


yo4 
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and that an’ amendment 


even if possible, could, have taken the 


suit beyond the pecuniary jurisdiction of- 
the trial Court? The answer to my mind 


van only be in the afirmative, and if 
that is so, the view taken by- thè court 
below does not call for any interference. 
The C.R.P. is therefore dismissed, Par- 

ties will suffer their own costs. 
Revision dismissed. 
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P. Kunheema Umma, Appellant v. P. 
Ayissa Umma and others, Respondents. 


Second Appeal No. 408 of 1976, D/- 
19-2-1981. | 

Mahomedan Law — Gift — Gift of im- 
movable property — Execution of gift 


deed followed by delivery of possession ~ 


— Gift is valid. (T. P. Act (1882), Sec- 
tion 123). 

-The requirements of a gift of immov- 
able property under the Mahomedan Law 
are: (1) declaration by the donor; (2) ac- 
ceptance by the donee and (3) delivery of 
possession by the donor to the donee. 
Where the execution of the gift deed by 
- the donor was “followed by delivery of 
possession to the donee the gift would be 
valid. The categorical statement in the 
gift deed that possession had passed to 
the donee and.the donor had not retained 
any right whatsoever in the property 
coupled with the tax receipts in the name 
of the donee soon after the date of ex- 
ecutiori of the gift deed and before the 
death of the donor would show that pos- 
session of the property was actually 
given to the donee. AIR 1933 Mad 86 and 


AIR 1964 SC 275, Expl. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1964 SC 275 ` 8 
ATR 1933 Mad 86 8 


..V. P. Mohankumar, K. P. Sreekumar 
and: V. Narayanan, for Appellant; P. N. 
K. Achan, K. Vijayan and N. N. Suguna- 
palan, for Respondents, 


JUDGMENT:— The 1st defendant in 
O. S. No. 208 of 1970 on the file of .the 
Munsiff of Manjeri is the appellant in 
the second appeal. The ‘suit -was one for 


partition and separate possession 
of plaintiffs -2/9 share in the 
plaint schedule property by de- 
claring that the plaint schedule 
property belonged to the plaintiff 
and defendants jointly and that the 
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alleged gift deed in favour of the Ist 
defendant and sale deed in favour of de- 
fendants 4 and 5 were invalid in law. The 
trial Court has passed a preliminary de- 
cree for partition as prayed, for with. 
respect to items 1 to 9 in the plaint sche- 
dule. Though the Ist defendant carried 
the matter in appeal, by the judment in 
A. S. No. 39 of 1974 the Subordinate 
Judge of Manjeri has confirmed the 
preliminary decree passed by the trial 
Court; hence this second appeal. 

2. It is not in dispute that © plaint 
schedule Items 1 to 9 belonged to Mam- 
mad, the father of the plaintiff and 
defendants 1 and 2. Item 10 also admit- 
tedly belonged to the said Mammad, and 
the challenge in the suit was that the 
alienation in favour of the defendants 4 
and 5 ought to be set aside and that item 
also should be made available for parti- 
tion. The trial Court has upheld the vali- 
dity of the document under which the 
alienation in respect of Item 10 was 
effected by the said Mammad in favour 


‘of defendants 4 and 5. That finding is not 


under challenge in this second appeal, 
and herein we are concerned only with 
Items 1 to 9. 

3. The said Mammad who admittedly 
was a widower died on 5-6-1970 leaving 
behind the plaintiff and defendants 1 and 
2 who were his daughters and the ~ 3rd 
defendant, the son of his brother as his 
legal heirs, The suit is seen to have been 
filed on 8-7-1970, nearly one month after 
the death of the said Mammad, the plain- 
tiff claiming a share in Items 1 to 19 
ignoring Ext. B-1 gift deed ‘alleged to 
have been executed on 9-3-1970 in fa- 
vour of the 1st defendant by her fathef 
and the said deed executed in favour of 
defendants 4 and 5 in respect of Item 10. 

4. Sri Mohankumar, the counsel for 
the appellant submitted that the plaint 
proceeded on the footing that Ext. B-1 
gift deed executed by Mammad, now de- 
ceased, was vitiated by the fact that the 
execution was during Merz-ul-Maut. This 
contention has been rejected by both the 
courts below. However, the preliminary 
decree has been passed by the trial Court, 
confirmed by the 1st appellate Court, on 
the sole ground that the gift was not 
complete in the sense that delivery of 
possession was not given by the donor to 
the donee. . , x 


-5. Sri Mohankumar Gunde that 


; the approach made by the courts below 
-is evidently wrong. It is his 


submission 
that. the, evidence shows that. Mammad 
and-his daughter the Ist defendant were 
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staying together for a considerable time. 
According to D.W. 3 (1st defendant) for 
about 15 years, while P.W. 2 would say 


, that even for 40 years, the 1st defendant 


„age and it was only the 


+ 


was staying with Mammad who had lost 
his wife about 45 years prior to the time 
when the witnesses were examined in 
court. He also submitted that the evi- 
dence shows that none among the daugh- 
ters of Mammad other than the Ist defen- 
dant had been evincing any interest in his 
welfare so much so that none of them 
attended even the ist defendant's wed- 
ding which took place some 15 years 


prior to the date of the suit. He also 
pointed out that it is in evidence that 
none among the daughters of Mammad 


cared to look after him during his old 
ist defendant 
who had been attending on him and look- 
ing after him till his last days including 


.when he was unwell towards the fag end 


of his life. 


6. Sri Mohankumar submitted that 
there is intrinsic evidence in this case to 
show that actually possession had passed 
to the donee along with the execution of 
Ext. B-1 gift deed. D.W. 3 had in her 
evidence spoken that she was in posses- 
sion of the property. Exts. B-5 and B-6 
revenue receipts both dated 28-3-1970 are 
also relied on to prove that possession 
had passed to the donee soon after the 
execution of Ext. B-1 gift deed. He would, 
therefore, contend that all the require- 
ments of a gift under the Mahomedan 
Law, namely, declaration by the donor, 
acceptance by ‘the donee and delivery of 
possession by the donor to` the donee 
have been complete in the present case 
and. therefore, the courts below were in 
error in decreeing the suit for partition. 
It is contended by him that the courts 
below have overlooked ‘the fact that the 
Ist defendant the donee’ and Mammad 
the donor were staying together in the 
same house for a considerable time and 
as a matter. of fact in such situation it 
was not strictly necessary to undergo any 
particular formality regarding the deli- 


very of possession of the property gifted. 


In this context reliance was placed by 
him on what has been stated by Mulla 
on Mahomedan Law (Section 152, cl, (3)), 
which reads as follows:— . 

(3) Where donor and donee both re- 
side in the property.— No physical de- 
parture or formal entry is necessary in 
the case of a gift of immovable property 
in which the donor and the donée | are 
both residing at the time of.the e itt. In 
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such acase the gift may be completed by 
some overt act by the donor indicating a 
clear intention on his part. to transfer. 
possession and to divest himself of all 
control over the subject of the gift.” 

The dictum laid down by Madhavan Nair 
J. in AIR 1933 Mad 86 and the observa- 
tions of the Supreme Court in Katheessa 
Umma v. Narayanathu Kunhamu, (AIR 
1964 SC 275) have also been relied on by 
him. On a careful consideration of the 
provision of law as enunciated in Mulla's 
Mohammedan Law and the decisions- re- 
ferred to me I am of the opinion that what 
has been stated in clause (3) of Section 
152 of the Mohammedan Law would be 
applicable only to cases where the sub- 
ject matter of the gift was the immov- 
able property in which the donor and the 
donee were residing at the time-of mak- 
ing the gift. I do not think that the prin- 
ciple laid down therein could be extend- 
ed to cases where the subject-matter of 
the gift was something other than the im- 
movable propery in which the donor and 
the donee were residing, 


7. On behalf of the respondents Sri 
P. N. Krishnankutty Achan has argued 
that the requirements of a gift under 
the Mohommedan Law are rigid in nature 
with respect to declaration, acceptance 
and delivery, and if any one of them is 
lacking the gift deed fails. In this case, 
according to him, the 1st defendant’s case 
was that there ‘was an oral gift earlier 
followed by Ext. B-l which is in the 
nature of a ratification ` document and, 
therefore, the plea is inconsistent; the 
property having been already given pos- 
session to the donee, nothing remained 
to be given to her following the execu- 
tion of the document. It is also submitted 
by him that in the cross-examination of 
the 1st defendant (D.W. 3) she had ad- 
mitted that till his death the properties 
were in the possession of Mammad him- 
self. In this case there is no dispute re- 
garding the execution or genuineness of 
Ext. B-1 gift deed. With respect to its 
validity the sole’ contention raised by the 
plaintiff and the 2nd defendant was that 
it was hit. by Merz-ul-Maut which plea 
has been rejected by the courts below. 
The only surviving question for con- 
sideration is whether the gift deed is 
vitiated by the non-fulfilment of any 
one of the requirements. namely, declara- 
tion, acceptance and delivery. The stress 
of the argument on behalf of the respon- 
dents is that there had not been delivery 
of “possesalon by the donor to the donee as 
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required under the provisions of the 
Mohammedan Law, The courts below took 
the view that. delivery was not effected 
. following the execution of Ext.. B-1 or 
in pursuance thereto because the Ist de- 
fendant’s case. was thatan oral gift had 
already taken place under which she was 
put in possession of the property. If-as a 
matter of fact, even prior to the execution 
of the document, the ist defendant was 
in possession of the property as allowed 
by the donor, it was only the nominal 
right that the donor.was retaining with 
him that was required to be delivered 
to the donee. In other words, if the khas 
possession was already with the donee, 
what was required to be given by the 
donor was only the remaining rights. 
That could be done by mere declaration 
and by the execution of the document, as 
no other overt act is necessary. No doubt, 
the document Ext. B-l does not refer to 
the oral gift or giving possession of the 
property earlier; but the document is 
categorical that possession has passed to 
the donee and that the donor had not 
retained any right. whatsoever in the 
property. That apart, P.W. 1 who is the 
son-in-law of the plaintiff and -D.W. 1 
the 2nd defendant who supported the 
case of the plaintiff, would say ‘that the 
lst defendant was in possession and 
management of the property even before 
the death of Mammad. This lends sup- 
port to the case of the ist defendant that 
she was actually in possession and enjoy- 
ment of the property, taking income 
therefrom and with which income she 
was looking after, Mammad. Exts. 
B-5 and B-6 tax receipts in the 
name of the 1st defendant soon after the 
date of execution of Ext. B-1 and before 
the death of Mammad also would 
strengthen the case of the Ist defendant 
that the property was actually given 
possession to her. Her stating in the cross- 
examination that her father was in pos- 
session of the properties till his death 
cannot be taken in its literal sense con- 
sidering the fact that she is only a house 
wife with very little or no formal educa- 
tion, It has also to be remembered that 
an item of property was actually dispos- 
ed of by Mammad a few days prior to 
his death and it might as well be that it 
was with reference to that item or such 
items, if any, that the answer was given 
by the ist defendant as D.W. 3. 


Taking all these facts and circumstan- 
ces into account I am of the view that 
the gift deed Ext. B-1 was a valid one 
made in favour of the Ist defendant by 


her. father Mammad, and the courts be- 
low were in error in concluding that it 
was invalid for the reason that it was 
not complete in the sense that delivery 
did not follow the execution of the docu- 
ment. I, therefore, allow the second ap- 
peal setting aside the judgments and de- 
cree of the courts below, and direct the 
parties to bear their respective costs 
throughout, The suit shall stand dis- 
missed. 


ad 


Appeal allowed, 
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V. KHALID, J, 


N. Sreedharan, Petitioner v. N. Krish- 
nan, Respondent, 

C. R. P. No. 154 of 1979, D/- 11-2-1981.* 

Kerala Land Reforms Act (1 of 1964),. 
S. 2 (25) (Explanation IV) — Decree for 
redemption in favour of A against defen- 
dant B — At the stage of execution Bw 
pleading that he was a Kudikidappukara. 
— Court referring the matter to the Land 
Tribunal — Jurisdiction of Tribunal to 
give a finding on the matter — Order of 
the Court accepting such finding — Inter- 
ference by High Court in revision — 
Civil Procedure Code, S. 115, 

Before applying Explanation IV to 
Section 2 (25), the Tribunal will have to 
consider the various ingredients, which 
would make a building a hut. Explana- 
tion IV refers to a homestead being used 
for a residence. Unless the finding is sup- 
ported by a proper appreciation of the 
various items of evidence, it cannot be 
said that there is a proper exercise of 
jurisdiction by the Tribunal in arriving 
at the finding that the building concern- ” 
ed is a hut. (Para 4) 

When a Civil Court accepts the finding 
returned to it by the Land Tribunal and 
passes a final order either in the suit or 
in the proceedings pending before it, the 
finding thereafter becomes part of its 
decision. (Para 6) 

Where the High Court examines the 
order under revision, which contains a 
finding of the Land Tribunal also, it is 
open to the High Court to consider the 
jurisdictional error committed by the 
Tribunal if any in arriving at its finding 
and if the High Court finds any such error 
of jurisdiction, jurisdiction under Sec. 115, 
C.P.C. has necessarily to be exercised. 4 

; (Para 6) 


*Against order of 2nd Addl, Munsiff, Tri- 
vandrum in E. P. No. 786 of 1978 in 
_ O. S. No. 1073 of 1974. - 
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‘The decision of ‘the Land Tribtmal 
forms part of the finding of the Civil 
` Court, not only for purpose of appeal but 
also for purpose -of revision and that the 
F High Court can in appropriate- cases 
interferé with the finding of the Land 
Tribunal when“orders accepting the find- 
ings of the Land Tribunal comè before. it 
in revision. Principle stated in AIR- 1974 
Ker 32 (FB), Rel. on. (Para 8} 
Cases Referred: Chronological Paras 


1978 Ker LT 168 - 7 
AIR 1974 Ker 32: 1974 Ker. LT. 138. ŒB) 
N. Nandakumara Menon, Ti cue 
P. Sukumaran Nair and A. K. Chinnan, 
for Respondent. Eee 
ORDER:— The petitioner before me 
is the decree-holder in O. S. No, 1073 of 
1974 on the file of the 2nd Additional 
_ Munsiff’s Court, - Trivandrum.’ The re- 
®spondent is the judgment-debtor. The 
suit from which this revision arises was 
laid for redemption of a mortgage ex- 
ecuted by the petitioner in favour of the 
respondent on 14-3-1969. This document 
is marked as Ext. A-t in the’ suit, The 
petitioner himself obtained this property 
under a mortgage deed .D/- 7-9-195 (sic). 
The sub-mortgage in question was to a 
consideration of Rs, 2,000. The suit ` was 
. resisted on the plea that the defendant 
was a kudikidappukaran within the 
meaning of Explanation IV. to Sec. 2 (25) 
of the Kerala Land Reforms Act, 1969 
(Act 35 of 1969), for short, the Act. At 
the trial stage the question raised by the 


defendant was referred to the. concerned: 
Land. Tribunal © 


$ Land Tribunal. The 
wrongly returned the records . observing 
that the question of-kudikidappa claimed 
under Explanation IV to . Section 2 (25) 
of the Act arose only at the time of re- 
demption. The trial Court thereafter pro- 
ceeded with the suit and passed a decree 
as prayed for. The decree was put in 
execution when again the ‘same. plea. was 
raised by the respondent, upon which the 
question was again referred io the Land 
Tribunal. The Land ‘Tribunal returned 
the finding in favour of . the respondent 
which finding was accepted by the ex- 
ecution Court, It is. this ‘order that is 
challenged under revision. - =€. 


w 2 The petitioner’s learned: cound 


put forward a strong plea that the order : 


under revision suffers from an error of 
jurisdiction because the finding entered © 
by the Land Tribunal and ` accepted by 
the execution Court was not on an ap- 


preciation of the necessary -’- ingredients 
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‘of the Explanation of which support was 





sought, In other words, the plea of the 
respondent did-not satisfy the require- 
ments of the Explanation nor of Sec- 
tion 2° (25). s 

3. The-learned counsel foe the respon- 
dent while disputing this statement also 
raised a plea that the revision itself was 
not- maintainable “because the Court be- 
low had not*committed any error of jur- 
isdiction, that it had only ‘accepted the 
finding returned by- the Land Tribunal 
and that the finding by the Land Tribu- 
nal-cannot be made the bei of 
a révision, 


4. The. property which is the subject- 
matter of- ‘the dispute is described ` as fol- 
lows: “ nM 

Wanaodai. text. omitted. —Ed.) ; 
‘The Tribunal relied upon Exts. P-2 to P-4 
fo hold: ‘that -the schedule building.’ was 
a hut as’ defined under:the Act. The Tel- 
evant discussion is as follows: 

“Exhibit P-1 would’ show: that the appli 


a annual income is only Rs. 1,800. 


P-2 to P-4 would: show -that 'the 
eres building is a hut as defined " in 
the K. L.R. Act.” 

This discussion is absolutely umsatisfac- 
tory. It is the respondent. who. claims the 
benefit of the. Explanation. It is for him to 
satisfactorily establish chow. he comes 
within the benefit of the Explanation. The 
Tribunal has not discussed the evidence 
before it in any detail before finding 
that the building in question is a.. hut. 
Before applying Explanation IV to. Sec- 
tion 2 (25), the Tribunal will have to 
consider the various ingredients, which 
would make a building a hut. Explana- 
tion IV refers to a homestead being used 
for a residence, Unless the finding is sup- 
ported by. a proper appreciation of the 
various items of evidence, it cannot be 
said that there is a proper exercise of 
jurisdiction by the Tribunal. in arriving 
at the finding. that the building concern- 
ed. is a hut. The petitioner’s counsel made 
a submission before me that the request 
by his counterpart before the “Tribunal 
to permit him to adduce evidence was 
-riot grantéd. Ground No. 14 of the revi- 
sion memorandum ‘reads. as follows:. 
4 The Land. Tribunal ought to have 
allowed’ the. petition filed by the’ 
tioner seeking permission to adduce evi- 
dence.” 
a respondent’s counsel complains that 
in the copy of the revision: memorandum 
-served‘on him, this ground is absent. -The 
‘statement is correct. I find ground No. 14 


has been ‘inserted in the revision memo- 
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peti- 
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randum and the original ground No. 14 
has been changed into 15. The petitioner's 
counsel] submits that he could not serve 
a correct copy on the other side by over- 
sight, I accept this explanation. If this 
submission is correct, the Land Tribunal 
has without justifiable reason declined 
the request of the petitioner to permit 
him to adduce evidence. In the circum- 
stances of the case, better evidence was 
necessary more for the respondent to 
establish his case than for the petitioner 
to dis-establish the respondent’s case. - 


5. From Ext. A-1 the  petitioner’s 
counsel read out.to me relevant portion 
to show that the dispute relates to two 
shop rooms and the adjoining rooms. 
From this description, he built up an 
argument based on the principle enun- 
ciated by the Full Bench in Muhammad 
v. Imbichibi (1974 Ker. LT 738): (AIR 
1974 Ker 32) (FB) that a portion of such a 
. building will not come within the benefit 
of Section 2 (25) or the Explanation. I do 
not propose to consider this aspect in 
view of the order of remand that I pro- 
pose to make. The Court below and the 
Land Tribunal will get an opportunity to 
€xamine this contention in detail. 


6. The question then remains whether 
a revision lies against the order of the 
execution Court which only accepts the 
finding returned by: the Land Tribunal, 
for the reason that in such a case the 
court does not commit any error of 
jurisdiction. Under Sec. 125 (3) it is ob- 
ligatory on the part of a Court before 
which a case of tenancy or a kudikidappu 
is raised to refer such a question to the 
concerned Land Tribunal, Under Sec- 
tion 125 (4) the Land Tribunal has to 
decide the question referred to it and 
return the records together with its de- 
cision to the Civil Court. Under Sec- 
tion 125 (5) the Civil Court has then to 
proceed to decide the suit or other pro- 
ceedings before it accepting the findings 
of the Land Tribunal on the question 

_referred to it. Section 125 (6) reads: f 

“The decision of the Land Tribunal 
on the question referred to it for the 
purpose of appeal be deemed to be part 
of the finding of the Court.” (emphasis 
supplied). 

The submission made against the exer- 
cise of jurisdiction under Section 115, 
C.P.C. is that the execution Court, in this 


case, having accepted the finding of the 


Land Tribunal which it was bound to do, 
cannot be said to have committed any 
error of law or of jurisdiction. The Court 
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is asked to revise the order of the court 
below. This Court cannot while doing so, 
consider the correctness of the finding of 
the Land Tribunal. In my view the sub- 
mission has to fail, When a Civil Court 
accepts the finding returned to it by the 
Land Tribunal and passes a final order 
either in the suit or in the proceedings 
pending before it, the finding thereafter 
becomes part of its decision. Sub-sec. (6) 
extracted above makes the position abun- 
dantly clear, That being so, when this 
Court examines the order under revision. 
which contains a finding of the Land Tri- 
bunal also, it is open to this Court to con- 
sider the jurisdictional error committed 
by the Tribunal if any in arriving at its 
finding and if this Court finds any such 
error of jurisdiction, jurisdiction under 
Section 115, C.P.C. has necessarily to be 
exercised. 


7. In support of this contention, the 
petitioner’s counsel referred me to a Divi- 


a 


sion Bench ruling of this Court reported . 


in Mohammed v. Musthaffa, -(1978 Ker 
LT 168). There a party aggrieved by the 
finding of the Land Tribunal moved this 
Court by a petition under Art, 226. A 
learned Judge of this Court interfered 
with the finding and allowed the Original 
Petition. In Writ Appeal, a Division 
Bench set aside the judgment of the 
learned single Judge accepting the princi- 


. ple laid down earlier in O. P. 4558 of 1974 


that no writ petition would lie at that 
stage since the decision of the Land Tri- 
bunal would form part of the findings 
of the Munsiff’s Court in the judgment 
in the original suit which could itself be 
subjected to appeal and Second Appeal. 
With respect, the principle enunciated 
here applies to the case on hand. 


3. There is one more submission made 
against the acceptance of the above prin- 
ciple. Under the amended section of the 
Civil Procedure Code, an order in execu- 
tion can be subjected to only a revision 
before this Court and the provisions 
which enabled the parties to file appeals 
against orders in execution have been 
taken away by amendment dated 1-2- 
1977. Section 125 (6) quoted above men- 
tions that the decision of the Land Tri- 
bunal on the question referred to it shall 
for the purpose of appeal be deemed to 
be -part of the finding ofthe Civil Court. 
It is not stated in the section that such 
decision will form part of the finding of 
the Civil Court for the purpose of revi- 
sion also. It is useful to note.that Sec- 
tion 125 (6) found a place in the statute 
book in 1970 while the provision: enable 
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ing a party to file appeals against the 
orders in execution was removed by the 
amendment of the C.P.C. only in 1-2- 
1977. Perhaps this explains the omission 
of the words “for revision” in Sec. 125 (6). 
However, according to me. it can admit 
of no doubt that the decision of the Land 
Tribunal forms part of the finding of the 
Civil Court, not only for purpose of ap- 
peal but also for purpose of revision and 
that this Court can in appropriate cases 
interfere with the finding of the Land 
Tribunal when orders accepting the find- 
ings of the Land Tribunal come before it 
in revision. 

9. The finding of the Court below 
that the sub-mortgages cannot claim the 
benefit of Explanation IV is confirmed and 
cannot be re-opened, f 

In the result, I set aside the order of 
the Court below, remit the case back to 
it with a direction to refer the question 
raised before it as to Kudikidappu to the 
concerned Land Tribunal for fresh con- 
sideration in the light of Bxplanation IV 
of Section 2 (25) and the principle enun- 
ciated in Mohammad v. Imbichibi, 1974 
Ker LT 738: (AIR 1974 Ker 32) (FB). 


The parties will be at liberty to. file 
additional pleadings and adduce evi- 
dence in support of their respective case. 
I make it clear that nothing said in this 
order will in any way fetter either the 
Land Tribunal or the Civil Court in dis- 
posing of the plea based on Explanation 
IV independently on merits. 

Petition allowed & case remanded, 


AIR 1981 KERALA 181 
FULL BENCH 


P. SUBRAMONIAN POTI, Ag. G J, 
GEORGE VADAKKEL AND 
U. L. BHAT, JJ. 

The Secretary, Board of Revenue, Peti- 
tioner v. S. S, Sankaranarayana Red- 
diar and others, Respondents. 

Be M. Reference No. 5 of 1981, D/- 1-7- 

81. 


Kerala Stamp Act (17 of 1959), S. 2 (d) 
Sch, Arts, 21, 43-B and 48 (b) — Partner- 
ship business — Death of one- of the part- 
ners — Agreement between legal repre- 
sentatives of deceased partner and sur- 
viving partner recording events taking 
place prior to its execution, such as rea- 
lisation of assets and determination of 
share of legal representatives in assets of 
partnership — Also reciting sum due. to 
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tegal representatives and surviving part- 
ner’s acceptance to pay the same by re- 
ference to payments made and promise te 
pay balance — Document was only ap 
agreement, f 
Where on the death of one of the two 
partners of a partnership business there 
was an agreement between the legal re- 
presentatives of the deceased and the sur- 
viving partner and the document only re- 
corded the events which transpired prior 
to its execution such as the realisation of 
the assets and the determination of the 
money value of the share of the legal 
representatives in assets of partnership 
and recited that a certain sum was due te 
the share of the deceased partner and the 
surviving partner had agreed to pay this 
amount in full settlement of the claims of 


_the legal heirs and the said partner would 


conduct the business as his own and fur- 
ther recited payments already made and 
promise to pay the balance, the document 
would only be an agreement and could 
oot be treated as a conveyance or a re- 
lease or a deed of dissolution of partner- 
ship. (Case law discussed.) (Para 13) 

Distribution of surplus assets of ap 
erstwhile partnership is only an adjust- 
ment of rights of parties and does not 


“mvolve a transfer of title from one party 


to the other. For such a distribution there 
is no consideration. Hence distribution of 
assets following dissolution cannot be 


-treated as ‘conveyance’. (Case law dis- 


cussed.) (Para 8) 


The payments made and the promise te 
pay the balance on dissolution of partner- 
ship business cannot be treated as con- 
sideration’ for the transaction. The fact 
that the document incidentally mentions 
that with the distribution alréady decid- 
ed upon by the parties, the legal repre- 
sentatives of the deceased partner agreed 
that they had no further rights in the 
business and that the business would be 
conducted by one of them in his proprie- 
tary title would not change the character 
of the transaction and convert it into con- 
veyance. (Para 11) 
- Further, the agreement between legal 
representatives of the deceased partner 
and the surviving partner of partnership 
business on dissolution of partnership on 
death of partner mentioning only a prior 
act of determination of the money value 
of the assets and the share due to the 
legal representatives out of it and the 
part payments already made and promise 
fo pay the balance due in future could not 
be said to contain any feature of release. 

(Para 12} 
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Furthermore, dissolution ` of a partner- 
ship can be effected by or under a docu 
ment. In such a case the document has 
to be treated as a deed -of dissolution. But, 
- bf the dissolution of a partnership is 
followed by amicable winding up and dis- 
tribution of surplus assets of the partner; 
ship business and subsequently’ a .docu- 
ment or.agreement is entered: merely re- 
citing what has alreddy taken place, such 
a document cannot be treated as a deed 
of dissolution since dissolution’ and distri- 
bution are.not effected by or under the 
document, ATR 1958.Mad" 254, AIR 1974 
Andh: Pra 53; AIR 1981 Kant 17, Disting. 
s `. 7. (Para 13) 
Cases - Referred: -- Chronological- Paras 
AIR 1981 Kant 17: (1981) 1 Kant LJ 570 


' (FB) . Xe O BR 
AIR `'1974 Andh Pra 58 . 8, 13> 
1974 Ker LT 523 Sa ae E 
‘AIR 1971 SC 2270: 1971 Tax LR 1547 8 

' ATR 1968 SC 676 Mer Swe |e) 
AIR 1958 Mad 254 8, 13 
AIR 1955 Mad 641 (FB) .., 8,:12 
AIR 1918 Mad 238, wD 
‘(1908)' 10 Bom LR 730 (FB) ° > 9 


' Govt. Pleader, for Petitioner; V. Vyasan 

Poti.(for No, 1) and.G. Janardhana Kurup 

_ and B. Radhakrishan: Pillai (for Nos. 2 to 
5), for Respondents. 


‘BHAT, J.:-— This is a reference under 
Section 55 of the Kerala Stamp’ Act 1959 
(hereinafter referred to as the ‘Act’) by 
the Board of Revenue for a‘decision as 
to whether Ext. P-1 dated 14-9-1972 is to 
be viewed as a conveyance ‘(Article 21), 
as a release (Article 48 (b)) or as deed: of 
dissolution of partnership (Article 43-B). 
According to the Board of Revenue, Ext. 
P-1 cannot: be treated as a mere agree- 
ment under Article 5 (c) of the Schedule 
to the Act. : i hic 


2, The first respondent, S. S. ‘Sankara- 
narayana Reddiar and one Ananthanara- 
yana’ Reddiar were conducting a partner- 
ship business named and styled as "Good- 
morning Stores” and-“Namaste Stores” at 
Palayam, M..G. Road, Trivandrum as per 
agreement dated 14-7-1955. Anantha- 
narayana Reddiar died on 6-7-1972 leav- 
ing behind his widow and children; who 
are respondents 2 to 5 herein, as his legal 
representatives, The -partnership busi- 
ness terminated on the’ death of Anantha- 
narayana Reddiar. The respondents amic*~ 
ably arranged for the distribution of the 
‘surplus assets of the erstwhile partner- 
ship business. -An agreement, Ext. P-1 
dt/- 14-9-1972 was enteréd- into: by them. 
The ‘first respondent presented the docu- 
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ment for registration before the ‘Sub-Ré- 
gistrar, Trivandrum, who was.of the opin- 
ion that the document must be: stamped 
as .“‘conveyance” -and since it was’ not so 
stamped, he impounded it and’ forwarded 
it: to the District Registrar, - Trivandrum 
for adjudication, The latter, as per - Ext. 
P-2 order adjudicated Ext.. P-1 as “econ- 
veyance for Rs.-°82,343.95 and ‘‘required 
Ist. respondent to pay ` additional ' stamp 
duty and penalty. The . first respondént 
thereupon preferredan appeal -petition, 
Ext. P-3, before the: Board: of Revenue, 
Trivandrum. The Board of Revenue was 
of the opinion that Ext. P-1 -carinot be 
regarded as a mere agreement, but want- . 
ed a decision by. this court under Sec-. 

tion 55.of the Act as- to whether it is to ` 
be treated as a “conveyance”, ‘‘release”’ 

or “deed of dissolution of partnership”. 

learned `! Advocate-General ` 
contended that Ext.. P-I' operated as con- 

veyance of the ‘rights: of the heirs of thé 

deceased partner in the assets of “the 

partnership and that.this is particularly 

so since-they are‘in the position. of ten- 

ants-in-common with the surviving part- ` 


‘ner, The learned’ counsel’ for the respon“ 
- dents contended that Ext.. P-1 does.. not 


convey .any rights, that it is only .a record 
of distribution of the- surplus assets of 
the partnership on, dissolution which had 
already.taken place and. as such it can 
be regarded only as an agreement; alter- 
natively, learned counsel submitted that 
it may either be,a deed of release or . a 
deed of-.dissolution of partnership. The 
learned Advocate-Géneral rebutted this 
contention and further urged that if Ext. 
P-1 is treated as‘a deed of release, since 
a release cannot convey title, it must be 
treated as conveyance, ` 

4. It would be useful to have in view 
principles ‘governing . the rights of part- 
ners and legal representatives in the as- 
sets of a Firm, These principles can be 
gathered from the provisions of the Act 
(Sections 4, 11, 14, 40 to 44, 46 and 48) 
and Lindley or Partnership 13th Edition 
(at pages 366, 384, 385, 578, 615, 616, 618 
and 620), Partnership is a relation be- 
tween persons, who have agreed to share 
profits of.a business carried on by all or 
‘any of them acting for all; Their mutual 
rights, duties and liabilities . are deter- 
mined by the provisions of: .the Indian 
Partnership Act subject to .contract. to 
the contrary -between them: Property - of 
the. firm includes all property. originally . 
brought into the stock of the firm or. ac- 
quired- by or-for the firm, or for the pur- 
pose of and in the course of the ‘business 
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of: the firm and incltides the goodwill of 
the businéss. The firm itself has no sepa- 
rate legal personality apart from that of 
thé partners. The property of the firm 
vests in all the partners. During the sub- 
sistence of the partnership, no partner 
can deal with the property of the firm as 
his own or claim separate right in any 
prticular item of property, though he 
has a right over the ‘entire assets of the 
firm. He ‘carinot assign his share ‘in any 
particular item of property, though he. 
can assign his share in the partnership. 
His right is to obtain such profits, if any, 
as fall to his share from time to time. 

5. A partnership firm can be dissolved 
in several ways. On dissolution, a part- 
ner is' entitled to have his share in . the 
surplus assets of the firm, after realising 
the assets, adjusting the losses, praying 
debts, paying off advances made by part- 
ners and paying the. amounts due as capi- 
tal to the partners.’ This process consists 
of general sale, ee Up | ‘and distribu- 
tion, 


.6. When a EEE a subject to any, 
contract to the contrary, 
dissolved: If there are more than two 
partners, they may agree to the continu- 
ance of the partnership on the death of 
any one of them. If there are only two 
partners, there must necessarily be a dis- 
solution on -the death of any one .of 
them. A legal .representative may .also 
transfer his rights to. the surviving part- 
ner, In the.normal course there must be 
a general sale and winding up followed 
by a.distribution :of the surplus. = 


7. In all cases of dissolution, assets of 
the firms have to be realised and con- 
verted into money. No one can insist on 
retaining his share ‘unsold. Liquidation of 
assets and realisation by sale is the nor- 
mal feature of winding up. The value can 
be realised on the footing of an actual 
sale or a notional sale as is made clear 
by Supreme Court in- Commissioner of 
Income-tax, M. P., Nagpur and Bhandara 
v. Dewas Cine Corporation, (AIR 1968 SC 
676). In the case of notional sale specific 
items of properties can be allotted to one 
of them and the money value to the other. 
This distribution is only part of the ad- 
justment of the rights between these per- 
sons, Such distribution and , adjustment 
of rights is a necessary consequence’ of 
dissolution of the partnership and cannot 
in law amount to a transfer. ; 

8. Conveyance is defined in Sec. 2 (d) 
of the-Act as including ta conveyance on 
. sale and every instrument by which the 
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property is transferred inter vivos and, 


‘which is not-otherwise specifically pro- 


vided for by the: Schedule”. “Gift? and 
“Settlement”..are otherwise. provided’: for 
by the Schedule. In other words, a con- 
veyance is a transfer for consideration 
not otherwise provided for. As we have 
stated already, distribution of.surplus as- 
sets. of an erstwhile partnership is only! 
an adjustment of rights of parties and. 
does-not involve a transfer of title from 
one party to the other. It is also signifi- 
cant to note that for such a distribution 
there is no consideration, Hence distribu- 
tion of assets following dissolution can- 
not be treated.as “conveyance”, Full 
Bench of the Madras High Court in Board’ . 
of Revenue v. V. M. Murugesa Mudaliar, 
(ATR 1955 ‘Mad 641) and in the Board of 
Revenue v. T. M. Mandalal Nadar & Co., 
(AIR 1968 Mad 254), the Andhra Pradesh 
High Court in K. R. Mallesha v. Ramnath 
Gajanand, (AIR 1974 Andh Pra 53), Full 
Bench of ‘the Karnataka High Court in 
K. Azra: Jabeen v. State of Karnataka, 
(1981)-1 Kant LJ 570: (AIR 1981 Kant 
17): have taken the view that the process 
by which distribution . of surplus assets 
takes place between partners inter se or 
between-a partner and representative of 
a deceased partner, does not involve a 
transfer or conveyance, Supreme Court 
in the. Commissioner of Income-tax, U. P. 
v. Bankey Lal Vaidya, (AIR 1971 SC 
2270) and Commissioner of. Income-tax, 
M. P, Nagpur and Bhandara v. Dewas 
Cine Corporation, (AIR 1968 SC 676) has 
approved this view. . f 


9. The learned Advocate-General, 
however, placed reliance on’ the decisions 
reported in In re Hiralal Nawalram, (1908) 
10 Bom LR 730. Oe) and in P. L. A. Pala- 
niappa Chettiar v. V, L. A. R. Veerappa 
Chettiar, (AIR 1918 ad 238) to support 
the proposition canvassed by him. In 
Hiralal Nawalram’s case, assignees from 
the: legal representatives of a deceased 
partner in turn assigned their rights for - 
consideration: in favour of the surviving 
partner. Such a document was held to be 
a conveyance by the Bombay High ‘Court. 
This decision does not affect the proposi- 
tion stated earlier, viz., that the process 
by which the surplus assets of a partner- 
ship business are distributed among per- 
sons èrtitled thereto does not amount to 
a transfer. ‘Hiralal Nawalram’s case dealt 
with a transaction entered into by the 
parties under which one party assigned 
his rights in favour of the other for con- 
sideration. It was not - intended to be a 
mere’ adjustment of the rights of the 











184 Ker. Secy., Board of Revenue v: S. S, Sankaranarayana (FB) 


parties in regard to the surplus assets in 
the process of winding up the partnership 
business. The. intention of parties was to 
transfer rights for consideration, In 
P. L. A. Palaniappa Chettiar’s case, dur- 
ing winding up proceedings, some of the 
partners entered into a deed of composi- 
tion with a.debtor-firm. The legal repre- 


sentative of the deceased partner sought. 


from ‘the debtor recovery of his share of 


the outstanding dealt with under the com-. 


position deed. It was held that even after 
the dissolution of partnership business 
by death, the surviving. partners can give 
release of a claim, that the legal repre- 
sentative of the deceased partner is not 
in the position of a partner, but in the 
position of a tenant-in-common with the 
surviving partners regarding the assets of 
the partnership business and therefore 
he cannot question the release er com- 
position, but, however, can sue for dam- 
ages, if he is damnified in any way. These 
decisions are of no assistance to come to 
a conclusion that the process of distribu- 
tion of partnership assets involves a 
transfer for consideration. 

10. Ext, P-1 starts by mentioning how 
the partnership business was started and 
conducted, the subsequent death of one of 


the 2 partners and the inheritance of the. 


rights of the deceased by respondents 2 
to 5. It recites that the assets, liabilities 
and outgoings of the partnership business 
were determined and it was found that a 
net amount of Rs. 83,343.95 was.due to 
the share of the deceased partner in the 
surplus assets, that the first respondent 
agreed to pay this amount in full settle- 
ment of the claims of the other respon- 
dents and that the first respondent shall 
conduct the business as his own. Ext. P-1 
further recites that a sum of Rs. 30,000 
has been paid as per receipt dated .25-8- 
1972, a sum of Rs. 20,000 as per receipt 
dated 28-8-1972 and the balance amount 
will be paid without interest on or before 
25-8-1973. Respondents 2 to 5 affirmed 
that they have no other rights in the 
business or its management and that the 
lst respondent shall have the right to run 


the business on proprietary title. The 
document is inscribed on stamp paper 
worth Rs. 3.20. - 

11. Exhibit P-1 does not purport to 


convey rights of respondents 2 to 5 to the 
first respondent. The document only re- 
cords: the events which transpired prior 
to the execution of the document.. The 
realisation of the assets and the determi- 
nation of the money value of. the share 
of respondents 2 to 5 in the. assets of the 


‘from a transaction under which parties 
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partnership, etc, are mentioned in. Ext. 
P-1. It must have been done on the basis 
of a notional sale. Respondents 2 to 5 
were entitled to be paid such money 
value as legal representatives of ` the 
deceased partner. The- payments made 
and the promise to pay the balance can- 
not be treated as “consideration” for the 
transaction. The fact that the document 
incidentally mentioned that with the dis- 
tribution already decided upon - by the 
parties, respondents 2 to 5 agreed that 
they have no further rights in the busi- 
ness and that the business shall be con- 
ducted by the first respondent in his pro- 
prietary title, will not change the charac- 
ter of the transaction and convert it into 
a conveyance, Ext. P-i does not convey 
or transfer any right. We, therefore, hol 
that Ext. P-1 cannot be treated as acon- 
veyance, ; ; 


12. It is open to'a partner to convey 
his share or for his legal representative 
to convey his rights in the partnership 
business, subject to any contract to the 
contrary. If the intention is to part with 
such rights for consideration in favour 
of the surviving partner, such a transac- . 
tion could be arranged in the form of a 
release also. See Board of Revenue v. V. 
M. Murugesa Mudaliar of Gudiyatham,. 
(AIR 1955 Mad 641) and Brothers Trading - 
Syndicate v. Champalesseri Brothers (1974 
Ker LT 523). But that is wholly different 
















distribute surplus assets. Whether a par- 
ticular transaction is a release or not, 
will largely depend on the intention of 
the parties as evidenced by document it- 
self and the legal effect of the -terms 
entered into by them: Ext. P-1, in this 
case, mentions only a prior act of deter- 
mination of the money value of the as- 
sets (evidently by a notional sale) and 
the share due to respondents 2 to 5. out 
of it and the part payments already made 
and the promise to pay the balance due 
in future. No feature of a release is pre 
sent in Ext. P-1. i 

_ 13. Dissolution of a partnership can 
be effected by or under a document. In 
such a case the document has to be treat- 
ed as a deed of dissolution. See the Board 
of Revenue v. T. M. Mandala Nadar 
and Company, (AIR 1958 Mad 254), K. R 
Mallesha v. Ramnath Gajanand, (AIR 
1974 Andh Pra 53) and K. Azra Jabeen 
v. State of Karnataka, (1981) 1 Kant LJ 
570: (AIR 1981 Kant 17). But, if the 
dissolution of a partnership is followed 
by the amicable winding up- and distri- 
bution of the surplus assets of the part 
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nership business and subsequently a docu- 
ment or agreement is entered merely re- 
citing what has already taken place, such 
a document cannot be treated as a deed 
“of dissolution since dissolution and distri- 
bution are not effected by or under the 
document as in the above cases, Before 
Ext. P-1 was executed in this case there 
was already a dissolution followed by 
distribution of surplus assets. Ext. P-1 
only recites what has happened prior 
thereto. The adjustment of the rights and 
the distribution of the assets are not 
made by or under Ext. P-1. Therefore, it 
cannot be treated as a deed of dissolution 
The process of distribution in this case 
consisted of payment of certain sums and 
promise to pay the balance in future to 
respondents 2 to 5 and allotment of the 
properties of the partnership to ist re- 
spondent. Ext. P-1 only makes a record 
of it. It could, therefore, be treated only 
“as an agremeent and nothing more. 


We, therefore, hold that Ext. P-1 can- 
not be treated as a deed of conveyance, 
or a deed of release or a deed of dissolu- 
tion of partnership. It can only be treat- 
ed as an agreement. The reference is 
answered accordingly. A copy of this 
order, under the seal of this Court, and 
the signature of the Registrar, will be 
sent to-the Referring Authority, - 

- Order ‘accordingly. 
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Kerala Land Reforms Act (1 of 1964), 
S. 2 (25), Expln. II-A (as inserted by 
(Amendment), Act, 1972) — Kudikidda- 
pukaran — Who is — Person in occupa- 
tion of dwelling house is kudikiddapu- 
karan — He has not to prove his initial 
occupation to be permissive, 1980 Ker LT 

468, Overruled, 


Explanation II-A to S. 2 (25) being a 
statutory fiction, it has to be applied, with- 
out any injury as to whether its application 
would result in: any injustice or injury 
(as commonly: understood) in any given 
ease, In ‘this view, who falls within the 
ambit-of the main provision, i.e., 8. 2 EN 
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. Velayudhan :v. 


’ kunji is the father of the ist 
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(here, he need not necessarily be in 
actual occupation) is a kudikidappukaran; 
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-and, he, who comes under the Explana- 
-tion II-A and can avail of the fiction 


created by it (here, he need not prove 
initial permissive occupation but only 
actual occupation) is also a kudikidappu- 
karan. There is no repugnancy at all be- 
tween the two provisions because Sec- 
tion 2 (25) deals with one situation where 
one would be a kudikidappukaran and 
the Explanation deals with an entirely 
different situation where one wouldbe a 
kudikidappukaran. The expression “in 
occupation” in Explanation H-A means 
only occupation of any kind, lawful or 
unlawful, permissive or otherwise. The 
Statute does not allow an enquiry into the 
nature and character of the occupation. 
For the application of Explanation II-A 
to S. 2 (25) it is not necessary to enquir2 
into the genesis and character of the 


occupation of the dwelling house. 1980 
Ket LT 468, Overruled. (Paras 32, 36, 37) 
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Ist respondent. On 29-9-1944, when the 
ist plaintiff was still a minor, he execut- 
ed Ext. Al document, It is, as mentioned 
therein, a sale deed. He is also the ex- 
ecutee thereunder, but, is described there- 
in, as the guardian of his daughter,. the 


ist plaintiff. Later, on 29-2-1956 Assan- - 


kunji executed Ext. A2 possessory mort- 
gage deed in favour of the 1st defendant, 
a cooly labourer; and put him in posses- 
sion of Ext. Al property thereunder, This 
he did stating that the mortgaged pro- 
perty is his. The same year the lst de- 
fendant put up a hut thereon and since 
then he is residing in that hut with his 
family. First defendant leased out this 
property to his wife, the 2nd defendant, 
also a cooly labourer, ‘as-per Ext. B2 
lease deed of 12-11-1960. Claiming title 
under Ext. Al and contending that the 
mortgage and lease transactions are void 
lst plaintiff and her husband, the 2nd 
plaintiff, filed the suit for recovery of 
the suit property on ‘9-8-1965. The learn- 
ed Munsiff held that the mortgage and 
the lease are void. However, he found 
that the defendants . (defendants 3 on- 
wards are the children of defendants 
1 and 2) have no other house to reside 
and no other land to construct a home- 
stead, He, therefore, applied the proviso 
(then in force) to S. 2 (25) of the Kerala 
Land Reforms.Act, 1963, Act 1 of 1964 
(for short, the K.L.R. Act) and decreed 
the suit on 29-1-1972 in respect of 10 
cents out of 20 cents of the suit pro- 
perty; and directed the parties to apply 
for the issue of a commission to divide 
the plaint property demarcating the de- 
fendants’ kudikidappu having an extent 
of 10 cents where the hut is standing. The 
plaintiffs appealed. The lower appellate 
Court allowed the appeal and decreed 


the suit in_toto. Though by the time the, 


lower appellate Court decided the ap- 
peal on 5-12-1975, the proviso to S. 2 (23) 
of the Act had been deleted from and 
Explanation I-A to S. 2 (25) had been 
introduced into the K.L.R. Act, that 
Court, unaware of that fact, held that the 
Proviso does not apply since the mort- 
gage, and consequently, ‘the lease are 
void. Defendants have come up in second 
appeal. 


2. Perhaps, it is possible to contend 
that Ext. Al cannot operate as a convey- 
ance in so far as it has been executed by 
` Assankunji in his own favour, though in 
different capacities, ‘The mere fact that 
a man has two or more capacities does 
not give his power to enter into a legal 
transaction with himself, Double capacity 
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or convey property to himself; and 
made no difference that he was acting 
on each side in a different capacity. Sal- 
mond on Jurisprudence, 12th Edn. pp. 64- 
65. If this be so, this case would fall 
squarely under Explanation IV to Sec- 
tion 2 (25) for then Ext. A2 mortgage 
would be a competent mortgage executed 
by Assankunji, the owrier; and, the suit 
would have to be dismissed as incompe- 
tent, for, then, the 1st plaintiff would de- 
rive no title to the suit property under 
Ext. Al. However, no case appears to 
have been set up on behalf of the defen- 
dants in this form before either of the 
lower courts, nor was such a case in that 
fashion advanced before us, though the 
defendants seem to have a case that Ext. 
Al is a pocket~instrument and therefore 
Assankunji continued to be the owner of 
the suit property despite the execution 
of Ext. Al document. We therefore do 
not propose to probe into this aspect any 
further: 


3.- The main arguments advanced þe- 
fore us were central on the score and 
ambit of the fiction contained in Explana- 
tion N-A to S. 2 (25) whereunder a per- 
son, who on 16-8-1968 was in occupation 
of any land and the dwelling house there- 
on and continued to be in such occupation 
till 1-1-1970, is to be deemed to be a 
kudikidappukaran provided he does not 
come under the proviso to that explana- 
tion: The reference to the Full Bench is 


in view of the conflict between Achuthan . 


v, Narayani Amma, (1980 Ker LT 160): 
(AIR .1980 NOC 90) and Moidenkutty 
v. Gopalan, (1980 Ker LT 468), two Divi- 
sion Bench decisions construing Explana- 
tion 11-A mentioned above. So we will 
deal with that point hereinafter. 


4. It is by now generally accepted 
that prior to legislations made to ameli- 
orate the conditions of kudikidappukaran, 
a kudikidappukaran had no interest. in 
the land on which his homestead stands, 
and his only right was to the materials 
of the superstructure that is his home- 
stead which he has constructed or to the 
value thereof as compensation in cases 
where the land owner evicts him without 
allowing him to remove. the said mate- 
rials; and that he has his kudikidappu or 
homestead on another’s land mostly be- 
cause he holds no land on which he can 
have his homestead. At this time only 
one who erects a homestead, oiainariy 
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does not connote double personality. For 
instance, at common law a man could not 
sue himself, or contract with himself, 


it _ 
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a hutment or shack, on another’s land, 
and not one who was permitted to occupy 
a hut constructed by the land owner, was 
recognised as a kudikidappukaran. To- 


“wards the end of the first-half of this 


century there appears to have been ih- 
discriminate evicition of kudikidappukars, 
both in Cochin and Travancore, where 
kudikidappu was a ` normal feature, 
thereby making ‘the housing problem ex- 
tremely acute’ as stated in the preamble 
to the very first legislation . relating to 
kudikidappukar, Proclamation XVIII of 
1122 of H. H. the Maharaja of Cochin issue- 
ed on 1-6-1947. Travancore followed -suit 
by enacting on 19-3-1949 the Travancore 
Prevention of. Eviction Act, 1124. This 
as stated therein was because it was ex: 
pedient to prevent arbitrary eviction of 
kudikidappukar and obviously, for the 
reason that such eviction created an 
accute housing problem, as in Cochin. 
Suffice to notice, at.this stage, that these 
legislations were made, not to create and 
define the mutual rights and obligations 
of the landowner and the kudikidappu- 
karan, but to solve the human problem 
of housing which, by the arbitrary and 
indiscriminate eviction of landless hut- 
ment dwellers, had become a very serious 
problem, 


5. The Cochin Verampattamdars Act, 
1118 (1943) defines ‘kudikidappukaran’ 
as a person who has been permitted ta 
have the use and occupation of a portion 
of a property for the purpose of erecting 
a homestead with or without an obliga- 
tion to pay rent for the use and- occupa- 
tion of the site so given and ’kudiyirippu’ 
as the site of any residential building, 
the site or sites of other buildings appur- 
tenant thereto, such other lands as are 
necessary for the convenient enjoyment 
of such residential building and the ease- 
ment attached thereto: Cochin Proclama- 
tion XVIII of 1122 adopts the above defi- 
nition of kudikidappukaran for the pur- 
pose of that Proclamation. This definition 
of kudikidappukaran did not emphasise 
the requirement that he should be a per- 
son ‘who has no land on which he can 
erect a homestead. The Travancore Act 
Stressed this requirement by defining him 
as one ‘who has no homestead or land of 
his own to erect a homestead and has been 
permitted by an owner of land’ to have 
the use and occupation of a portion of 
the land for the purpose of erecting a 
homestead with’ or without an obligation 
to pay rent for the use and occupation 
of the site so given;’ and ‘kudiyirippu’ as 
‘the site so given together with the house, 
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hut or shed thereon which is used as a 
place of residence by the kudikidappu- 
karan with the permission of the owner.’ 


6. On the formation of ‘the Travan- 
core-Cochin State; that State enacted the 
Travancore-Cochin Prevention of Evic- 
tion of Kudikidappukars Act, 1955. There- 
under ‘kudikidappukaran’ and ‘kudiyi- 
rippu’ are defined exactly as in the Tra- 
vancore Prevention of Eviction Act, 1124. 

7. We may here with advantage advert 
to S. 4 (2) in the Travancore Prevention 
of Eviction Act, 1124 and-to S. 4 (2) in 
the Travancore-Cochin Prevention . of 
Eviction of Kudikidappukars Act, 1955 
both of which are identically worded and’ 
is as follows:— 

(2) Every kudikidappukaran who is at 
the date of commencement of this Act in 
occupation of a Kudiyirippu to which this 
Act applies shall be deemed to be in 
occupation of such Kudiyirippu with the 
permission -of the owner.’ 


Both these Statutes defined ‘kudikidap- 
pukaran’ as-one ‘who...... has been per- 
mitted by an owner of land...... and 
‘kudiyirippu’ as ‘the site so given.. T, 
If the words ‘kudikidappukaran’ and 
‘kudiyirippu’ in S. 4 (2) are to be assign- 
ed the same meaning ascribed to each of 
them by the definition, and if the expres- 
sion ‘has been permitted’ in the definition 
is to be understood as permission conti- 
nuing without being withdrawn up to the 
commencement of the respective Act, 
then, we are afraid, the result would be 
there would exist no ‘kudikidappukars’ at 
the commencement of the concerned sta- 
tute. For human conduct is such that 
when such a legislation is on the anvil, 
and before it is enacted and brought into 
force, permission would have been with- 
drawn, so that there will not be any ‘con- 
tinuity of permission’ up to the com- 
mencement of the Act or in other words 
permission would not'be extant up to the 
coming into force of the Statute, The 
object of S. 4 (2) in these two Acts, there- 
fore, can be said to be only to make it 
clear that a kudikidappukaran stil in 
occupation of his kudiyirippu, that is to 
Say, one to whom permission has been 
given at any time by the owner of the 
land to have the use and occupation of a 
portion thereof for the purpose of erect- 
ing a homestead, has erected a homestead 
thereon and is in occupation thereof at 
the commencement of the Act is also a 
Kudikidappukaran even if the owner of 
the land has withdrawn the permission 
ŝo given: and has demanded of him to 
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vacate therefrom at any time prior to the 
commencement of the Act. 


` 8 However, protection from unfet- 
tered power of eviction was given under 
` the above-said legislations only to those 
kudikidappukar who, with the. permission 
of the landholder, had built their own 
hutments on the former’s lands and not 
to those who were allowed to occupy 
huts constructed by the landholders. By 
the Kerala Stay of Eviction Proceedings 
Ordinance 1957 and the Kerala Stay of 
Eviction Proceedings Act 1957 the protec- 
tion was extended to all kudikidappukars, 
those who were permitted to occupy huts 
built by the landlords. The above-said 
Act was amended by the Kerala Stay 
of Eviction Proceedings Act, 1958. : What 
is material so far as the present discus- 
sion is concerned, is that to clause (3).in 
S. 2 defining ‘kudikidappukaran’ as sub- 
stituted by the Amending Act - two ex- 
planations were added of which the 2nd 
` explains what a hut is and the Ist is as 
follows:— 


“Explanation L Any person who was 
in occupation of a kudikidappu on the 
commencement of the Kerala Stay of 
Eviction Proceedings Ordinance 1957, 
shall be deemed to be in occupation of 
such kudikidappu with permission as re- 
quired under this clause.” 


9. The above Explanation makes it 
clear that the object in view of the legis- 
lature was what we said earlier in para 7 
by providing that the permission deemed 
thereunder is “permission as required 
under this clause”, that is to say, per- 
mission as required by S. 2; clause (3) of 
the Kerala Stay of Eviction Proceedings 
Act, 1957 as amended by the Kerala Stay 
of Eviction Proceedings (Amendment) 
Act, 1958. The said clause speaks of the 
kudikidappukaran as a person who , has 
no homestead or land of his own to erect 
a homestead and, (i) who has been per- 
mitted...... to have the use and occupa- 
tion of a portion of the land...... or (ï) 
ween who has been permitted......to occupy 
the hut......... What the Explanation says 
is to deem permission as aforesaid, or in 
other words, to deem initial permission. 
This explanation does not use the word 
‘kudikidappukaran’ but refers to ‘any per- 
son in occupation of a kudikidappu at the 
commencement of the Kerala Stay of 
Eviction Proceedings Act, 1957 (11-4- 
1957). The object here also appears to be 
to clarify that a kudikidappukaran whose 
occupation of his kudikidappu was per- 
missive to-start with is still a kudikidap- 
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pukaran within the meaning of the word 
kudikidappukaran even though the per- 
mission given has been withdrawn, 


10. Explanation II to S. 2 (20) defining 
Kudikidappukaran in the Kerala Agrari- 
an Relations Act, 1960 repealed by S. 132 
of the K.L.R. Act reads:— 


_ “Explanation I. Any person who was 
in occupation of a kudikidappu on the 
lith day of April, 1957, and who continu- 
ed to be in such occupation at the com- 
mencement of this Act, shall be deemed 
to be in occupation of such kudikidappu 
with permission as required under this 
clause.” 

(The Kerala Stay of Eviction Proceedings 
Ordinance came into force” on 11-4- 
1957). Explanation II to S. 2 (25) of the 
K. L. R. Act, before the same was re-cast 
by S. 20fthe K.LR. (Amendment) Act, 
1969, was identically worded as Explana- 
tion II in the 1960 Act, which we have 
extracted above. 


11. The same (what we said in para 9) 
could, perhaps, be said of Explanation I 
to S. 2 (20) of the Kerala Agrarian Rela- 
tions Act, 1960 and Explanation II to Sec- 
tion 2 (25) of the Kerala Land Reforms 
Act, 1963 as originally enacted, despite 
the fact that what is required thereunder 
to avail of the explanation is ‘occupation 
of the kudikidappw’ as on 11-4-1957 and 
thereafter also, without break up to the 
commencement .of the respective . enact- 
ment. However, it is debatable as to why, 
then, the legislature, at variance with the 
provisions in the earlier Acts, insisted 
upon occupation during the period 11-4- 
1957 up to the commencement. of the Act, 
instead of simply saying ‘any person who 
was in occupation on 11-4-1957’ or ‘any 
person who was in occupation at the 
commencement of the Act’ of a kudi- 
kidappu shall be deemed to be in occupa- 
tion of such kudikidappu with permis- 
sion as required under this clause, if the 
legislative intent was only to clarify 
that a kudikidappukaran in occupation of 
his kudikidappu after withdrawal of the 
permission is also within the ambit of the 
word ‘kudikidappukaran’. The object ap- 
pears to be somewhat different from that 
expressed by the provisions in the earlier 
statutes, but in view of the use of the 
expressions ‘in occupation of a kudi- 
kidappu’ and ‘in occupation of such kudi- 
kidappy’ therein, and in the background 
of the corresponding provisions in the 
earlier statutes which were only clarifi- 
catory, the legislative intent. has not been 
clearly expressed.” 


~ 
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12.. However this Court in Gopalan v. 
Chellamma, (1966 Ker LT 673) construed 
the said fiction contained in Explanation 
E to S. 2 (25) of the K.L.R. Act as fol- 
lows:— : 

“Explanation Il appended to the defi- 
nition enacts that the requisite permission 
shall be deemed, without proof, to exist 
when occupation of “kudikidappu” on the 
lith day of April, 1957 and the continu- 
ance of such occupation till the com- 
mencement of the Act are proved. Kudi- 
kidappu, by its very definition in the 
same clause (quoted above), refers to the 
land and the homestead permitted to be 
erected or the hut permitted to be occu- 
pied, In order to claim the benefit of Ex- 
planation Ilit has necessarily to be shown 
that the original occupation was of a 
kudikidappu. The effect of Explanation 0 
ıs that a person, who has no land or 
homestead of his own and who was per- 
mitted to put up a homestead on a por- 
tion of the land in lawful possession of 
another or to occupy a hut thereon and 
has been in occupation of such homestead 
or hut from the 11th day of April, 1957, 
to the date of commencement of the Act, 
will not lose the benefit of such permis- 
sion even though it was subsequently 
withdrawn and even though he was oust- 
ed from the land after the commencement 
of the Act.” 


It is explained later on in that decision 
that ‘the fictional permission relates only 
to the later occupation on date of com- 
mencement of the Act and not to the old 
occupation had on llth day of April, 
1957’. It was necessary, as ruled therein, 
that one should prove and establish that 
he was in occupation of the land or the 
hut as the case may be on 11-4-1957 with 
the requisite permission; and then, he 
need only prove the factum of continued 
occupation therefrom ‘till date of com- 
mencement of the Act in order to be a 
‘kudikidappukaran’. We are afraid that 
this Court in that decision omitted to no- 
tice the expression qualifying the word 
‘permission’ in Explanation II, namely, 
: permission as required under this 
clause’ (emphasis supplied); ‘permission’ 
required under the main clause is, as ear- 
lier seen, initial permission to occupy the 
land or the hut as the case may be as 
mentioned in the main clause, S. 2 (25), 
and.we are bidden by the Explanation to 
suppose that the occupation is with such 
permission as required thereunder, de- 
Spite the fact that there was no such in- 
itial permission or-that no proof is forth- 
coming of such initial permission, 


Aishabi (FB) Ker. 189 


13. The term ‘kudikidappu’ in the ex- 
pression ‘any person who was in occupa- 
tion of a kudikidappu on the 11th day of 
April; 1957’ in the Explanation appears to 
have been strongly relied on by the learn- 
ed Judge in Gopalan v. Chellamma (1966 
Ker LT 673) to hold that only on proof 
of permissive occupation on 11-4-1957 
could one be said to be a kudikidappu- 
karan on the basis of the Explanation, 
The reasoning is: Kudikidappu under the 
definition is ‘the land and the homestead 
or the hut so permitted to be erected or 
occupied...... 3; ‘so permitted’ means per- 
mitted as stated in the earlier portion of 
that definition in respect of the word 
kudikidappukaran; there the verb used is 
the present perfect tense viz., ‘has been 


permitted’; therefore the permission given 


must be continuing in effect till the rel- 
evant date.’ f 


14. The present perfect tense: ‘has 
been permitted’ signifies a hypothesis 
without regard to time, past or present, 


Such usage is familiar in legal parlance. 
See the State of Bombay v. Vishnu 
Ramachandra, (AIR 1961 SC 307), Kun- 
hammad Keyi v. Premalatha (1962 Ker LT 
366) and the recent decision Anujan Nam- 
budiripad v. Offcial Liquidator (1978 Ker 
LT 865): (1979 Tax LR 1640) to which one 
of us was a party. A passage extracted in 
the last mentioned case from the judg- 
ment of Knight Bruce L. J. In re Storie’s 
University Gift and in re the Charitable 
Trusts Acts, 1853 and 1855 (1860) 30 LJ 
Ch. 193 (198) lucidly brings out the dis- 
tinction between the different usages of 
the present perfect tense, and we propose 
to quote it here even at the risk of repe- 
tition:— 

“Now, I have no doubt it may well be 
said of a boy who has left a school, that 
he has been three years at the school if 
he has been there for three years at any 
time during the period of his education; 
but I do not think it can be well said of 
a boy that he has been three years at a 
school at a given time unless he had been 
for the three years immediately preceding 
that time.” (Emphasis supplied). 

The expression ‘has been permitted’ in 
the ‘definition, therefore, means, ‘has been 
permitted at any time’ and is not used 
with reference to any given point of time 
up to which such permission is extant. 
Thus the basic promise upon which the 
reasoning is built up (as above stated) in 
Gopalan v. Chellamma (1966 Ker LT 673) 
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is, we venture to Bay. Wih ultmost E ReSDECG 
wrong. > ` ; 


15." Velu Pillai J: in s. A. 558 ‘OE. iger 
had in fact ruled on the lines: stated. ‘by 
us in the preceding paragraph prior to 
the décision in Gopalan'v. Chellamma 
(1966 Ker LT 673) but. .this decision ap- 
pears to have been not cited therein, This 
is what Velu Pillai J. said:— 


Tt was also argued: by -learned - bree 
‘that under the definition of ‘kudikidappu- 
‘karan’ in Section 2, clause (25) of Act l 
of 1964, unless. the: “permission originally 
‘granted, to the defendants or their. pre- 
decessors, to have the use and occupation 
‘of the portion of the land for erecting’ the 
homestead, was renewed or who in force, 
these rights. cannot be recognized.» . The 
definition: follows the definition. in previ- 
ous enactments..Learned counsel is wrong 
. tn his submission; that the permission ad- 
mittedly. granted at the.inception requir- 
ed to be renewed from time to time or-at 
the time ‘Act 1 of 1964-came into force, 
The ‘permission, granted originally was 
for the use and occupation, of the land. for 
the purpose of erecting a, homestead, and. 
-once such. permission was granted, rights 
of kudikidappu accrued. ‘These rights 
cannot be taken away subsequently. Per- 
mission . once ‘granted is. -irrevocable. It: is 
not open to the plaintiffs, as contended 
for them, to revoke or withdraw the per- 
mission, by the institution of the suit or 
by other means, -The kudikidappu rights 
have therefore to be upheld. No , other 
point was-urged in the appeal or in - the 
cross-objection, They are both - dismissed 
with, costs,” 


” 16. In the light of the’ PERA discus - 
` sion, we are of the view, with respect 
that: it cannot be taken that Gopalan: v. 
Chellamma (1966 Ker LT 673) construes 
Explanation. II to S. 2 oal of .the K.LR, 
Act correctly, . 


- H. The K.LR. “Act underwent com- 
prehensive - amendments as, per the 
‘Kerala Land Reforms (Amendment) Act 
1969. (hereinafter, the Amending Act).the 
bill. whereof was introduced in the Legis= 
lature’ on 16-8- 1968. One -of the Amend- 
ments was substitution of S. 2 (25) of the 
K.L.R, Act. What-is material.so far -as 
this case is concerned ‘is that Explanation 
II discussed in the éarlier -paragraphs 
herein. was transposed as a proviso which 
- runs-as follows: ia E 


t “provided that a person ae on the 


16th August, 1968,- was in occupation _ of 
‘any land ‘and the homestead Sheen or 
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.in occupation of ‘a hut. belonging to any 


‘other. person, ahd who continued to be 


in such occupation at the. commencement 
of. the Kerala: Land . Reforms - (Amend- 
‘ment) Act, 1969, shall be deemed to be in 
occupation of such land and homestead 
‘or hut, as the case may. be, with permis- 
sion as required under -this clause”. 
‘The Legislature omitted the word ‘kudi- 
kidappu’ that occurred in Explanation‘ I, 
And shifted the period of occupation ‘re- 
quired from that mentioned as-11-4-1957 
to the date of commencement of- the 
K.L.R. Act to that-specified' as 16-8-1968 
to the date of commencement of the 
Amending Act. 

-. 18. Of the above Proviso this Court in 
Mariam v. Xavier,- (1971 Ker LT 709) said 
that ‘the initial. leave to-occupy is obli- 
gatory to make the dweller a kudikidap- 
pukaran’ and that. ‘the proviso operates 
only ‘at the next stage’, thereby: ‘holding 
that despite-the fiction created ‘by the 


‘proviso that a person who was in occupa: 
tion on 16-8-1968 and continued to be in 


occupation ‘at the commencement’ of the 
Amending Act of the land 'and the home- 


_ stead thereon or of-a hut peers to any 


other ‘person, as the case may be; ‘shall 
be deemed to be in occupation of such 
land and homestead, or the hut, as the 


¢ase:may be, with permission as required | 


under this clause’ (emphasis given), or in 
other words, shall be deemed to .be in 
such occupation with the permission. re- 
quisite under that clause, S. 2 (25), which 
is initial permission, initial permission 
nas -to be established. The reasons . stated 
a? 

“Viewed against the history and the 
constitutional back-drop of the kudi- 
kidappu provision in the tenancy legis- 
lation of-the land calculated to stabilise 
agrarian labour settled on the land, .to 
start with by the owner’s consent, the 
legislative project only sanctions their 
continuance against the. owner’s will ra- 
ther than freeze all occupation even such 
as-is secured by Criminal trespass. The 
law loves neither ‘him who grabs. land 
or buildings; for;-that would be. human- 
ism gone haywire, nor him ‘who bull- 
dozes humble ‘dwellers out- -of their 


_shaks, .for-that would be'a negation of 


humanism- behind me 


statute.” 
19. Legislature once aati sensed in 


the wholesome - 


to remove any doubt about ‘its intention - 


‘the accent’ of which as ‘stated in Mariam 


v. Xavier was ‘on the need for permis- 


sion™ as is (as said there) evident from 


‘the tact ‘that the legislature” does = nof ` 
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deem them to be Kudikidappukars as 


such but only to possess the permission 
required under this clause’ (emphasis 
supplied). This was done by the Kerala 
Land Reforms (Amendment) Act, 1972. 
The Legislature omitted the proviso. to 
S. 2 (25) retrospectively from 1-1-1970 
and introduced, also retrospectively, Ex- 
- planation II-A to that sub-section. The 
material portion of planes IT-4 
reads:— 


“Notwithstanding any judgment, diie 
or order of any court, a person, who, on 
the 16th day of August, was in occupation 
of any land and the dwelling house there- 
on (whether constructed by him or by 
any of his predecessors-in-interest:- or be- 
longing to any other person) and conti- 
nued to be in such occupation till the 
lst day of January, 1970, shall be deemed 
to be a kudikidappukaran”” 


20. Hereunder, the period of occupa- 
tion necessary to attract the -fiction is the 
same as under the proviso, ie. from 
16-8-1988 to 1-1-1970 on which. date the 
Amending Act of 1989 came into: force. 
The ‘deeming’ now is that he who satis- 
fies the requirement mentioned in Expla- 
nation I-A ‘is a kudikidappukaran”. The 
requirement necessary to avail of this 
deeming provision is the same 
as under the proviso, 
the said requirement now. 
comprehensively expressed as ‘occupa- 
tion of any land and the dwelling house 
thereon (whether constructed by him or 
by any of his predecessors-in-interest or 
belonging to any other person)’ so as te 
take in both clauses of kudikidappukars 
mentioned in sub-clauses (a) and (b) of 
sub-section (o) of S. 2 of the KL. RB 
Act. ; 


is 


21. Before we proceed to examine Ex- 
planation II-A to S. 2 (25) introduced inte 
the K.L.R. Act by the Kerala Land Re- 
forms (Amending) Act, 1972, it is neces-. 
sary to refer to three more decisions of 
this Court construing the proviso to Sec- 
tion 2 (25) which. was. deleted retrospec- 
tively by the above-said Amending Act. 
The first of these is the Division - Bench 
decision in George v. Sivadasan, _ (1972 
Ker LT 107): (AIR 1972 Ker 113), It- may 
be recalled that the Proviso omitted the 
word “kudikidappu’ which expression 
paved the way for the view expressed in 
Gopalan’s case and instead used the ter- 
minology: ‘was in occupation of any land 
and the homestead thereon, or in occupa- 
tion of a hut belonging to any other per- 





. thereby omitting the expressions 


though - 
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son’. Therefore, it was: held in George v. 
Sivadasan that ‘a person -claiming the 
benefit of the proviso and. to prove that 
he was in occupation of the land and the 
homestead: thereon’ or he was in occupa- 
tion of the hut’ on the relevant date, 
16-8-1968; and that applying the defni- 
tion of ‘hut’ and ‘homestead’ in Explana- 
tion I to S. 2 (25) as amended -by the 
Amending Act of 1969, it is necessary for 
him to further prove that ‘the homestead 
whichis occupied by him was erected by 
him on a land given to him for that pur- 
pose or that his occupation of the hut 
was given to him’. Presumably it was in 
view of this decision ‘that . Explanation 

I-A. changed’ the language as: ‘was in 
occupation of any land and the dwelling 


house thereon (whether constructed by 


him or by any of -his predecessors-in-in- 
terest or belonging to any other person), 
‘home- 
stead’ and ‘hut’. 


22. The next case we have in mind is 
the Full Bench decision in Thankappan 
Asari v. Ammakutty Bai (1973 Ker LT 
443). The Full Bench adopted the same 
reasoning as that is stated in George v. 
Sivadasan (AIR 1972 Ker 113). The Full 
Bench set out one more reason in sup- 
port of that view, namely, that the word 
‘occupation’ in the Proviso is to be under- 
Stood as ‘lawful occupation’ and not the 
occupation of a trespasser, According to 
the Full Bench this is so because any 
other construction would be contrary {0 
‘commonly recognised concepts of what 
is right, just and ethical’ and not (in har- 
mony with the existing law’. This in our 
view is, with great respect, an irrelevant 
consideration so far as construction of a 
statutory fiction is concerned, as will be 
seen in due course hereinafter. But for 
the fact that this Full Bench decision can 
have only persuasive effect on us in res- 
pect of construction of Explanation I-A 
involved in the. case on hand and cannot 
have any authoritative conclusiveness so 
far as the construction of Explanation 
I-A is concerned, we would have refer- 
red the question of construction of the 
proviso to a larger Bench. Moreover, the 
proviso itself is not in force now. 

` 23. The third case which needs to be 
noticed is the decision in Peter v. Itty- 
cheria (1971 Ker LT 481): (AIR 1971 Ker 
276) referred to in Thankappan Asarrs 
case, Therein’ the’ : defendants-appellants 
fought are oe which was one-for re 
covery: o: e t property, Tight up to 
this Court, setting up a case ` of benami 


* 





~- 192 Ker. 


and in the alternative, of adverse posses- 
sion. They had not advanced any claim 
_ for kudikidappu rights, in the lower 
courts, This Court noticed that the lower 
appellate Court disposed of their appeal 
only in 1967 after the K.L.R. Act came 
into force. In this Court, a 3rd alterna- 
tive case was advanced relying on the 
Proviso and this contention was dismissed 
on the ground that having set up a plea 
of adverse possession (which is destruc- 
tive of permissive occupation), they can- 


` not be allowed ‘to turn round and to say 


that they must be deemed to be in pos- 
session with permission’. However, there 
are certain observations therein to the 
effect that if the occupation on the rele- 
vant date is proved to be adverse to the 
person whose permission is to be deemed 
then he would not be a kudikidappu- 
karan, While as regards the first proposi- 
tion (blowing hot and cold) we express 
no definite opinion, about the second, we 
wish respectfully to point out that the 
proviso is not a rule of rebuttable pre- 
sumption but a fiction, and that, a statu- 
tory fiction and, therefore, a rule of irre- 
buttable assumption or supposition, to 
which aspect we will advert to in due 
course hereinafter, as already stated, 


24, Now- we take up Explanation II-A 
to S. 2 (25) of the K.L.R. Act as amended 
by the K.L.R. (Amending) Act, 1972 in 
the background of the legislative history 
discussed above, the sequence of which, 
very briefly stated is: When the words 
‘in occupation of a kudikidappu’ in Ex- 
planation II to S, 2 (25) in the K.L.R. Act 
as originally enacted was held by this 
Court to be suggestive of the need for 
the person claiming kudikidappu right 
thereunder to prove permissive occupa- 
tion as on the relevant date (11-4-1957 
thereunder), the legislature omitted the 
word, “kudikidappu”’, and resorted to the 
terminology of ‘in occupation of any land 
and the homestead thereon, or in occupa- 
tion of a huf...... ’ in the proviso to Sec- 
tion 2 (25) as amended by the Amending 
Act, 1969. When this Court pointed out 
that still the emphasis of the fiction is on 
the permissive aspect of occupation and 
not on the status of the person as kudi- 
kidappukaran, and that the words ‘home- 


stead’ and ‘hut’ are indicative of the re-. 


quirement that permissive occupation as 
on the relevant date (16-38-1968) has to 


be established, the legislature reacted -by ` 


omitting the words ‘homestead’ and ‘hut’ 
from the fiction and laying: stress on the 
status as“ kudikidappukaran by enacting 
Explanation I-A to S. 2 (25) 
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K.L. R. Act asperthe K.L.R. (Amending) 
Act, 1972. How do we understand the said 
explanation according to its plain 
grammatical meaning- or with some re- 
servation is the point for consideration. 

25. About the legislative intent of Ex- 
planation II-A there can arise no doubt, 
and that is, to introduce a statutory fic- 
tion that unrelated to any proof of per- 
mission, one who comes within the scope ` 
of Explanation H-A, and does not fall 
within the ambit of the proviso ‘thereto, 
is a kudikidappukaran. The only question 
is whether this legislative intent is ref- 
lected in the language used in Explana- 
tion I-A. We may here usefully quote 
the following principle of statutory con- 
struction stated by Lord Diplock in 
Courts and Legislators p. 10 -as stated 
in Cross on Statutory Interpretation 
1976, p. 93:— 

“Lord Macmillan said that the legisla- 
ture had ‘plainly missed fire’ (1) To this 
Lord Diplock has sirice retorted’ extra- 
judicially that if, as in this case, the 
courts can identify the target of Parlia- 
mentary legislation, ‘their proper func- 
tion istosee that itis hit;’ not merely to 
record that it has been missed.” 

We are also aware of the other principle 
govern ng ‘statutory construction, name- 
ly, that for the purpose of giving effect 
to the legislative intent the courts shall 
not introduce into the statutory provision 
‘words or phrases which might succeed 
where the draftsman failed’ as said by 
Lord Simonds in the Ayreshire- Insurance 
Case (1946) 1 All ER 637 (at p. 641) it- 
self, — 

. 26. Two things have to be emphasised 
in this connection and they are: (i) the 
fiction is-in the definition clause and (ii) 
it is a statutory fiction and not a legal 
fiction. Legal fictions were resorted to in 
English law to conceal the fact that a rule 
of law has undergone alteration in that 
its letter remaining unchanged, its opera- 


-tion-is modified. They are suppositions 


which are known to be untrue, but which 
are not allowed to be denied, in order that 
some difficulty may be overcome, and 
substantial justice secured. Legal fictions 
are, therefore, controlled by the maxims; 
“fictio legis non operatur damnum vel 
injuriam’ (a legal fiction does not work 
loss or injustice) and ‘In , fictione. juris 
semper aequitas existit (equity is ‘the 
life of a legal fiction). These maxims have 
no application to statutory fictions. This . 
distinction has been pointed out by a Full 


(1) 1946 (1) All WR 637: at p. 641, 
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Bench of this Court in Roswari Amma v. 
Meenakshi Ammia (1963 Ker LT 920), 
M. S. Menon, C. J. speaking for the Court 
therein said that ‘as far as the effect of 
statutory fictions are concerned the pro- 
per approach is the approach of Lord 
Asquith in East End Dwellings Co, Ltd. 
v. Finsbary Borough Council (1952 AC 
109) and quoted the following passage 
therefrom, a passage approvingly quoted 
by the Supreme Court in M. K. Venketa- 
chalam v. Bombay Dying and Manufac- 
turing Co. Ltd. (AIR 1958 SC 875) and 
Commissioner of Income-tax, Delhi v. 
Teja Singh (AIR 1959 SC 352) (at p. 
355):— 

“If you are bidden to treat an imagi- 
nary state of affairs as real, you must 
surely, unless prohibited from doing so, 
also’ imagine as real the consequences 
and incidents which if the putative state 
of affairs had in fact existed, must inevit- 
ably have flowed from or accompanied 
The statute says that you must 
imagine a certain state of affairs; it does 
not say that having done so, you must 
cause or permit your imagination to 
boggle when it comes to the inevitable 
corollaries of that state of affairs,” 


27. Therefore, we will construe the 
above statutory fiction in the definition 
clause without being concerned (as stated 
by Viscount Simon in Emperor v. 
Benoari (AIR . 1945 PC 48) ‘with the policy 
involved or with the results, injurious or 
otherwise, which may: follow from giving 
effect to the language used’ and applying 
the rules of construction stated earlier. 
` 28. In the backdrop of the above dis- 
cussion Explanation II-A to S. 2 (25) of 
the K.L.R. Act has to be understood in 
its plain grammatical meaning without 
any reservation. Being a statutory fic- 
tion, it has to be applied, without any in- 
quiry as to whether its application would 
result in any injustice or injury (as com- 
monly understood) in any given case. 
Any inquiry thereinto is shut out by the 
Statute and is not called for. The legisla- 
ture having chosen to bid so, it is not 
for the Court to sit in judgment over the 
wisdom thereof or its justness. The only 
matter which this Court can examine is 
its legislative competency and constitu- 
tional validity. On this point it needs 
only to be mentioned that the K.L:R. 

. (Amendment) Act, 1974 (1972?) by which 

Explanation II-A was introduced into the 

K.L.R. Act has been included in the Ninth 

Schedule as per the Constitution (34th 

Amendment Act, 1974 and therefore, Ex- 
1981 Ker./13 X G—3l 
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planation II-A has the protection of Arti- 
cle 31B of the Constitution. 


29. Under` the -impression that the 
K.L.R. (Amendment) Act, 1974 is not in 
the Ninth Schedule Govindan Nair C, J. 
in Chinnan v. Gopinathan (1975 Ker LT 
50) on behalf of a Division Bench said 
that in order to save Explanation II-A, 
the same has to be read down confining 
its scope to persons in lawful, that is, per- 
missive occupation and not extending its 
availability to trespassers, However, the 
same learned Chief Justice in Mohammed 
Mytheen v. Sreedharan (1976 Ker LT 919) 
(FB) realizing the mistake, left open the 
question of construction of Explanation 
H-A, wherefore Chinnan’s case is no 
more authority for the proposition stated 
therein. Yet, another Division Bench, 
without noticing the Full Bench decision 
in the Mohammad Mytheen case, follow- 
ed Chinnan’s case, the decision in San- 
karan v. Kumaran (1977 Ker LT 275) 
without any independent discussion. In 
view of the Full Bench decision in 
Mohammad Mytheen’s case, the decision 
in Sankaran v. Kumaran cannot be said 
to have construed Explanation H-A 
correctly. ai ' 


30. In Achuthan v. Narayani Amma, 
(1980 Ker LT.160): (AIR 1980 NOC 90) 
two of us (Poti J. as he then was and 
Janaki Amma J.) held that the effect of 
Explanation II-A is to dispẹnse with 
proof of permissive occupation, either in, 
support or rebuttal thereof, and that even 
in the absence of such proof and without 
any enquiry as regards the original occu- 
pation, a person who satisfies the condi- 
tion mentioned therein and does not fall 
within the ambit of the proviso thereto 
has to be deemed to be a kudikidappu- 
karan. 

31. In Moideenkutty v. Gopalan (1980 
Ker LT 468) another Division Bench took 
a view contrary to that taken in Achu- 
than’s case. This has led to the reference 
of this case to the Full Bench as stated 
earlier herein. This decision proceeds on 
the basis that S. 4 (2) of the T. C. Act, 
1955, Explanation II to S. 2 (20) of the 
Agrarian Relations Act, 1961, Explanation 
II to S. 2 (25) of the K.L.R. Act, and the 
proviso thereto as inserted by the 
Amending Act, 1969 are intended to pro- 
tect a kudikidappukaran who began occu- 
pation of his kudikidappu under permis- 
sion by providing for the statutory con- 
tinuance of the permission initially given 
till the commencement of each. of the 
above mentioned statutes, and . considers 
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fiction, which .right: from: 1955 been. only 
to, cover a stage subsequent to the initial 
permission been altered or widened | to 


cover a, case of initial permission also by. 


Act 17 of. 1972 as is. sought to be contend- 
ed by the counsel for the. occupant? This. 
question is answered in the negative, 
holding that. unless initial permission for 
occupation . of the dwelling house is estab- 
lished. Explanation I-A will. ‘not be at- 

_ tracted. On the premise that the scope. of 
the.. fiction: i in the, previous enactments 
is, -as aforesaid, ! to. „make, good. the, .con- 
tinuity of initial permission (which might 
have been withdrawn): up to -the com- 
mencement of the concerned, statute, and 
in that context, this- decision, . construes, 
the word ‘occupation’ ` in Explanation 
I-A as ‘awful occupation’, though as 
stated „therein the. egpresäion ‘in occupa- 
tion’ dehors fram the context may sug- 
gest an occupation even, without initial 
permission. According to this decision. the 
change in, language in ‘Explanation I-A 
(omission of. the. words, . ‘homestead’ and 

. ‘hut’ ‘and use of the expression ‘dwelling 
house’ ete.) is. of no consequence because 
‘it conveys the.same idea as ‘homestead’ 
and ‘hut’. 


32. We. Toje heredbetore- in detail 
discussed: the’ theory of ‘continuity of per- 
mission given’ ‘up to ‘the: relevant date 
mentioned in each ‘of the statutes;. a 
theory based-on the expression ‘has been 
permitted’, -and found that that theory 
cannot hold water ‘either with reference 
to the legislative history’ or with refer- 
ence to the use of the ‘present perfect 
tense `- ‘has ‘been permitted’, an ‘expres~ 
sion used’ in’ all the statutes with which 
we ‘are here concerned,” unrelated’ and 
without reference to any given point of 
time,’ We have also earlier’ “Herein held 
that the’ legislative: intent as Tévealed by 
Explanation’ Ti to S. 2 (20) “of the- Agrarian 
Relations Act, 1661; Explanation It-to Sec 
tion’ 2 (25) of the Kor R. Act’ as- originally 
enacted, “the proviso: thereto’ introduced 
by the K.L.R. (Amending)- Act; 1969 and 
Explanation H-A now under’ *: eonsidera- 
tion, is not clarificatory, ‘that ‘is to say, 
hot to make it clear that one who “began 
the occupation ofthe land or the hut, as 
the’ ‘case: may “be, under’ permission ‘is -a 
kudikidappukatan even after--such' ` per 
mission hasbeen withdrawn, which*ap- 
pears to have been the object of S. 4 (2) 
im the ‘Travancore ‘Act, 1124, Si 4 (2) in 
the T? C. Act, 1955-atid of. “Explanation I 
to S::2 (3) ofthe Kėrala Stay of Eviction 
Proceeding Act, 10a as amended by the 


Velayudhan ve Aishabi (FB). ` 
the question, .“has.,the scope-of : this: iegal. 
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Kerala Stay: . of.) Eviction’ . Proceedings 
(Amendment) Act;:1958.. Beginning. with: 
Explanation D to’S? 2: (20) in the Agrarian’ 
Relations Act, 1961 the. object of tthe legis- 
lature was to introduce -a statutory’ fic- 
tion .to ‘the effect. thata person who was 
in. occupation: of a dwelling: house and its 
site (of the nature ‘and having the ‘charac- 
teristics of a kudikidappu, though: not a 
kudikidappu: in. the sense. `-that-:word - is 
defined in..the. respective ‘Act) during a 
period of. time extending óver; in the first- 
Instance;-from 11-4-1957:: to the .com- 


- mencement of Act 4 of 1961, then, from 


11-4-1957 to the date of | commencement 
of Act 1 of 1964 and then, from 16-8-1968 
to -1-1-1970, the date:-of: commencement 
of the Amending Act:.of 1969, is a kudi- 
kidappukaran. _However the language em- 
ployed was not -happy,'and to a. certain: 
extent, perhaps, dubious.. So viewed the 
expression ‘in occupation’ in.. Explanation 
O-A means :only occupation of any: kind, 
lawful or unlawful, permissive or other- 
wise. As- already stated the Statute- does 
not: allow an enquiry into the nature and 
character of the occupation. Ifin" order 
to: give effect to-the legislative’ object .no 
word can -be added to a legislation, cer- 
tainly no word can. be added to. it to ‘de- 
feat. the object thereof. On--the other 
hand, the aim shall be to see.. that the 
legislature achieves its, object, of course, 
without, doing violence to. the. “language 
employed by it. - 

33. We have.'already ikad to the 
change: in the language employed in Ex- 
planation I-A. The--proviso to Eeplana= 
tion I-A is as follows—~ > 

“Provided . that no-such person. shall. be 
deemeđ- to: be. a kudikidappukaran—.. 

(a) in cases . where.. the- dwelling: house 


bas not been constructed by such person. ~ 


A by, any of his Drona o in. interest, 7 
3): such welling foss: was: aaa 
ed.at a cost, at the time:of construction, 
exceeding c seven pagel candy atty 
rupees; or ` :. i nS, 
Gi) such dwelling Hane: could’ ass: ‘at 
the time of'- construction, yielded a 
monthly rent exceeding - -five rupees; ‘or 
- (b) if he has a building or is in posses-. 
sion “of any land’ exceeding. in extent 
three cents in ‘any ‘city. or. major miunici- 
pality or five cents_in any “other munici- 
pality or. ten cents’ in “any panchayat 
area or township, ‘either an-ownéy ‘or ‘as 
tenant, on which, he could erect a build- 
mg 
Compare ‘the “above proviso with, ‘Expla- 
nation II to S. 2 (25) which reads:— 
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“For the purposes of: this clause,— ` 

(a) “hut” means; any , dwelling house 
constructed by a person other- than -the 
person permitted to occupy it— 


(i) at`a cost, at the timè of construction, 
not exceeding seven hundred ` and — fifty 
rupees; or : 


(ii) which could have-at the time of 
construction yielded -a monthly rent- nor 
exceeding five rupees, > . 
and includes any such dwelling ‘house re- 
constructed by the kudikidappukaran in 
accordance with-.the peoyisions 7 ‘ob ‘Ree: 
tion 79; and... > ) 


(b) “homestead”, means, unless the con- 
text otherwise requires, any -dwelling 
house erected by the person permitted 
to have the use and occupation of any 
land for the purpose of such erection, and 
includes any such dwelling house recon- 
structed by the kudikidappukaran in ac- 
cordance with -the provisions of Sec- 
tion 79.” -, È 


34. It will-be seen that the words 
‘hut? and ‘homestead’ have been delibe- 
rately omitted and instead somewhat cir- 
cumlocutory language has been employed 
where the legislature could have express- 
ed the same idea by simply retaining the 
words ’hut’ and ‘homestead’, This as al- 
ready said earlier herein was in view of 
the decision of this Court in- George v. 
Sivadasan (1972 Ker LT 107): (AIR 1972 
‘Ker 113) and Thankuppan Asari v. Am- 
mukutty Bai (1973 Ker LT 443). We are 
‘unable to subscribe to the view expressed 
‘in Moideenkutty v. Gopalan (1980 Ker LT 
468) that this substitution of ‘cireumlocu- 
tory expression in place-of two simple 
‘words amounts only to an innocuous re- 
‘drafting, for we should assume that the 
‘legislature does not indulge in round- 
about-speaking with no purpose. 


' 35. It is contended that the function 
of an Explanation is to clear any ambi- 

guity in the main section. The argument 
is that, therefore, the expression ‘in. occu- 
pation’ in the, Explanation has to be read 
as ‘in lawful occupation’. Elaborating 
the point it is submitted that unless occu- 
pation began with permission, the occu- 
pation will not be lawful. We are not 
impressed with the above argument. 
Firstly, there is no ambiguity in S. 2 (25) 


that needs to be cleared by any statutory ' 


device. As already seen,. a person . who 
has been permitted at any time to have 
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the. use and occupation of a portion: of 


ithe land for the purpose of erecting 3 


homestead or who has-been ‘permitted. at 
any time to,occupy:a hut.belonging to 
another is. a kudikidappukaran. for the. 
purposes of the Act even after such per- 
mission .has been withdrawn and he has 
been- even ousted thereafter in violatior 
of any of the Statutes prohibiting . his 
eviction. Secondly, if the Explanation is 
read in the manner suggested, it will only 
create confusion, We will read it as sug- 
gested: ‘...... a person, who, on 16-8-1968 
was in lawful occupation (Le. in occupa- 
tion which -to start with the permissive) 
of any land and. the dwelling house 
thereon.....: and continued to be in such 
lawful occupation till 1-1-1970, shall be 
deemed to be a kudikidappukaran.’ While 
under the main clause a person, who 
began occupation under permission but 
has been ousted in violation of the pro- 
tection afforded by.the several statutes, 
would be a kudikidappukaran, even if, 
{at the time the question .arises as to whe- 
ther he is or is not a kudikidappukaran) 
he is not in actual occupation, Explana- 
tion H-A read in the manner suggested 
by the learned ‘counsel for the respon- 
dent says that a person who began his 
Occupation under permission would be 
deemed to be a kudikidappukaran if he is 
in: occupation . during .16-8-1968 to 1-1- 
1970. In other words, to avail of the main 
provision one need only prove initial per- 
mission to occupy but to get the benefit 
of Explanation H-A one has ‘to. establish, | 
besides initial permission, continued 
occupation over the period from 16-8-1968 
to -1-1-1970.. If initial permission can be 
and is proved, why should one have re- 
sort to the Explanation? Thirdly, an Ex- 
planation may widen.the scope of. the 
main section: Hiralal Ratan Lal v. Sta-e 
of U. P, (1973) 1 SCC ,216° (225): ore 
1973 SC 1034). 5 


36. If on the other and Explanation 
II-A is treated as an addendum to Sec- 
tion 2 (25), that is, some thing said by 
way of widening the definition; the same 
would serve a purpose and there would 
arise no confusion. So construed, he, who 
falls within the ambit of the main clause 
Le, S. 2 (25) (here, he need not neces- 
sarily be in actual occupation) is a kudi- 


-kidappukaran; and, he, who comes under 


the Explanation and can avail of the fic- 
tion created by it (here, he need not prove 
initial permissive occupation but only 
actual occupation) is also a kudikidappu- 
karan, There is no repugnancy at all 
between the two provisions because Sec- 
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tion 2 (25) deals with one situation where 
one would be a kudikidappukaran and 
the Explanation deals with an entirely 
different situation where one would bea 
kudikidappukaran. Or, if, S. 2 (25) is 
treated as the main provision, then, Ex- 
planation II-A is an exception thereto. If 
neither of the two ways of reconciling 
S. 2 (25) and Explanation H-A are held 
to be feasible, then the result would be 
calamitous, for, then by the application 
of the rule ‘later laws abrogate prior con- 
trary laws’, Explanation T-A will pre- 
vail over S. 2 (25) as stated in Maxwell 
on the Interpretation of Statutes, 12th 
Edn. pp. 190-81 with reference to a pro- 
viso: If a proviso cannot reasonably be 
construed otherwise than as contradict- 
ing the main enactment, then the proviso 
-will prevail on the principle that ‘it 
speaks the last intention of the makers’. 
We do not think that it is so here, for, 
both the provisions can stand side by side, 
without one contradicting the other, as 
these two provisions have different situa- 
tions in view. 


. 37. In the light of the above discus- 
sion, with utmost respect, we are con- 
strained to disagree with the construction 
placed on Explanation H-A in the Moi- 
deenkutty case, 1980 Ker LT 468. We are 
agreed that for the application of Expla- 
nation II-A to S. 2 (25) of the K.L.R. Act 
it is not necessary to enquire into the 
genesis and character of the occupation 
of the dwelling house, 


38. We do not propose to deal with 
the doctrine of lis pendens vis-a-vis the 
non obstante clause in the Explanation 
in this case, nor do we express any defi- 
nite opinion as regards the views express- 
ed thereon in Mohammed Mytheen’s case 
(1976 Ker LT 919) (FB) on which views 
the decision therein is rested, since no 
arguments have been advanced before us 
on that score by either side. 


38. In the result we allow this appeal. 
We set aside the judgment and decree of 
the lower appellate Court and restore 
those of the trial Court. The parties shall 
‘suffer their costs throughout. 


Appeal allowed. 
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Janaki P. Ponnamma v. K.. Azhakiya Nambi (FB) 


P. SUBRAMONIAN POTI, Ag. C. J; 


GEORGE VADAKKEL AND P. GC. 
BALAKRISHNA MENON, JJ. 

Janaki Pillai Ponnamma Pillai, Appel- 
lant v. K. Azhakiya Nambi and others, 
Respondents. . 

M. F. A. No. 112 of 1979, D/- 24-3-1981.* 

Motor Vehicles Act (4 of 1939), Sec- 
tions 110-A (3), 110-B and 110-D — Order 
dismissing claim application. as time bar- 
red after refusing to condone delay — 
Amounts to ‘award’ and is appealable. 
1978 Acc CJ 463 (Bom), Dissented from. 


A decision of the Claims Tribunal dis- 
missing an application filed under Sec- 
tion 110-A of the Act at any stage of-the 
inquiry held under S. 110-B of the Act 
and for whatsoever reasons, is an award 
under S. 110-B thereof and consequently, 
S. 110-D of the Act is attracted to such 
a decision. (Para 11) 

Thus the decision dismissing the main 
application as time barred after refusing 
to condone the delay in filing the same is 
an appealable award. It cannot be said 
that the Claims Tribunal, having dismiss- 
ed the condonation application, had not 
‘entertained’ the main application as én- 
visaged by S. 110-A (3) and that there- 
fore its decision was not an award. f 
(Para 7) 


The word ‘entertained’ in S. 110-A (3) — 


means to ‘adjudicate upon’ or ‘to proceed- 


to consider on merits’. Where in an in- 
quiry which the Claims Tribunal has to 
hold ‘on receipt of an application’ as en- 
visaged by S. 110-B the Claims Tribunal 
finds that the application is time barred 
and that there was no sufficient cause for 
not applying in time, the inquiry stops 
at that stage resulting in the dismissal of 
the application. In other words, in such 
a case the Claims Tribunal refuses to 
proceed to consider the claim on merits 
or to adjudicate upon the claim on merits, 
Without considering the merits of the 
claims, the Claims Tribunal makes a de- 
cision that the applicant is not entitled 
to any compensation. It cannot be said 
that the application found to be belated 
and dismissed on that ground has been 
thrown out at the threshold itself. . 

_ (Para 7) 


*Against order of Motor Accidents Claims 
Tribunal: and Dist. J., Trivandrum in 

L A. No. 615 of 1978 in O. P; (M. V.} 
No. 14 of 1978. i 


GY/GY/D169/81/GDR 
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‘Nor can it be’said that a decision of 
the Claims Tribunal dismissing a claim 
in toto is not an award -since there is no 
determination of the amount of compen- 
sation. The Claims Tribunal is by Sec- 
tion 110-B enabled to quantify the 
amount of compensation and make an 
enforceable award (decision). where it 
finds that the applicant is entitled to 
compensation. In case where the Claims 
Tribunal finds that the applicant is not 
entitled to compensation, it makes an 
award (decision) holding so. That its deci- 
sion in either of the cases mentioned 
above is an award is clear from S. 110-E 
of the Act which provides for recovery 
of money in cases ‘where any money is 
due from any person under an award’ 
suggesting thereby that under all awards 
money may not be due to the applicant. 
1978 Acc CJ 463 (Bom), Dissented from. 

(Para 10) 


Chronological Paras 
AIR 1978 Andh Pra 447: 1979 Acc CJ 360 

12 
1978 Acc CJ 463 (Bom) 13 
AIR 1978 Gauhati 9: 1978 Acc CJ 95 12 
AIR 1977 J & K 90: 1977 Acc CJ 339 12 


AIR 1974 Punj 39: 1974 Acc CJ 277 12 
AIR 1971 All 503: 1971 All LJ 864 12 
1971 All LJ 62 12 
ATR 1970 SC 1384 5 
AIR 1969 Guj 233 13 
AIR 1969 Mad 316 12 
AIR 1968 SC 488 4, 5, 6 
AIR 1967 Mad .403 12 
AIR 1966 Mad 332 : 12 
AIR 1964 All 289 : 5 
ATR 1963 All 320 5 
AIR 1962 All 543: 1962 All LJ 729 5 
AIR 1962 All 547 5 
AIR 1962 Madh Pra 19 : 12 

Pirappancode V. Sreedharan Nair, 


V. N. Achutha Kurup and S. P. Aravinda- 
kshan Pillai, for Appellant; K. S. Pari- 
poornan and G. Sivaraj (for No. 1) and 
S. .Parameswaran, S, Prakash, R. Nithya- 
nandan and V. S, Mohammed (for No. 2), 
for Respondents, 


GEORGE VADAKKEL, J.:— The 
pellant filed an application 
tion 110-A of the Motor Vehicles Act, 
1939 (for short the Act). Since it was 
time-barred he also filed an application 
. to condone the delay. The Claims Tribu- 
nal refused. to excuse the delay and con- 
sequently dismissed the main application. 
This appeal is from the decision on. t 
main application. me Me 
. 2. Respondents have raised a prelimi- 
- nary objection that no appeal lies from 


ap- 
under Sec- 
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the abovesaid decision ‘since, according 
to them, that decision does not amount 
to an award as mentioned in Ss. 110-B 
and 110-D of the Act, The contention is 
twofold: (i) the Claims Tribunal, having 
dismissed the’ condonation application, has 
not entertained the main application and 
(ii) the Claims Tribunal has not made 
an award determining the amount of 
compensation. 

3. Section 110-A (3) reads:— 

"110-A. Application for compensation— 
xx xx 4, XX 

(3) No application for compensation 
under this section shall be entertained 
unless it is made within six months of the 
occurrence of the accident: 

Provided that the Claims Tribunal may 
entertain the application after the expiry 
of the said period of six months if it is 
satisfied that the applicant was prevented 
by sufficient cause from making the ap- 
plication in time.” i 
Section 110-B is as follows: 

“110-B. Award of the Claims Tribunal— 
On receipt of an application for compen- 
sation made: under Section 110-A, the 
Claims Tribunal shall, after giving the 
parties an opportunity of being heard, 
hold an inquiry into the claim and may 
make an award determining the amount 
of compensation which appears to it to 
be just and specifying the person to 
whom compensation shall be paid; and 
in making the award the Claims Tribunal 
Shall specify the amount which shall be. 
paid by the insurer or owner or driver 
of the vehicle involved in the accident or 
by all or any of them, as the case may 
be.” = E 
Section 110-D provides:— 

“110-D. Appeals— (1) Subject to the 
provisions of sub-section (2), any person 
aggrieved by an award of a Claims Tri- 
bunal may, within ninety days from the 
date of the award, prefer an appeal to the 
High Court: 

Provided that the High Court may 
entertain the appeal after the expiry of 
the said period of ninety days, if it iş 
satisfied that the appellant was prevent- 
ed by sufficient cause from preferring 
the appeal in time. . 

(2) No appeal shall lie against any 
award of the Claims Tribunal, if the 
amount in dispute in the appeal is less 
than two thousand rupees.” 

4. While Section 100-A (3) prohibits 
entertainment of a belated application, 
Section 110-B require the Claims Tri- 
bunal to hold an inquiry ‘on receipt of 
an application’. As. pointed out by the 
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Supreme Court in L. E.- Work v. Asst, 
. Commr,, Sales: Tax (AIR 1968 SC .488~ 
para 7. at p. 491) in: somewhat similar con- 
‘text if the legislature intended that’-the 
word: ‘file’: or ‘receive’ was to be used: -in 
.5.. 110-A- (3) there was no difficulty in 
_ using those words..What does the. 2o 
„'entertaineď’ .in Section 110-A (3) ` 
‘mean? is: the -frst-question that: falls 1 ‘for 
consideration. 


5. Following. L.- E. Works . Ve. Anat 
_Commr:, -Sales Tax. (AIR 1968° SC 488) 
‘that Court in Hindustan Commrl Bank 

`y. Punnu Sahu (AIR -1970:S¢e: 1384) | -said 
as: follows (at p. 1385):— 

-> “Jt is the. contention of... the’ aopenant 
that the expression “entertain” found in 
the proviso refers.to the initiation. of the 
proceedings and not.to the :stage: when 
the court: takes up the ~ application ` for 
consideration. This’ contention was. re- 
jected by the High-Court relying on the 
decision of that court in-Kundan Lal v, 
Jagan- Nath Sharma, AIR 1962 All 547, 
_The same view had been taken by the 
said High Court in Dhoom Chand Jain 
v. Chamanlal Gupte, AIR 1962 All 543 
and Haji Rahim Bux. and Sons v. Firm 
Samiullah and Sons,. AIR 1963 All 320 
and again in Mahavir . Singh. . v., Gauri 
Shankar, ATR 1964 All 289. These deci- 
„Sions have interpreted the | expression 
“entertain” as meaning. ‘adjudicate upon’ 
or ‘proceed to consider on merits’, This 
‘view of the High Court. has been accept- 
„ed -as correct by this. Court in Lakshmi- 
ratan Engineering | Works Ltd. v. Asst. 
Commr., Sales Tax, Kanpur, . AIR.. 1968 

sc 488," 

6. The Ee in Section 110-A B 
is therefore against ‘adjudicating. upon’ 
-the claim: for compensation or ‘proceed- 
ing to consider on merits’ that claim. . In 
L. E. Works v. Asst..Commr., Sales Tax 
(ATR 1968 SC 488), the Supreme Court 
answered. the following. “question (at: P. 
491): — 

“the question, therefore, is at what 
'stage-can the appeal be said. to be enter- 
tained for the purpose of the application 
-of the proviso?. Is it ‘entertained’. , when 
itis filed or is it ‘entertained’ when: it: is 
admitted and the date is fixed. for. hear- 
ing or. is it -finally ‘entertained’. when it is 
cbeard and -disposed of??, | 
.a8 follows (at p. 492):—- - ck eS 

“In our opinion these - cases’ ‘have taken 
a correct view.of the word ‘entertain’ 
which ‘according to dictionary also means 
‘admit to consideration’. It. would there- 
‘fore appear -:that the direction to the court 
‘in the.proviso to S. 9 is that court 
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“shall not: proceed to admit to: considera- 
‘tion on appeal. which.is: not’ accompanied 
‘by. satisfactory proof of the. payment: of 
ihe admitted tax.: This will be when. :the — 
rase 18 ken ep by te Se ar the first x 
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time.” tpn 
> 7. The prohibition” in 5: 110-A" on i 
‘not “absolute.” Under! the’ proviso ` thereto 
‘the ‘applicant is‘ entitled to ` : satisfy `i the 
‘Claims Tribunal that: he was’ prevented 
by sufficient cause from: “applying in’ time 
‘and the Claims Tribunal; ‘on-° being so 
satisfied, -has to ‘entertain “the claim. 
Therefore, ‘the - inquiry” inté ‘the claim’ 
which the ‘Claims Tribunal - hasto hold 
‘on receipt’ of an -application’ as envisag- 
ed by S. 110-B would be one: concerning! 
also: the ‘question as to ‘whether the ap- 
plication is belated or not, and if belated, 
whether the applicant was: prevented by 
sufficient cause from: applying in time. 
‘Where the Claims Tribunal finds that the 
application. is belated but is.satisfied that 
the applicant was prevented by sufficient 
cause from making it in time, the inquiry 
proceeds as regards the merits ‘of the 
‘claim resulting. in a decision granting 
(fully of. partially) the ‘ compensation 
claimed or refusing. to grant | compensa- 
tion, depending upon the. merits of `- the 
.case, Where the Claims Tribunal finds 
that the application is time-barred’ and 
that there was no sufficient cause for;not 
applying in time, the inquiry stops at’ ‘that 
stage. resulting in the dismissal of the ap- 
plication. In other words, in, such a case 
the Claims Tribunal refuses» to proceed 
to consider the claim on merits | or) to 
adjudicate upon the claim ` on merits, 
‘Without . considering the merits ` “of the 
‘claims, the Claims Tribunal makes a déci- 
sion that the applicant is not entitled. to 
-any compensation. In viéw of what ` is 
said above it cannot be said that the ap- 
plication found to be belated‘and dismis- 
sed on that ground has been thrown ‘out 
‘at the: threshold itself, as contended ‘tor 
‘on behalf of the respondents. : 


8. The ordinary meaning of the ‘word 
‘award’ is: a decision. Chambers’ Twenti-~ 
eth Century..Dictionaryassigns:-‘to that _ 
word :the: following meaning: -‘v, t.to ad- 
judge: . to determine: to grant—-n:’ - judg- 
ment: final.decision, esp, of “arbitrators; 
that. which is awarded:- a price”. The 
Concise Oxford. .Dictionary. gives: -the - 
meaning of. that: word. asta~ ‘judicial ‘déci- > 
sion; payment, penalty, assigned ‘by* this’, 
‘And, attribution of such a-connotation-to 
the ‘word ‘award’ is not only «not un- 
known in legal parlance: but. is- familiar. 
For example in the Arbitration. law : the 
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arbitrator’s decision is invariably: refer- 
red to as.an ‘award’, Even where. the, ar- 
bitrator completely :.. negatives: - -a claim 
advanced. by :ane. of the. parties to: the 
arbitration and: refuses to. grant any re- 
lief to him, his decision is.an ` ‘award’ cap- 
able of being. filed in court and compelled 
to be filed in court. .. - 


‘9. ‘At the close-of ‘the inquiry. into the 
claim’ the Claims ‘Tribunal is required -to 
‘make an award determining the amount 
of compensation’: and ‘apportioning’ the 
liability therefor amongst - the insurer, 
owner and driver. -It is contended that a 
decision of the Claims- Tribunal dismiss- 
ing a-claim in toto‘is not an award ‘since 
there is- no determination of the amount 
of compensation. The submission is that 
unless the Claims Tribunal finds that the 
applicant is entitled to some compensa- 
tion, howsoever small the amount-of com- 
: pensation so found may. be; the decision 
is not an award. This would mean that 
the applicant-claimant will have no right 
of appeal even in cases where’ the Claims 
Tribunal wrongly and mistakenly refuses 
to grant any compensation, not on the 
basis of any preliminary finding that the 

claim is time-barred, ‘but after a full im- 

quiry into the merits of the: case, ‘as for 

example, where the claim is. dismissed 
wrongly holding. that the applicant has 
no locus standi or that he has not proved 
the accident, If.such be- the correct posi- 
tion of law, it would result in restricting 
the claimant’s.-right: of appeal only to 
. matters relating to quantification of com- 

pensation. In other words, the claimant 
will have no right of appeal — against a 
decision adverse to him on the question 
of his entitlement to compensation and 
he can, in appeal complain only about 
adequacy of compensation granted. How- 
ever when an appeal is preferred by the 
respondents in the claim ` proceedings, 
they can question not only the quantum 
of compensation granted but also the 
claimant’s entitlement thereto., This is to 
say, that the decision of the Claims Tri- 
bunal on the question of the claimant’s 
entitlement to compensation, which , will 
be the ‘principal and main. question’ iii the 
case, is final so far as the claimant is con= 
cerned but’ not so as regards the respon- 
dents in the’ claim proceedings. We do 
kba ‘that the legislative: intent. is 
suc 


10. After holding the’ inquiry ditečiéd 
to be held, the Claims Tribunal „decides 
the claim. The Claims , ‘Tribunal is by 
S.°110-B enabled to. qüantify the amount 
of compensation and;/make -- :an “enforce- 
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able. award . (decision). where. it finds that 
the applicant. is -entitled to. compensation. 
In--case. where. the Claims Tribinal finds 
that the applicant . is not entitled to com- 
pensation, it makes.an award (decision) 
holding. so. „That its decision in either .of 
the cases mentioned above is an award 
is clear from S.. 110-E of the Act which 


- provides for, recovery of money in cases 


‘where any money is due from. any per- 
son wider an, award’ suggesting thereby 
that under all awards | -money may not 
be’ due to ‘the applicant.” 


HL. In the backdrop. of ‘the PRERA 
in the preceding paragraphs we hold 
that a decision of the. Claims Tribunal 
dismissing-an àpplication-filed under Sec- 
tion 110-A of the-Act.at any stage of the 
inquiry. held: under S: 110-B of. the - Act 
and for whatsoever reasons,.in an award 
under S.. 110-B. thereof-and that conse- 
quently, S.-110-D of:the Act is attracted: 


_ to. such a decision. We overrule the pre-' 


liminary . objection, 

‘12, Govindarajulu v. Govindaraja (AIR 
1966 Mad 332), Gopalaswdmi v. Naval- 
garia ‘(AIR 1967 Mad’403) and S. T. Pillai 
v. E. M. Mani (AIR 1969 Mad 316) sup- 
Port the above view. However, it is ne- 
cessary to point out that Gopalaswami v. 
Navalgaria ` (ATR 1967 Mad 403) and S. T. 
Pillai v. E&E M` “Mani (AIR 1969 Mad 316) 
appear to have goné-to the’ extent of 
holding that the dismissal of a condona- 
tion “application itself is appealable under 
S. 110-D- of*the-Act. We refrain from 
expressing any opinion on that poirit. We 
may here refer to the decision of the 
Andhra- Pradesh High Court in S. Johny 
v. Ademma ‘(1979 Acc CJ 360): (AIR 1978 
Andh Pra 447) which holds‘that while 
the dismissal of the main application as 
time-barred would .be.an award, the 
order dismissing. the -application to excuse 
the :delay- in filing it would not be an 
award. The decision in Komal Charan v. 
State (AIR 1971, All 503) and K. L. Trikha 
v. Jupiter General Insurance Co. (1977 Ace 
CJ 339): (ATR 1977 J &K 90) are in point 
which. hold. that the decision dismissing 
the, ‘main application as . time-barred 
after refusing to condone the delay in. 
filing the ; ‘same isan ‘appealable award 
Komal Charan. v. State (AIR 1971 All 503) 
has. - disapproved -.: the observations 
to. the contra: made: by.a learned single 
Judge-in Satish Chandra v. State of U. P. 
Neil eed In Om Prakash v. N. F: 

-Insurance Co: (AIR 1962 Madh Pra 
in Pritpat ‘Singh:-v. New Suraj Frans- 
port .Co. (1974 Ate CJ 277): (AIR 1974 
Punj. 39) -and. Hazi: Ali- Newas v. Radhe- 
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sham Khatowal: (1978 Acc’ CJ 95): (AIR 
1978 Gauhati 9) cited on behalf of the 
appellant the question raised herein did 
not come up for consideration and we 
do not think that those decisions are in 
any way germane to the- point under 
€xamination herein. : 

13. Zarin v. Santubhai (AIR 1969 Guj 
233) was a case where the Claims Tribu- 
mal returned the application for compen- 
sation holding that it has no jurisdiction 
as the accident took place prior to the 
constitution of Claims Tribunal wherefor 
as stated therein the order was ‘not one 
of dismissal or disposal of the claim or 
determination of the claim in any other 
manner’, The Gujarat High Court held 
that it is not an appealable award. This 
decision relied on on behalf of the re- 
spondent is of no assistance to them. 
Understanding the decision of the Guja- 
rat High Court as one taking a view con- 
trary to what we have taken in the case 
on hand, and without any discussion, the 
Bombay High. Court in Rambhau Laxman 
Pingale v. Poona Municipal Corporation 


~ (1978 Aċc CJ 463) held that an order re- 


jecting an application for compensation 
as time-barred is not an award. With res- 
pect, we cannot agree, 

14. The Claims Tribunal, Trivandrum 
dismissed O. P. (M. V.) No. 14 of. 1978 
by the following judgment:— 

“L A. 615/78 for condoning delay in 
filing claim petition has been dismissed. 
Hence this petition is dismissed as barred 
by time. No costs,” 

The order on I. A. 615/78 is as follows:— 

“This is a petition to condone delay in 
filing claim petition. Accident was on 
7-3-1976. Rules came into force in July, 
1976. Claim Petition has been filed on 
1-2-1978, after a delay of about 1 year 
and 5 months, In her affidavit she had 


; alleged that she could not file the petition 


in time. She was under treatment be- 
ieee 14-8-1976 to 31-1-1978. She does 
not allege that during this period, she 
was unable to move about or meet her 
counsel. The allegations in the affidavit 
are denied by respondents. Petitioner 
has not even produced a medical certi- 
ficate. Hence the allegations cannot be 


‘said to be-established. I, therefore, hold 


that petitioner has failed to establish rea-- 
sonable grounds for ‘condoning the delay 
in filing Claim Petition. Petition is at- 
cordingly dismissed. No costs.” - 

15-16. It may at once be pointed out 
that the application for compensation fil- 
ed on 1-2-1978 under-:Section 110-A ‘of 
the Motor. Vehicles: Act,-1939 was accom- 
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panied by I. A. 615 of 1975 and a Medical 
Certificate dated 1-2-1978 issued by the 
Assistant Surgeon of the Government 
Hospital, Nemom and therefore, the 
statement in the order on L A. 615 of 
1978 that ‘the petitioner has not even 
produced a medical certificate’ is factually 
wrong. We are not satisfied that the 
Claims Tribunal has applied its mind in 
disposing of I. A. 615 of 1978. 

17. We set aside the .order on I, A, 
615 of 1978 as also the decision on the 
main application, O. P. (M. V.) 14 of 1978 
on the file of the Claims Tribunal, Tri- 
vandrum, and direct that Tribunal to de- 
cide the condonation application and the 
main application afresh in accordance 
with law. No orders as regards costs. 

Order accordingly, 
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Nachimuthu and others, Petitioners 
v. The Taluk Land Board, Chittur and 
others, Respondents, 

.C. R, P. Nos. 2834 of 1979 and 2533 ‘of 
1979-E, D/- 9-7-1981. 

Kerala Land Reforms Act (1 of 1964) 
Section 85 (6), Second Proviso — De- 
termination of extent and identity of 
land directed to be surrendered — Per- 
son, whose claim of tenancy has been 
rejected, in possession of Jand— Not a 
“person interested” — No locus standi to 
be heard in the matter of option exer- 
cised by declarant, 


Where ih acne cass e Aaoi dhe 
person as tenant is rejected by the 
Land Board and that finding is confirm- 
ed by the revising Court and the case is 
remanded on other points in which 
only the declarant is interested, the un- 
successful claimant although in posses- 
sion of property directed to be surrender- 
ed cannot be treated as a “person inter- 
ested”? in the land so as to be entitled to 
be heard in the matter of option as con- 
templated in the second proviso to Sub- 
section (6) of Section 85. (Para 9) 

What is in effect rejected is.his claim 
to an “interest” in the land and as such 
he is no more a person “interested” in 
lanad. Such a person has no right to be 
heard in the matter of option. Hence 
it is not necessary to give him notice of 
hearing in the matter of option after 
remand, for, if he is to be heard, he can 
only urge contentions on the basis of 
his “interest” which has Ta been 


HY/HY/D541/81/GDR ` 
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negatived. Such a course is not contem- 
plated under: Section 85 (6) of the Act. 
i Tee E : (Para 9) 
Cases Referred: Chronological -Paras 
AIR 1979 SC 1573:1979 Ker LT 601: 3 
M A: T. Pai and M. C, Gopi, for Peti- 


tioners; Government Pleader, for Re- 
spondents Nos, 1 to 3. 

ORDER :— In a ceiling case against 
the common 4th respondent, he set up 


tenancies in favour of four different 
persons, who now figure as revision peti- 
tioners in these two revision petitions. 
On notice being issued to them, they ap- 
peared before the Taluk ‘Land Board 
and set up tenancies in themselves. The 
Taluk Land Board went into the question 
of the tenancies so set up and rejected 
them, Thereupon the declarant as well 
as the alleged tenants filed C.R.P. No. 
1987 of 1977 before this Court challeng- 
ing the conclusion arrived at by the 
Land Board. This Court declined to in- 
terfere with the’ finding of the Land 
Board rejecting the tenancies, but direct- 
ed a remand of the case on a few other 
points in which only the declarant was 
interested. This Court also gave an op- 
portunity to the declarant to re-exercise 
his right of option in regard to the 
identity of the lands required to be sur- 
‘rendered, After remand, the Taluk 
Land Board issued - notice only to the 
declarant but not to the present revision 
petitioners and after deciding the surviv- 
ing controversies acted on the option 
Already given by the declarant which he 
reaffirmed and directed surrender of 
excess land. Among the lands so direct- 
ed to be surrendered are included por- 
tions of the lands over which the revi- 
sion petitioners originally claimed 
tenancy, The revision petitioners are 
aggrieved by this order. . 


2. The learned counsel for the revision 
petitioners submitted that the Land. Board 
proceeded illegally in not issuing fresh 
notices to the revision petitioner after 
remand of the case by this Court, that 
if notices had been issued to them they 
would have appeared before the Land 
Board and raised their contention that 
they have received certificates of pur- 
chase from the Land Tribunal and that, 
therefore, their interests are entitled to 
be protected. They also would have 
raised a contention regarding the option 
exercised by the declarant. 


3. Even originally -the declarant as 
well as the revision.. petitioners set-up 
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tenancies, The Taluk Land Board had 
rejected their claim and this Court in 
revision declined to. interfere with that 
finding of the Land Board. All the cer- 
tificates of purchase.said to have been 
issued by the Land- Tribunal have not 
been produced. Even the dates of the 
certificates are not given, There is, 
therefore, no material before me to verify 
whether the certificates have been actual- 
ly issued, and if so, whether they were 
so issued before or after the date of the 
remand order passed by this Court in 


‘an earlier revision, A certificate of pur- 


chase would evidence the existence of 
tenancy in favour of the person to whom 
the certificate has been so issued, The 
tenancies set up by the declarant as well 
as the present revision petitioners have 
once been negatived by the Taluk Land 
Board and that order has been confirm- 
ed by this Court in revision. In so far 
as the parties are concerned,. the earlier 
finding of the Taluk Land Board which 
has been confirmed by this Court, has 
become concluded. It is no longer open 
to them to contend that the earlier find- | 
ing is erroneous or that it requires re- 
consideration. That could have. been 
done only if they had approached the 
Supreme Court against the order of this 
Court.in C. R. P. No. 1987 of 1977. Even 
the remand order of this Court noticed 
that in some cases purchase certificates 
were relied on, yet this Court refused to_ 
interfere with the finding of the Land 
Board. Obviously the inspiration for the 
present claim is the decision of the 
Supreme Court reported in Mathew v. 
Taluk Land Board (1979 Ker LT 601): 
(AIR 1979 SC 1573), which has explained 
the scope of the Land Board's power 
and approach in considering certificates 
issued by the Land Tribunals. That 
decision cannot be made use of. 
to upset settled decisions already 
arrived at competent Land 
Board and this Court. That decision 
might have been helpful to the revision 
petitioners, if on the date of the Supreme 
Court decision, the question of tenancy 
was open before the competent authority. 
The decision of this Court in C. R. P. 
No 1987 of 1977 having become final, it 
is no longer open to the revision peti- 


.tioners to reagitate their claims once 


again. Therefore, the question of issuing 
Notice to them to enable. them to re- 
agitate questions of tenancy does not 
arise, A f 

4. Portions of properties claimed. by 
the revision petitioners as -tenants are 
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included in the list . of : the- properties 
directed to bė: surrendered by. the Taluk 
Land Board, . This’ part`of: the order’ is 
evidently based. on‘ the option exercised 


by-the declarant -even : originally. ‘It.is - 


argued by ‘the:learned -counsel ‘for. ithe 
revision petitioners. . that -even’ though 
their tenancies’ are negatived, they. ‘are 
in possession of these: properties: and. 'as 
such .they -are “persons : interested”: with- 
jn the meaning ‘of. the: second proviso to 
Section: 85° (6) of* the : ‘Kerala Act.1 of 
1964-and therefore ` they ought to: Hoye 
been heard in the ` ‘matter. ‘i 


= § Section 85: (6) ot tha At ela sith 


what the Larid ‘Board-‘has to dé-on the ré _ 


ceipt of ‘a ‘statement ‘fromthe ‘State -Land 
Board. “The ‘Taluk- -Land ‘Board has to 
cause the details ‘of ‘the statément tobe. 
- verified, ascertain’ whether ‘the: -declarant 
holds or owhs~ any other lańd ‘and by: 
order determine the extent’ and ~identity 
` of the land to be: surrendered, Sub-sec- 
tion (6) of S. 85 lays down in ‘what-man- 
ner the idéntity of the lands to be surren- 
dered is to: be ‘determined. It says‘ that in 
so determining: thé’ identity “of: the- land 
the Board shall‘accept the choice ‘indicat- 
ed: under-sub-section (2)‘or ‘sub-sec, * (3A) 
by the declarant. ° ‘Bat ‘this: rule is “sub- 
ject to: the proviso that if‘the Taluk: Land 
Board has reason tò believe - that the 
person: ‘whose’: ‘land -is indicated- to” be 
surrendered: has no “good: title to ‘that 
land, or. the land: indicated’ tobe surréen- 
dered is not ‘accessible or the Taluk ‘Land 
Board ‘considers* for! any other reason to 
be recorded in'writing ‘that it is not 
practicable to accept the choice: or: to 
take possession: of -thé: ‘land,” the: Land 
Board shall- not bë bound!-to-accept such 
choice. There: is’a further -` ‘proviso ` to 
the -effect that. where in such determina- 
- tion the “interests of other- persons” “are 
also likely tobe affected, the Taluk Land 
Board shall: except in cases. - where’ ‘all 
the persons. interested- have ` agreed” ‘to 
the ‘choice indicated, afford’ an -opportu- 
nity to such -other” persons to” bé- heard 
and. pass: suitable: orders ‘regarding: ‘the 
land: ‘to be’. ‘surrendered, oe ee 


6. 1 may, in. ‘this. - connection, ‘note the 
broad scheme provided, under S. 85 (8) of 
the, Act. After.a.final order has. been.pas- 
sed. under, subrsec. (5). or under: sub-sec- 
tion (7) of S . 85. of the Act, it enables 
“any. person. interested”.-to. move : the 
`- Taluk Land Board to "get aside the ordez 
subject- to its satisfaction - of .the condi- 
_ tion. mentioned in Sec, .88 .(8)... ¿On the 
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» have. the order in the.: ceiling . 


ceiling case has vested in..the . 
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Land -Board being. satisfied;: it has to--set 
aside: the. final ‘order.and’:. proceed- once 
agains either under ` sub-section (5) or 
under geese (DB of Seen gas 


airon 


punide:* A” person, ‘who has a’ ' claim 
over “any part’ of. the’ land’ involved ` in 


-the ceiling case is’ a “person interested”. 


Tf; he,.can. present‘ material to: maké:‘out 
a, prima: -facie..case and satisfy. the -Land 
Board ‘regarding: the other: conditions 
mentioned therein, he. is . entitled to 
case set 
aside and to have his. claim; investigated 
and adjudicated , under:. sub-section . (5) 
or’,(7) of Section 85 ofthe Act. :. 

« 4. It. is ‘always open to:a person claim- 
ing right:in the land involved-in a ceil- 
ing-case to appear: before the Land 
Board: in response. to. an: individual notice 
or- public notice under - rule ::12:.0f ‘the 
Kerala Land Reforms. . (Ceiling Rules) 
1970. : Even .in, the: absence of such ‘notice, 
if he otherwise comes`to know..that..the 
lend.in-which he. is. interested is involved 


in a ceiling case, he can.. appear before 
. the Land Boardi; He.-can. put 


:. forward 
his claim-or contention, For example, if 


heisa tenant:of. the: land: under: the 


person involved in the.-ceiling’ :case he 
can put:.forward. his claim. and contend 
that: right: of the ‘person. involved in the 
< Govern- 
ment. on the. notified: day; that is 1-1-70. 
If. the claim of tenancy is upheld, Land 
Board will deletè.. the. land -from the 
account, -of; the. person involved inthe 
ceiling: case. and ‘the. -latter - will ‘not -be 
liable.to account ‘for::.the’ same -or-sur- 
render :the same. In: Such a case, the 
claimant: is no-longer a' person '“interest- 
ed” in land: involved in. the ceiling case 
and naturally he has no locus standi to be 
heard by the Land- Board in . deciding 
whether the option or choice exercised 
regarding: ‘surrender’ is to be accepted or 
ot. Tf, ‘on the - ‘other . ‘hand, ‘claim of 
tenancy ' is ‘rejected, ` he. loses. his status 
as a person “interested”; that is because 
the “interest’‘ “he set_up is rejected. 
He’ cannot any. longer have a right to be 
heard in’ deciding the Ta of 
the’ option, - i 
yin say "Ad $ 

8.- -the damant V that he is 
a co-owner ‘of the‘land along with ‘the 
person: ‘involved in the ceiling case, it 
is'-open “to him to“ contend that’ only the 


i 


fractional share: of the person’ involved ` 


in the: :ceiling case and :not.:the -entire 
extent of. the land. can-be put in the lat- 
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ter’s:account, H this claim is accepted: only 
‘the fractional ‘share will: be -taken ` ‘into 
account ‘and the :remainiig. share or the 
iclaimant’s share will:be*:amitted from 
the account., But, ‘thereby, , the, . „claimant 


will not ‘cease to be, a ‘person. “interest - 


ed” ‘for the purpose | of, second. P 


to ‘clause’ AF ‘of Section” 85. ‘Since’ there 
‘division " “by. ‘metes ‘and - 


has been’ 
“pourids Between: “the ' co-owners, he ` ‘is 
“interested”: in the entire, ,co“ownership 
jand." Tf the person involved in ‘thé ceil 
ing. case opts’ to surrender the whole- or 

y: part” of ‘the’ éo-ownership ‘land, ' ‘tha 


Aicel clditnant may, have ‘to safeguard. 


his interest in the land’ and will naturally 
have a right ‘to be heard ` on ‘the queés- 


tion of accepting the option.” ‘Tf the claiin g 


of éo-ownership~’ fails, “he: ‘will Jose ' his 
status ds a. “person “interested” and 
consequently” jose ‘his right: to be heard 
in the matter of the “option.” = 


9.. In the generality of cases, , EEE 
appearing before, Land Board are likely 
to have- their, say in :regard.to accepta- 
bility of option also, since the- considera- 
tion of contentions of. the persons involv- 
ed in the ceiling. case, claims of clai- 
mants and acceptability of option. will 
take place in-the presence of all of them 


and, decision , on all these controversies ` 


will -find: place in the final. order; ,but 
where claims.of claimants are to be: re 
jected, their objections | to the: accepta- 
bility of option deserve no consideration, 
In a given case, the -revising Court -may 
confirm, other . findings. of Land. Board 
and direct only. reconsideration. ‘of option 
or give a. fresh opportunity to give. an op- 
tion. In such a. case, the unsuccessful 
claimant to ‘rights such as. tenancy right 
cannot be treated as a “person interested” 
in the land so as to be entitled to be 
heard in the matter. of option as contem- 
plated ‘in the second* “proviso to. sub-sec+ 
tion (6). of Section 85. His claim has al- 
ready. been . rejected. ‚What is in effect 
rejected is his claim, to, an. “interest” in 
the land. and as such he. is, no, more. a 
person “interested” in land. Such. ‘8 per- 
son has no right to be heard; in the mat- 
ter of: ‘optioa, | Hence it. is, not, necessary. 
to give him notice. of hearing. in the, mat~ 
ter of option after.remand,. for, if he .is 
to be heard, he can” only urge--conten- 
tions on. the basis of his, “interest” which 
has already been “hegatived, ; Such |. 
course. is not contemplated _ ‘under. Bee 
tion 85 (6) of the Act, 4... 3 


10. Learned counsel `~ ifor ‘the: revistoi 
petitioners urged~ that if’ this’ view- is 


_ Perumal Pillai-v, Parameswaran Nair 
accepted; ! 
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the rule “requiring ”- “persons 
‘tinterested” -to“be ‘heard. in the second 


. proviso to. sub-section::(6) of Section. 85 
‘ will’ be otiose. According: to. the -learned 


counsel, ' there :will-‘not ‘be any - 
“interested” 


“person 
left tó- be heard “in' the 


.matter* of: ‘option. ` "This. ~ ‘argument. does 
`- not stand: scrutiny... While all unsuccess- 


ful claimants: -will -lose their status ‘. as 
“persons interested”, the same - cannot 
Be. said ofall: successful «claimants. .A 
successful: clainiant to ‘title or’ tenancy 
will cease to ‘be a “person “interested” in 
the ‘land ‘involved im-a ceiling case, sinc? 
.the ‘land to’ which Claim rélates will be 
deleted*:from the. account of the- person 
against whom:. ceiling case is initiated. 
However a successful claimant. to:a right 
such as co-ownership will continue.to be 
a person interestéd-in’ the land involved 
in the’ case since a share. in the land 
will be -taken into” account. in’ the case; 
his interest may still’ be. affected if the 
land in’ which he has co-ownership right | 
is: directed’ to. be surrendered, At least 
he is. interested in-3-the decision. as to 
location of the portion of the land to be 
surrendered.: : There may be other cases 
also where’ a successful claimant con- 
tinues ‘to be: interested in. the land, . 


“There is no etror ‘of law in ‘the failure 
of the Land Board to issue notice’ to the 
revision’ petitioners’ of' further ` enquiry 
regarding option, ‘These revision’ pẹti- 


_Hons:, are, dismissed ` but without costs. 


- Petitions dismissed. 
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--Perumial Pillai, -Petitioner v, ` Parames- 
Warah Tur and another; Respondents: 


wom ME Pi No. 5 of 1981 in S, “AL No. 
Nii ot /1981,, Dja 1- 7- 1981.. 


{A` Civil P.: C. (5 of 1908), See. 109; 
O; 42, B.-2-(1)- as amended «by Kerala 
High Court -in’-1959 and: Rule..2,: Section 
97 (1). (added by Civil P. C. Amend- 
ment Act (104 of 1976)) — Second appeal 
filed without’ producing judgment and 
decree of ‘trial Court — ‘Not maintaina- 
ble — ‘Kerala High Court Amendment of 
Order.. 42, pale, 2 in 1959" requiring ` pro- 
duction. judgment ` and ` decree 

' Not” a E with Order 42, 
Rule: 2 of Civil P. C: 1908 — It is not 
repealed in view . of Section 87 `{(1) of 
Amendment “Act ‘104 of 1976, 


GY/HY/D419/81/SAD: > 0 ee 
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` The second appeal filed without pro- 
ducing judgment and decree of trial 
Court is not maintainable. The amend- 
ment made by the Kerala High Court ia 
1959 provided by Rule 2 (1) that memo- 
randum of appeal “shall be accompanied 
by a certified copy of the decree and 
judgment of the Appellate Court and 
(unless the Court therewith) 
a certified copy of the decree and judg- 
ment of the Court of first instance”. R. 2 
added by Act 104 of 1976, contains no 
provisions to the effect that after that 
Amending Act, it is mandatory _ that 
judgment and decree of the Court of 
first imstance should be produced, The 
Amendment Act providing - that “any 
provision inserted by State legislature 
or High Court except in so far as such 
amendment or provision is consistent 
with the principal Act as amended by 
this Act shall stand repealed” came into 
force on February, 1, 1977 and the Kerala 
High Court amended Rule 2 in 1959, On 
the terms of Section 97 (1) of Civil P.C. 
Amendment Act 104 of 1976 it would 
stand repealed except im so far as it is 
consistent with the Code. There is no in~ 
consistency between the two. O. 42, R. 1, 
requires the Court at the time of mak- 
ing an order under Order 41, Rule 11 
to formulate the substantial question of 
Taw as required by Section 100, This 
function can be satisfactorily and effect- 
ively exercised if the judgment of. the 
two Courts are before the High Court.. 
The Kerala Amendment is not only not 
inconsistent with Order 42 as amended 
by Act 104 of 1976 but is entirely con- 
sistent and stands unrepealed, (Para 4) 


(B) Civil P. C. (5 of 1908), Sec. 100 
- =— Condonation of delay in filing second 
appeal — Appeal filed without judgment 
and decree of trial Court — Letter giving 
knowledge about defect to petitioner 
misplaced but received by him before 
filing petition — Delay cannot be con- 
doned. (Limitation Act (1963), S. 5). 


Where the petitioner filed Second 
Appeal without judgment and decree of 
the trial Court with the petition for 
condonation of delay there was no suf- 
ficient cause to condone the delay as 
the petition stated that as the petitioner 
did not have with him the judgment and 
decree of trial Court when the appeal 
was filed a letter was sent to him but 
it was ‘misplaced. and that fact was 
noticed only when he. met.the counsel 
a week before filing the. petition, As. 
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ALLER 
misplacement ‘ofthe letter received a 
read implies timely knowledge of the 
defect it would provide no presentable 
case to condone delay, (Para 6) 


P. Gopalakrishnan ‘Nair, for Petitioner . 
P. K. Balasubramoniam, for Respondents, 

ORDER :— Petitioner filed the Second 
Appeal on October. 17, 1979 without pro- 
ducing the judgment and decree of the 
trial court. The office considered this 
failure a defect and so, on October 23, 
1979 returned the memorandum of ap- 
peal for the defect to be cured within 
ten days. The petitioner did not protest 
and represented the memorandum with 
the defect cured on December 12, 1980 
after a delay of 1 year and 43 days and 
with this petition to condone the delay, 
The respondents to whom notice was 
ordered objected to the condonation of 
the delay and the petitioner has filed an 
affidavit in reply. Apart from seeking 
condonation of the delay, the petitioner 
contends that there was no initial defect 
at all, as assumed by the office and 
therefore no occasion to condone the de= 
lay, because the Civil P. C. does not re- 
quire production of the judgment and 
decree of the trial court with the memo- 
randum in a Second Appeal. 

2, The amendment made the Hi 
Court in 1959 to Order XLI Ohra a 
with appeals from appellate decrees, 
provided by Rule 2 (1) that the memo- 
randum of appeal "shall be accompanied 
by a certified copy of the decree and 
judgment of the Appellate Court and’ 
(unless the court dispenses therewith) a 
certified copy of the. decree and judg- 
ment of the court of first instance.” On 
the terms of this rule the petitioner was 
a defaulter and his appeal defective in 
that he had not produced certified copy. 
of the decree and judgment of the court 
of first instance, Rule 2 added by the 
new Civil P. C. Amendment Act, Act 
104 of 1976 contains no provisions to this 
effect and that is the basis of the peti- 
tioner’s argument that after this Amend- 
ing Act, it is no longer mandatory that. 
judgment and decree of the court of first 
instance should be produced with the 
memorandum of appeal in a Second Ap- 
peal. On this argument production of 
these records at least suo motu would 
be unnecessary and irrelevant, unless the 
court orders their production subject to 
the risk of the order being perhaps chal- 


.Ienged as unwarranted by the Amend- 


ment Act. The latter aspect apart, I am 
not satisfied that the Amending. Act has- 
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‘ereated. a-happy situation as submitted 
‘by counsel for the petitioner. 


3. Section 97 (1) of the Amendment 
‘Act provides : 


"Section 97 (1). Any amendment made, 
or any provision inserted in the princi- 
pal Act by a State Legislature or a High 
Court before the commencement of this 
Act shall, except insofar as such amend- 
ment or provision is consistent with the 
- provisions of the principal Act as amend- 
ed by this Act shall stand repealed.” 


-4. This amendment came into force 
on February 1, 1977 and the Kerala High 
Court amended Rule 2 of Order XLII in 
1959. The Kerala Amendment, on thè 
terms of Section 97 (1) would stand re- 
pealed except insofar as it is. consistent 
with the Code as amended by Act 104 
of 1976. There is no inconsistency be- 
tween the two; on the other hand there 
is consistency between them, Order XLII, 
Rule 1, as amended by Act 104 of 1976, 
requires the Court at the time of mak- 
ing an order under Order XLI, Rule 11 
to formulate the substantial question of 
law as required by Section 100. This 
function can be satisfactorily and effec- 


tively exercised if the judgments of the 


_jtwo courts are before the High Court. 
The Kerala Amendment is not only not 
inconsistent with Order XLII as amend- 
ed by Act 104 of 1976 but is entirely 
consistent with it. That Amendment 
stands unrepealed and the petitioner’s 
contention to the contrary has to be re- 
jected as untenable, 


5. On the merits the petitioner must 


fail on the inconsistency of the grounds 
pleaded by him. While this petition 
states that as the petitioner did not have 
with him the judgment and decree of 
the trial court when the appeal was filed 
a letter was sent to him but it was mis- 
placed and that fact was noticed only 
when he met counsel the week before, 
(the petition is dated December 19, 1980). 
To support the petition, the petitioner 
filed his affidavit on June 12, 1981 stat- 
ing that the letter from Counsel’s Office 
did not reach him and so he was not 
aware of the defect of which he came 
to know only during the first week of 
December. It is difficult to square mis- 
placement of the letter with its non- 
receipt. As misplacement of the letter 
received and read implies timely know- 
ledge of the. defect and would provide 
no presentable case to condone 
he affidavit. attempts to replace that ac= 
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count with the story of non-receipt of 
the letter. I find no sufficient cause to 
condone the delay. 
The petition is- dismissed. 
Petition dismissed. 
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G. VISWANATHA IYER AND 

P. C. BALAKRISHNA MENON, JJ. 

Janaki Amma and others, Appellants 

Raveendra Menon and others, Respon- 
pakje 

A. S. Nos. 121 of 1976 and 88 of 1977, 
D/- 3-6-1981. ` ` 


(A) Contract Act (9 of 1872), S. 17 — 
Fraud —- Fresh partition sought on 
ground of fraud in- not disclosing con- 
tents of Will — Held, fraud not proved 
— Fresh partition refused. ((i) Travan- 
core Nayar Act (2 of 1100), S. 22; (ï) 
Hindu Law — Partition). 

Certain property was bequeathed by a 
person to his mother and sister with fur- 
ther provision that on death of his mo- 
ther the property was to devolve on the 
sister and her children. On death of the 
testator’s mother the property was parti- 
tioned amongst the sister and her child- 
ren equally. One of her sons the plain- 


tiff sought fresh partition on ground that 


the sons born after the devolution took 
place were not entitled to any share and 
that in earlier partition fraud was acted. 
upon him, . 

Held, in the circumstances the plaintiff 
was aware of the contents of the Will 
and various transactions that took place 
after the first partition and therefore 
fresh partition on ground of fraud could 
not be granted. AIR 1976 SC 712, Rel. 
on, (Paras 9, 10) 

Held further that but for the statutory 
change effected by Section 22 of the Tra- 
vancore Nayar Act, the bequest could 
only be construed as a gift in favour of 
the tavazhi of the testator’s sister and 
her descendants. Section 22 on its terms 
applies only to gift or bequest by hus- 
band or father. The section is also sub- 
ject to the exception of a contrary in- 
tention expressed in the document. The 
parties in executing earlier partition 
deed and the other documents have ac- 
cepted the interpretation that it is a be- 
quest to the tavazhi of the sister and 
her children each being entitled to equal 
share on the date of earlier partition. 
The parties are bound by the pocument? 
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‚of earlier partition .exeeuted “by them 
and there was.no valid ground madé out 
to set aside or cancel the same? (Para 12) 
Even if therefore the parties «made a 
mistake in’ the Will as a be- 
quest to the testator’s -sister and all her 
' children constituting a tavazhi it is only 
a mistake of law and such a mistake is 
not a “ground to cancel ‘the décument of 
partition’ ' and” grant a decree’ for parti- 
tion of. the property afresh on- the- basis 
that the bequest enures only to the bene- 
fit of the testator’s sister and only those 
of her- children who were living at the 
` time the devolution took place’ and not 
those Who, were, borm thereafter.) -. 
--. (Para 13) 
(B) ‘Succession, Act. (38. ‘of 1925), S. 111 
_. ‘Applicability —. Bequest by testator 
to his. sister and- her. children, — Bequest 
is not-;to any class. —,S, 111 not. appli- 
cable — Plea that bequeathed property 
shall go only to ‘those children who were 


alive when bequest took effect held not 


maintainable — Partition. of . property 
equally between. all children. whether 
born” earlier or after. bequest took effect 
Even assuming” ‘that’ S: ii applied, 
concluded, partition : could not be. reopen~ 
ed ‘when. partition . was. executed on ac- 
count of | mistake’ “of Jaw. AIR 1967 SC 
433, Disting.” °.. . ' (Paras, 15, 16) 
Cases’ Referred, +. Chronological .. ir 
AIR 1976. sc 712 ttn 
_ AIR 1975 Ker 35: 1974 Ker LT. 750 EB) 
‘Al, 12 
AIR’ 1975 Ket KOH 1975 Ker LT 156. (FB) 


ae Oe 
AIR ‘1967 Sc 433. SO E 
1967 Ker LT. 364.0 ay 12 
1959 Ker LT “1002 1i, 12 


1958 Ker, ET 3i0 ` A “41 
1957 Ker LT 765 - 11,..12 
AIR 1957 Trav Co TY “1956 Ker LT 803 

(FB) ` ol 12 
ATR 1950 FC 2 e aoa “18 
AIR 1941 PC 93: -1941 All LJ 683 9 
"M. K. Narayana ` “Menon, for ‘Appel- 
Jants; $.. ‘Venkitarajan: and Ve Harihara 
Iyer, for Respondents. .. 

"BALAKRISHNA MENON, pies AL ‘Ss. 
No. 121 of 1976 is: against O.,S. No.. (90 
of 1970. and Ae. `S... No., 88. of. 1877- is 
against ©.. S.. No. 123 of. 1971.on the, file 
of. the Sub Court; ‘Ernakulam. - Both ‘the 
suits were jointly. tried and..there js. a 
common judgment. by the lower court. 
o. S- No. -90 of 1970 is treated as the 
main suit ‘and’ evidence, was led in that 
suit. . Defendants 3 and-4-in O, S. No. 
90 of 1970 are the appéllants-in “A, S. 


Me tee 
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plaintiff and defendants 1 to. 
ground of fraud, and for a fresh ' patti- 


tion of the suit ‘property. The Ist defen- ` 
dant is the mother of the plaintiff and . 


defendarits 2 to 4.. The plaintiff and the 
2nd defendant are the'sons of the Ist’ de- 
fendant in: her- first’ husband- Narayana 
Menon, Defendants’ 3 and 4 are’ the child- 
ren of the Ist defendant in- her ‘second 
husband Krishna Pillai, The ‘suit prò- 
perty belonged to one Govinda: Panicker, 
a.step-brother .of. the first defendant.. He 
executed .a -will - Ext. .B7.. on; 21-4-1117. 
(Ext, A2-is a registration. copy of Ext. 
B7).: -As. per this will Kunchi- Amma, 
the mother of the first defendant and the 
first defendant were to- enjoy the pro- 
perty. and take its income; during the 
lifetime of Kunchi- Amma .and:,on her 
death the property.. was to. devolve on 
the . first: defendant and. her child- 
ren. Govinda Panicker: died.'on .25-4- 
1117 and Kunchi Amma, .the . mo- 
ther of the first defendant, died on 5-5- 
1118. 


first defendant -and ‘her: children ‘on .the 
death: of ‘Kunchi Amma on 5-5-1118. It 
is. : admitted by-.both parties that the 
plaintiff and .the second -defendant ..were 
the only -children. of the first defendant 
alive ‘at the time of the déath of Govinda 


Panicker- and Kunchi Amma. Defendants. 


3-and:4-are. children born ‘to the first de- 
fendant after the 
Panicker. and Kunchi Amma, — 


2. The” ‘total . extent: Of: ther . propertý: 
Ext, B7 was- -1.40. - - 
acres, out. of which’.44}: cents were ‘ac 
_ quired ‘by: the Government for the pur- 


bequeathed as © per. 


pose of the: National. Highway. On the 
basis - that. the property’ belongs to’ the 
plaintiff and defendants 1 to 4, the plain“ 
tiff received a-1/5thshare’of the comi- 
pensation awarded ‘by the Land Acquisi- 
tion ::Officer: as per’ ‘Ext. A10. Award. 
Ext. B8 : dated:-12-3-1962 is the receipt 
passed by the.plaintiff for having receiv- 
ed-the 1/5th share of ‘compensation’ for 
the land acquired. There was a refer- 
ence as per.-Ext, A5 for enhancement of 
compensation ‘to the Sub. Court, + 


The plaintiff received a.1/Sth:share of 


the: enhanced compensation also and. 


‘passed Ext.: Bo receipt : on. 9- 4-1969; .De- 
fendants 3-and 4 were mindérs 'on the. 


ALR 
No. 121. of 1976.. The. suit is. to set aside” 


a document -of partition’ marked-.as. Ext. 
Al dated 23-4-1962 executed, by the 


on ‘the. 


Hence according to -the: terms of 
the. ‘will: the property devolved: on: the 


death; of Govinda. 


“Erna- _ 


kulam. Compensation was enhanced © as” 
per the decree inL, A.- No, 111 of. 1963:. 
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date. of Ext. .A10.: award.: Their: 2/5th. 
share of ‘compensation: -was,; received .-.on 
the execution of d4-security: bond.. Ext. B6 
dated -24-3-1962 bythe plaintiff and de- 
fendants 1 and 2°. Ext. B6:::ispecifically 
states thatthe property is the. subject -of 
bequest as per Ext, B7 will-of Govinda 
Panicker and on the death of Govinda 
Panicker. and. Kunchi Amma the property 
devolved on the plaintiff and defendants 
1 to:4.in absolute rights. The document 
authorises the. first- ‘defendant ‘to. receive 
the '2/5th’ shafe- of compensation. due to 
the minors, defendants 3 and 4, on the 
security of the 3/5th undivided share of 
the plaintiff and défendants: 1..and 2 in 
the remaining .-954-cents- of property. - 
Thereafter. Ext. Al partition is. entered 
into -by ‘the plaintiff -and defendants 1- to 
4; as per which the -plaintiff:.is allotted 
17 cents .of.land:towards his 1/5th share 
in the property.“Ext,, Al also recites the 
devolution ofthe property on the plain- 
tiff. and. defendants 1 to..4 as per’. Ext. B7 
will of Govinda. Panicker, ..As- per this 
document: the: plaintiff is given. his’ 1/5th 
share .as per -the’.second schedule . and 
the remaining extent of the property ‘is 
allotted.to the Sakha of defendants: 1 to 
4 as per the first schedule to the docu- 
ment Ext, Al: It. is admitted that the 
plaintiff obtained possession of 
the 17. cents of land allotted to him as 
per the partition.. He assigned a por- 
tion of the property, a little over 6 cents 
in’-extent,.to a stranger as, per Ext: B11 
dated .26-3-1968. This document recites 
the partition deed Ext. Al, as per which 
the plaintiff obtained title and . possession 
of. the . property whichis the ‘subject of 
sale under Ext, -B1L :- Defendants 1 to 
4 had already assigned an ‘extent ‘of 10 
cents of land out of the 78} cents of land 
allotted to theni:as-per. Ext. Ai to- the 
assignee under Ext, B11 as per Ext: B12 
sale deed dated--16-8-1965.. The defen- 
dants also assigned 4 cents of land each 
to two kudikidappukars in- the property 
as per. Exts.-B21:and B22- dated: 21-7- 
1970. It is after’ all these transactions 
had taken place that the plaintiff. filed 
the, present’ suit:to- set aside Ext. Al. 
partition -and‘for a decree‘ for. partition 
of the. property which isthe subject- 
matter. of bequest: under Ext. B7- wiil. 
The present. suit is filed ‘on 3-9-1970, 
` more than eight. years. after Ext, Al 
partition.. According to the. plaintiff, “de- 


fendants 3 and 4 who were not born on 
the date of death of.,Kunchi Amma, had 
no right in the property; that.the: plain- 
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ti’ was-not. aware -ofthe terms’ of the 
will. Ext, B7 that:-defendants 1.and 2 
had ` fraudulently..représented- ‘to | the 
plaintiff. that defendants.3 and.4 are also 
entitled ;tocthe-property ‘which. .äs. the 
subject: of bequest’ imder Ext. -B7 «that 
the plaintiff. believed in. the representa- 
tion -of his mother and brother, that it 
is on the basis of the said representation 
that -he ., „executed the partition deed 
Ext. ‘Al, and . that he came to know 
about , the ` fraud only in July-August, 
1970 ‘when the second defendant had 
made a ‘demand to fhe first defendant for 
partition of a half share in the property 
Jointly allotted to defendants 1. to ‘4 as 
per Ext. Al partition, “The ` suit is ` çon- 
tested by. defendants i 3 and 4.. The 
second” déféndant ` supports the plaintiff. 
The ‘first defendant . had as per Ext. B27 
sale deed” ' dated 1-9-1970 assigned her 
1/4th ‘share “jn the! ` property allotted to 
the’ ` group ‘of defendants I to 4 as per 
Ext, Al to defendants 3 and £ The con- 
fraud.” According” to them, as per the 
will” Ext. ‘B7'the property devolved on 
the tavazhi’ of the first defendant ‘and 
her ‘children in accordance with Maru- 
makkathayam law and that ‘defendants 3 
and 4, ‘even though born subsequently, 
are also entitled to ‘an equal share’ jn 
the property as any other member of 
the family, that the property was treat- 
ed as tavazhi property, the allotment as 
per Ext. Ai itself was to the Sakha of 
defendants 1 to 4, thatthe parties under- 
stood ‘the bequest as per Ext, B7 as in 
favour of the tavazhi of the first defen- 
dant and her descendants, that the 
plaintiff was fully aware of the terms of 
the will and he had execitted Ext. Al 
partition in full awareness of the rights 
of parties: in the suit property, that he 
has also received his share of compen- 
Sation in respéct of a portion of the pro- 
perty acquired by the Government and 
fhat he had’ also received ‘his share. of 
the enhanced ‘compensation awarded by 
the Sub Court, Ernakulam in L. A. No. 
111 of 1963, The various other transac- 
tions ‘by the parties «were ‘also -on the 
basis that the property ‘devolved on «the 
tavazhi ‘of the first ‘defendant and her 
children as ‘per the will Ext, B7. The 
contesting: -defendants - also deny -the 
plaint- allegation that the plaintiff came 
to know about the terms ‘of the will only 
in' 1970. ‘and contend that the suit is bar- 
red by Hmitation. : 

2. ‘Fhe. absigneed - ‘et. ‘portions of the. 
property ‘as per Exts: B11,-B12, B21 and 
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B22 are not. parties to the suit. The 
plaintiff however requires the 17 cents 


of land allotted to him as per Ext. Al- 


partition to be.included in the 1/3rd 
share that. may be allotted to. him after 
. setting aside Ext. Al partition so that 
it is not necessary to implead the as- 
signees under the various documents 
aforesaid. ' 


4. The court below has found that 
the property as per the will Ext, R7 
devolved only on the plaintiff and de- 
fendants 1 and 2 and that defendants 3 
and 4 are not entitled to any share in 
the same. It is also found that the docu- 
ment Ext, Al was executed by the 
plaintiff on account of fraud in conceal- 
ing the fact that defendants 3 and 4 are 
not entitled to any share in the property 
-and that the partition deed and the land 
acquisition proceedings will -not stand. in 
the way of the plaintiff from claiming 
his 1/3rd share in the property in view 
of the fact that he came to know about 
the terms of the will only in July, 1970. 
On these findings a preliminary decree is 
passed for partition of 1/3rd share in the 
plaint schedule property and for allot- 
ment of the same to. the plaintiff, There 
is also a direction for inclusion of the 
17 cents allotted to the plaintiff as per 
Ext. Al towards his share of fresh par- 
tition. He is also held entitled to a sum 
of Rs. 3,000/- with interest at 6% from 
the date of suit to make up his one-third 
share of the compensation in respect of 
the land acquired by the Government. 
The court below set aside Ext. Aj parti- 
tion deed on the finding that it was exe- 
cuted by the plaintiff on account of the 
fraud practised by the first defendant in 
concealing the fact that defendants 3 and 
4 are not entitled to any share in the 
property. The second defendant is held 
entitled to his one-third share and the 
one-third share due to the first defen- 
dant is directed to be allotted to defen- 
dants 3 and 4 by virtue of Ext. B27 as- 
signment by the first defendant to de- 
fendants 3 and 4. 

5. The connected suit O. S. No. 123 
of 1971.is by. defendants 1, 3 and 4 in 
O. S. No. 90 of 1970. The second defen- 
dant in O. S. No. 90 of 1970 is the sole 
defendant in O. S. No, 123 of 1971. This 
suit is for partition of the property al- 
Iotted to the Sakha of defendants 1 to 4 
as per Ext. Al partition excluding the 
portions assigned as per Exts, B12, B21 
and B22. The plaintiffs claim a reserva- 
tion of the house in the property, as 
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constructed with their share of compen- 
sation for a portion of the land acquired 
and also their share of the price receiv- 
ed for Ext. B12 assignment. -According 
to the plaintiffs the total amount receiv- 
ed by way of compensation for the land 
acquired and as consideration for Ext. 
B12 was Rupees 29,708.44 and after de- 
fraying the expenses for conducting the 
cases of kudikidappukars and for paying 
them off, the balance amount available 


«àt 


was Rs. 28,600.44. The defendant had - 


received his one-fourth share Rs. 7,150/- 
the house was constructed with the 
plaintiffs three-fourth share of the 
amount aforesaid and hence they are en- 
titled to a reservation of the house. The 
defendant in his written statement con- 
tended that the property, which is the 
subject-matter of bequest as per Ext. B7, 
devolved only on the 3rd plaintiff and 
her two sons, namely, the defendant and 
the plaintiff in the connected suit 
O. S, No. 90 of 1970 that plaintiffs 1 
and 2 are not entitled to any share, and 
that he is entitled to a one-third share 
in the property which is the subject- 
matter of bequest as per Ext. B7. Ac- 
cording to him all amounts received by 
him had been spent for the common 
benefit and that the plaintiffs are not en- 
titled to a reservation of the house in 
the property constructed with the 
amounts received as consideration for 
the sale deed Ext, B12 and as compen- 
sation for a portion of the land acquir- 


ed. This suit was tried along with O; S. ` 


No. 90 of 1970 and the lower court has 
passed a decree for partition of the pro- 
perty in O. S. No. 90 of 1970 into three 
shares and for allotment of one share to 
the plaintiff therein, another share to 
the defendant in O. S; No. 123 of 1971 
who is the second defendant in the main 
suit and for allotment of the remaining 
one-third share to plaintiffs 1 and 2 in 
O. S. No, 123 of 1971 who are defen- 
dants 3 and 4 in O. S. No. 90 of 1979. 
The claim of the plaintiffs in O. S. No. 
123 of 1971 for reservation of the house 
and other structures in their favour was 
negatived. Accounts between defendants 
l-and 2 in O. S. No, 90 of 1970 were 
directed to be settled in the final decree 
proceedings. It is against the decrees in 


the two suits that the above appeals have 


been filed by defendants 1, 3 and 4 in 
O. S. No. 90 of 1970 who are the plain- 
tiffs in O. S. No, 123/1971. 


6. As earlier stated O. S. No. 90 of 


1970 was taken.as the main suit and evi- 
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dence was led in that suit. The par- 
ties in O. S. No. 128 of -1971 are also 
parties in O. S. No, 90 of 1970. . The 
parties in these appeals are hence refer- 
red to in this- judgment according to 
their respective ranks in O. S. No, 90 of 
1970. 


7. The plaintiff's claim for relief of 
cancellation of Ext, Al partition and for 
a fresh partition of the property obtain- 
ed under the will Ext. B7 depends upon 
proof of fraud alleged in the plaint. 
The fraud alleged is that defendants 1 
and 2 had concealed the fact that defen- 
dants 3 and 4 will have no rights under 
the will Ext. B7 for the reason that they 
are children born to the first defendant 
after Ext, B7 had taken effect on the 
death of the testator, Govinda Pillai and 
the Hfe estate holder Kunchi Amma. The 
fraud alleged is denied by the contest- 
ing defendants. According to them, the 
property devolved on the. tavazhi of the 
first defendant and her children, as per 
the terms of the will Ext. B7 and the 
same was treated as tavazhi property. 
They deny having made any representa-. 
tion to the plaintiff that defendants 3 
and 4 are also entitled to the property 
as according to them the parties to Ext. 
Al understood the will as a bequest to 
the tavazhi of the first defendant and 
her children. In his deposition as 
P. W. 1 the plaintiff has stated that the 
mother, the first defendant had repre- 
sented to him that the devolution of pro- 
perty as per Ex. B7 will is on herself 
and all her children. According to him, 
he had not perused the will at the time 
when Ext, Al partition was executed. 


He admits that ‘he made no enquiries as - 


to whether the recitals in Ext, Al relating 
to the devolution of property under the 
will Ex, B7 are correct or not, Accord- 
ing to his evidence it was the mother 
who made the representation that her 
afterborn children are also entitled to 
the property under the will. In the 
plaint his case is that it is on account 
of the fraud of defendants 1 and 2 that 
be happened to execute Ext, Al parti- 
tion. The Ist defendant examined as 
D. W. 2 has deposed that she made no 
representation either to the plaintiff or 
to the 2nd defendant as to their rights 
in the property. There was also no dis- 
cussion among the plaintiff and defen- 
dants 1 and 2 in regard to the terms of 
Ex. B7.. f aan 
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8:. - Issue 5 in the suit relates to the 
fraud. alleged by the plaintiff. This issue 
is answered by the learned Subordinate 
Judge in paragraph 13 of the: judgment 
as follows :— 

“13. As the mother has concealed the 
fact that the defendants 3 and 4 are not 
entitled’ to any share in the properties, 
I find that the document is executed as 
fraudulently and dishonestly as _Tepre- ‘ 
sented by the plaintiff.” 

9. From the evidence in the case’ dis- 
cussed above, it is not possible to arrive 
at a finding of fraud in the matter of 
execution of Ext. Al partition-deed, In 
the decision in Union of India v. Chatur- 
bhai N. Patel & Co. (AIR 1976 SC 712) 
the Supreme Court has stated at para- 
graph 7 as follows: 

“It is well settled that fraud like any 
other charge of a criminal offence whe- 
ther made in civil or criminal proceed- 
ings, must be established beyond reagona~ 
ble doubt; per Lord Atkin in A L, N. 
Narayanan Chettyar v. Official Assignee, 
High Court Rangoon, AIR 1941 PC 93. 
However suspicious may be the circum- 
stances, however strange the coincidence 
and however grave the doubts, suspicion 
alone can never take the place of proof. 
In our normal life we are sometimes 
faced with unexplainable phenomenon 
and strange coincidences, for, as it is said, 
truth is stranger than fiction”, 

The plaintiff derived title to the property 
by virtue of Ex. B7 will, Ext. B7 will 
is specifically referred to in the docu- 
ment of partition Ext. Al. The plain- 
tiff cannot be believed when he says 
that he did not know the contents of 
the will at the time when he executed 
Ext. Al partition. Nor did the defen- 
plaintiff to 
disclose the contents of the will It 
should be presumed to be available for 
his perusal at the time when he execut- 
ed Ext. Al partition. Ext. B6 security 
bond. executed by the plaintiff and de- 
fendants 1 and 2 refers to the will 
Ext. B7. This document also shows that 
the parties understood the will as confer- 
ring title on the plaintiff and defendants 
1 to 4. The partition deed is executed 
a month after Ext. B6. As per Ext. B8 
receipt: passed by the plaintiff he took 
his one-fifth share of the compensation 
awarded for a portion of the land ac- 
quired as per Ext. AlQ award of the 
Land Acquisition Officer. Similarly, the 
plaintiff took his one-fifth share of the 
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enhanced. compensation -as pér- Ext, «B9 
receipt: The partition deed Ext. Al makes 
mention of the pendency ‘of the land. ac- 
quisition: reference case.. -The Ist defen- 
dant is authorised to prosecute -the ‘same, 
receive the compensation that may be 
enhanced by the - reference. Court and 
after deducting the-.expenses,:-for con- 
ducting -the case pay.. 'the` plaintiff.. his 
one-fifth share in ..the enhanced . com- 
pensation. It is in pursuance. to that 
provision in Ext. Al that the plaintiff 
was paid his one-fifth share | of the ,en- 
hanced compensation, as per Ext, “BO, 
recéipt executed by him. Ext. B9 re- 
ceipt also specifically refers -to the parti- 
tion deed Ext. Al as per the terms of 
which the plaintiff is entitled. to one- 
fifth share of the enhanced compensa- 
tion. Accepting the partition Ext. Al, 
the plaintiff has assigned a portion of 
the property to a stranger as per Ext, Bil 
‘sale deed dated 26- 3-1968. 


10. In the light of the documents exi 
ecuted by the plaintiff accepting the will 
as bequeathing the .property.:.-to. the 
plaintiff -and defendants 1 to. 4, it is 
' futile- for the. plaintiff to contend that 
Ex. Al partition was entered into on 
account of. the fraud of.the Ist defendant 
in suppressing the contents. of. the will 
Ext. B7.. Ext. |B7 will itself makes a 
bequest of the property to the Ist de- 
fendant and her children, -Defendants 3 
and 4 are also the- children of. the- Ist 
defendant, even though born after- the 
death of the testator. It is not possible 
to..accept the plaintiffs’ .case of fraud 
when the evidence im -the -case clearly 
shows that the: parties :; including the 


plaintiff accepted the will on its: terms,. 


as a bequest to -the Ist defendant and 
all her:.children,: The finding of the 
lower Court that the plaintiff executed 
Ext. Al: on-account. of the fraud by the 
‘Ist defendant in. concealing the - fact 
that defendants 3 and,4 are not entitled 
to any. share in the property, cannot 
‘be sustained. We hold that the plain- 
tiff has -not- proved fraud in ‘the matter 
of execution of Ext, Al partition. - 


1L The learned - counsel ‘for the ap- 
pellants- has relied ‘on the decisions ' -of 
this Court in Janamma Pillai v. State of 
Kerala (1974 Ker LT 750): (AIR 1975 
Ker 35) (FB), Lekshmi Gouri v. Lekshmi 
Narayani (1958 Ker LT 310) and Seetha 
v. Krishnan’. (1975 Ker LT. 156): (AIR 
1975 Ker 70) (FB) in support of his con- 
tention that the’ “bequest ‘under’ thé 
Will Ext. B7 was to the tavazhi of the 
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Ist defendant. and. her children. . The 
learned Counsel: for .the plaintiff-Ist re- 
spondent, relies on the decision: in` Par- 
vathi Amma Kalliani Amma v, ‘Padma- 
nabha’'Pillai Krishna Pillai (1956 Ker LT 
803):(AIR 1957: Trav-Co 77) (FB); Siva- 
subramonia Pillai Thiruvadinatha Pillai 
v. Kalliani Amma Savithrikutty Amma 
(1957. Ker LT 765); Arumughom Pillai v. 
d ari Panicker (1959 Ker LT 1002) 
an 
Pillai v. Steela’ Phenes (1967 Ker LT 384) 
to contend that the Will Ext. B7 that 
took effect after the Travancore Nayar 
Act of 1100 had ‘come into force is gov- 
erned by the provisions of Section 22 oi 
the said Act, even though the bequest 
is not by the father or husband but by 
a near relation of the Ist defendant. Re- 
liance ‘is. particularly placed on the Full 
Bench ‘decision. in 1956 Ker LT 803: (AIR 
1957 Trav-Co 77) wherein it is held as 
follows :— 


“3, Learned Counsel for the appel- 
lants urged. that the common law in the 
Travancore jurisdiction governing Maru- 
makkathayees was well settled,’ that a 


‘gift by a husband’ to the wife or by- the 


father to his children or any of them 
known’ as Makkathayam_ gifts, was pre- 
sumed tobe for the ‘benefit of the sub- 
tarwad of his wife and children and that’ 
this principle had been extended to 
gifts by near relations as brother, mother 
or paternal uncle, The ‘change was first 
brought about by Section. 17 of the Nair 
Act of 1088 to be later` affirmed ` by the 
Nair Act of 1100 that so far as Makka- 
thayam gifts made after 1088 were con- 


cerned, the presumption was to be one. 


of equality of right between the mother 
and all’the children with the’ prin- 
ciple‘ of ‘partibility attached. According 
to Jearned Counsel, this change must be 
confined to’ gifts by husband or. father 
and ‘should not be extended” to’ gifts by 
other near relations e. g, the paternal 
uncle ‘and his tarwad as here, in regard 
to which the customary law fad’ ‘attach- 
‘He 
referred” to Section’ 44 (a) of the Nair 
Act of T100 “which ‘saved “the ‘existing 
rüles of Marumakkathayam law,.. custom, 
or usage; except to the extent hereinafter 
expressly. provided for”, Learned’ Counsel 
for the’ respondents contended that- the 


principle ‘of tarwad character as- applied 


to Makkathayam © gifts by | ‘husband or 
father to wife or children, had not been 
extended to gifts by paternal uncle who 
-was only in the position of a stranger 
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and that- even assuming. such extension, - 
there was no question here of: the ascer- 
tainment or- applicability of: a custom. or 
usage within the meaning of Section.. 44 
(a) of the Nair Act. The matter- was 
merely. one of. construction in- respect. of 
which -the legislature should be: deemed 
to have given a sure guidance~-for the 
future i. e.; by emphasis of the aspect of 
a tenancy in common as contrasted with 
a tarwad. character of the gift.” 

12. Section 22.(1) of the. Travancore 
Nayar Act is extracted below: . 


"22. (1) ‘Property acquired by mitto or 
bequest by the wife or widow- or 


child or children from the husband 
or father, as the case’ may be, 
after Regulation I of - 1088 came 


into’ force, shall, unless a contrary in- 
tention is expressed in the instrument of 
gift or bequest, if any, belong to. the 
wife or widow and each of the children 
in equal shares.” ` 


It has been held in the decisions report- 
ed in 1959 Ker LT 1002;. 1957 Ker LT 
765 and 1967 Ker LT 364, that under a 
gift or bequest falling under Section 22 
of the Act, the property devolves in 
tenancy in common on the donee or 
legatee and her children in existence at 
the time when the gift or Will took ef- 
fect. The Full- Bench decision in 1956 
Ker LT 803: (AIR 1957..,Trav-Co 77) 
holds that Section 22 applies also to 
Wills and gifts executed by near rela- 
tions apart from. the husband or father. 
It is on the basis of these : decisions, -it 
is contended by the learned - Counsel for 
the plaintiff that the Will Ext. B7 is. not 
a bequest to-the tavazhi of .the Ist. de- 
fendant and her children, but should 
be construed as a bequest that took 
effect in favour. of- the plaintiff and de- 


fendants 1 and 2 alone. Section 22. itself ` 


states that the mode of devolution pro- 
vided -for. in. the section is “unless a con- 
trary intention is expressed: in the in- 
strument of gift or bequest”, Ext, .B7 
Will on its terms is-a bequest to the Ist 
defendant and her children ~ (Original 


_in Malayalam omitted— Ed.) This was 


a document capable of: two . inter- 


. pretations either as a bequest in. favour 


of the Ist defendant..and ‘her children 
existing. at the time when the Will took 
effect, or on .the expression (Ori- 
ginal in Malayalam omitted. Ed.) as 


_ referring to a contrary intention: ex- 


pressed in the document, whereby the 
‘bequest is according -to the.’ ordinary. 
notions of MOPE ERA ne yen Law' to 
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-the tavazhi of- the Ist: defendant -and. her 
descendants, . Property. acquired. by gift 
-or bequest. from. “father.or husband : be- 
fore Regulation 21 - of- 1088 -came into 
force, is tarwad. property: according to’ 
Section -41 -of the! Travancore. Nayar Act. 
That»was:-the- law prior to.the introduc- 
tion- of. Section 22 of the. Nayar Act is 
clear fromthe. decision. of the Full 
Bench in -1974 Ker LT 750: (AIR 1975. 
Ker 35). This: is also the rule of..cus- 
tomary Marumakkathayam Law appli- 
cable:to the Malabar area prior to -the 
introduction of the Madras Marumakka- 
thayam Act—vide the decision of the 
Full- Bench in 1975 Ker LT 156: (ATR; 
1975 Ker. 70). It is thus clear that but 
for, the statutory change effected by. Sec- 
tion 22 of the Travancore Nayar Act, the 
bequest. Ext.. B7 can .only be construed | 





Ist defendant-and her, descendants, Sec- 
tion 22 on its terms applies only to gift 
or bequest by husband, or father. The 
Section-is also subject to the exception| 
of a contrary intention: expressed in the 





document,’ The - parties in execut- 
ing Ext. “Al partition deed and 
the | other documents referred to 
earlier “ have “accepted the inter- 


pretation” that it is a bequest to the 
tavazhi of the ` Ist defendant and her 


children each being entitled to a one- 


fifth share on the date of Ex. Al partition. 
The parties are bound by the document 
Ext,-Al executed .by them and there is 
no valid ground made out to set aside or' 
cancel the same, 

13. In the decision of the Federal 
Court in Ratneswari Nandan Singh v. 
Bhagwati Saran Singh (AIR 1950 FC 142) 
Mahajan J. (as he then. was) stated at 
page 165 as follows: 

ATTE vIt was argued that a partition 
made on an erroneous assumption as to 
what the law was, was not binding on 
the person who was acting under that 
assumption and could be reopened by 
him or his heirs, I am unable to subscribe 
to this proposition. It seems to me that 
there is neither any provision of statu- 
tory law ner any- principle of equity 
which furnishes a cause of action to a 
person who enters into an arrangement 
as to partition of family ‘property’ with 
the other’ coparcener onan erroenous 
impression of law for getting rid of that 
arrangement. .It was, conceded that if 
such a- partition was effected by a decree 
of Court. it would conclusively. establish 
the title between the-parties to it: It 
was, however, contended that the rule 
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applicable to decrees cannot be extend- 
ed to cases of contracts or partitions 
made outside Court. It is true that a 
decree stands on a different footing than 
an arrangement or contract privately 
entered into between the parties but it 
is well settled that such an arrangement 
or contract can only be re-opened on the 
ground of fraud, undue influence, coer- 
cion or mutual mistake of fact. A mis- 
taken view if law is no ground for grant- 
ing relief to any of the parties as its 
ignorance furnishes no legal excuse to 
any person”. 

Even if therefore the parties made a 
mistake in construing the will Ex? B7 
as a bequest to the Ist defendant and all 
her children constituting a tavazhi it is 
only a mistake of law and such a mistake 
is not a ground to cancel the document 
of partition and grant a decree for parti- 
tion of the property afresh on the basis 
that the bequest enures only to the be- 
nefit of the plaintiff and defendants 1 & 2. 


. 14. According to the plaintiff, he came 
to know about the contents of the will 
Ext. B7 only in 1970 and the suit filed 
on 3-9-1970, is well within time. The 
court below has accepted the plaintiff's 
case that he came to know about the 
contents of the will only in 1970 and 
that court has held that the partition 
Ext. Al is liable to be set aside. The 
- plaintiff is a party to Ext. Al partition. 
He is executant No. 3 in Ex, Al. He is 
also a party to Ex. B6 the security bond 
executed by the plaintiff and defendants 
1 and 2 for receipt of the share of com- 
pensation due to defendants 3 and 
4 who were minors at that time. 
The plaintiff is the third exe- 
cutant also in Ext. B6. Both these 
documents are of the year 1962. 
These documents specifically refer to the 
Will Ext. B7 as per the terms of which 
the parties derive title to the suit pro- 
perty. In the light of these documents, 
it is not possible to accept the plaintiffs 
case that he came to know about the 
contents of the Will only in the year 
1970. The finding of the lower Court 
that the plaintiff knew about the con- 
tents of the Will only in 1970, is unsus- 
tainable and cannot be accepted, The 
partition as, per Ext. Al was on 23-4-62. 
The present suit filed on 3-9-1970 to 
cancel the document is clearly barred 


under Art. 50 of the Limitation Act 1963.. 


15. One other contention raised on 
behalf of the plaintiff and upheld by the 
lower Court is. that ‘the bequest. under. 
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Ext. B7 is to a class of persons within 
the meaning of Section 111 of the Indian 
Succession Act and the property be- 
queathed shall go oniy to such of them 
as are aliye when the bequest took effect. 
This contention also cannot be accepted. 
For the one thing, the Indian Succession 
Act itself was not applicable to the erst- 
while Travancore area where the property 
is situated on the date the bequest took 
effect. Even if the principles of Sec, 111 
of the Indian Succession Act is to be held 
applicable the bequest in favour of the 
Ist defendant and her children (Ori- 
ginal in Malayalam omitted—-Ed.) is 
not a bequest to a class of persons with- 
in the meaning of Section 111 of the Act. 
If the bequest had been only to the 
children of the lst defendant as a class, 
it may be a case that would fall under 
Mlustration 6 of Section 111 of the Suc- 
cession Act. Here the bequest is to the 
Ist defendant -and her children, It cannot 
therefore be said, that Ext. B7 is a 
bequest to a class of persons within the 
meaning of Section 111 of the Indian 
Succession Act. 

16. Reliance is placed on the decision 
in Narayanan v. Commr. of Income-tax, 
Madras (AIR 1967 SC 433) where in 
paragraph 4 it is held as follows :— 

“4. Ordinarily the Will of a testator 
speaks on the date of his death, If a 
bequest is made to a class of persons, 
then the thing bequeathed by the opera- 
tion of Section 111 of the Indian Succes- 
sion Act, 1925, goes only to persons be- 
longing to that class as are alive at the 
testator’s death. But to this rule there 
is an exception that if property is be- 
queathed to a class of persons and such 
class is described as standing in a parti- 
cular degree of relationship to a specifi- 
ed individual and the possession of the 
legatees is deferred until some time 
after the death of the testator because 
of a prior bequest or otherwise, the 
legacy shall be taken by such persons 
belonging to the class as are alive at 
the date to which the possession is de- 
ferred and to the representatives of any 
of them who have died since the death 
of the testator’. 

The bequest in that case was to the 
grandchildren of the testator who be- 
longed to a particular class and Sec- 
tion 111 of the Indian Succession Act 
squarely applied to the facts of that case. 
In the present case, the bequest is not 
to any class of persons but to the Ist 


a 


defendant and her children, and Sec. 111}. - 
cannot apply to the bequest. in.the.pre-}... 


t 
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sent case, Even assuming that Sec- 
tion 111 applies the partition deed Ext. 
Al was executed on account of a mis- 
ake of law and a mistake of law is not 
a ground to reopen a concluded - parti- 
tion. On the findings that we have 
come to above, the partition is also as a 
result of acceptance of a possible inter- 
pretation of the document by all the 
parties concerned, the plaintiff was-fully 
aware of the contents of the Will even 
on the date of the partition and the pre- 
sent suit being clearly barred by limi- 
tation it is not open to him to raise 8 
plea on the basis that it is a gift to a 
class of persons within the meaning of 
Section 111 of the Indian Succession Act. 

17. The result is the decree of the 
Court below in O. S. No. 90 of 1970 
cannot be sustained and in reversal of 
the same, the suit O. S. No, 90 of 1970 
is dismissed, 

18. A. S. No. 88 of 1977 is against 
O. S. No, 123/1971 filed by defendants 1, 
3 and 4 in O. S. 90/70 for partition 
against the 2nd defendant in respect of 
the property allotted to them as per 
Ext, Al partition, On the basis of the 
decree passed by the lower Court in 
O. S. No. 90/70 that Court has passed a 
decree for partition of a one-third share 
in favour of the 2nd defendant with re- 
spect to the property which is the sub- 
ject of bequest under Ext. B7 Will. For 
the reasons already stated that decree 
cannot be sustained, The partition 
Ext. Al is valid and binding on all the 
parties to the document. The plaintiffs 
in O. S. No. 123/71 are entitled to three 
out of four shares in the property in 
that suit and the defendant therein is 
entitled to one out of four shares, 

19. The lst defendant in.O. S. 90/70 
who is the 3rd plaintiff in O. S. 123/71 
has assigned her share to defendants 3 
and 4 namely plaintiffs 1 and 2 in O. S. 
123/71 as per Ext. B27. Plaintiffs 1 and 
2 in O, S. 123/71 are therefore entitled 
to three out of four shares in the pro~ 
perty scheduled to the plaint in O. S. 
123/71. They have a claim for reserva- 
tion of the house in the plaint schedule 
property. This reservation is not allowed 
by the Court below and it ™is held that 
the house in the property is liable to be 
divided among the sharers. There is a 
direction in the preliminary decree for 
“settlement. of accounts between defen- 
:dants 1 and 2 in the final decree proceed- 
tings. The case of the plaintiffs in-O..S. 
i 128/71 for’ reservation- is set. out~ in: 
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paragraphs 2 to 5 of the plaint, that out 
of the total amount received. by the 
parties to the suit, by way of compensa- 
tion for a portion of the land- acquired 
and by sale of a portion of the property 
as per Ext, B12, the defendant had been 
paid his 1/4 share. According to the 
plaintiffs, the house was constructed 
with the amount that fell to their shara 
out of the total amount received as 
aforesaid and hence they are entitled to 
a reservation of the house in the suit 
property: There is no dispute that after 
meeting the expenses of certain litiga- 
tions with the kudikidappukars and for 
payment to them the total amount avai- 
lable with the parties to the suit 
O. S. 123/71 was only Rs. 28,600.44 Ps. 
The 2nd defendant admits having receiv- 
ed Rs. 7,150/- from out of this amount 
which will cover his one-fourth share. 
But he has a further case that the 
amount received was spent for common 
purposes. There is evidence in the case 
to show that a sum of Rs, 2,000/- was 
paid back to the mother, the Ist defen- 
dant. The construction of the house was 
admittedly made out of the funds re- 
ceived by sale of a portion of the pro- 
perty and also by way of compensation 
for a portion of the property acquired. 
There cannot be any doubt that it is a 
common fund even though the defendant 
had drawn some amounts from out of 
the common fund in respect of which he 
1s liable to account. The house construc- 
ted out of the common funds belongs 
to the plaintiffs and the defendant in 
O. S. 123/71 and the plaintiffs are not 
entitled to any reservation in respect of 
the same, The defendant admits having ` 
received Rs. 7,150/- out of the common 
funds, but his case is that this: amount 
was also utilised for common purposes 
of the family. As adverted to above 
there is evidence in the case to show 
that the defendant had paid back Rup- 
ees 2,000/- to the mother the Ist defen- 
dant. The 2nd defendant is liable to ac- 
count for the amount received by him 
from the. common funds, It is open to 
him to prove that those amounts were 
either paid back or spent for common 
purposes, The quantum of the 2nd 
defendant’s liability in regard to the 
amount of Rs. 7150/- received by him is 
left for decision in the final decree pro- 
ceedings. The decree in O. S, 123/71 of 
the court below is modified directing a 
partition of the property into four shares 
and - allotment of..three -shares to . the: 
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plaintiffs and one share to the defendant. 


. The defendant. is. also liable to account 


for the amounts received by: :him from 
out of the common funds, . ni 


20. In the result, ‘A, S. No, 121 of 
1976 is allowed and in reversal of the 


` decree of the court below O. S, 90/70 is 


dismissed. A.S:No. 88 of 1977 is allowed 
in part and the decree in O. S, 123/71 is 
modified as aforesaid, The parties will 
bear their respective costs throughout, 
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Sivathanu Pillai,- Petitioner v, Lak- 
shmi Rajamma, Respondent. o 

C. R. P. No. 1774 of 1981, D/-13- 7-1981. 

(A) Kerala Land Reforms. Act (1 of 
1964), Section 125 — Bar. of jurisdic- 
tion under — Does not apply to suits or 
execution proceedings pending on 1-1- 
70. (Civil P. C, (1908), Section 9). 

In respect of suits or execution pro- 
ceedings pending on 1-1-1970, the bar 
of jurisdiction under Section 125 would 
not apply. In those proceedings, the 
Civil Courts jurisdiction to decide 
tenancy questions survives. It may be 
that the tenancy itself is a creation of 
Kerala Land Reforms (Amendment) Act 
(35 of. 1969) which came into force only 
on 1-1-1970.. But that does not affect 
the Civil Court’s jurisdiction to. deal with 
such a claim in pending proceedings.. AIR 
1980. Ker 40 (FB), Foll. (Para 9) 

(B) Civil P. C. (5 of 1908), Section 11 
=- Reg judicata — Execution proceeding 
— Petitioner raising no objection that 
the executing Court has no jurisdiction 
to deal with his tenancy claim — Peti- 


tioner is precluded by constructive res" 


judicata from raising the point, at a 
later stage in same execution proceed- 
ings. (Case law discussed.) (Para 11A) 
` (C) Civil P. C. ( of 1908), Section 11 
~- Res judicata — Court assuming juris- 
diction’ erroneously disregarding a sta- 
tutory restriction — Its decision will 
operate as res judicata, (Case law dis- 
cussed), (Para 15) 
Cases Referred : Chronological Paras 
ATR 1980 SC 1201 17 
AIR 1980 Ker 40: 1979 Ker. LT 766 (FB) 
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S. Sankarasubban, for ` Petitioner; V. 
Vyasan Poti and N. Sugathan, for Re- 
spondent. ` 

ORDER :— Sivathanu Pillai Krishna- 
moorthy Pillai, . residing with Vakil 
Sivathanu Pillai of Nagercoil, is. the re- 
vision petitioner; and he seems to be 
very tenacious, 

2. He was the first’ defendant ` ‘in 
©. S, 531/58, a suit for redemption, de- 
creed on 11-1-1962, It appears that when 
execution was taken out in E. P, 286/63, 
value of improvements was claimed. 
Assessment of the claim took time and 
the E. P. was dismissed for default -on 
25-3-1969. The respondent herein later 
filed E. P. 1109/74. She was not a party 
to the decree, Notice on the E, P, was 
served on the first defendant on 20-2- 
1975, The other parties were . served 
later, and on 20-38-1976 the Court im- 
pleaded the respondent ag additional 3rd 
plaintiff, On 17-6-1976 deposit of mort- 
gage money and value of improvements 
was ordered, and the deposit was duly 
made. The 16th defendant claimed 
“kudikidappu” and that claim was re- 
ferred to the Land Tribunal under Sec- 


tion 125 of Act 1/64, The tribunal’s ad f 
and 


ings became available by 3-1-1977 
-the E. P. was then posted for evidence 
and hearing to 5-2-1977. The first de- 
tendant then applied for time; and on 
14-2-1977 (Le. about two years after 
service of notice) he filed objections 
claiming that-he was a tenant under 
Section 4A of Act 1/64. By order dated 
31-3-1977, the Court upheld his tenancy 
claim: But the respondent applied for 
review, and by another order dated 27-3- 
1978 the Court held that the: petitioner- 
lst defendant was entitled to the bene- 
fit of Section 4A.: He appealed, and the 
District Court remanded the matter. 
After remand, the executing Court heard 
the matter again and passed -an-.order 
on 7-8-1980 rejecting the claim. based on 
Section 4A. ' 

‘3. The petitioner seen came to this 
Court, in C. R. P. No. 2017/80, challeng- 
ing the order dated: 7-8-1980, Though a 
ground was taken against the finding 
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regarding Section 4A, -that wasinot am 


gued-or pressed. ` “The: only’ point urged 


was -that the E. -P> of 1974 was time 
barred. I dealt with this -contention . and 
held that the petitioner was precluded 
from raising it by reason ‘of: constructive 


res judicata, The C. R., P. was. accord- . 


ingly dismissed on 5-3-1981, _ 


4. The petitioner wag. ‘in the  mean- 
while fighting ‘his’ battle on another 
front also. ‘He had filed O. A. 514/74, 
before the Land Tribunal for purchase 
of landlord’s rights; Obviously, the claim 
there was also one of tenancy. The tri- 
bunal dismissed the O., A. An 
(A. A. 353/76) was taken before the ap- 
pellate authority, but that also did not 
succeed, C. R. P.. No, 902/79 filed against 
the appellate authority’s order was pend- 
ing all the while before this Court, On 
9-6-1981 my learned brother Balakrishna 
Menon, J., disposed it of by directing 
the Tribunal ‘to reconsider the matter, as 
adequate opportunity had not been given 
to the 1st defendant ‘tö: establish his 
claim. It was pointed outon, behalf óf 
the respondent “ that the. self-samé 
tenancy claim had been © considered’ in 
E. P, 1101/74- and | ‘that the decision had 
become final; in view of.the order dated 
5-3-1981 in C. R.” P. No. 2017/80, Bib 
Lordship observed that that was a matter 
the respondent could: raise before the 
Tribunal, ` 


..& Armed with. the. abawe beran 


in C.. R. P. No. 902/79, the first defend- - 


ant again attempted to resist execution 


in. E. P. 1101/74, when it was taken up’ 


after the disposal of C. R. P, No. 2017/80. 
- He told the’ executing Court that the 
High Court had directed a re-examina- 
tion of the tenancy claim by the tri- 
bunal (in the O. A. proceedings) and 


that till that was- completed, execution . 


could not proceed,” One can ‘easily see 
that the attempt was again to’ bide time, 
because even if. the tribunal happened 
to dismiss the O. A. on the’ ground that 
a competent civil Court “had finally re- 
jected the claim, there could. still be an 
appeal to the- ‘appellate ` authority and 
probably*-à revision to this Court. ‘A 
more ` formidable contention was “also 
raised before the executing Court; and 


that was to the effect that its decision. 


on the tenancy claim, ‘in E A. 1101/74, 
was å nullity, in view of the decision: of 
this Court im’ Keshava ` Bhat v. Subraya 
Bhat (1979 Ker LT 766):(ATR i980 Ker 
40) (FB). But‘ the’ executing ‘Court re- 
fused to be intimidated by the decisions 
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referred‘ to; In-regard-to the procéedings 
before the Land Tribunal, “covered by 


` C.R. P..902/79,=-the’' Court . held that 


those were independent proceedings and, 
that so long as the -execution proceedings: - 
were not stayed, it could:', not hold its 
hands.. The.-- decision in. Keshava Bhat 
was got..over by. holding that the 
tenancy question. had become fimal - by 
reason of the decision in C..R, P. 2017/80, 
and ‘that the.validity of the decision in 
E. P. No. 1101/74 was no longer open to 
question. In this view, the Court. dis- 
missed E. A. No.. 765/81 seeking to -set 
aside the order for delivery and E, A. 
185/81. for staying execution . proceedings. 


6. It is the aforesaid order dated 20-6- 
1981 that is-now ‘being challenged by 
the lst defendant, in the present revi- 
sion. The suit was of the year 1958 and 
the decree was. in 1962, As pointed out 
by the Court below, the judgment-debtor 
has ‘been. able to retain the property for 
nearly. 23 -years ` after the suit. -He is 


-certainly tenacious, because the conten- 


tion now raised is that the Court below 
has committed a serious error in apply- 
ing the principles of res judicata. 

7. The argument is this. He had ad- 
mittedly raised the claim based on Sec- 
tion -4A of Act 1/64 before the ‘execution 
Court, -Tts decision became final with 
the disposal of C. R. P. 1207/80. Ini that 
sense, the principles-of res judicata may 
be ‘attracted. But in- view of the. deci- 
sion in*Keshava Bhat (1979 Ker LT 1766): 
(AIR 1980 Ker 40) (ŒB), it has now to 
be held that the Civil. Court had no 
jurisdiction. to deal with a tenancy 
claim, and that the decision in E, P..1101/ 
74 was to that extent a nullity. -A deci- 
sion rendered by a Civil Court~on a 
matter over which it has no jurisdiction 
is not a decision by a competent Court, 
and therefore the rule of res judicata 


_ cannot be attracted. 


8. This contention is en to be met 
by the respondent herein by ‘pointing 
out that E.. P. No...1101/74. is only a 
continuation of E.: P. No. 286/63. . This 
Court. has.. held that the Civil -Court’s 
jurisdiction does not stand ousted under 


_ Section 125 of Act. 1/64 in respect of pro- 


. Which were pending qn 1-1~ 


ceedings 

1970. The ee eee proceedings: in this 
ease had -comm -in 1963 and .con- 
sequently - the -. Court, on the 


authority | of this Court, had ample juris- 
diction “to deal with the judgment- 
debtors’ tenancy claim. , Its decision on. 
that ‘claim was therefore’ a decision by a 
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competent court, and there is therefore 
no escape from the rule of res judicata. 

` 9 I think that the respondents’ 
tention is sound, The decision in Keshava 
hat (1979 Ker LT 766):(AIR 1980 Ker 40) 
(FB).taken along with the other deci- 








e bar of jurisdiction under Section 125 
f Act 1/64 would not apply. In those 
roceedings, the civil courts jurisdiction 


affect the Civil Courts jurisdiction to 
eal with such a claim in pending pro- 
dings, ` 

10. But I do not wish to rest my de- 
cision on the above basis alone. I shall 
assume for the present that E. P, 1101/ 
74 was not a continuation of proceedings 
pending on 1-1-70, and that the executing 
Court’s order rejecting the petitioner’s 
tenancy claim -was a decision without 
jurisdiction. Does it however follow 
that the rule of. res judicata cannot be 
applied? ; 

11. It seems.to me that the Supreme 
Court’s decision in Mohanlal. v. Benoy 
Krishna (AIR 1953 SC 65) furnishes a 
complete answer to the above question. 
That case had come up in appeal from 
a decision of the Calcutta High . Court 
which ‘had taken the view that ‘(at p. 70): 

“a judgment delivered bya Court not 
competent to deliver it cannot operate 
as res judicata, and the order of the 
Subordinate Judge of. Asansol being 
wholly without jurisdiction cannot be 
relied upon to found a defence upon the 
principle of res judicata”, - 
But the Supreme Court (Ghulam Hasan, 
J., with whom Mahajan and Bose, JJ. 
agreed) did not accept the above pro- 
position as correct. Said the Supreme 
Court (at p. 73):— : 

“The question which arises in the 
present case is not whether the execu- 
tion Court at Asansol had or had -not 
jurisdiction to entertain the execution 
application after it had sent the certifi- 
cate under S, 41, but whether the judg- 
ment-debtor is precluded by the princi- 
ple of constructive res judicata from 
raising the question of jurisdiction.” ` 
Their Lordships were thus prepared to 
assume that the order of the Asansol 
Court was wholly without jurisdiction; 
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but still, the question was whether a 


party who had opportunity to raise. it _ 


before the Asansol Court and had failed 
to utilise it could be permittéd to raise 
it- later, =a 


11A. In the present case, the péeti- 
tioner ‘herein could have told the ex- 
ecuting Court that it had no- jurisdiction 
to deal with his tenancy claim, He did 
not do it; on the other hand, he wanted 
that Court to exemine his claim of 
tenancy. After getting an adverse deci- 
sion, he came to this Court in C. R. P. 
No, 1207/80. Here also, he did not raise 


the point about the Civil Court’s juris-| . 


diction; on the other hand, the plea was 
only that the Court should have adjudi- 
cated the claim in his favour. It may also 
be -noticed that while decision in Keshava 
Bhat (1979 Ker LT 766):(AIR 1980 Ker 
40) (FB) was rendered in August, 1979 
the order of the executing Court in E.P. 
1101/74 was on 7-8-1980. C, R. P. 
No, 2017/80 was filed in August, 1980 
and was disposed of in. March, 1981, I 
would therefore hold that the petitioner 
is precluded by constructive res judicata 
from raising the point, at a later stage 
in the same execution proceedings. 

12. A similar question was examined 
by me in Gopalan Gopi v. Bhaskaran, 
reported in 1980 Ker LT 862. The con- 
tention there, raised in execution, was 
that the decree was nullity. But the 
same question about the Court's juris- 
diction had been raised in the suit itself. 
Dealing with the argument that the 
rule of res judicata could not be pressed 
into service in a case where the Court’s 
competence was involved, I said:— 


“Counsel for the petitioners submits 
that the executing Court has jurisdic- 
tion to go into the question whether the 
decree is a nullity or not. That is a 
well-settled proposition. But where the 
identical question of jurisdiction had 
been raised before the Court trying the 
suit and had been found against, and 
that finding has been permitted to be- 
come final, the question cannot be rais- 
ed again in execution proceedings, in 
view of the general principle of res 
judicata. The Court which tried the 
suit was certainly competent to decide 
whether it had jurisdiction or not. The 
decision might. be right or wrong; but 
when once a decision is rendered and 
that becomes final, it is a decision by a 
competent Court on an issue raised by 
the parties, and the parties will be pre- 
cluded from raising it over again in the 
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same proceedings or in. other . proceed- 


ings. That is not because the executing 
Court has no jurisdiction . to deal with 
the question of nullity, but because the 
parties are prevented from raising the 
same question again, in view of the fina- 
lity of the decision rendered earlier, The 
principles of res judicata are part of the 
principles of estoppel; 
estoppel by judgment. The Court may. 
or may not have jurisdiction, but its 
doors will be shut against a party who 
had obtained an ‘adverse and final deci- 
sión earlier on the same question, The 
rule that the executing Court can always 
go into the question whether a decree 
is a nullity or not has to be read sub- 
ject to the procedural rule that matters 
which have become final cannot be re- 
agitated.” i Se 8 
And in C. R. P. No, 1207 of 1980 also I 
had observed .— t 

“When res judicata or constructive 
res judicata is pleaded in defence by ‘one 
party in answer to an attack by the 
other, the question is not whether the 
attack is justified or whether the point 
was properly considered by the Court 
at the earlier stage; the question is 
whether that party is precluded from 
making the attack at that stage in view 
of what had happened earlier.” 


13. Mr. Sankarasubban for the peti- 
tioner attempts to distinguish the above 
decisions by urging that they were not 
eases where the absence of. jurisdiction 
was inherent, as in the present case. 
That no such. distinction is possible in 
the context of a plea of res judicata is 
clear from Mohanlal’s case (AIR 1953 
SC 65) itself, Paragraphs (12) and (24) 
of the judgment show that the Calcutta 
High Court had attempted to draw such 
a distinction in the decision appealed 
against, and that their Lordships of the 
Supreme Court were not impressed by 
the attempt. z 

14. Assuming for a. moment that dif- 
ferent considerations would apply where 
there is an-iñùherent want of jurisdiction 
I shall proceed to examine the question 
whether the bar of Section 125- of Act 
1/64 leads to such a-result in the pre- 
sent case, The redemption suit was filed 
before a Court which was competent to 
try it and the execution petition was 
also filed before a’ Court competent to 


execute the decree. But -for the bar: of - 


Section 125 of Act 1/64, the executing 
Court was also admittedly competent 
to decide the tenancy claim, The deci- 
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sion in Keshava Bhat. (1979 Ker LT 766): 
(ATR 1980 Ker- 40)' (FB), only said that 
on a proper construction of Section 125 
of Act 1/64, there was an ouster of the 
Civil Court’s . jurisdiction, which.. was 
otherwise there, to deal with tenancy 
questions, When a ‘civil .court, over- 
looks this bar and proceeds to adjudicate 
a tenancy claim, the most that could be 
said is that the Court has wrongly con- 
strued Section 125. In my opinion, such 
a situation cannot be equated to a pasi- 
tion of inherent want of jurisdiction. 


15. In Bindeswari. v. Bageshwari (AIR 
1936 PC 46), the question was as to the 
effect .of an alienation made in viola-. 
tion of a statutory prohibition. Sec, 12A 
of ‘the Chota: Nagpur Encumbered 
Estates Act, 1876 provided that certain 
alienations could be effected only with 
the sanction of the Commissioner, and 
that alienations made without such sanc- 
tion were void, In a prior suit between 
the parties, the Court had held that a 
particular’ transaction was outside the 
purview of the Act. In a subsequent 
litigation, the point was attempted to 
be reopened on the ground that the 
alienation was void and that the transac- 
tion was a nullity. But thé Privy Coun- 
cil held that the party could not be 
permitted to reopen the question because 
the Court- had jurisdiction to decide 
whether the property was -under the 
purview of the Act and even if its deci- 
sion was erroneous, ‘that . decision was 
by a competent Court. In Mahadeo 
Prasad v. Bhagwat Narain Singh (AIR 
1938 Pat 427), the property was sold in 
Court auction. Thé judgment-debtor 
had. contended in’ execution that the 
‘sale was without jurisdiction, as no 
sanction from the Commissioner had 
been obtained under the Chota Nagpur 
Act referred to above.’ This point was 
not decided, but the property was sold. 
In a subsequent action for a declara- 
tion that the sale was void, it was held 
that the plea was barred by constru- 
ctive res judicata. And in Mohanlal 
(AIR 1953°SC 65), the Supreme Court 


- has approved the above decision of the 


Patna High Court as laying down the. 
correct law. In Isher Singh v^ Sarwan 
Singh (AIR 1965 SC 948), a point had 
been raised before the. appellate Court 
that the appeal was not maintainable 
under Section 96 C. P. C., but that was 
overruled’ In. ‘subsequent proceedings, 
it was contended that the appellate de- 
cree was. without: juri i in . view 
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of Section 96; but the Supreme : Court 
held (at p. 951 of AIR) :— ~ : i 
“The District Judge had undoubtedly 
jurisdiction - to construe the terms of 
Section 96 C. P, C. and even if the con- 
struction be erroneous, and that is the 
utmost that learned counsel can submit, 
the appellate judgment -was-not a nul- 
‘lity and cannot be disregarded or attack- 
ed collaterally as passed by a Court not 
competent to entertain it”, . 
These décisions clearly show that where 
a Court assumes jurisdiction errone- 
ously disregarding a statutory restriction, 
its decision will operate as res judicata. 
I do not think that disregard of Sec. 125 
of Act 1/64 stands on a different footing. 
16. The decision in Kunheema Umma 
v. Balakrishnan Nair (1967 Ker LT 629): 
{AIR 1967 Ker 97) is also instructive. 
There, a court. sale was effected on 
25-3-1957, Ordinance I/57 came into 
force on 11-4-57 and was replaced by 
Act 1/57 from. 31-5-57, Section 4 of the 
Act provided that execution of . certain 
_ types of decrees would stand stayed. 
The defendants filed an application for 
staying confirmation of the sale effected 
on 25-3-57, in view of, Sec. 4, but that 
application was dismissed by order 
dated 22-7-57. The. sale itself was con- 
firmed the.next day, and delivery effect- 
ed on 29-9-57. The defendants. there- 
upon sought redelivery.on the ground 
that the confirmation of the sale was 
without- jurisdiction ` in view of Sec, 4. 
The Court -held: that the order dated 
22-7-1957 was a bar to the application 
for redelivery.. A...Division Bench of 
this. Court upheld the above view, hold- 
ing that the executing. Court .had. juris- 
diction to decide whether Section 4 of 
Act I/57 applied. to the case and that 
its decision would -operate as res judi- 
cata. Applying the: same principle, -it is 
possible to say that had the petitioner 
in this case raised. the question as to 


applicability of Section 125 of Act 1/64- 


to the tenancy claim raised in the E, P., 
the executing Court had jurisdiction to 
decide it; and having failed to do so, the 
bar of constructive. res judicata should 
operate, S a 

- 17. Kiran Singh v. Chaman Paswan 
(AIR 1954 SC. 340) cited by counsel was 
concerned with the scope of Section il 
of the Suits Valuation Act, 1887. In 
` Mathura Prasad v: Dossibai (AIR 1971 
SC 2355) and Jai Singh Jairam v. 
Naman!.Chand (AIR ' 1980 SC. 1201), it 
was held that a-decision.on a pure ques- 
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tion ‘of law, unrelated to the rights: of 
parties, would not operate as-res judi- 
cata if the law was subsequently changed 
by a competent authority so as to create 
a-situation where the. application: of 
res judicata would amount to -applying 
a-. special rule of law -for the: ies. 
Assuming that the principle would apply | 
to a matter of procedure. also, there was 
no decision in the E. P, here on a pure 
question of law. (such as the scope of 
Section 125 of Act 1/64) . confining the 
parties to the application of a. 
rule of law. As noticed, the 16th defen- 
dant -had. raised a tenancy claim and the 
matter was referred to the Land Tri- 
bunal by the executing court. ` The pe- 
titioner-ist defendant did not seek a 
decision on. the applicability -of Section 
125 to his case and there was consequent- ` 
ly no faeries which he could com- 
plain it has creat: 
ae tine ed a special rule 

18. The only other question is about 
E. A. No. 764/81, also disposed of along 
with E. As, 765 and 785..In E. A, 764/81 
the petitioner wanted a Commissioner 
to be appointed for assessing value of 
improvements. The court held that such 
value had been ascertained earlier. In 
view of the Full Bench decision in Paily 
v. Augusthy (1967 Ker LT 189): (AIR_ 
1967 Ker 247), the claim’ for value of im- 
provements made after the deposit of 
mortgage money -and compensation can- 
not be sustained. If however, the con- 
dition of the . improvements had mate- ` 
Tially changed between the date of the 
assessment and the date of deposit, re- 
valuation of the same would be permis- - 
sible under Section § (3) of Act 29/58, 
For this limited - purpose, a. commission 
can issue and to this extent, the order 
in E. A. 764/81 shall stand modified, I 
would however add that delivery need 
not be indefinitely postponed: for that 
purpose, The Gommissioner appointed 
for revaluation can accompany. the amin 
deputed for making delivery; and if any- 
thing more is ultimately found due to 
the first defendant,. the-. -respondent will 
be Hable for payment of the same.. ` 

In the result, the orders of the Court 
below in E. A. No.. 765 and E, A. No. 785 
are: upheld and-the revisions | 
against them are dismissed. . The order 


in E, A: No. 764 will stand modified as 4 


indicated. earlier, Disposed. as“ above, No 
oo, . Order accordingly. 
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i” UE BHAT, J 2p os 
Koroth Sooppi Haji, Petitioner v.. The 
others, Respondents,. Y ons ge ES 
C.R.P. No. 3090 of 1979-B; D/-°3-8-. 
1981.. 3 PEE S joel ` g E : i ey 
Kerala Land Reforms Act (1 of 1964), 
S. 85 (7) — Order directing surrender of 
excess land — Item of land directed to be 


surrendered not included’ in ‘draft state- 


ment already issued — Order based on 


was in possession of the said land — 
Order cannot stand. (Kerala Land Re- 
forms’ (Ceiling) Rules (1970), R. 12). _- 
‘In a ceiling case the Taluk Land Board 
cannot hold a party concerned liable. to 
account for the extent of land which is 
not included in the draft statement, 
When the authorised officer’ points out 
any errors or omissions in the draft 
statement, the Taluk Land Board cannot 
straightway include those items or their 
extents in the account of the party con- 
cerned and determine ‘the extent’ of the 
land to be surrendered by him on that 
basis without either issuing a fresh draft 
statement or amending the draft state- 
ment already ‘issued suitably: (Para 3) 

As long as the item of the land of the 
correct extent of the land reported by 
the authorised: officer is not included in 
the draft statement, the ` party is not 


called upon to show cause as required by . 


R. 12 of Kerala Land Reforms’ (Ceiling) 
Rules why that item or such higher ex- 


w tent, as the case may be, should not be 


put in his account and a final order pass- 
ed on that basis. If the Taluk Land Board 
has not either amended the draft state- 
ment already issued or issued a fresh 
statement incorporating the new item. or 
the higher extent, as the case. may be, 
and has put in the party’s account the 
new item not shown in the draft state- 
ment and an extent higher than the one 
shown in the draft statement, the final 
order cannot stand.. The objected item 
and the objected extent will have to . be 
deleted from the final order, ara 3 


P. A. Mohammed (T), for "Petitioner, 

Govt. Pleader, for Respondents, 
-ORDER:— In the suo motu ceiling case 

e ` case 

against the revision petitioner, he has 
been directed to surrender 68 cents of 
excess land. -This order‘ is now 
challenged. ieee ee 
HY/HY/D685/81/GDR 


: c 1964 (for short the ‘Act’). 
m Taluk Land. Board,,.. Tellicherry and ` 
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2 -Originally a draft: statement : was 
issued without receiving. the- . intimation 
under S;. 85- (7) of the Kerala. Act 1 of 
Subsequently | 
realising. the defect of jurisdiction, the: 
Taluk Land Board issued a revised draft. 
statement.: In the revised draft statement | 
Sy. No; 151/2 was not:included and only 
51 cents in Sy. No. 17/2A was included. 
When the revision-petitioner filed objec- . 
tion a re-verification report was called 
for. In that .report the authorised officer. 
stated--that . the .revision-petitioner is: .in 


~ possession of 54 cents'in Sy. No. 17/2A 
authorised officer’s report that the party - 


as also 53.cents in Sy. No, 151/2: -The 
Taluk Land Board accepted this version 
and included these extents in the final 
order without amending the draft state- 
ment or issuing a fresh draft statement. 
The procedure adopted ' by the Taluk 
Land :Board is clearly illegal. 

' 3 The draft statement has to be serv- 
ed on persons interested in the land ac- 
cording to R. 12 of the Kerala Land Re- 
forms (Ceiling) Rules, and it has to be 
accompanied by. a notice in Form No. 3. 
In Form No. 3. it is stated that if the re- 
ceipients of the. notice and the draft 
statement have any objection to the 
Taluk Land Board determining the ex- 
tent and identity of the lands to be sur- 
rendered on the basis of the particulars 
of the extent and identity specified in © 
Part E of the draft statement, they may 
file objection and participate in the en- 
quiry.. In other words, a person, who 
receives a notice of the draft statement 
is called upon ‘to raise contentions only 
with reference to the draft statement and 
nothing else. If the draft statement does 
not include a particular item of land, he 
is not expected to raise any contention 
with reference to it unless he wants to 
draw the attention of the Taluk Land 
Board to the omission of that particular 
item of land from the’ draft statement, It 
may be that in the course of conducting 
an enquiry in regard to objections raised 
by a party, the authorised officer may 
incidentally realise that. the extent of 
land in a survey number shown in the 
draft statement’ is incorrect‘ or that a 
Survey number is wholly omitted and the 
party may also file’ objections to the re- 
port; but the rules and the notice do not 
require him to -show cause why: the land 
referred to in the authorised officer's re- 
port other than: those lands shown-in the . 
draft statement should not- be treated . as 
land belonging .to him for the purpose, of 
the ceiling case. Even if a party has an 
opportunity to object to. the report: and 
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adduce evidence in regard to the same, 
that will-not enable . the Taluk Land 
Board to hold him liable to account for 
the extent of land which is not included 
in the draft statement. When the authoris- 
ed officer points out any errors or omis- 
sions in the draft statement, the Taluk 
Land Board cannot straightway include 
those items or their extents in the ac- 
count of the party concerned and deter- 
mine the extent of the land to be sur- 
rendered by him on that basis without 
either issuing a fresh draft statement or 
amending the draft statement - already 
issued suitably. As long as the item of 
the land or the correct extent of the land 
reported by the authorised officer is not 
included in the draft statement, the party 
is not called upon to show cause why 
that item or such higher extent, as the 
case may be, should not be put in his 
account and a final order passed on that 
basis. Since the Taluk Land Board has 
not either amended the draft statement 
already issued or issued a fresh state- 
ment incorporating the new item or the 
higher extent, as the case may be, and 
has put in the revision petitioner’s ac- 
count the new items not shown in the 
draft statement and an extent higher 
than the one shown in the draft state- 
ment, the final order cannot stand, The 
objected item and the objected extent 
will have to be deleted from the final 
order. The case has to go back to the 
Taluk Land Board for working out, the 
lands to be surrendered by the revision 
petitioner on that basis, It is, however, 
open to the Taluk Land Board, if so 
advised, to amend the draft statement or 
to issue a revised draft statement incor- 
porating the new item and showing the 
higher extent in the concerned item and 
call for objections thereto and deal with 
the matter in accordance with law. 

In the result, this revision petition is 
allowed to the extent indicated above, 
but without costs, 

Revision allowed. 
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Konath Mohammed Master, Appellant 
v. Munsiff, Tirur and others, Respon- 
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W. A. No. 168 of 1981, D/- 23-7-1981. 

Kerala Panchayats (Decision of Elec- 
tion Disputes) Rules (1963), R. 24 (2) and 
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Konath Mohammed v. Munsiff, Tirur 


A. I. R. 


(4) — Election petition on - ground of 
corrupt and illegal practices — Non-com- 
pliance of R, 5 (5) — Petition by returned 
candidate — High Court dirécting Munsif 
to frame issue regarding non-compliance 


of R. 5 (5) — Election petitioner not 
pressing corrupt and illegal practices — 
Munsif deciding petition ow other grounds 
-3 S (Civil P. C. (1908), O. 41, 


The election petition filed on the 
ground of corrupt and illegal practices 
was not accompanied by a list signed and 
verified (in the manner provided for) 
setting forth the full particulars of cor- 
rupt and illegal practices alleged in the 
petition as required by R. 5 (5). The peti- 
tioner filed an application seeking per- 
mission to produce a list of corrupt prac- 
tices and to make appropriate amend- 
ments in the petition. But the application 


was dismissed, The Munsif then ordered ~ 


recount of the votes. On petition by re- 
turned candidate filed in the High Court 
the Court directed the Munsif. to frame 
a specific issue as regards the maintain- 
ability of the petition on account of non- 
compliance of R. 5 (5). When the Munsif 
took up the case for hearing on the pre- 
liminary issue the election petitioner 
submitted that the grounds of corrupt 
practices alleged in the petition are not- 
pressed, that no evidence is being let in 
to substantiate the same and no argu- 
ments are being advanced. The Munsif 
did not consider the petition on the pre- 
liminary issue but considered it on other 
grounds taken in the petition. But no ap- 
plication was filed for leave to withdraw 
the petition or any part thereof as re- 
quired under R. 24 (2). The Munsif had 
not noticed R. 24 (4) nor decided that 
leave is to be granted or not, 


Held, that the petitioner had not with- 
drawn the allegations. of corrupt practices 
and his claim to set aside the election on 
that score. When the High Court directed 
the Munsiff to decide the issue prelimin- 
arily, his decision on that issue was based 
on his findings on issue relating to the — 
commission of corrupt practices by the 
returned candidate, namely, those’ alle- 
gations are not established as they have 
not been pressed. In other words, he has 
not decided the issue preliminarily. 
Therefore, the order is liable to be set~ 
aside, ` (Paras 7, 8-& 9) 


As a result of ‘not pressing’ certain alle- 
gations and grounds raised in a pleading, 
a- litigant submits that the issues arising 


+ therefrom may: be -decided. against -. him... 
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and in favour of his opponent; and those 
issues are decided accordingly. It is vir- 
tually a decision by consent, in that the 
party asserting or disputing, concedes 
that his assertion cr dispute, as the case 
may be, merits no consideration as he can- 
not substantiate the same. The allega- 
tions are, however there, and they are 
decided. Therefore, it can be said that 
when the allegations in the pleading have 
not been substantiated because they are. 
not ‘pressed’ by the maker of those alle- 
gations it cannot be saic that the allega- 
tions which have been found and held 
to be not established, are withdrawn in 
such circumstances. (Para 4) 
Caseg Referred: Chronological Paras 


(1980) Ele, Petn. No. 9 of 1980 (Ker) 6 
(1980) O. P. No. 1658 of 1980 (Ker) 9 
AIR 1958 SC 698 6 
(1895) 1 Ch 37: 64 L J Ch 189: 71 LT 594, 

Re South American and Mexican Co. 

Ex Parte Bank of Ergland 4 

P. K. Shamsuddin and A, A. Abdul 
Hassan, fur Appellant; G. P., Sibi Ma- 
thew and M. C. Mathew, for Respon- 
dents, 

GEORGE VADAKKEL, J..— At the 
Panchayat election held on 18-9-1979 the 
petitioner-appellant was returned as a 
member of the Athavanadu Panchayat. 
The 2nd respondent who also contested 
the election questioned the validity of 
the appellant’s election, before the lst 
respondent, the Munsiff, Tirur, by filing 
Election Petition No. 2 of 1979. Therein 
the 2nd respondent raised allegations 
of corrupt and illegal practices, However, 
the election petition was not accompani- 
ed by a list signed and verified (in the 
manner provided for) setting forth the 
full particulars of corrupt and illegal 
Practices alleged in the petition as re- 
quired by R. 5 (5) of the Kerala Pancha- 
yats (Decision of Election Disputes) 
Rules, 1963 (hereinafter, the Rules). The 
petitioner-appellant, therefore relying on 
R. 5 (8) of the Rules, contended that the 
election petition is to be dismissed in 
limine on the ground of non-compliance 
of R. 5 (5) of the Rules. The second re- 
spondent thereupon on 29-11-1979 filed 
an application, I. A. 2017 of 1979, seeking 
permission to produce a list of corrupt 


_ practices and to make appropriate amend- 


ments in the election petition. The st 
respondent-Munsiff on 11-12-1979 dis- 
missed that application on the ground 
that there- was no provision of law enabl- 
ing him to receive such a list subsequent 
to the filing of the election petition. 


Thereafter .by ordér:. dated 7-4-1980 the 
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recount 
of the votes. The returned candidate, the 
appellant herein then filed O. P. 1658 of 
1980 in this Court. This Court directed 
the Munsiff to frame a specific issue as 
regards the maintainability of the peti- 
tion on account of non-compliance of 
R. 5 (5) of the Rules and to decide that 
issue preliminarily. Pursuant to this di- 
rection the Munsiff raised issue number 4 
which is as follows:— 


“4. Whether the petition is maintain- 
able for not complying the provisions 
contained in Rule 5 (5) of the Kerala 
Panchayats (Decision of Election Dis- 
pute) Rules, 1963.” 

2. When the lst respondent-Munsiff 
took up the case for hearing on the pre- 
liminary issue, the 2nd respondent’s 
counsel appears to have submitted that 
the grounds of corrupt practices alleged 
in the Election Petition are not pressed 
that no evidence is being let in to sub- 
Stantiate the same and no arguments are 
being advanced on that score. The learn- 
ed Munsiff therefore as per the impugned 
order, Ext. PI order of 18-8-1980, ruled: 


“But as far as this petition is concern- 
ed, when the allegation of corrupt prac- 
tices taken as ground to set aside the 
election remains as not pressed, we have 
only to consider the other grounds taken 
to set aside the election and to see, whe- 


ther the petitioner has complied with the. 


mandatory provisions with regard to that 
maiters taken as a ground to set aside 
the election. That the petitioner had com- 
plied with. Hence I find that the petition 
is maintainable. Point answered accord- 
ingly.” 

3. The argument on behalf of the 2nd 
respondent who is the election-petitioner 
ts that by not pressing the allegations re- 
garding the commission of corrupt practi- 
ces, the election-petitioner has with- 
drawn those allegations and the claim 
to set aside the election on those grounds 
thereby making the petition one not hit 
by sub-rules (5) and (8) of R. 24. The 
following points arise for determina- 
tion:— 

(i) Does, ‘not pressing’ the said allega- 
tions and grounds amount to withdrawal 
of the claim (to set aside the election) 
founded on those allegations and grounds; 
(ii) Can the election petitioner withdraw 
the election petition or part thereof and 
if he can, how and in what manner: and 
Gii) has the  election-petitioner with- 
drawn his claim to set aside the election 
on the ground of commission of ‘corrupt 


‘practices by the returned candidate. ~~ 
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_ ai -As a result of ‘not’ pressing’ cer- 
tain allegations and grounds raised in a 
pleading, a. litigant submits that the issues. 
arismg therefrom miay be decided against 
him and in favour of his opponent; and 
those issues are decided accordingly. it 
is virtually -a decision: by consent, in that 
the party asserting or disputing, concedes 
that his assertion-or dispute, as-the case 
may. be, merits : no consideration as he 
cannot substantiate the same. The .allega- 
tions- are, however, there, and they are 
decided.. Therefore, what has been said 
of- consent decisions, namely —"“...... the 
truth is, a judgment -by consent . is. in- 
tended to put a stop to litigation. between 
the parties, just as much as is a Judgment 
which results from the decision of the 
Court after the matter has been fought 
out to the end” (Lord Horschell in In re 
Bouth American and Mexican Company, 
Ex parte Bank of England (1895-1 Ch 37)). 
ean, with much more force, be said of a 
decision that the allegations in the plead- 
mg have not been substantiated’ because 
they are not ‘pressed’ by the maker of 
those allegations, It cannot be said that 
the allegations which have been found 
and held to be not established, are with- 
drawn in such circumstances, i at 

5. Rule 24 of the Rules deals with 
withdrawal and abatement of election 
petitions. Under sub-rule (1) an election 
petition can be withdrawn only by leave 
of the Munsiff granted on an application 
made in that behalf, Sub-rule (2) requires 
that notice of an application for leave to 
withdraw,an election petition shall be 
given to all other parties -thereto and 
that it shall also be published in tha 
office of the Munsiff and the Panthayat 
office concerned. Where there are mors 
petitioners than one such an application 
for withdrawal can be filed. only with 
the consent of all the petitioners. - Sub- 
rule :(3) provides so. Sub-rule (4) directs 
the Munsiff to refuse léave, if in his opin- 
fon such application has been induced by 

. any bargain or consideration which ought 
not be allowed. If the petition is allowed 
and leave is granted, notice of withdrawal 
has to be published in the office of tha 
‘Munsiff and the Panchayat Office con- 
cerned — sub-rule 5 (b). Within 14 days 
of ‘such publication a person who might 
himself have filed the petition may apply 
to be substituted as petitioner in place 
of the withdrawing petitioner and on: de- 
positing Rs. 50 as security for the — costs 
of the petition; he shall be. entitled to b8 
substituted and to continue. the proceed- 
ings upon such terms as the Munsiff may 
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think fit. The same is the case when an; ` 


election petition ‘abates which would -hap- 
pen only by the death of the sole peti- 


tioneror of the sole survivor of | several. 


petitioners —. Sub=rules (7), (8) and (9). 
What is to be‘done if the sole respondent 
in the election petition dies: before the 
conclusion of the-trial or before the con- 
clusion.of the trial he-notifies his inten- 
tion not to oppose the petition or any of 
the respondents dies or so notifies before 
the conclusion of the trial and there is 
fo other respondent who is. opposing the 
petition is provided for in ` sub-rule (10), 
The -Munsiff.has to notify the same by 
publication in his office, in the office of 
the-election authority and in the. Pancha- 
gat office and thereupon any, person who 
might have been a petitioner may -get 
himself substituted and continue the pro- 
ceedings upon such terms as the Munsiff 
may think fit. es’ ot 

6. The provisions discussed above ga 
to show that (to borrow the language em- 
ployed by one of us in Election Petition 


No. 9 of 1980 decided under the Repre-. 


sentation of the People Act) ‘the .ques- 
tions relating to purity of electlon ‘and 
due and undue return of a candidate’ are 
matters in which the’ electorate as a 
whole is interested’. This view is’ sup- 
ported by the decision of the Supreme 
Court in Mallappa Basappa v. Basavaraj 
Ayyappa (AIR 1958 SC 698 (703-704)) 
wherein that Court discussing the corres- 
ponding provisions in the Representation 
of the People Act said as follows:— 


“The above provisions go to show that 
an election petition once filed. does not 
mean a contest only between the parties 
thereto but creates a situation which the 
whole constituency is:entitled to avail 


itself of, Any. person who might himself. 


have been a -petitioner is entitled to ba 


substituted, on the fulfilment of the re< - 


quisite conditions and upon such terms 
as the. Tribunal may think fit, in place 
of the party withdrawing and even tha 
death of the sole petitioner or of the 
survivor of several petitioners does not 
put an end to -the proceedings, but they 
can be continued: by any person wha 
might. himself have. been -a petitioner. 
Even if the sole respondent dies or gives 
notice that he does not intend to oppose 
the petition or:any of . the ‘respondents 
dies or gives such notice and . therein no 
other respondent who is opposing the 
petition, a similar situation arises -and 
the opposition to the petition can be con- 
tinued by. any person who might havd 


br 
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been a petitioner, of course, on the ful- 
filment of the conditions- prescribed in 
S. 116, These provisions. therefore show 
that the election petition once presented 
continues for the . benefit of the ‘whole 
constituency and cannot come to an end 
merely by the withdrawal thereof by the 
petitioner or even by his death -or by 
the death. or withdrawal of opposition by 
the respondent but is liable to be continu- 


ed by any person who might have been 


a petitioner.” 

4 So Fak hy Wie case Gar hana “is Sone 
cerned admittedly no application for 
leave to withdraw the election petition 
or any part thereof as required under 
R. 24 (2) has been filed. Nor has the learn- 
ed Munsiff noticed R. 24 (4) or decided 


that leave is to be granted or not.. That - 


the withdrawal or abandonment of a part 
of the claim advanced in the election pe- 
tition is also governed by the Rules appli- 
cable to withdrawal and ‘abandonment of 
the election petition as a whole is by now 
well settled by the decision of the Sup- 
reme Court above mentioned, | That Court 
said (at p. 704):—~ 


` “If the withdrawal of a “petition cannot ` 


be permitted and any person .who might 
have been a petitioner is entitled to con- 
tinue the proceedings, on a parity of rea- 
soning, the withdrawal of a part of tha 
claim also could not be permitted with- 
out allowing another person who might 
have been a petitioner an opportunity of 
proceeding: with that part of the claim by 
substituting himself in place and stead 
of the petitioner who withdraws or aban- 
dons the same. If the constituency as a 
whole is interested in the petition present- 
ed before the Election Tribunal no such 


withdrawal or abandonment of a part of . 


the claim could ever be permitted with- 
out giving an opportunity to any person 
who might have been a petitioner to con- 
tinue the proceedings and pursue the pe- 
tition to its logical conclusion.” - 

8 In the-light of the above discus- 
sion it has to be held that the petitioner 
has not withdrawn -the allegations of 
corrupt practices and his claim to set 
aside the election on that score. we hold 
80.. 

9. This (Coast by 1s decision it-0; P 
1658 of 1980. directed the learned Munsiff 
to decide the issue No. 4 preliminarily. 


His decision in Ext. P1 on that. issue -is. 
. Telating. 


based on ‘his findings on issue 
to the commission, of corrupt practices by: 
the returned candidate, - namely, those 
allegations. are not established as they. 
have not been pressed. In other. words, 


K.-S. E. Board. v; Marthoma Rubber Co. (FB) 
he. has not decided issue No. 4 prelimina- 
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rily. Therefore, Ext, Pl order is. liable to 
be set-aside and we do so: 

1@. In the result, we, allow this appeal’ 
and direct the 1st respondent-Munsiff to. 
decide” issue No. 4 as directed in ©. P: 
1658 of 1980 and in the light of what is 
stated herein, but without any order as 
oe E Ln the original: 
permian, 

; Appeal allowed. 
P. SUBRAMONIAN POTI, Ag. C. J, 
GEORGE VADAKKEL AND: 
' U: L. BHAT, JJ. 
Kerala State Electricity Board, Peti- 
tioner v. Marthoma Rubber Company 
Łtd., “Respondent. g 

C.R.P. Nes 2803 of 1878,. 6% to 72, 188; 

201 and 226 of 1981, DÆ- 29-7-1981. - 


. Telegraph Act (13 of 1885), Ss. 10: and 
16 — Drawing of electric lines — Trees 
standing on such lands felled — Assess- 





ment of compensation: payable to owners. 


Where during drawing. electric lines 
tree standing thereon are felled causing 
damage to the owners, the appropriate 
rule to be applied for determining com- 
pensation. is that of determining the pre- . 
sent value ef an annuity yielding fair 
return. The principle to be adopted in 
determining compensation has . been 
rightly pointed out by the Division Bench 
in AIR 1961 Ker 237.. But the rate of rea- 
sonable return on am investment which 
was determined at 5%. im that case need 
not be true for all times, That would call 
for determination in each case indepen- 
dently ‘considering’ various factors. bear- 
ing ‘om the question of reasonable return 
on a proper investment. AFR. 1961 Ker 
237, Relied om ; s (Pare 1) 

If the. income is capitalised for the 
number of years during which the tree 
is expected ‘to yield in future at. the pre- 
valent: rate of interest “fhe capitalised’ 
value will represent. not. only the return 
for those years, but in addition the capi- 


-tal that would remaim intact at the end 


of the period. It would represent such 
recurring return for all time and nof for 
the limited period during which alone 
the ‘tree would have -continued to yield 
income. Therefore that would not be just’ 
equivalent of the ‘compensation. H 5% 
return: would-be æ reasonable return- and 
the trees would normally be Spera to: 
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yield, say for 25 years more what is paid 
as compensation must yield the annual 
return at 5% which would’ be equivalent 
of what the owner of the trees would 
have obtained had these trees continued 
to stand in the property, for 25 years but 
since the trees would cease to yield in- 
come at the end of 25 years the amount 
paid as compensation must exhaust itself 
by the end of that period, In other words 
it will be as if the amount of income is 
received only for a period of 25 years. 
In that event the determination should 
be as if an annuity for 25 years is provid- 
ed for. What amount invested today will 
yield annuity for a specified period will 
have to be computed, The present value 
of recurring payments for a specified 


number of years will have to be worked . 


out, (Para 6) 

In the circumstances of the case it will 
be safe to adopt the return on a fixed 
deposit for the usual period of 63 months 
as reasonable anticipated return on a 
long term basis on a safe and prudent in- 
vestment. The rates of interest on such 
deposits prevalent for the respective 
years, can be adopted as reasonable rates. 
It is neither to be 5% nor 10% in all 


cases. (Para 14) 
Cases Referred: Chronological Paras 
1981 Ker LT 95 1, 3 


AIR 1973 Ker 254: 1973 Ker LT 573 10 
AIR 1961 Ker 237: 1961 Ker LT 238 1, 
ee 2, 3, 5, 6, 7 


C. K. S. Panicker and G. Janardhana 


Kurup, for Petitioner; P. J. Varghese, 
K. J. Leus, K. P. Dandapani, 
M. P. Abraham, N. J. Mathews, 


M. C. Cherian, Saramma Cherian, M. K. 
George, A. Ramachandran, A. M. Paulose, 
N. V. Ramachandra Thomas, V. Jacob and 
K. K. Chandran Pillai, for Respondents. 


SUBRAMONIAN POTI, Ag. C. J.:— 
A question of some general. importance 
arises for decision in these petitions, 
These are revisions by the Kerala State 
Electricity Board against orders passed 
in various petitions filed under S. 10 and 
5. 16 of the Indian Telegraph Act, 1885 
before the District Courts. The courts 
below have evidently followed the deci- 
sion of this Court in Electricity Board 
v. Thomas, 1961 Ker LT 238: (AIR 1961 
Ker 237), and have determined compen- 
‘sation in the manner it was determined 
in that decision. The Division. Bench in 
that case considered the question of the 
proper rule for determining . compensa- 
tion and laid down the principie that 
compensation payable is to be the pre- 
gent value of an annuity which yields a 
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fair return at the rate of 5 per cent per 
annum. That the. appropriate rule to be 
applied for determining compensation is 
that of determining the present value o 
an annuity yielding fair return is not a 
matter in controversy. But such fair re- 
turn was taken as 5% when the Division 
Bench rendered the decision in 1961. One 
of us, Justice Poti, had occasion to con- 
sider this question recently in K. S. E 
Board v. Williams, 1981 Ker LT 95. It 
was noticed in that case that today far 
return, noticing the relevant economic 
situation in the country, would not be 
5% but more. There was no occasion to 
decide in that case what exactly would 
be such fair return. The correctness of 
the decision in 1961 Ker LT 238: (AIR 
1961 Ker 237) was not doubted in that 
case. The principle to be adopted in de- 
termining compensation was rightly 
pointed out by the Division Bench in 
Electricity Board v, Thomas (AIR 1961 
Ker 237), But the rate of reasonable re- 
turn on an investment which was deter- 
mined at 5% in that case need not be true 
for all times. That would call for deter- 
mination in each case independently con-| ` 
sidering various factors bearing on the 
question of reasonable return on a pro- 
per investment. That is what was said in 
the decision in K.S.E. Board v. Williams, 
1981 Ker LT 95. 


2. When one of these revisions, C.R.P. 
2803 of 1978, came up before our learned 
brother Viswanath Iyer J., the learned 
Judge noticed that the decision in Elec- 
tricity Board’s case 1961 Ker LT 238: 
(AIR 1961 Ker 237), was being questioned 
and therefore he referred the case- to a 
Division Bench. Since the decision in 
Electricity Board’s case was by a Divi- 
sion Bench the matter came up before a 
Full Bench on reference by the Division 
Bench. 


3. Having heard counsel appearing in 
all these cases let us state at the very 
outset that the principle adopted by the 
learned Judges in Electricity Board’s 
case (1961 Ker LT 238): (AIR 1961 Ker 
237) concerning the mode of determining 
compensation is not under challenge here, 
and it is agreed on all sides that the said 
principle is unexceptionable. We are con- 
cerned in these cases only with a limited 
enquiry, our decision may be of consider- 
able consequence as it would have impact 
upon similar cases relating to compensa- 
tion. For a long time past compensation 
was being determined as if at all times 
the reasonable return on investment 
should be taken as 5% which. was the 


"4981 K.S.E, Board v. Marthoma 


adopted in 1961 Ker LT 238: (AIR 
1961 Ker 237). Perhaps it was the deci- 
sion in K.S.E. Board.v, William (1981 Ker 
LT 95) which inspired the Board to raise 
the contention that the rate of return -at 
5% need not be true for all times, 


4, Section 51 of the Indian Electricity 
Act 1910 confers‘on the State Govern- 
ment power to authorise any Public Off- 
cer, licensee or any other person engag- 
ed in the business of supplying energy 
to the public under the Indian Electricity 
Act to exercise any of the powers which 
the Telegraph authority possesses under 
the Act with respect to the placing of 
telegraph lines and posts for the purposes 
of a telegraph established or maintained 
by the Government or to be so establish- 
ed-or maintained. S. 42 of the Electricity 
(Supply) Act, 1948 enables: the Electri- 
city Board to exercise all powers: which 
the telegraph authority possesses under 
Part OI of the Indian Telegraph Act, 1885. 
Thus the power to be exercised in 
behalf is defined in terms of the relevant 
provisions of the Telegraph Act. S. 10 (d) 
of the Act causes an obligation on the 
telegraph authority while placing or 
maintaining a telegraph line under, over, 
along or across, and posts in or upon any 
immovable property to pay full compen- 
sation to all persons interested for any 
damage sustained by them by reason of 
the exercise of those powers. The Dis- 
trict Judge is to be moved for adjudica- 
tion under Section 16 of the Act in case 
there is dispute as to the sufficiency of 
the compensation payable under Seo- 
tion 10 (d) of the Act 


5. It is agreed that in all these cases 
claim for compensation relates to such 
compensation on account of trees being 
felled from the land for the purpose of 
drawing electricity lines, How is the 
compensation thereof to be determined? 
The Division Bench in Electricity Board’s 
case (AIR 1961 Ker 237) said thus (at 
p. 239):— 


“It can hardly admit of any doubf, 
particularly in the case of an agricultural 
land, that the destruction of a fruit bear- 
ing or yielding or income producing tree 
standing on it, deprives the owner of its 
usufruct for the period during which it 
would be productive, and causes damage 
to that extent, nor is it possible to deny, 
that it is a specific item of damage which 
can be valued and assessed, though in a 
given case, it may be combined with 
other damage.” i ; 
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The Court went om to say thus: 

“For this, in the generality of cases, 
the simplest and the straightforward 
course is to ascertain the yield of the 
iree during the period of its productivity 
in future. In such cases, the market 
value is not a sensitive guage which can 
be relied upon to register every small 
diminution in it. For example, the loss 
or destruction of a tree in urban land, in 
which the emphasis is more on its utility 
Or its potential value as a house or build- 
ing site, may not affect its market value; 
so too perhaps in the case of, say an ex- 
tensive agricultural land, the loss of one 
or two trees may not affect its market 
value, in the sense, of what a willing 
purchaser would be prepared to offer to 
a willing vendor, Yet, under S. 10 proviso 
(d), there is no reason why the Board may 
cause such damage, and yet the owner 
shall go without any remedy. Such 4 
method of ascertaining the yield is ob- 
viously inapplicable, where other kinds 
of damages consequent on the taking of the 
electric supply line, are in issue. We do 
not propose to decide what these are, but 
we may observe that in certain cases, the 
market value test may yield satisfactory 
results and can and ought to be adopted, -! 
The matter may be examined also from 
another point of view. For ascertaining the 
market value, especially of agricultural 
lands with fruit bearing trees, it is a re- 
cognised method to capitalise the net an- 
nual yield. Applying this method, the 
market value after the destruction of a 
fruit bearing tree, must necessarily be 
less than what it was before, and the dif- 
ference can easily be ascertained. In such 
cases, whichever test is adopted, the 
same result can be reached. It follows 
therefore, that the contention of the 
learned counsel for the Board, that the 
difference in the market value, can alone 
furnish a test in all cases, irrespective of 
the nature of the damage caused or of 
other considerations, cannot be accepted. 
In assessing damage on account of the 
destruction of fruit bearing or yielding 
trees, if is a permissible and often s sim- 
ple method, to base it on the usufrect of 
which the owner has been deprived, 
without embarking upon an enquiry as to 
the market value of the land before und 
after the damage was caused. But this 


- does not preclude the Court, from apply- 


ing the market value test, in appropriate . 
cases,” 4 
The Court then found that on the plead- | 


- ings and on the materials on record the , 
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cases before the Bench were not all fit 
subjects for the application of the market 
value test. Therefore the mode of com- 
putation on yield basis was adopted, 
Dealing with this the Bench said thus: 
“The first step is to ascertain, what 
rate of interest on capital investment, 
the annual net yield may be taken to re- 


present......... We may at once point out,. 


that we are not here concerned with an 
acquisition under the Land Acquisition 


Act,.and do not, by this judgment, in~ 


tend’ to lay down or unsettle any princi- 
ple which has established itself in such 
cases. At the same time, we are free to 
formulate principles, which we consider 
just and proper in cases like the present, 
under the concerned enactments, where 
most often, fruit bearing trees have to be 
compensated for, apart from the land on 
which they stand as on land acquisition. 
We think, that the rule of capitalisation 
at 8} years’ purchase, based as it is, on 


` 12 per cent interest, and formulated de- 


cades ago, ought not to be followed in 
these cases and at the present time. Hav- 
ing regard to the condition of the money 
market and the value of the security 
afforded by investment on land, which, 


_as is generally held, is inferior to what 


are called gilt-edged securities, we ven- 
ture to think, that a rate of interest at 
5% per annum may be considered to be 
reasonable and fair, from all points of 
view.” 

Referring to the case of the Board for 


` adopting a principle pressed for accept- 


ance of the Court, a principle which 
according to the Court, did not appear to 
have so far received judicial recognition, 
the court remarked that the principle 
pointed out appeared to be sound and 
reasonable and added— 

“It has to be observed, that the rule of 
capitalisation as followed and applied, 
fails to take note of what is so obvious, 
that the tree would cease to be produc- 
tive after a certain number of years and 
yet, what is paid, amounts to investment 
of capital, yielding what is the equivalent 
of the net annual rerital, in perpetuity.” 
In this background the court noticed that 
the only other principle which can - be 
accepted was that urged by the Board, 
That was “to ascertain the present value 
of annuity, which represents a fair return 
on the amount at 5 per cent interest per 
annum.” 

6. We are in respectful agreement 
with the principle enunciated by the Di- 
vision Bench in the Electricity Board’s 


case (AIR 1961 Ker 237), If we capitalise ` 
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the income for the number of years dur- 
ing which the tree is expected to yield 
in future at the prevalent rate of inter- 
est the capitalised value will represent 
not only the return for those years, bu? 
in addition the capital that would re- 
main intact at the end of the period. To 
put the same idea in a different way, it 
would represent such recurring return 
for all time and not for the limited 

riod during which alone the tree would 

ve continued to yield income. ‘There 
fore that would not be just equivalent of 
the compensation, If 5% return would 
be a reasonable return and the trees 
would normally be expected to yield, say 
for 25 years more what is paid as com- 
pensation must yield the annual return 
at 5% which would be equivalent of what 
the owner of the trees would have ob- 
tained had those trees continued to stand 
in the property for 25 years but since 
the trees would cease to yield income at 
the end of 25 years the amount paid as 
compensation must exhaust itself by the 
end of that period, In other words it will 
be as if the amount of income is received 
only for a period of 25 years, In that 
event the determination should be as if 
an annuity for 25 years is provided for. 
What amount invested today will yield 
annuity for a specified period will have 
to be computed. The present value of 
recurring payments for a specified num- 
ber of years will have to be worked out. 
It will be easy to work it out on the 
basis of the valuation tables provided in 
the Appendix in “Parks on Valuations 
Land and Houses.” The present value of 
Re. 1 per annum at specified rate. of in- 
terest return for a specified number of 
years could be easily found from the 


‘table. That would serve as the basis for 


determining what such value will be 
applying the multiplier representing th® 
specified number of years, 


7. The controversy here concerns the 
rate of interest return to be adopted for 
the different years with which the dif- 
ferent cases are concerned. Whether it 
should be more than 5% and if so what 
should be the rate of interest return for 
the different years relevant for these 
cases calls for decision not because the 


.. decision in 1961 Ker LT 238: (AIR 1961 


Ker 237) is in any way under challenge, 
but because the adoption of the very 
principle in that decision necessitates 
fresh examination in each case, — 

8. We may once again even at the 
risk of repetition notice what has been 
said by the Division Bench in support of 


~ 
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adopting 5% as reasonable rate of return. 
The Court said thus (at p. 241):— _ 

“Having regard to the condition of the 
money market and the value of the se~ 
curity afforded by investment’ on land, 
which, as is generally held, is inferior 
to what are called gilt-edged. securities, 
we venture to think, that a rate of inter- 
est at 5% per annum may be considered 
to be reasonable and fair, from all points 
of view.” oe ae 

9. The prevalent rate of interest de- 
pends mainly on the condition - of .the 
money market at the time, Most of the 
commercial lending today is by Banks 
and the rates of interest adopted by 
Banks are regulated by directions from 
the Reserve Bank of India, This in turn 
reflects the National Policy as to inter- 
est, Thus, as matters stand today, rate of 
interest is very much in the realms of 
regulation by the State. 

10. Our learned: brother Isaac J. in 
the decision of the Full Bench in Raru- 
kutty v. Spl. Tahsildar (1973 Ker LT 


573): (AIR 1973 Ker 254) had occasion to 


observe thus (at p. 258): | 

"The rates of interest for ` gilt-edged 
securities have also gone up much higher 
than what they were a few decades ago, 
We have nationalised banks which give 
more than 6% interest on fixed deposits, 
With growth of industry, channels for 
investment and rates of return have also 
increased, These are all relevant consi- 
derations in fixing the market value of 
land.” 


In the same case, one of us, Poti J., had 
observed thus; i g 

“All told it will be unreasonable to 
expect a prudent investor to sink his 
money in purchase of properties with 
buildings unless he is assured of an 
appreciable increase in the income re- 
turn, from what he could safely obtain 
by depositing his money with a Nationa- 
lised Bank and earn, say 7% as yearly 
interest. I am only indicating that the 
ancient concept of return on gilt-edged 
securities as the basis for. capitalisation 
. may no longer be appropriate.” : 
The Full Bench was speaking with refer- 
ence to a period earlier than. that with 
which we are concerned in these cases. 


11, That the reasonable interest rate 
does not continue to be 5% cannot be a 
matter‘on which there is scope for con- 
_troversy. Though the case had been re- 
ferred to the Full Bench and counsel for 
the respondents argued mostly objecting 
_ to adopting a rate higher than 5% we 
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have very little material to determine 
what -should be the reasonable rate of 
return. ° 


12. The last decade saw unprecedent- 
ed inflation in this country. The interest 
rates on loans advanced by Banks have 
been steadily on the increase. The inter- 
est rate on fixed deposits have also been 
steadily increasing over the last 10 years. 
While the Full Bench of this Court notic- 
ed 7% as the ruling rate on fixed deposits 
in 1973 it has risen up to 10% today and 
it is apparently receiving further atten- 
tion. Any prudent. man expects to receive 
a return not less than what he would re- 
ceive on a deposit for a term of 5 years 
or so in a Nationalised Bank. Of course, 
he may invest in land without anticipat- 
ing such return. That is because the 
steady inflation in the value of land over 
the last few years particuarly the latter 
‘half of the seventies was sufficient to act 


. as incentive to invest in urban real estate 


in places where urban ceiling was yet te 
be enforced, The meteoric rise in prices - 
of urban land gives an incentive for in- 
.vestment therein unrelated to the con- 
cept of interest. It will be safer therefore 
to consider reasonable return on forms 
of investment such as deposits in Nationa- 


- lised Banks as that which a prudent man 


may anticipate. The material that we 
have with us furnished by Sri T. L 
Viswanatha Iyer, one of the counsel for 
the respondents, material on which there 
is no dispute, shows rates of Bank inter- 
est for fixed deposits for a period of 63 
months and more during the period from 
1974 to date. We give the table below: 

Rate of interest on Term Deposits for 
term above 5 years, 





From - From From `“ 
22-7-1974 1-8-1978 13-9-1978 
10% 9 10% 


No doubt there may be some forms of in- 
vestment such as in National Savings 
which may yield a slightly lower rate 
of interest. But that would be coupled 
with other advantages which may induce 
persons to make them. We are speaking 
of an ordinary -man who would generally 


think of making a prudent investment. 


13.. We notice that A. K. Mitra in his 
book “Theory and Practice of Valuation” 
has at page 255 shown details of interest 
on gilt-edged securities over the period 
from 1959-60 to 1964-65. That varied from 
5.05% to 4.80%. Speaking of recent trends 
the author observes: _ 

“In present market conditions Govern- 
ment loans bearing low rates of interest 
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are purchased only by scheduled banks, 
financial institutions, and people in high 
brackets of wealth who have to pay ab- 
normally high rates of wealth tax. Cur- 
rent issues of N.P.S.C, bear 10.25% in- 
terest per annum equivalent to 9% per 
month, Older concept of using the secu- 
rities on Government loans as yardsticks 


; Should be replaced by using the rates of 


_jable anticipated return on 


: interests on fixed deposits of nationalised 


banks or N,P.S.C,” 


e theme 


14. We think that it will be safe -to 
adopt the return on a fixed deposit for 
the usual period of 63 months as reason- 
a long term 


_fbasis on a safe and prudent investment, 


. [We adopt the rates shown in the 


table 
as interest rates for the respective years, 


. {as reasonable rates, It is neither to be 
‘ {5% as contended by respondents in those 
‘teases nor 10% in all cases as contended 


date, : me 


by the Board. The date when compensa- 
tion becomes due will be the relevant 


a, ae 


15. It is contended by one of the 
petitioners, namely, the petitioner in 
C.R.P. 2803 of 1978, that where the Elec- 
tricity Board itself had earlier adopted 
5% return as the basis for determination 
of compensation, no interference is call- 
ed for. That is a question with which we 
are not concerned here, When the matter 
goes back it is open to the parties to raise 
the contention in the court below, 


16. We set aside the orders in these 
cases, direct the court below to apply 
the rule as to percentage of return based 
on the above approach in all those cases, 
: The matter is remitted back for early 
disposal in the light of what we have said 
in this order, Disposed of as above, No 
costs, 


| 17. The counsel for the respondent in 
C.R.P. No. 201/81 made an oral applica- 
tion under Article 134-A of the Constitu- 
tion of India for certificate for leave to 
appeal to the Supreme Court. We see no 
reason to grant leave since no substantial 
question of law of general importance 
which needs to be decided by the Supa 
reme Court arises, Leave declined, 


Order accordingly, 
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G. BALAGANGADHARAN NAIR, J, 

Thoma Varkey etc., Petitioners v. Kri- 
shnan Nair Narayanan Nair and others 
etc., Respondents. 

C.M.P. Nos. 2313 and 10362 of 1981 in 
S.A. No. 1190 of 1976-A, D/- 31-7-1981. 

(A) Civil P. C. (5 of 1908), O. 22, Rr. 3, 
T1 — Death of sole appellant — Legal re- 
presentatives already on record as some of 
respondents — Application to record 
them as legal representatives filed by 
counsel of original deceased appellant 
without being engaged by legal repre- 
sentatives — No prayer for transposing 
any one of them as additional appellant 
— Petition must fail. (Para 2) 


(B) Civil P. C. (5 of 1908), O. 22, Rr. 3, 


_11 — Travancore Christian Succession 
. Act (Regulation II of 1092 M. E.), S. 24 — 


Death of sole appellant — Widow and son 
of deceased already on record as some of 
respondents — Whether widow can apply 
to be transposed as additional appellant. 


On the death of the sole appellant, the 
widow who along with her son was al- 
ready on record as one of respondents, 
can apply to be transposed as additional 
appellant though she has. only life inter~ 
est in the property of her husband ac- 
cording to Travancore Christian Succes~ _ 
sion Act. She is not without any right of 
representation. She represents her inter- 
est albeit limited in the estate. Between 
herself and the son, they represent tha 
entire estate, 1963 Ker LT 271, FolL 

(Para 3) 

(C) Civil P. C. (5 of 1908), O. 22, Rr. 3, 
11 — Death of sole appellant — Legal 
representatives already on record as some 
of respondents — Application to record 
them as legal representatives made after 
90 days of appellant’s death — As legal 
representatives were already on record 
as respondents application held not bar- 
red by limitation — No abatement. 
(1978) 2 Ker 311; AIR 1979 SC 1393; AIR 


1940 Bom 259, Foll. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1979 SC 1393 l 5 
ILR (1978) 2 Ker 311 4,6: 
AIR 1971 SC 742 4,5 


41963 Ker LT 271 3 
AIR 1956 Trav-Co 2632 1956 Ker LT 177 : 
3 


ATR 1955 Trav-Co 20 3 
AIR 19840 Bom 259 : 6 
Siby Mathew, for Petitioners; K. Ra- 
vindranathan Nair, for Respondents. : 


HY/IY/D762/81/JJS/DVT ... 


1981 Thoma Varkey v. 


ORDER:— The appellant died on July 
19, 1980 leaving his only son (resporident 
3) and his wife (respondent 4) as his 
legal representatives C.M.P. No, 2313 
was filed by counsel for the deceased ap- 
pellant to record them as his legal re- 
presentatives in the appeal, Subsequently 
on June 17, 1981 C.M.P. No. 10362 was 
made by the 4th respondent to transpose 


' her as the additional appellant in place 


of her husband. In the supporting affida- 
vit she has stated that she was making 
the application by herself as her son, the 
3rd respondent, who was on bad terms 
with her was unwilling to join her, The 
first respondent in the appeal opposed 
the applications contending that C.M.P. 
No, 2313 is invalid as counsel was incom- 
petent to make the application and that 
neither application could be allowed as 
no legal representatives were brought on 
record in place of the appellant within 
time and the appeal has abated and tha 
mere presence of the legal representa- 
tives on the array would not prevent 
abatement of the appeal, At the hearing 
counsel for the first respondent raised 
yet another objection that C.M.P, No, 
10362 was unsustainable as the widow, 
who is the petitioner is not an heir of 
the deceased under the Travancore Chri- 
stian Succession Act and therefore no 
legal representative, 


2. On C.M.P. No. 2313 I agree with 
counsel for the first respondent, It was 
made by counsel who was appearing for 
the original appellant without any 
engagement from the legal representa- 
tives, On the merits it contained no 
prayer for adding or transposing any one 
as the additional appellant either but 
sought the mere recording of respondents 
3 and 4 as the legal representatives of the 
deceased appellant, which would have 
left the appeal without any appellant, 
The petition must therefore fail. 

3. On C. M. P. No. 10362 the first ob- 


_ fection raised by counsel is that respon- 


dent 4 who wants to be transposed as the - 
additional appellant, although the appel- 
lant’s widow, is no heir under the Tra- 
vancore Christian Succession Act and is 


. therefore no legal representative, Coun- 


sel sought support for the contention from 
Neelakanta Pillai v. Abraham, 1963 Ker 


- LT 271, The question that fell to be con- 


sidered in that case was whether a de- 
cree obtained against a Christian widow 
on a promissory note executed by her 
husband and the court sale and delivery 
of his property that followed were bind- 


ing upon his heirs who were not parties 
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to the decree. The learned Judge (Mathew : 
J.) held following AIR 1955 Trav-Co 20 . 
and 1956 Ker LT 177: (AIR 1956 Trav-Co ; 
263) that a Christian widow governed by 
the Travancore Christian Succession Act 
gets only a life interest in the immovable - 
property left by her husband, terminable : 
at her death or remarriage, that although - 
she could transfer her life interest she - 
could not alienate the property as such : 
and that the widow in that case could not ' 
have represented the estate of the de- 
ceased, But the learned Judge signifi- ` 
cantly added: “At best she could only : 
represent her own interest in the pro 
perty.” It is not therefore that the 4th 
respondent is without any right of rep 
sentation; she represents her interest, 
albeit limited, in the estate, Between her 
-and respondent 3, they represent the 
entire estate, This part of the contention 
is rejected, 


4. The petition has been presented 90 
days after the death of the appellant and : 
the first respondent contends that the 
presence of respondents 3 and 4 on the 
array would not prevent abatement and 
the petition must fail as it is unaccom- 
panied by any motion to set aside the: 
abatement, In answer counsel for the 
petitioner relied on Pallikkandi Rohini 
v. Padmini, ILR (1978) 2 Ker 311, where 
Khalid J. held: 


“The ultimate position therefore is - 
that, since all the legal representatives - 
of deceased Thalo, the original appellant, 
were on the record, failure on the part 
of the legal representatives in not having 
filed a petition in time, cannot be visited 
with dismissal of the appeal, All that was 
necessary for them was to move for their 
substitution in the place of the original 
appellant, which they have done by this 
application,” (page 325) and } 

“The position is now well-settled that 
in appropriate cases, not only can a Court 
allow the application for transposition 
but the Court should in the interests of 
justice allow persons ‘on the array of the- 
defendants or respondents to be trans- 
posed as plaintiffs or appellants,” (page 
328), 
The learned Judge discussed ` a number 
of decisions and among others followed 
Mahabir Prasad v. Jago Ram, AIR 1971. 
SC 742. Counsel for the first respondent | 
nevertheless argued that it requires re- : 
consideration and in view of the ardent © 
request I heard both sides at some length ` 
to decide whether ary reference to a 
larger Bench was called for. However 
with respect I agree with the decision of 
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Khalid J. and do not think that any re- 
ference is necessary, 


5. In a subsequent decision N. Jaya- 
ram Reddi v. Revenue Divisional Officer, 
AIR 1979 SC 1393, where Mahabir Pra- 
sad’s case, AIR 1971 SC 742, was affirmed 
and the provisions of Rr. 3 and 4 of O. 22 
and the principles underlying them were 
discussed, it was held: 


.“Another principle in this behalf which 
has found recognition of the Courts is 
that if the legal representatives of the 
deceased party are before the Court in 
the same action even if in another capa- 
city, failure to bring them on record in 
a specific legal position would not result 
in abatement of the action,” (para 30) 


“The principle deducible from this de- 


cision of the Court is that where one of 


the legal representatives of the deceased 
party is before the Court at the time 
when the proceeding is heard but in an- 
other capacity, it is immaterial whether 
he is described as such or not and even 
if there are other legal representatives, 
the cause will not abate.” (para 31) 

In paragraphs 40 and 41 the same princi- 
ple was repeated, 


6. In view of this pronouncement 
there is no need to multiply authorities 
which discountenance a reconsideration 
of ILR (1978) 2 Ker 311 but I might wind 
up with an observation of Beaumont 
C. J. in Naranlal v. Shivprasad, AIR 1940 
Bom 259, that where on the death of a 
party his legal representatives were al- 
ready on record, “the Court could not 
cause them to be made parties. They were 
already parties, and a person cannot pro- 
perly be made a party twice over...... ved 
The words of the rules require an..appli- 
cation to be made to cause a legal re- 
presentative of a deceased plaintiff or 


defendant to be made a party, 
and as I have already pointed 
out, a ‘person who is already a 


; party cannot be made a party over again”, 
"As the legal representatives of the appel- 
: jlant were already on the record there 
: |was no abatement and the application to 
| |describe them’ as legal representatives al- 
‘|though made 90 days after the appel- 
lant’s death, cannot be barred by limita- 
tion, 

7. I dismiss C.M.P. No. 2313 of 198f 
and allow C.M.P, No, 10362 of 1981. 


Order accordingly, 


Pacman et mpm 


x 
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G. VISWANATHA IYER AND 
T. KOCHU THOMMEN, JJ. 
Madathil Thattantavita Khalid, Appel- 


lant v. Palott Moothammantakath Sainabi 
and others, Respondents, 


A. S. Nos. 257 of 1975 and 302 and 303 
of 1978, D/- 8-7-1981. 


Mohammedan Law — Gift deed — Deli- 
very of property to donees — Donor 
transferring all his rights in property in- 
cluding whatever possession the proper- 
ties were susceptible of — Reservation 
of usufructs to collect rents and profits 
as agent of donees by donor during his 
lifetime does not make gift void. .Case 
law discussed, (Paras 8, 9) 


Cases Referred: Chronological Paras 
AIR 1977 Ker 54: ILR (1976) 2 Ker 187 


AIR 1975 Ker 150 

ATR 1974 Pat 54 

AIR 1972 Andh Pra 241 

AIR 1972 Pat 279 

AIR 1964 Mad 373 t. 

1963 Ker LT 226 

AIR 1959 Madh Pra 225 

AIR 1958 Ker 264 

1958 Ker LT 37 

AIR 1956 Trav-Co 268: 1956 Ker LT 444 


AIR 1948 PC 134: 1948 All LJ 181 
AIR 1947 PC 97: 1947 All LJ 372 
AIR 1922 PC 281: 20 All LJ 994 
V. Bhaskaran Nambiar, R. Bhaskaran, 
C. R. Natarajan, H. Sivaram.and M. K. 
Anandakrishnan, for Appellant; T. R. 
Govinda Warrier, K. Ramakumar and 
Sebastian Davis, for Respondents, 


KOCHU THOMMEN, J.:— A. S. Nos. 257 
of 1975, 302 of 1978 and 303 of 1978 arise 
from O. S. Nos. 57 of 1971, 152 of 1971 
and 153 of 1971 respectively on the file 
of the Sub. Judge, Kozhikode, The suits 
were jointly tried, 


2. The main question which arose in 
the suits was as to the validity of Exts. 
B2 and B3 deeds of gift dated 4-4-1953 
executed by late Hussain Sahib (herein- 
after referred to as the donor) `. respec= 
tively in favour of his wife’s sisters, Sai- . 
nabi and Kadeeja, who figure as defen- 
dants 2 and 3 in O. S. No. 57/1971 (here- 
inafter referred to as the donees), The 
parties shall be referred to in the order 
in which they appear in O. S. No. 57 of 
1971. It was contended by the plaintiff 
that being the donor’s brother’s son and ` 
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heir, he was entitled to 3/4 share of the 
plaint schedule properties together . with 
mesne profits. Accordingly O. S. No. 57/ 
1971 was instituted by the plaintiff - for 
partition and separate possession of -his 
3/4 share. The plaintiff is the 2nd defen- 
dant in both O. S. Nos. 152 and 153 of 
-1971 which are instituted by Sainabi, one 
of the donees and the 2nd defendant in 
O. S. No, 57 of 1971, for arrears of rent 
in respect of shop rooms in Item 2 sche- 
duled to O. S. No, 57 of 1971 and cover- 
ed by Ext. B2. . _ 

3. The learned Judge while acceptin 
the plaintiff's claim regarding Item 1 of 


the plaint schedule properties as well as- 


the amount received by the ist defendant 
under the insurance policy on the life 
of Hussain Sahib, rejected his contentions 
concerning Items 2 to 4 which. are the 
properties covered by the gift deeds Exts. 
B2- and B3. A preliminary decree was 
accordingly passed in O. S. No. 57 of 1971 
only in respect of Item 1 and the insur- 
ance amount. O. S. Nos, 152 of 1971 and 
153 of 1971 were decreed. i 

4. The plaintiff has filed the present 


appeals against the judgment and decrees 


in so far as his contentions concerning 
Items 2 to 4 of the properties scheduled 
to O. S. No. 57 of 1971 have been. rejected 
by the trial Court. 

5. The short question therefore is 
whether the plaintiff, as one of the heirs 
of the donor has any right to claim a share 
in.the properties covered by Exts. B2 and 
B3. If these two documents are valid 
deeds of gift executed by . the donor in 
favour of the donees, the plaintiff has no 
right in regard to them and it was right- 
ly so held by the learned Judge, 

6. The relevant recitals in Exts. B2 
and B3 clearly indicate that the donor 
transferred to the donees all his rights 
in the properties including whatever pos- 
session the properties were susceptible of. 
The donees were authorised to possess 
and enjoy the properties, collect. rent 
from the tenants, get the necessary docu- 
ments from the jenai, and obtain muta- 
tions of names in their favour. However, 
the donees were not to alienate the pro- 
perties during the life of the donor.. The 
donor’ was allowed by the donees to 
enjoy the usufructs of the properties and, 
for this purpose, they authorised him to 
collect the rent from the tenants for and 
on behalf of the donees as their agent, 
All prior documents respecting the pro- 
perties gifted were handed over by the 
donor to the donees along with the deeds 

of gift, The donees were thus admitted 


j 
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- were admitted ‘to whatever 
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to whatever possession the properties 
were susceptible of. Although the donees 
did not give evidence before the trial 
court, their husbands D.Ws, 1 and 2 who 
were present at the time of execution of 
the gift deeds (Exts. B2 and B3) deposed 
on their behalf. They stated that the pro- 
perties were put into the possession of 
the donees when the documents were 
handed over to them, and that the donees 
exercised absolute dominion over the pro- 
perties. Exts. B4 to B9, B32 to B34, B4l 
and B48.to B50 show that defendants 2 
and 3 clearly asserted their rights as 
donees and got the necessary changes 
made in their favour in the relevant Cor- 
poration records and other documents. 
In this connection reference may be made 
to Ext, A 59 which contains a re-affirma- 
tion by the donor of what he has stated 
in Ext. B3. In the light of these docu- 
ments we are of the view that the learned 
Judge was perfectly justified in coming to 
the conclusion that all rights which the 
donor had in the properties had been 
transferred to the donees . on execution 
of Exts. B2 and B3 and that the donees 
possession 
that the properties were susceptible of. . 
We are also of the view that the learned 
Judge was right in finding that the fact 
that some of the documents produced by 
the plaintiff showed that the usufructs of 
the properties had been collected by the 
donor even subsequent to the deeds of gift , 
was consistent with the right to collect 
usufructs granted to him by the donees 
and that it did not in any manner nega- 
tive or derogate from the validity of the 
gifts made under Exts. B2 and B3, 


7, Mohammedan Law does not re- ` 

ise a gift as valid unless three es- 
sential elements are found to co-exist. (1) 
manifestation of the donor’s wish to give; 
(2) ‘acceptance of the gift by the donee 
either expressly or impliedly; and (3) 
taking of possession of the subject-matter 
of the gift by the donee either actually or 
constructively, (Munni Baj v. Abdul 
Gani AIR 1959 MP 225). Delivery of 
possession need not necessarily be physi- 
cal or actual; but it should be delivery of 
such possession as the subject-matter of 
the gift is susceptible of. (See Syed Md. 
Saleem Nashmi v. Syed Abdul Fateh AIR 
1972 Pat 279; Shahalam Khatoon v. Amir 
Ali Khan AIR 1972 Andh Pra 241; Johara 
Bibi v. Subera Bibi AIR 1964 Mad 373). 


8 In Mohammedan law there is a 
clear distinction between a gift of the sur- 
plus and a- gift of the usufructs, Over l 
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the former the law recognises only ab- v. Khalilul Rehman Khan (AIR 1947 PC 


solute dominion and admits of no condi- 
tion which seeks to limit that dominion; 
whereas in the case of the latter a limited 
interest can be created in which event 
the dominion over the corpus takes effect 
subject to that limited interest. Moham- 
medan law known of no ownership which 
is limited in duration but it recognises 
interests of limited duration in the use 
of the property. In Nawazish Ali Khan 
v. Ali Raza Khan (AIR 1948 PC 134) the 
Privy Council observed: 


“In general, Muslim law draws no 
distinction between real and personal 
property...... What Muslim law does re- 
cognise and insist upon, is the distinction 
between the corpus of the property itself 
(ayn) and the usufruct in the property 
(manafi). Over the corpus of property the 
law recognises only absolute dominion, 
heritable and unrestricted in point of 
time; and where a gift of the corpus seeks 
to impose a condition - inconsistent with 

` such absolute dominion the condition is 
rejected as repugnant; but interests limit- 
, ed in point of time can be created in the 
usufruct of the’ property and the domi- 
nion over the corpus takes effect subject 
to any such limited interests......... Their 
Lordships feel no doubt that in dealing 
with a gift under Muslim Law, the first 
duty of the Court is to construe the gift, 
If it is a gift of the-corpus, then any con- 
dition which derogates from absolute 
dominion over the subject of the gift will 
be rejected as repugnant; but if upon con- 
struction the gift is held to be one of a 
limited interest the gift can take effect 


`~ 


out of the usufruct, leaving the owner- - 


ship of the corpus unaffected except to 
the extent to which its enjoyment is 
postponed for the duration of the limited 
interest.” 


We are of the view that Exts. B2 and B3 
were intended to be, and did operate, as 
an immediate and irrevocable disposition 
of the properties. in question in 
favour. of the donees The reser- 
vation of the usufructs in favour of the 
donor during his life with authority to 
collect rents and profits as the agént of 
the donees did not make the gifts void 
under Mohammedan Law. (See: Moham- 
mad Abdul Ghani Khan v. Mt, Fakhr 
Jahan Begam, AIR 1922 PC 281; Ismail 
v. Idrish, ATR 1974 Pat 54; Kollanchil 
Padinhakkana Abdulrahiman v., Kunhi- 
mohamad, AIR 1975 Ker 150). 
9. A number of decisions were cited 
by the appellant’s counsel Mr. Bhaskaran. 
_ He referred to Mohammed Aslam Khan 


97) to contend that mere entry in the 
register of mutation or other records did 
not establish an out and out. gift, That 
was a case in which it was categorically 
found that there was no transfer of pos- 
session to the donee. The same was the 
Position in Mohammed Pathummal 
Kadija Beevi v. Maria Ummal Mohammed 
Pathummal (AIR 1958 Ker 264); Piche- 
kannu v’ Aliyarkunju Lebba (1963 Ker LT 
226); Veevi Kunju Ashia Beevi v. Kali 
Kochu Pillai (1958 Ker LT 37); Maitheen 
Beevi Umma v. Ithappiri Varkey (1956 
Ker LT 444): (AIR 1956. Trav-Co 268) and 
Beepathumma v. Mohammed Nakoor” 
Mesra Rewther (ILR (1976) 2 Ker 137) 
AIR 1977 Ker 54). In none of these cases 
had possession been transferred by the 
donor and it was for that reason, that the 
gift was held to be not valid. These cases 
cited on behalf of the plaintiff are not 
applicable to the facts of this case where 
no possession was retained by the dono 
and whatever possession that the proper- 
ties were susceptible of had been trans- 
ferred to the donees. The reservation of 
the limited interrest in favour of the 
donor in the usufructs of the properties 
did not derogate from the validity of 
the gifts themselves, 


_10. In the circumstances we find no 
substance in the challenge against the 
findings of the learned Judge. A. S. No, 
257 of 1975, A. S. No, 302 of 1978 and 
A. S. No. 303 of 1978 are dismissed. Re- 
spondents 1 and 2 in A. S. No, 257 of 
1975 and respondents 1 and 5 in A. & 
Nos. 302 and 303/1978 are' entitled to get 
their costs in these appeals, 


; Appeals dismissed, 
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Travancore Rubber and Tea Co. Ltd, 
Petitioner v. State of Kerala and another, 
Respondents. 
O. P. No. 4400 of 1977-F, D/- 18-6-1981. 


Kerala Motor Vehicles (Taxation of 
Passengers and Goods) Act (25 of 1963), 
Ss. 2 (e), (f) (i); 4 — Tractors/Trailers are 
not vehicles attracting tax under the Act 
— Vehicles not being used on publie 
roads — Are not subject to tax under the 
Act. ILR (1976) 2 Ker 653 and AIR 1980 
SC 1547, Foll. 1979 Ker LT 522 impliedly 
overruled in view of AIR 1980 SC 1547. 

é (Para 3) 
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i 





-1g 7 C 
Cases Referred.: 


AIR 1980 SC 1547 

1979 Ker LT 522 

1977 Ker LT 218 

ILR (1976) 2 Ker 653 

1972 Ker LT 760. 
1972 Ker LT 848 ` : 


M. Pathuse Mathai, Joseph Vellapally 
and S. Siri Jagan, for Petitioner, Govt 
Pleader, for Respondents, 


ORDER:— The petitioner is the ‘Trav 
vancore Rubber and Tea Co. Ltd, Tri- 
vandrum. This writ petition has been 
brought to call for the records connected 
with the endorsement made by the second 
respondent, the Regional Transport Off- 
cer, Idukki, in the registration certificate 
of the petitioner's tractors/trailers KLK 
6776, KLK 6705 and lorry KLK 888 and 
to quash them. There is also prayer for a 
direction to the second respondent or to 
issue a writ of mandamus to delete all 
endorsements made in the Registration 
books of the petitioner’s tractors/trailers 
KLK 6776 and KLK 6705 and lorry KLK 


Chronological Paras 
2, 3 


ho bo 0 bo be 


888 under Section 4 of the Kerala Motor. 


Vehicles (Taxation of Passengers and 
Goods) Act, 1963. Besides these there are 
other incidental reliefs sought in the writ 
petition, i 

2. The counsel for the petitioner com- 
pany submitted that inasmuch as the 
vehicles are not being used on public 
roads, the endorsements requiring pay- 
‘ment under the Kerala Motor Vehicles 
(Taxation of Passengers and Goods) Act, 
1963, (for short T.P.G. Act) would not 
apply in the case of those vehicles. He 
relied on the decision’ of the Supreme 
Court in Travancore Tea Co. Lid. v. 
State of Kerala, AIR 1980 SC 1547. No 
doubt a Division Bench decision of this 
Court, earlier, in R.T.A. Idukki v, Philip, 
1979 Ker LT 522 had in reversal of the 
view expressed by a single Bench of this 
Court in Philip v. Regional Transport 
Officer, 1977 Ker LT 218 taken the view 
that in cases where the vehicles are not 
used on public roads they are subject to 
payment under the T.P.G. Act, Now that 
the Supreme Court has overruled the 
Division Bench rulings of- this Court in 
Travancore Tea Estates Co. Ltd. v. State 
of Kerala, ((1972) Ker LT 760) and Peer- 
` made Tea Co. Ltd. v. State of Kerala 
(1972 Ker LT 848) relied on by the Divi- 
sion Bench of this court in support of the 
. decision in R.T.O., Idukki v. Philip (1979 
Ker LT 522), virtually that ruling of the 
Division Bench stands overruled, and the 
Single Bench decision in Philip v. Re- 
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gional Transport Officer (1977 Ker LT 


218) restored. : 

3. The counsel for the petitioner also) : 
submitted that for another reason also thej - 
petitioner is entitled to succeed, at least 
as far as the tractors are concerned, inas-| > 
much as the tractors-trailers are not 
vehicles attracting tax under the T.P.G. 
Act. This is the position accepted by this 
Court in State of Kerala v. Travancore 
Tea Estates Co. Ltd., ILR (1976) 2 Ker) 
653. The Government Pleader appearing 
for the State submitted that the Division 
Bench decision of this Court in State of 
Kerala v. Travancore Tea Estates Co. 
Ltd., ILR (1976) 2 Ker 653 is pending in 
appeal before the Supreme Court. For one 
thing so long as the Division Bench ruling 
of this Court remains in force that has 
to be followed. For another thing even 
by the decision of the Supreme Court in 
Travancore Tea Co. Ltd. v. State of Ke- 
rala, AIR 1980 SC 1547 the petitioner is} 
entitled to succeed inasmuch as the vehi-} 
cles involved are not used on the public 
roads. 


4. For the foregoing reasons this writ 
petition is allowed. A writ of mandamus 
will be issued directing the second re- 
spondent to delete the endorsements with 








` respect to tax under the T.P.G. Act and 


as a consequence to refund to the peti- 
tioner company the amount of Rs. 9697.50 
paid by it by way of tax as requested for 

in prayer (b) in the writ petition. 
5. This writ petition is ordered as 
above. There will be no order as to costs. 
Petition allowed. 
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G. BALAGANGADHARAN NAIR, J. 

P. M. Jacob, Petitioner v. The Execu- 
tive Officer, Mulanthuruty Panchayat 
and another, Respondents, ; 

O. P. No. 136 of 1981-N, D/- 5-5-1981. 

(A) Easements Act (5 of 1882), S. 60 (b} 
— Kerala Cinemas (Regulation) Rules 
(1975), R. 17 (iii) — Expression ‘lawful 
possession’ in R. 17 (iii) and ‘work of 
permanent character’ in S. 60 (b) — What 
constitutes-— Work not merely of tempo- 
rary nature is work of permanent 
character, 

The respondent granted a licence in 
1971 to the petitioner to erect a Cinema 
Theatre on his land, and the latter con- 
structed the theatre incurring large ex- 
penses. Though the respondent alleged 
that the licence was for a period of 5 
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years the petitioner used to obtain annual 
licences from the authority concerned not 
only till 1-12-1977 but till 1980 without 
any objection ‘by the respondent. 

Held that (i) Considering the nature 
and purpose of the construction the 
theatre was a work of permanent charac- 


ter which the petitioner had constructed | 


at his expenses acting on the licence, It 
was a work of permanent character even 
though it might fall under the rubric of 
a temporary building under the Rules for 
the purpose of licence. What was not 
merely of a temporary nature must be 
treated as a work of permanent character. 
This meant that Section 60 (b) of the 
Easements Act operated in favour of the 
petitioner rendering the licence irrevoca- 
ble. 

(ii) As. the licence in his favour had be= 
come irrevocable, the petitioner’s posses- 
sion was lawful within the meaning of 
‘Rule 17 (iii) of the Kerala Cinema Rules 
in view of the statutory protection under 
Sec, 60 (b) of the Easements Act which 
the law afforded him. AIR 1974 SC 104 
Rel. on. _ , (Para 6) 

(B) Constitution of India, Art. 226 — 
_ Kerala Cinemas (Regulation) Act (32 of 
1958), S. 3 — Application for renewal of 


Cinema licence — Dismissal of — Filing. 


of petition under Art. 226 instead of ex- 
ercising statutory right of appeal to Pan- 
chayat under S. 144 of Kerala Panchayats 
Act -(32 of 1960) — Objection as to, raised 
only after the case was virtually heard 
in’ full — Objection would not be allowed 
and petition would not be dismissed on 
this ground. i (Para 11) 
Cases Referred: Chronological Paras 
AIR 1974 SC 104 5 
© K. Y. Kuriakose and Soman P. Paul, 
for Petitioner; V. Sankara Menon, S. 
Sreekumar, V. Prakash and T. M. Mu- 
hammad Youseff, for Respondents. 


ORDER:— Petitioner who is running a 
cinema by name “Majestic Talkies’ at 
Mulanthuruthy challenges the order Ext. 
Pl dated January 6, 1981 passed by the 
lst respondent, the Executive Officer, 
Mulanthuruthy Panchayat refusing to 
allow his application for renewal of the 
licence ‘to run the cinema. 


2. 2nd respondent is the owner of 
Survey No. 346/2, Mulanthuruthy Village. 
In 1971 he granted a licence to the peti- 
tioner to erect a theatre and run a 
cinema in 10 cents of land in this survey 
number. The petitioner 
theatre and according to him, he had also 
to level the land for that purpose and 
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‘should produce his records, if 


constructed a. 
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installed the necessary. machinery and 
òbtained the requisite licence -from .re- 
spondent 1 who is the licensing authority. 
under the Cinemas (Regulation) Act. He 
has been running the cinema from 16-12- 
1972. While the petitioner contends that 
the licence of the land in his favour was 
without any time limit, respondent’ 2 
alleges that it was for a period of 5 
years which expired on 1-12-1977. How- 
ever that be, the petitioner used to obtain 
annual licences from respondent 1 not 
only till 1-12-1977 but till 1980 without 
any objection from respondent 2 When 
he applied on January 5, 1981 for’ a 
licence from January 6, 1981, respondent 
2 filed an objection, Ext. R1 that even 
after the expiry of 5 years the petitioner 
had not vacated the land and that it had 
therefore become necessary to go to court 
to get the theatre removed and the land 
vacated, Respondent 1 thereupon’ passed 
the impugned order Ext. P1 that there 
was no letter of consent or other record 
to prove the petitioner’s title, that. he 
available 
as early as practicable as licence could be 
granted only after being satisfied about 
the petitioner’s title and possession and 
that he should therefore stop the cinema 
from that day onwards, 


3. Both the respondents have filed 
counter-affidavits contesting the Original 
Petition. Respondent 1 states that in the 
absence of.any record to support the, 
petitioner’s title or possession and in view 
of the objection by - respondent 2, the 
Order Ext; Pl was passed, that even 
otherwise the petitioner- was not entitled 
to the licence as his application was not 
presented within the prescribed time. and 
was not accompanied by a fitness certifi- 
cate from the Health Officer. It was stat- 
ed that although the delay in the submis- 
sion of the application was not mention- 
ed in the order Ext. P1, that has also been 
kept in mind in passing the order. By an 
amendment a further defence was taken 
that the petitioner was not entitled to 
any relief in the Original Petition as he 
had a statutory right of appeal to the 
Panchayat. The defence of respondent 2° 
was that after expiry of the licence on 
1-12-1977 he had not given any consent 
to the’ petitioner, that he had terminated 
the licence by a notice sent on 5-11-1980, 
that respondent 1 was right in rejecting 
the application for licence as the peti- 
tioner had no title or lawful possession 
of the property, that the application was 
defective and out of time and that Ext. Pl 
was correct. While admitting that the pe- 
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titioner had constructed a theatre and 


installed machinery, respondent 2 states 
that the petitioner has exaggerated in the 
Original Petition the cost which he had 
to incur. Like respondent I he also con- 
tends that no relief should be granted 
to the petitioner as he had not availed 
himself of the statutory right of appeal, 


4. Section 3 of the Kerala Cinemas 
(Regulation) Act enacts that save as 
otherwise provided in the Act, no person 
shall give an exhibition by means of a 
cinematograph elsewhere than in a placa 
licenced under the Act, or otherwise than 
in compliance with any conditions and 
restrictions imposed by such licence. By 
Section 4 the licensing authority is the 
executive authority of the local authority 
within whose jurisdiction the place in 
respect of which the licence is to be grant- 
ed is situate. Respondent 1 is admittedly 
the licensing authority. Rule 17 of the 
Rules framed under the Act provides by 
clause (iii) that the application for licence 
should be accompanied by documentary 
evidence pertaining to the ownership and 
possession of the site, building and equip~ 
ment and if he is not the owner, docu- 
mentary evidence to show that he is in 
lawful possession of the site, building and 
equipments to the satisfaction of the 
licensing authority. 


5. The respondents’ contention is that 
as the petitioner is not the owner of the 
land he must produce documentary evi~ 
dence to show that he is in lawful pos- 
session of the site etc.; that this he has 
Hot done and that as the term of the 
licence has expired the licence is of no 
avail to support the application. They 
accordingly maintain that the order Ext. 
P1 is valid. Counsel for respondent 1 quot~ 
ed Chockalingam v. Manickavasagam, 
AIR 1974 SC 104, in support of his con- 
tentions that the continuance of posses- 
sion of the land by the petitioner after 
expiry of the term of the licence would 
not constitute lawful possession within 
Rule 17 (iii). Counsel for the petitioner 
on the other hand maintained that the 
petitioner is entitled to the protection of 
Section 60 (b) of the Easements Act, as 
acting upon the licence he has executed 
work of a permanent character on the 
land and incurred expenses in its execu- 
tion and that the licénce has thereby be+ 
come irrevocable rendering his posses- 
sion lawful. This controversy is the main 
question round which the Original Peti- 
tion revolves, 


6. The petitioner has stated in tha 
Original Petition that he spent Rs. 2,500/- 
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in levelling portions of the land and fil- 
ling in others, that he constructed the 
theatre at a cost of Rs. 30,000/- and pur- 
chased machinery and furniture at a cost 
of Rs. 1,25,000/-. Except denying that the 
petitioner has levelled or filled in the land 
respondent 2 has not specifically contest- 
ed the details given by the petitioner be- 
yond stating that he-has exaggerated the 
cost of the theatre, furniture and machi- 
nery. The petitioner has produced Ext 
P6, copy of a certificate issued by the As- 
sistant Engineer, P.W.D. (B. & R.) Sec- 
tion, Mulanthuruthy which gives certain 
details of the theatre. It shows that the 
side walls are of laterite‘stone masonry, 
the floor of cement plaster, the posts of 
teak wood fixed in concrete, that the roof 
was thatched and the screen was sup- 
ported on angle irons fixed in cement. 
The certificate proceeds to say that there 
was a compound wall with two _ steel 
gates on the front side and that as per 
the Kerala Cinema Rules the theatre 
could be considered as a permanent one 
except the roof of the auditorium. From 
the details given in the Original Petition 
and the data given by Ext. P6, it is plain 
that the theatre is a work of permanent 
character even though it might fall under 
the rubric of a temporary building under 
the Rules for the purpose of licence. 
What is not merely of a temporary nature 
must be treated as a work of permanent 
character. Considering the - nature and 
purpose of the construction, I am of the 
opinion that the theatre is a work of per- 
manent character which the petitioner 
acting on 
the licence. This means that Section 60 
(b) of the Easements Act operates in his 
favour rendering the licence irrevocable. 


7. The only point that remains to be 
considered under this head is whether the 
petitioner’s possession is lawful within 
R. 17 (iii), In Chockalingam’s case, AIR 
1974 SC 104, the question: arose whether 
the possession of respondent 1, after ex- 
piry of the lease in his favour, was law- 
ful possession which would entitle him 
to sustain an application for licence to 
Tun a cinema under Rule 13 of the Mad- 
ras Cinemas (Regulation) Rules (the Rule 
corresponds to Rule 17 (iii) of the Kerala 
Rules). After examining the scope and 
content of the expression ‘lawful posses- 
sion’ the Supreme Court held that the 
possession of respondent 1 was not law- 
ful possession. The Court also discussed 
when the possession of an ex-tenant 


whose tenancy has expired would be law- 
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ful possession. In the course of the dis- 
cussion it was held (paragraph 14): 

“In the context of R. 13, we are clearly 
of opinion that a tenant on the expiry of 
the lease cannot be said to continue in 
‘lawful possession’ of the property 
against the wishes of the landlord if such 
a possession is not otherwise statutorily 
protected under the law against even 
lawful eviction through court process, 
such as under the Rent Control Act,” 


8 It was further held (paragraph 15) 


“The fact that after expiry of the 
lease the tenant will be able to continue 
in possession of the property by resisting 
a suit for eviction, does not establish, a 
case in law to answer the requirement of 
lawful possession of the property within 
the meaning of Rule 13. Lawful posses- 
sion cannot be established without the 
concomitant existence of a lawful rela- 
tionship between the landlord and the 
tenant. This relationship cannot be estab- 
lished against the consent of the landlord 
unless, however, in view of a special law, 
his consent becomes irrelevant.” 

9. In my view, the position of the peti- 
tioner is of the nature contemplated in 
the above passages. The licence in his 
favour has become irrevocable and in 
view of the statutory protection which 
the law affords him the petitioner’s pos- 
session is lawful. The Supreme Court has 
by way of illustration referred to the 
protection available, to an ex-tenant 
under the Rent Control Act as sufficient 
to make his possession lawful, In the pre- 


sent case the protection is afforded by- 


another enactment, the Easements Act, 
The result cannot be different. As the pos- 
session of the petitioner was lawful the 
ground on which Ext. P1 is based is bad 
in law and cannot be sustained. - 


10. Although respondent 1 has raised 
a plea that the petitioner’s application 
was defective in certain other respects I 
do not take note of them for the licence 
was not refused on those grounds, 


11. Turning to the respondents con- 
tention that in view of the right of ap- 
peal open to the petitioner I should not 
consider the merits of the case but should 
dismiss the Original Petition leaving the 
petitioner to pursue the appellate remedy, 
it is true that the order Ext. P1 is appeal- 
able under Section 144 of the Kerala Pan~ 
chayats Act before the Panchayat and 
that the petitioner has not appealed from 
Ext, Pl. I am not, however, pursuaded in 
the circumstances to uphold this conten- 
tion and deny relief to the petitioner. The 


Mallika v. Ayyappy Karunakaran : 3 


A.L R, 
Original Petition was heard on 25-2-1981 


when counsel for respondent 1 alone was . 
present. At that hearing this objection : 
was not taken. Subsequently, at the re- : 
quest of counsel for respondent 2 the | 


ease was posted for being ‘spoken to’ on 
17-3-1981. At that hearing this point was 
urged by counsel for respondent 2 and 


also by counsel for respondent 1 who had | 
counter-afidavit that - 


filed an additional 
day taking this ground of objection. As 
it is, the objection was taken only after 
the case was virtually heard in full. I 
am not inclined in these circumstances to 
countenance the objection and dismiss 
the Original Petition on that ground, 


12. What I have stated above. on the 
petitioner’s right is limited to his applica- 
tion for licence and is not meant to con- 
clude the rights of respondent 2 under the 
licence including his right to take ap- 
propriate proceedings for getting the land 
vacated, : 


The order Ext. PI is set aside, Respon- 


dent 1 will consider and dispose of the 
petitioner’s application for licence in the 
light of the legal position explained above. 
As the petitioner has been granted a 
licence pending the Original Petition pur- 
suant to the order of this Court, that 
licence will continue in force until the 
disposal of the application by respondent 
1. The Original Petition is allowed in 
these terms, but in the circumstances 
without any order as to costs. 


Petition allowed, 





AIR 1981 KERALA 236 
K. BHASKARAN, J. 


Mallika, Petitioner v. Ayyappy Karuna- 
karan and others, Respondents. 


C. R. P. No, 3211 of 1979-F, D/- 10-4- 
1981, i 

Civil P. C. (5 of 1908), O. 21, Rr. 90, 92 
(1), 94 — Auction sale — Question of vali- 
dity: of sale carried in appeal and con- 
firmation of sale granted therein — Auc- 
tion purchaser must apply for delivery of 
possession of property on basis of confir- 
mation of sale in appeal within one year. 
(Limitation Act, 1963, S. 134). 


The auction purchaser can seek deli- 
very of possession of the property of the 
judgment-debtors only on the basis of 
the confirmation of the sale on allowing 
of the appeal and if he does not care to 
file an application for delivery within one 
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year from that date as required under 
Art, 134 of the Limitation Act, he cannot 
be permitted to get over the plea of limi- 
tation by resorting to the filing of an ap< 
plication for revival of the delivery ap- 
plication filed on the basis of the incho- 
ate confirmation granted before the 
proceedings terminated and the sale be- 
came absolute, (Para 8) 
Where an application to set aside a sale 
is filed under R. 89 or R. 90 or R. 91 and 
the decision thereon is carried in appeal, 
generally speaking, there is no finality 
in regard to the same until the litigation 
is finally determined by the appellate 
Court, Any order of confirmation passed 
before the sale became absolute on the 
termination of proceedings before the 
‘appellate or revisional authority, would 
only be inchoate in nature and no finality 
can be attached to it, The application 
for delivery of possession of the property 
in the occupancy of the judgment-deb- 
tor, or of some person on his behalf, has 
to be made in pursuance of the sale certi- 
ficate issued under R, 94 when sale be- 
comes absolute on the termination of pro~ 
ceedings, There can be only one sale cer- 
tificate as contemplated under R. 94 and 
that is the one to be issued after the sale 
becomes absolute, Case law discussed. 
(Para 8) 
Cases Referred: Chronological Paras 
AIR 1980 Ker 236: 1980 Ker LT 687 7 
AIR 1980 Pat 22 
AIR 1964 Ker 314: 1964 Ker LT 449 
AIR 1953 SC 425 
AIR 1953 Mad 587 
ATR 1934 PE 134: 1934 All LJ 618 
(1863-66) 10 Moo Ind App 203 (PC) 
T. K. Kurikesu, for Petitioner; V., Haris 
hara Iyer, for Respondent No, 2 
ORDER:— The short facts of the case 
as could be gathered from the statement 
of facts contained in the memorandum of 
the civil revision petition are as follows:— 
The. property in question was purchased 
in court auction en 30-3-1968 by the ist 
respondent (the assignee~decree~holder- 
auction purehaser in E.A, No. 146 of 1969, 
in EP, No, 158 of 1964, in O.S, No, 551 
of 1958 on the file of the Munsiff of 
Ernakulam). After the confirmation of 
the sale on 9-7-1968 and the issue of the 
sale sannad the auction purchaser filed 
E.A, No, 1509 of 1968 for delivery of the 
gsannad property before the Munsiff of 
Ernakulam, On receipt of notice of the 
application respondents 3 to 6 herein, who 
are judgment-debtors 2, 3, 4 and 6, filed 
E.A, No. 149 of 1969 challenging the vali- 
dity of the sale, That petition was allows 
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ed, and the sale set aside by the Court on 
6-2-1970 holding that the sale was ab 
initio void for want of notice of sale pro- 
clamation, The auction purchaser took up 
the matter in appeal in AS. No. 123 of 
1970 before the District Court, Ernaktlam, 
which was later on transferred to the 
Sub, Court, Ernakulam, where it was 
renumbered as A.S. No. 294 of 1972, The 
appellate Court allowed the appeal and 
confirmed the sale on 18-12-1976. The ap- 
plication for delivery (E.A. No. 1509 of 
1968) filed by the auction purchaser be- 
fore the execution Court was dismissed 
when E.A. No. 149 of 1969 was allowed 
on 6-2-1970 stating: 


“Since the sale has been declared ab 
initio void this application is dismissed.” 
When, as noticed earlier, the appellate 
Court subsequently set aside the order 
of the execution Court setting aside the 
sale, and confirmed the sale, the auction 
purchaser on 29-10-1977 filed EA. No. 
998 of 1977 purported to be under Sec- 
tions 47 and 151 of the Code of Civil Pro- 
cedure for the revival of E.A. No. 1509 
of 1968, the application for delivery which 
was dismissed on 6-2-1970, The 5th judg- 
ment-debtor opposed the application; her 
main objection to that application was 
that it was barred by limitation. The 
court below, however, rejecting the con- 
tentions of the 4th judgment-debtor, 
allowed E.A, No. 998 of 1977 on 4-12-1979. 
It is, aggrieved by this order passed by 
the execution Court, that this revision has 
been preferred by the 5th judgment- 
debtor, 


2. The question that falls for decision 
is whether the auction purchaser is en- 
titled to delivery of the property on the 
basis of the application E.A, No. 998 of 
1977 for the revival of the delivery ap- 
plication E.A, No. 1509 of 1968 dismissed 
on 6-2-1970 by the execution Court. It is 
the contention of the revision petitioner 
that no application for delivery having 
been filed within one year from the date 
of the judgment, namely, 18-2-1976, in 
A.S. No, 294 of 1972 by which alone the 
sale was confirmed and made absolute, 
the auction purchaser had forfeited the 
right to have delivery of the property by 
virtue of the provisions contained in 
Art, 134 of the Limitation Act, 1963. 


3. The decision on the question of 
limitation under Article 134 of the Limi- 
tation Act would depend upon the date on 
which the sale became absolute. Order 21, 
Rule 92 (1) of the Code of Civil Proce- 
dure lays down: i 
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“Sale when to become absolute or be 
set aside.— (1) Where no application is 
made under Rule 89, Rule 90 or Rule 91, 
or where such application is made and 
disallowed, the Court shall make an order 
confirming the sale, and thereupon the 
sale shall become absolute.” (proviso 
omitted) 


This is not a case where no application 
under Rule 89, Rule 90 or Rule 91 was 
made or an application made under any 


one of those rules was disallowed inas~ 


much as E.A. No. 149 of 1969 filed by the 
judgment-debtors under Section 47 and 
Rule 90 C.P.C. was allowed and the sale 
was set aside; and with that the confir- 
mation granted and the sannad issued 
also stood cancelled when the very sale 
was set aside and the delivery applica- 
tion itself was dismi 


4. What remains to be considered is 
the effect of the judgment of the appel- 
late Court which in its penultimate para- 
graph stated as follows:;— 


“The order passed by the lower Court 
setting aside the sale is really erroneous 
and therefore the said order is set aside 
and the sale is confirmed.” 


The argument of the counsel for the auc- 
tion purchaser is that when the learned 
Subordinate Judge said “the sale is con- 
firmed”, she only meant that the position 
of the proceedings in the execution court 
before it passed the order on E.A. No. 149 
of 1969 was restored, and in that view 
the application E.A. No. 1509 of 1968 
wrongly dismissed would revive, and 
therefore the question of limitation under 
Article 134 could not arise. It is difficult 
to read into the judgment of the learned 
Subordinate Judge the idea sought to be 
introduced by the counsel for the auction 
purchaser. When the learned Subordinate 
Judge said “the sale is confirmed”, it 
does not imply confirmation of a confir- 
mation already granted, but became in- 
operative on account of the setting aside 
of the sale, and consequent dismissal of 
the delivery application itself. The effect 
of the confirmation ordered prior to the 
Setting aside of the sale does not appear 
to have entered the mind of the learned 
Subordinate Judge, as we find only a 
passing reference to. the confirmation 
ordered by the execution court in her 
judgment. The only question that receiv- 
ed the attention of the learned Subordi~ 
nate Judge was whether the sale was ab 
initio void as contended for by the judg- 
ment-debtors and as held by the execu- 
tion court, 
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5. Under Rule 94 of Order 21 C.P.C— 


“Where a sale of immovable property 
has become absolute, the Court shail 
grant a certificate specifying the property 
Sold and the name of the person who at 
the time of sale is declared to be the 
purchaser. Such certificate shall bear 
date, the day on which the sale became 
absolute.” 


The sale certificate contemplated under 
Rule 94 could be granted only after the 
sale becomes absolute such certificate 
has to bear date, the day on which the 
sale has become absolute. There could, 
therefore, be only one sale certificate as 
contemplated under Rule 94 of. Order 21, 


and that is the one to be issued after 
the sale becomes absolute, 
6. When did the sale become abso- 


lute in this case? Was it when the sale 
was confirmed on 9-7-1968, ‘before the 
passing of the order on E.A. No. 149 of 
1969 filed by the judgment-debtors for 
setting aside the sale and dismissing the 
application for delivery on 6-2-1970, or 
was it when the appellate Court allowed 
the appeal A.S. No. 294 of 1972, set aside 
the order on E.A. No. 149 of 1969 and 
confirmed the sale on 18-2-1976? It is the 
well recognised principle that where an 
appeal has been preferred against an 
order on an application under Order 21, 
Rule 90 C.P.C., generally speaking, there 
is no finality until the litigation is finally 
determined by the appellate Court. The 
head note of the Privy Council case in 
Chandramani Saha v. Anarjan.Bibi (AIR 
1934 PC 134), referred to with approval 
by the Supreme Court in Rama Krishna 
Rao v. Challayamma (AIR 1953 SC 425), 
extracted below would suffice if any cita- 
tion in support of this proposition is 
needed (at p. 428):— 


“Where a Subordinate Judge has dis- 
allowed an application under O. 21, R. 90, 
to set aside a sale in execution, and has 
made an order under Rule 92 (1) confirm- 
ing the sale, and an appeal from dis- 
allowance has been dismissed by the High 
Court, the three years’ period provided 
by the Indian Limitation Act, 1908, Sche- 
dule I, Article 180, for an application 
under O, 21, R. 95, by the purchaser for 
delivery of possession runs from the date 
of the order on appeal, the High Court 
having under the Code of Civil Proce- 
dure, 1908, the same powers as the Sub- 
ordinate Judge, the ‘time when the sale 
becomes absolute’, for the purpose of 
Article 180 is when the High Court 
disposes of the appeal,” . 


, 


1981 Parvathy v. 

7. It was held by the Privy Council in 
Shama Purshad v. Hurro Purshad, (1863- 
66) 10 Moo Ind App 203) that orders and 
decrees which were subordinate and de- 
pendent upon earlier orders and decrees 
could remain in force only as long as the 
order or decree on which they were de- 
pendent was not reversed or suspended. 
When the decrees and judgments on 
which they depended were reversed, 
they could not continue to remam in 
force. On this principle a Division Bench 
of this Court in State Bank of Travan- 
core v. Mastan Kunju (1980 Ker LT 687): 
(AIR 1980 Ker 236), overruling the ruling 
of a single Bench of this Court in Kunju- 
krishnan v. Viswanathan (1964 Ker LT 
449): (AIR 1964 Ker 314) held that once 
the application to set aside the sale was 
restored, the confirmation made earlier 
would stand automatically vacated. Thea 
Division Bench in the same case, follow- 
ing the decision of the Madras High Court 
in Varadarajan v. Venkatapathi (AIR 1953 
Mad 587), also held that when an applica- 
tion to set aside a sale was restored to 
file by the decision in appeal and that 
application was ultimately dismissed, a 
fresh order of confirmation or sale had 
to be passed. The Patna High Court in 
Bishun Prasad v. Central Bank of India 
(AIR 1980 Pat 22) has held that (at page 
24):— i 

“The suit under O. XXI, R. 63 is a suit 
under the Civil P. C. and as such I am 
of the view that the sale within the mean- 
ing of Article 134 of the Limitation Act 
becomes absolute after the suit under 
O. XXI, R. 63, C.P.C, was finally disposed 
of.” 


8 The legal position thaf emerges 
from the foregoing discussion is that 
where an application to set aside a sale is 
filed under Rule 89 or Rule 90 or Rule 91 
of Order 21 C.P.C., and the decision there- 
on is carried in appeal, generally 
speaking, there was no finality in regard 
to the same until the litigation was finally 
determined by the appellate court. Any 
order of confirmation passed before the 
Sale became absolute on the termination 
of the proceedings before the appellate 
or the revisional authority, would - only 
be inchoate in nature and no finality 
could be attached to it. The application 
for delivery of possession of the property 
in the occupancy of the judgment-debtor, 
or of some person on his behalf, has to 
be made in pursuance of the sale certifi- 
cate issued under Rule 94 of Order 21 
when the sale becomes absolute ‘on the 
termination of the proceedings as afore- 
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said. In this view the auction purchaser 
(1st respondent herein) could seek deliv- 
ery of possession of the property of the 
judgment-debtors only on the basis of 
the confirmation of the sale on the allow- 
ing of the appeal, A.S. No. 294 of 1972. 
on 18-2-1976, and if he did not care to file 
an application for delivery within- on 
year from that date as required under 
Article 134 of the Limitation Act, 1963, 
he could not be permitted to get over the 
plea of limitation by resorting to the fil- 
ing of an application for revival of thej. 
delivery application E.A. No. 1509 of 
1968 filed on the basis of the inchoate’ 
confirmation granted before the proceed- 
ings terminated and the sale became 
absolute, 


The result, therefore, is that the re- 
vision is allowed; the order of the court 









-below is set aside; and the auction pur- 


chaser’s (ist respondent’s) application 
E.A. No. 998 of 1977 in E.P. No. 158 of 
1964 in O.S. No. 551 of 1958 on the file 
of the Munsiff of Ernakulam shall stand 
dismissed. In the peculiar circumstances 
of the case I would-direct the parties to 


bear their respective costs. 


Revision allowed. 


+ 
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K. BHASKARAN, J. 

Parvathy, Petitioner v, State of Kerala 
and others, Respondents, 

C. R. P. No, 1203 of 1979-C, D/- 3-4- 
1981, 

Kerala Land Reforms Act (1 of 1964), 
Ss. 2 (25) and 80-B (as amended in 1969) 
— Right to purchase Kudikidappu under 
S. 80-B — To satisfy requirement of ‘any 
land’ in S. 2 (25), it is necessary for 
occupier to hold a compact area of 10 
cents of land, not scattered, which would 
provide suitable site to erect homestead, 
1979 Ker LT 126 (FB), Rel. on. (Para 3) 
Cases Referred: Chronological Paras 
1979 Ker LT 126 (FB). 3 
1977 Ker LT 53 3 
1973 Ker LT 14 2, 3 


T. L. Ananthasivan and P. K. Jose, for 
Petitioner; Harihara Iyer and Govt, Plea- 
der, for Respondents, 

ORDER:— A short but interesting 
point has been raised in this revision aris- 
ing out of an order passed by the Appel- 
late Authority (Land Reforms), Erna- 


“kulam, in L.R.A.S. No. 1329 of 1977 dated 


17-1-1979 whereunder in reversal of the 
FY/HY/C873/81/VSS ae 
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order passed by the Land Tribunal, 
Vypeen, in O.A. No. 1804 of 1971, the 
Appellate Authority dismissed the appli- 
cation filed by the revision petitioner 
under Section 80-B of the Kerala Land 
Reforms Act, Act 1 of 1964 as amended 
by Act XXXV of 1969, for short the Act, 


2. It is not necessary to trace the his~ 
tory of the litigation between the peti- 
tioner and the respondents. Suffice it to 
say that the only question that falls for 

‘decision in this revision is whether to 
satisfy the requirement of ‘any land’ refer- 
red to in S. 2 (25) of the Act it would be 
enough to have an aggregate of 10 cents 
of land or whether it is necessary to have 
a compact area of 10 cents, The Land Tri- 
bunal in a rather elaborate order took 
the view that the fact that the petitioner 
was holding 8 cents in one survey num- 
ber and 24 cents in another survey num- 
ber, lying separate and away from each 
other, by itself would not deprive her of 
her right to purchase the kudikidappu 
under Section 80-B of the Act. In reversal 
of the decision of the Land Tribunal, the 
Appellate Authority has held, relying on 
the decision of this Court in Damodaran 
v. Kunhiraman (1973 Ker LT 14) that the 
requirement would be satisfied if the peti- 
tioner was having an extent of not less 
than 10 cents of land in the aggregate, 


8. For one thing, the decision relied 
by by the Appellate Authority, namely, 
Damodaran v. Kunhiraman (1973 Ker LT 
14), which found approval by a Division 
Bench of this Court in Kumaran v. Pra- 
bhakaran Pillai (1977 Ker LT 53) has 
subsequently been overruled by the deci- 
sion of a Full Bench of this Court in 
Lakshmanan v, Ariyavi (1979 Ker LT 
126). For another thing, on a simple read~ 
ing of the section it is fairly clear, parti- 
cularly by the use of the expression “any 
land”, the provision to become meaning- 
ful, the 10 cents should be of a compact 
area, not scattered, The real test is whe- 
ther the eccupier of the kudikidappu is 
holding in his own right an item of im- 
movable preperty which would provide 
ja suitable site with reasonable conveni- 
ence to erect a homestead, The minimum 
of 10 eents im a village prescribed is for 
that very purpese, not for assessing his 
material wealth or worldly possession. In 
this view, the judgment of the Appellate 
Authority reversing the order of the Land 
Tribunal cannot be sustained, and it has 
to be set aside. I, therefore, allow the 
revision, set aside the judgment of the 
Appellate Authority and restore the order 
of the Land Tribunal: in the peculiar cir 
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cumstances of the case I make no order 
as to costs, 
Revision allowed, 
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G. VISWANATHA IYER AND 
U. L. BHAT, JJ, 

Maya Devi, Petitioner v; M. K. Krishna 
Bhattathiri and another, Respondents. 

C.M.P. No. 15230 of 1980 in M.F.A, No, 
453 of 1980, D/- 25-1-1981. 

Civil P. C. (5 of 1908), O. 41, R. 3A — 
Appeal filed beyond time without appli- 
cation for condonation of delay — Appeal 
represented after curing defect as direct- 
ed by Court is a valid appeal and shall 
be deemed to have been presented on day 
it was originally filed. AIR 1980 Ker 173, 
Overruled, ` 

Rule 3A of O. 41 is intended only- to 
emphasize that if an appeal had been fil- 
ed out of time before the appeal is taken 
up for consideration the question of delay 
must be considered before any other order 
is passed in the appeal. It is to achieve 
this object that the Rule provides that 
the appeal should be accompanied by a 
petition to excuse the delay. If the peti- 
tion to excuse delay is filed as a conse- 
quence of the direction of the court to 
cure the defect, when the defect is cured 
there is a valid presentation of the ap- 
peal, 1963 Ker LT 455, AIR 1961 SC 832 
and 1961 Ker LT 874, Refd., AIR 1980 Ker 
173, Overruled. “(Para 1) 

Once the court returns the same for re- 
presentation after supplying the defi- 
ciency or curing the defect it must mean 
that permission is granted by the court 
for that purpose and once that is com- 
plied with it should be deemed to have 
been presented on the day it was origi- 
nally filed. This is on the same principle 
as is provided for in S. 149 C.P.C. and 
S. 5 of the Court-fees Act, (Para 2) 


Cases | Referred: Chronological Paras 


AIR 1980 Ker 173a 1980 Ker LT 306 1 
1963 Ker LT 455 1 
ATR 1961 SC 832 1 
#861 Ker LT 874 f 1 

Panicker and Potti, for Petitioner; 
Pirappancode V, Sreedharan Nair, 8S. P, 
Aravindaksham Pillai, P. S. Nandaman 


and N. Mohan Das, for Respondents, 


VISWANATHA IYER, J.:— This appli- 
cation to condone the delay in filing the 
appeal has been posted before us as the 
correctness of the decision in Padmavathi 
v. Kalu (1980 Ker LT 306): (AIR 1980 
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woe 
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Ker 173) was doubted when the applica- 
tion came up for consideration before one 
of us sitting single. The appeal in this 
case was filed on 24-9-1980. On that date 
the time to file the appeal was over. But 
no petition to excuse the delay was filed 
along with the appeal. The Registrar re- 
turned the memorandum of appeal and 
granted 15 days’ time to cure the defects. 
This was on 25-9-1980. On 8-10-1980 the 
appeal was represented with the petition 
to excuse the delay. When the respondent 
entered appearance on receipt of notice 
of the delay petition he took up a preli- 
minary objection that there is no valid 
presentation of the appeal or the petition 
to excuse delay in that the memorandum 
of appeal was not accompanied by the 
application to excuse the delay as pro- 
vided for under O. 41, R. 3A C.P.C. and 
as such the petition has only to be dis- 
missed. In support of that contention he 
relied on the decision of Khalid, J. in 
Padmavathi v. Kalu (1980 Ker LT 306): 
(AIR 1980 Ker 173). Rule 3A is a rule of 
procedure to be followed in a case where 
an appeal is presented out of time. But 
it may not be correct to say that if the 
memorandum of appeal is not accompani- 
ed by an application to excuse the delay 
the court cannot return the appeal memo 
with a direction to cure the defect and 
on curing the defect to treat the appeal 
as validly presented. Being a rule of prac- 
tice if a defect is found in the matter of 
presentation of a proceeding before the 
court, it is open to the court if any 
other provision of law permits, to call 
upon the party to cure the defects. If 
this is not the case then Rule 15 (2) of 
the High Court Rules which directs the 
return of the memorandum of appeal to 
cure the defect and represent the same 
within a period not exceeding 15 days 
will be meaningless, There is a similar 
provision in the Civil Rules of Practice, 
namely, Rule 32 of the Civil Rules of 
Practice which says that any plaint, peti- 
tion, memorandum of appeal ‘or other 
proceeding which requires any amend- 
ment to conform to the procedure or 
practice of the Court shall be returned 
for being represented within a period not 
exceeding 15 days after curing the de- 
fects. These two rules of practice are 
intended to cover a defect of the nature 
considered in this case. It is true that 
O. 41, R. 3A provides that the memo- 
randum. of appeal shall be accompanied 
with the application to excuse the delay. 
Though this Rule has been introduced in 
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the C.P.C. only in the 1976: Amendment so 
far as the High Court practice is concern- 
ed there was a similar rule— Rule 42 of 
the High Court Rules which provides that 
every memorandum of appeal presented 
after the expiration of the time 
limited by law shall be accom- 
panied by a petition to ex- 
cuse the delay. Before this Rule was in- 
troduced there was a similar rule in the 
earlier High Court Rules, namely, Rule 26 
which provides that an appeal presented 
out of time shall þe accompanied by an 
application to excuse the delay. That 
rule came up for consideration in Thay- 
cob Sait v. Ayyappan (1963 Ker LT 455). 
A Division Bench of this Court after con- 
sidering the various provisions, the deci- 
sion of the Supreme Court in Jagat 
Dhish v. Jawahar Lal (AIR 1961 SC 832) 
and the earlier decision of Justice Madha- 
van Nair in Raman Adiodi v. Raman (1961 
Ker LT 874) adopted the following pas- 
sage from the Supreme Court case as a 
principle of general application to govern 
all defective proceedings filed in court 
(at p. 837):— 


“It would thus be clear that no hard 

and fast rule of general applicability can 
be laid down for dealing with appeals 
defectively filed under Order 41, Rule 1. 
Appropriate orders will have to be pass- 
ed having regard to the circumstances of 
each case, but the most important step to 
take in cases of defective presentation of 
appeal is that they should be carefully 
scrutinised at the initial stage soon after 
they are filed and the appellant required 
to remedy the defects,” 
Rule 3A is intended only to emphasise 
that if the appeal had been filed out o 
time before an appeal is taken up fo 
consideration the question of delay mus 
be considered before any other order i 
passed in the appeal. It is to achieve this 
object that the Rule provides that the ap- 
peal should be accompanied by a petitioni 
to excuse the delay. If the petition to 
excuse delay is filed as a consequence of 
the direction of the court to cure the 
defect, according to us, when the defect 
ts cured there is a valid presentation of 
the appeal. With respect, we do not agree 
with the conclusion of Khalid, J. in the 
decision above referred to. The same is 
overruled. 









2. The further question ‘is when 
should the appeal be deemed to be valid- 
ly presented. Is it on the day it was ori- 
ginally presented or on the day when the 
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petition to excuse delay is also filed? In 
the matter of payment of court-fees thera 
is a provision in.S.-5 of the Kerala Court- 
fees Act and S. 149 of the C.P.C. to the 
effect that if a proceeding is not suff- 
ciently stamped and the defect is cured 
later it will be deemed that there is no 
defect from the date of the original pre- 
sentation of the proceeding. Here the 
court should have passed orders on the 
memorandum of appeal if all the papers 
to be filed along with it were not filed. 
But once the court returns the same for 
representation after supplying the defici- 
ency or curing the defect it must mean 
that permission is granted by the court 
for that purpose and once that is com- 
plied with it should be deemed to have 
been presented on the day it was origi- 
nally filed. This is on the same principle 
as is provided for in S. 149 C.P.C. and 
S. 5: of the Court-fees Act. It follows 
that in this case when the defect was cur- 
ed as directed by this Court the date of 
the presentation of the appeal shall be 
deemed to be the date on which the ap- 
peal memorandum was originally filed in 
court. In this view the preliminary ob- 
jection of the respondent is overruled. 
Post the application for hearing on the 
merits two weeks after. 

Ordered accordingly, 
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K. K. NARENDRAN, J. 
T.. V. Anandan and another, Petitioners 


v. State of Kerala and others, Respon- 
dents, 

O. P. No. 167 of 1979-C, D/- 6-7-1981. 

Constitution of India, Art. 14 — Kerala 
Education Rules- (1959), Rr. 15, I5A — Use 
of Govt. School building for public func- 
tion — Permission granted to R.S.S. — 
Cancellation of, without assigning any 
reason — Held, illegal) and discrimina- 
tory. 


Where the petitioners (local office- 
bearers of Rashtriya Swayamsevak 
Sangh) were given permission to use a 
building under R. 15 of the Kerala Edu- 
cation Rules, certain Govt. High School, 
for the stay of R.S.S. members for two 
days, but the sanction so accorded was 
cancelled without assigning any reason, 
this was simply wrong and illegal. Arti- 
cle 14 of the Constitution was violated as 
other similar organisations were given 
such permission. The Government had no 
power to single out the R.S.S. and deny 
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T. V. Anandan v. State 


A.L R. 


permission when others were given the 
permission. The Government in a demo- 
cratic country had a duty to act fairly 
and hence Government could not exercise 
their discretion in violation of the princi- 
ples of natural justice. Case law discussed. 
(Para 11) 

As per Rule 15, the District Educa- 
tional Officer has the power to grant per- 
mission for the use of Government school 
buildings for holdings public functions. 


„Of course, the power to grant permission 


includes the power to refuse permission 
also. But that does net mean that per- 
mission can be refused at the sweet will 
and pleasure of the Officer or the Gov-~ 
ernment. So, as long as the Rashtriya 
Swayamsevak Sangh is allowed to func- 
tion in Kerala State they cannot be deni- 
ed permission to use Government school 
buildings for their public functions when 
other similar organisations are given 
permission. (Para 10) 
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ORDER:— The main point that arises 
for consideration in this case is whether 
the- Rashtriya Swayamsevak Sangh can 
be denied the privilege of using Govern- 
ment School buildings for accommodating 
delegates of their conference as long as 
their activities are not banned and when 
other organisations are allowed the same 
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privilege. The ist petitioner is the Secre- 
tary of the Kerala Pradesh Rashtriya 
Swayamsevak Sangh and the 2nd peti- 
tioner is the Tellicherry Taluk Karyavab 
of the Sangh. The petitioners’ ` case is 3 
The Sangh is a non-political cultural 
organisation devoted mainly to the 
fundamental task of reforming and re- 
organising the people of India. The 
Sangh owas formed in 1925. The 
membership of the Sangh is open 
to all irrespective of their caste, 
creed or community. The volun- 
teers of the Sangh had performed yeo- 
man service during the floods in Andhra, 
Delhi and Uttar Pradesh and recently in 
some parts of Kerala also. The Sangh has 
not been indulging in any kind of ob- 
jectionable activities. 

On the 20th and 2ist of Jan, 1979 a 
reception was organised in honour of 
Sri Bala Sahib Deoras, the Sar Sangh 
Chalak of the R.S.S. For the purpose of 
the stay of the delegates, the 2nd peti- 
tioner applied for the sanction of the 
Government High School building, Chi- 
rakkara. The 3rd respondent-District 
Educational Officer by Ext. P-1 order 
dated 7-10-1978 sanctioned the use of the 
school building. Al the arrangements 
were made by the petitioners. Then, on 
the 16th of Jan., 1979, the 3rd respon- 
dent issued Ext. P-2 order to the 2nd 
petitioner cancelling Ext. P-1 sanction. 
When the 3rd respondent was contacted, 
the Ist. petitioner came to know that Ext. 
P-2 was issued under the instructions of 
higher authorities Ext. P-3 is a Govern- 
ment letter dated 17-10-1978 directing 
the 2nd respondent-Director of Publie 
Instruction that ‘school buildings and 
compounds should not be rented out or 
given for R.S.S. activities’. By Ext. P-4, 
the 2nd respondent circulated Ext. P-3 
Government letter to all District Educa- 
tional Officers, Ext. P-2 happened to be 
issued by the 3rd respondent under. the 
instructions of respondents 1 and 2. Net 
a Single instance had been reported since 
1925 of any untoward or unpleasant inci- 
dent in any of the camps held by the 
Sangh. ; 

2. It was under the above circum- 
stances that the petitioners approached 
this Court with this original petition 
challenging Exts. P-2 to P-4. Over . and 
above the quashing of Exts. P-2 to P-4, 
the petitioners also have prayed for a 
declaration that Exts. P-2 to P-4 are 
violative of Arts. 14, 19 (1) (a), (b) and 
(c) and Article 25 of the Constitution of 
India, The petitioners have raised the 
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following contentions in the original peti- 
tion: Ext. P-2 is not a speaking: order. 
Ext. P-2 is not only an administrative 
order but is also a quasi-judicial order 
affecting the rights of the petitioners. 
Ext. P-2 is also not supported by any 
valid reason. There is no valid justifica- 
tion in discriminating the petitioners 
alone in the matter of sanctioning the 
use of school buildings and compounds. 
An unreasonable classification excluding 
the petitioners and their organisation 
alone in an arbitrary manner without 
assigning any reason is totally opposed to 
the provisions contained in Art. 14 of the 
Constitution of India. 

No other organisation, whether politi- 
cal or otherwise, has been so prohibited 
from the use of school premises for the 
purpose of stay. The Sangh alone is singl- 
ed out for such discrimination. Exts. P-2, 
P-3 and P-4 are totally violative of the 
equality clause of the Constitution of 
India contained in Art. 14. Exts. P-2 to 
P-4 also offend Art. 19 (1) (a), (b) and (c) 
of the Constitution of India. The effect of 
Exts. P-2 to P-4 orders are prevention 
and total prohibition of the holding of 
a function in Tellicherry. It is submitted 
that the said prohibition or prevention or 
curtailment is not saved by any of the 
clauses of Art. 19. Exts. P-3 and P-4 are 
clear abuse of the executive powers of 
the Government. Exts. P-2 to P-4 are 
clearly mala fide and amount to colour- 
able exercise of power. The impugned 
orders constitute an infraction of the 
freedam of conscience guaranteed to the 
petitioners in Article 25 of the Constitu- 
tion of India 

The school in question is sought to be 
used only for residential purposes of the 
delegates attending the reception and as 
no other activity is intended to be per- 
formed there, the prohibition really 
amounts, to a prohibition of entertaining 
or keeping a particular ideology in mind. 
It is therefore against Article 25 of the 
Constitution. Ext. P-2 is clearly mala 
fide not only on account of malice in 
fact, but also due to the non-application 
of mind by all the respondents, Before 
the issue of Ext. P-2, some of the Youth 
Wings of the ruling parties passed reso- 
lution demanding total prohibition of the 
functions organised by the Sangh at 
Tellicherry and it was this that influenc- 
ed the Government to issue Ext. P-2 can- 
cellation. Rule 15, Chapter IV, Kerala 
Education Rules, 1959 is a law in force 
which governs the sanctioning of the 
school buildings. Exts. P-3 and P-4 can- 
not have any legal force as the Govern- 
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ment have. no authority -to vary -a statu- 
tory rule and impose different conditions 
contrary to statutory rules. 

3. A counter-affidavit has been filed 
on behalf of the Ist respondent-State. 
In the counter-affidavit it is stated: By 
Ext. P-1 the 3rd _ respondent-District 
Educational Officer gave - sanction, but 
later, the Government took a decision 
not to rent out school buildings and com- 
pounds as per Ext. P-3. Under Rule 15 
Chapter IV of the Kerala Education 
Rules, the 3rd respondent-District Edu- 
cational Officer can, not only give per- 
mission but has the right to cancel the 
permission given. The policy of the State 
is that school buildings and premises 
should not be allowed to be used for 
political purposes. The powers conferred 
on the District Educational Officers in 
this regard are exercised by them accord- 
ing to their discretion. The District Edu- 
cational Officer corrected his mistake by 
cancelling the permission, 


If the R.S.S. volunteers are allowed to 
do their activities in the premises of a 
Government School, chaos and confusion 
would arise in the locality resulting in 
disorder and failure of law and order. No 
rights of the petitioners under Art. 19 of 
the Constitution have been infringed by 
the issue of Ext. P-2 order. Government 
felt that the activities of the R.S.S. are 
harmful to the public tranquillity if they 
are allowed to stay in a place where 
children of all community study. By 
Exts. P-2 to P-4 none of the rights of the 
petitioners guaranteed under any of the 
provisions of Constitution of India has 
been violated. On the basis of the interim 
stay order of the High Court, permission 
was granted to the petitioners for the use 
of the schoo] buildings and premises of 
Government High School, Chirakkara for 
2 days on the 20th and 2Ist of Jan., 1979 
and hence the petitioners cannot have any 
grievance at present. 

4. The petitioners filed a reply affida- 
vit. Along with the reply affidavit Ext. 
P-§ proceedings dated 27-2-1979 also was 
produced, In the reply affidavit it is 
stated: The R.S.S. is not a known or re- 
cognised political party but it is only a 
cultural organisation. The decision taken 
by the.Government is an illegal and arbi- 
trary decision without assigning any rea- 
son, A facility offered to several organi- 
sations cannot be denied to the petition- 
ers’ organisation. There is no declared 
policy of the State not to give school pre- 
mises for political party purposes. 
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gave permission to the K.S:Y:F., a -Youth 
Wing of the Communist Marxist Party, 
which is admittedly after Ext. P-3 Gov- 
ernment order. On the date when the 
orders impugned were passed, no statu- 
tory rule incorporating the alleged policy 
of the Government was brought into 
force and it was incumbent on the part 
of the officers concerned to implement 
the rules without discrimination. On pre- 
vious occasions, the R.S.S. was permitted 
to use the Government School buildings. 


5. An additional counter-affidavit was 
also filed on behalf of the 1st respondent. 
In the additional counter-affidavit it is 
stated: The orders contained in Exts. P-2 
to P-4 are perfectly valid and sustain- 
able. The R.S.S. is an organisation which 
has really a Hindu communal and revival- 
istic outlook. It has become a formidable 
para-military and fanatical organisation. 
These features distinguish the R.S.S. 
from any other organisation. It was with 
a view to prevent any possibility of their 
activities contaminating the atmosphere 
of educational institutions where boys 
and girls in their formative ages will 
have to assemble that Ext. P-3 instruc- 
tion was issued. The activities of the 
R.S.S. have an accent on communal dis- - 
harmony and hence the Government have 
every reason to restrict their activities in 
educational institutions. No such organi- 
sation is given sanction to use school pre- 
mises. As the R.S.S. is distinct from other 
organisations because of their activities 
Exts. P-2 to P-4 are not discriminatory. 


6. The petitioners then filed another 
reply affidavit. In the reply affidavit it 
is stated: The allegation that the R.S.S. 
is of Hindu communal and revivalistic 
outlook and is a fanatical para-military 
organisation is completely denied as 
utterly. false. The activities of the R.S.S. 
after the cyclone in Andhra and Morvi 
disaster in Gujarat, had been praised by 
all political and social leaders including 
the Prime Minister. The organisation is 
hundred per cent secular in outlook 
though the word secularism has been 
used by utterly anti-secular forces for 
their own purposes. India is a democratic 
country and the Constitution of India 
permits dissemination of any ideas sub- 
ject to the limitation of the Constitution 
to the citizens. 


7. In Maneka Gandhi v. Union of 
India ((1978) 1 SCC 248): (AIR 1978 SC 
597) the Supreme Court has said: 


_. “Even when the statute is silent, the 


law may, in a given case, make an: impli- 
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cation and apply the principle of. audi 
alteram partem. The principle of the 
maxim which mandates that no one shall 
be condemned unheard is part of the 
rules of natural justice. When the test of 
applicability of the doctrine of natural 
justice is that for fairness in action an 
opportunity to be heard should be given 
to the affected person, there can be no 
distinction between a quasi-judicial func- 
tion and an administrative function. The 
aim of both is to arrive at a just decision 
and if the rule of natural justice is cal- 
culated to secure justice, or, to put it 
negatively, to prevent miscarriage of jus- 
tice, it is difficult to see why it should be 
applicable to quasi-judicial enquiries only 
and not to an administrative enquiry. 
Sometimes an unjust decision in an ad- 
ministrative enquiry may have far more 
serious consequences than a decision of 
a quasi-judicial enquiry and hence the 
rules of natural justice must apply 
equally in an administrative enquiry 
which entails civil consequences. The law 
must be taken to be well-settled that 
even in an administrative proceeding 
which involves civil consequences the doc- 
trine of natural justice must be held to 
be applicable.” (Paras 7 to 13) 


In the above case the Supreme Court 
further said: 


“Merely because a statutory provision 
empowering an authority to take action 
in specified circumstances is constitution- 
ally valid as not being in conflict with 
any fundamental rights, it does not give 
a carte blanche to the authority to make 
any order it likes so long as it is within 
the parameters laid down by the statu- 
tory provision, Every order made under 
a statutory provision must not only be 
within the authority conferred but must 
also stand the test of fundamental rights 

. If the restriction imposed by it is 
so wide, excessive or disproportionate to 
the mischief or evil sought to be averted 
then it may. be considered unreasonable, 
and in that event, if the direct and in- 
evitable consequence of the order is to 
abridge or take away freedom of speech 
and expression it would be violative of 
Article 19 (1) (a) and would not be pro- 
tected by Article 19 (2); and the same 
would be the position where the order 
is in the interests of general public but 
impinges directly and inevitably on the 
freedom to carry on a profession in which 
case it would contravene Article 19 (1) 
(g) without being saved by the provision 
-enacted in Article 19 .(6).” (Para 36) 
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In A. K. Kraipak v. Union of India (AIR 
1970.SC 150). The. Supreme Court has 
said: ; 

“The concept of rule of law would lose 
its vitality if the instrumentalities of the 
State are not charged with the duty of 
discharging their functions in a fair and 
just manner. The requirement of acting 
judicially in essence is nothing but a 
requirement to act justly and fairly and 
not arbitrarily or capriciously. The pro- 
cedures which are considered inherent in 
the exercise of a judicial power are 
merely those which facilitate if not 
ensure a just and fair decision. In recent 
years the concept of quasi-judicial power 
has been undergoing a radical change. 
What was considered as an administrative 
power some years back is now being con- 


sidered as a quasi-judicial power.” 
(Para 13) 
In Mcinnes v, Onslow-Fane ((1978) 1 


WLR 1520) the questions that came up 
for consideration before the Chancery 
Division were whether the British Boxing 
Board of Control was bound to give a 
hearing to the applicant before his appli- 


_cation for boxers’ manager's licence was 


rejected and whether the Board of Con- 
trol was bound to give reasons for rejec- 
tion. The Chancery Division held: 


“First, there are what may: be called 
the forfeiture cases. In these, there is a de- 
cision which takes away some existing 
right or position, as whre a member of an 
organisation is expelled or a licence is 
revoked. Second, at the other extreme 
there are what may be called the appli- 
cation cases. These are cases where the 
decision merely refuses to grant the ap- 
plicant the right or position that he seeks, 
such as membership of the organisation, 


or a licence to do certain acts. Third, 
there is an intermediate category, which 
may be ‘called the expectation cases, 
which differ from the application cases 


only in that the applicant has some legiti- 
mate expectation from what has already 
happened that his application will be 
granted............ The distinction is well- 
recognised, for in general it is clear that 
the courts will require natural justice to 
be observed for expulsion from a social 


club, but not on an application for ad- 
mission to it. The intermediate category, 
that of the expectation cases, may at 


least in some respects be regarded as 
being more akin to the forfeiture cases 
than the application cases; for although 
in form there is no forfeiture but merely 
an attempt at acquisition that fails, the 
a renewal of 
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the licence or confirmatiom of the mem- 
bership is one which raises the question 
of what it is that has happened to make 
the applicant unsuitable for the mem- 
bership or licence for which he was pre- 
viously thought suitable” (Page 4529) 

In R. DÐ. Shetty v. International 
Authority ((1979) 3 SCC 489): (ATR 197% 
SC 1628) the Supreme Court referred to 
am earker decision im Erusian Equipment 
and Chemicals Lich. v. State of West 
Bengal ((1975) 1 SCC 70): (AIR 1975 SC 
266) and said: 


“But the Court, speaking threugh the 
learned Chief Justice responded that the 
Government is. not like a private indivi- 
dual who can piek and chease the persem 
with whem it will deal, but the Gaver 
ment is. still a Government when it enters 
into contract or when it is admimisterimg 
largesse and it canmot, without adequate 
reason, exclude amy person from dealing 
with it or take away largesse arbitrarily. 
The learned Chief Justice said that whem 
the Government is trading with the pub- 
lie; ‘the democratie form of Government’ 
demands: equality and absence of arbi- 
trarmess and discrimimation in such 
The activities of the 
Government have a public elememt amd, 
therefore, there should be fairness and 
equality. The State need mot enter into 
any contract with amyome. but if it does 
so, it must do so fairly without discrimi- 
mation amd without wmfair 
This. propositiom would hold good im all 
eases af dealing by the Govermment. with 
the pubtic, where the imtezest sought. to 
be protected is a privilege. It must, there- 
foxe, be taken to be the law that where 
the Government is dealing with the pub- 
lie, whether by way of givimg jobs or 
entering Wto comtracts or issuimg quotes 
or Ikeences or grantimg other forms of 
largesse, the Government cammat act arbi- 
tragily at ths sweet will amd, like a pri- 
vate individual, deal with amy person it 
pleases, but its action musti be im com- 
formity with standard or morm which 
is not arbitrary, irrational or irrelevant. 
The power or discretion of the Govern- 
ment im the matter of gramt of largesse 
inchiding award of jobs, comtracts, quotas; 
licences, ete., must. be comiined amd struc- 
tured by ratiomal, relevant and nom-dis- 
erimimatory standards. or narm and if the 
Government departs from such standard 
or norm mm any particular case or cases, 
the action of the Government would be 
liable to: be struck down, unless it cam be 
shown by the Government that. the: de- 
parture was: not arbitrary, but. was, based 
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at some valid. principle which in itself 
was not irrational, unreasonable or dis- 
criminatery.” (Para 12). 

Im the International Airport Authority's 
case the Supreme Court also referred to 
Pumnen Thomas v. State of Kerala (AIR 
1869 Ker 81) (FB) where Mathew J. (as 
he them was) has. said. ‘ 

“The Government is not and should not 
be as free as an individual în selecting 
the recipients for its largesse. Whatever 
its activity, the Government is still the 
Government and will be subject to re- 
straints, inherent in its position m a 
democratic society. A democratic -Gov- 
ernment cannot lay down arbitrary and 
capricios standards for the choice of 
persons with whom alone it will deal” 
(Para 19) 

In Raja Kulkarni v, State of Bombay 
(ATR 1953 Bom 105) it has been said: 


“Equality before law’ does not mean 
an absolute equality of men but it postu- 
lates that there shall not be any special 
privilege by reason of birth or creed or 
the like in favour of an individual. ‘Equal 
protection’ must mean that there will not 
be arbitrary discrimination made by tha 
Iaws themselves in their administra- 
tion.” (Para 40) 


In O. K. Ghosh v. E. X. Joseph (AIR 1963 
SC 812) the Supreme Court has said: 


“A restriction can be said to be in the 
imterests of publie order only if the con- 
nection between the restriction and the 
public order is proximate and direct. In- 
direct. or far-fetched or unreal connec- 
tiom betweem the restriction and public 
order would not fall within the purview 
of the expression ‘m the interests of pub- 
lie order’......... A restriction which does 
not directly relate to public order cannot 
be said to be reasonable on the ground 
that its commection with public order is 
remote or far-fetched.” (Para 10) 

Im the State of Madras v. V. G. Row 
(AIR 1952 SC 396) the Supreme Court 
kas sai 


e 


“The test of reasonableness, wherever 
prescribed, should be applied to each in- 
dividual statute impugned, and no ab- 
stract standard, or general pattern, of 
reasonableness. cam be laid down as ap- 
plicable ta all cases. The nature of the 
right alleged to have been infringed, the 
underlying purpose of the restrictions 
imposed, the extent and urgency of the 
evil sought to be remedied thereby, the 
disproportion of the imposition, the’ pre- 
vailing conditions at the time, should all 
enter into. judicial verdiet.” (Para 25) 
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In Anantha Prabhu v. District Collector 
(1974 Ker LT 291): (AIR 1875 Ker 119) 
the restriction that ‘mike, loud speaker 
etc. should not be used at any time’ in 
the order of the District Collector, Erna~ 
kulam sanctioning the Durbar Hall 
Grounds for the annual day celebrations 
of the R.S.S. Cochin Branch was chal- 
lenged. This Court said: 


“Condition No. 1 in Ext. P-2 order that 
‘Mike, Loud Speaker etc. should not be 
used at any time’ therefore amounts ‘to 
infringement of the fundamental right 
of freedom of speech and expression in 
that the said condition stands across ‘the 
person who speaks or expresses and the 
persons to whom he speaks or expresses 
effectively imposing restraints on tom- 
munication between them which is the 
essence of the freedom of speech and 
expression and without which that free- 
dom is futile and meaningless... wae 
The ban is therefore not a reasonable Te- 
strictions justifiable under clause (2) of 
Article 19.” (Paras 9 and 10) 

S. A. deSmith in ‘Constitutional and Ad- 
ministrative Law has said: 
“Freedom of conscience fails partly 
within the scope of freedom of expression, 
partly under freedom of assembly and 
association”, (Page 474—2nd Edn.) 
In Ranganathachar v. State {AIR 1967 
Mys 53) the challenge was against the de- 
cision of the Government of Mysore 
holding that a candidate who happened 
to be a member of the R.S.S. was not 
suitable for appointment as a Munsif. The 
High Court of Mysore said: - 


“When there is no other defect in the 
character or antecedents of a candidate, 
his membership in an organisation and 
his participation in the activities thereof, 
will be an irrelevant consideration, unless 
the aims, objects and activities of that 
organisation are such as would have a 
bearing on the question of his suitability 
to the post of a Munsiff........ 


In the present case, the fase that the 
petitioner was a member and active par- 
ticipant in the activities of the R.S.S., will 
be a relevant consideration only if the 
R.S.S. is an organisation whose tenets, 
ideology and activities are such as are 
Stated in paragraph 3 of the- counter- 
affidavit. Otherwise, the fact of the peti- 
tioner’s membership and his participation 
in the activities of that organisation will 
be an irrelevant consideration for ‘the 
opinion to be formed by the Government 
on the question of the suitability for. a 
pointment to the post,” (Para 5), : 
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The Court further said: 

“in these circumstances, we are satisfi- 
ed that the mere fact that the petitioner 
was a member of the RSS. and parti- 
cipated im its activities, is a consideration 
which is irrelevant for the purpose of 
determining his suitability for appoint- 
ment to the post of a Munsiff.” 

In Narain Dass v. Improvement Trust, 
Amritsar {AIR 1972 SC 865) the question 
that arose was whether the acquisition of 
the appellants’ lands could be abandoned 
under Section 56 of the Punjab Town 
Improvement Act, 1922. The appellants 
also contended that in identical circum- 
stances the lands of two others were ex- 
empted from acquisition and hence ‘the 
denial of exemption in the case of the ap- 
pellants was hostile‘ discrimination. The 
Supreme Court came to the conclusion 
that Article 14 can by no means help the 
appellants for claiming exemption umder 
Section 56 when the requirements of that 
section were not satisfied in the case of 
the appellants. The Supreme Court said: 

‘In any event if the appellants ‘have 
failed to bring their case within Sec. 56 
of the Act then merely because some 
other party has erroneously succeedsd im 
getting his lands exempted asitemsibly 
under that section. that by itself would 
not clothe the present appellanis with a 
right to secure exemption for their lands. 
The rute of equality before the law «ar 
of tire equal protection of the laws under 
Art. 14 cannot be invoked im such a case” 
(Para 6) 

It is pertinent to note that in the above 
tase the Supreme Court has also said: 

“In other words, equal laws have to be 
applied to all persons in the same situa- 
tion and there must be no discrimination 
‘between one person and another if as re- 
gards the subject-matter of the legislation 
their position is substantially the same.” 
{Para 6) 

In Adilaide Company of Jéhovah’s Wit- 
nesses Inc. v. The Commonwealth (67 
Comm LR 116} the main questions that 
arose for consideration are: Does S. 116 
of the Australian Constitution ‘prevent 
the Commonwealth Parliament from 
tegislating to restrain the activities of a 
body, the existence of which is, in ‘the 
@pinien of the Governor General, pre- 
Judicial to the defence of the Common- 
wealth or the efficient prosecution of the 
war, if that body is a religious organisa- 
tion? Can any person by describing (and 
honesty describing) his beliefs and prac- 
tices as religious except himself ‘from 
obedience to law? Does Section 11% pro- 
tect any religious -belief ar any . religious 
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practice irrespective of the political or 
social effect of that belief or practice? 
Jehovah’s witnesses is an association of 
persons who believe that God, Jehovah, is 
the Supreme ruler of the Universe. 


They proclaim and teach publicly that 
the British Empire and also other orga- 
nised political bodies are organs of 
Satan, unrighteously governed and identi- 
fiable with the Beast in the thirteenth 
Chapter of the Book of Revelation. They 
also believe that when there is conflict 
between the laws of Almighty God and 
the laws of man the Christian must al- 
ways obey God’s law in preference to 
man’s law. By virtue of the powers under 
the National Security (Subversive Asso- 
ciations) Regulations, the Attorney Gene- 
ral of the Commonwealth directed an 
officer of the Commonwealth to take pos- 
session of the Kingdom Hall belonging to 
the Adelaide Company of Jehovah's wit- 
nesses incorporated. This was challenged 
before the High Court of Australia. The 
High Court held: 


“It has already been shown that be- 
liefs entertained by a religious body as 
religious beliefs may be inconsistent with 
the maintenance of civil government. The 
complete protection of all religious be~ 
liefs might result in the disappearance of 
organised society, because some religious 
beliefs, as already indicated, regard the 
existence of organized society as essen- 
tially evil.” (Page 126) 


“Freedom of speech is a highly valued 
element in our society. But freedom of 
speech does not mean that an individual 
is at liberty to create a panic in a theatre 
by raising a false alarm of fire, as was 
pointed out in the United States of Ame- 
rica in the case of Schenck v. United 
States ((1919) 249 US 47).” (Page 127) 

“The Supreme Court said in Jones v. 
Opelika ((1942) 316 US 584) with refer- 
ence to the constitutional guarantees of 
freedom of speech, freedom of press and 
freedom of religion: ‘They are not abso- 
lutes to be exercised independently of 
other cherished privileges, protected by 
the same organic instrument’. It was held 
that these privileges must be reconciled 
with the right of a State to employ the 
sovereign power to ensure orderly living 
‘without which constitutional guarantees 
of civil liberties would be a mockery’.” 
(Page 127) : ` 

“The-result has been that the Supreme 
Court of the United States has refused 
to regard the provisions relating to free- 
dom of religion, freedom of assembly and 
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freedom of speech -as involving the in- 
validity of all laws which in any degree 
interfere with such freedom.” (Page 128) 
The High Court further held: 


“It may be going too far to say that 
self-protection is ‘the sole end’ which 
justifies any governmental action. But I 
think it must be conceded that the pro- 
tection of any form of liberty as a social 
right within a society necessarily involves 
the continued existence of that society 
as a society. Otherwise the protection of 
liberty would be meaningless and in- 
effective. It is consistent with the main- 
tenance of religious liberty for the State 
to restrain actions and courses of conduct 
which are inconsistent with the mainten- 
ance of civil government or prejudicial 
to the continued existence of the commu- 
nity. The Constitution protects religion 
within a community organized under a 
Constitution, so that the continuance of 
such protection necessarily assumes the 
continuance of the community so orga- 
nized. This view makes it possible to 
reconcile religious freedom with ordered 
government, It does not mean that the 
mere fact that the Commonwealth Parlia- 
ment passes a law in the belief that ıt 
will promote the peace, order and good 
government of Australia precludes any 
consideration by a court of the question 
whether or not such a law infringes reli- 
gious freedom. The final determination of 
that question by Parliament would re- 
move all reality from the constitutional 
guarantee. That guarantee is intended to 
limit the sphere of action of the legisla- 
ture. The interpretation and application 
of the guarantee cannot, under our Con- 
stitution, be left to Parliament. If the 
guarantee is to have any real significance 
it must be left to the courts of justice 
to determine its meaning and to give 
effect to it by declaring the invalidity of 
laws which infringe it and bv declining 
to enforce them. The courts will therefore 
have the responsibility of determining 
whether a particular law can fairly be 
regarded as a law to protect the existence 
of the community, or whether, on the 
other hand, it is a law ‘for prohibiting 
the free exercise of any religion.’ The 
word ‘for’ shows that the purpose of the 
legislation in question may properly be 
taken into account in determining whe- 
ther or not it is a Jaw of the prohibited 
character.” (Pages 131 & 132) 


In Himat Lal v. Police Commissioner, 
Ahmedabad (AIR 1973 SC 87) the Sup- 
reme Court had occasion to point out: 


4 


1981 


“By the time the case was heard, the 

two impugned orders had become infruc- 
tuous by lapse of time. The High Court, 
however, examined the other contentions 
raised before it because it felt that the 
organisation, of which the appellant was 
an office-bearer, had to organise meet- 
ings on a number of occasions and every 
time the question of applying for permis- 
sion would arise.” (Para 6) 
In Kameshwar Prasad v. State of Bihar 
(AIR 1962 SC 1166) on the question whe- 
ther the right to make a demonstration 
is covered by either or both of the two 
freedoms guaranteed by Arts. 19 (1) (a) 
and 19 (1) (b) of the Constitution, the 
Supreme Court held: 


‘Tt necessarily follows that there are 
forms of demonstration which would 
fall within the freedom guaranteed by 
Arts. 19 (1) (a) and 19 (1) (b). It is need- 
less to add that from the very. nature 
of things a demonstration may take vari- 
ous forms; it may be noisy and disorder- 
ly, for instance stone-throwing by a 
crowd may be cited as an example of a 
violent and disorderly demonstration and 
this would not obviously be within Arti- 
cle 19 (1) (a) or (b). It can equally be 
peaceful and orderly such as happens 
when the members of the group merely 
wear some badge drawing attention to 
their grievances.” (Para 13) 

In Secretary of State for Education and 


, Science v. Tameside M.B.C. ((1977) AC 
1014) the House of Lords has said: 
“Much depends on the matter about 


which the Secretary of State has to be 
Satisfied. If he is to be satisfied on a mat- 
ter of opinion, that is one thing. But if 
he has to be satisfied that someone has 
been guilty of some discreditable or un- 
worthy or unreasonable conduct, that 
is another. To my mind, if a statute gives 
a minister power to take drastic action 
if he is ‘satisfied’ that a local authority 
has acted or is proposing to act impro- 
perly or unreasonably, then the minister 
should obey all the elementary rules of 
fairness before he finds that the local 
authority is guilty or before he takes 
drastic action overruling them. He should 
give the party affected notice of the 
charge of impropriety or unreasonable- 
ness and a fair opportunity of dealing 
with it. I am glad to see that the Secre- 


tary of State did so in this case. He had’ 


before him the written proposals of the 
new council and he met their leaders. In 
addition, however, the minister must 
direct himself properly in law. He must 
call his own attention to the matters he 


T. V. Anandan- v. State. 


: dent-District Educational Officer, 


Ker. 249 


is bound to consider. He must exclude 
from: his consideration matters which are 
irrelevant to that which he has to con- 
sider and the decision to which he comes 
must be one which is reasonable in this 
sense: that it is, or can be, supported 
with good reasons or at any rate is a de- 
cision which a reasonable person might 
reasonably reach.” (Page 1025). 


8. At the fag end of the hearing the 
learned counsel for the petitioner wanted 
to refer, to the Constitution of the Rash- 
triya Swayamsevak Sangh. Accordingly, 
the same was produced as Ext. P-5 along 
with C.M.P. No. 1162 of 1981. 


9. As per order on C.M.P.. No. 904 of 
1979 passed on 19-1-1979 the operation of 
Ext. P-2 proceedings of the 3rd respon- 
Telli- 
cherry cancelling the sanction Ext. P-1 
was stayed and the delegates were allow- 
ed to use the school premises for their 
stay on certain conditions. 


10. Rule 15, Chapter IV of the Kerala 
Education Rules, 1959 reads: 


“15. Use of school buildings and pro- 
perties:— (1) The premises of an educa- 
tional institution (Government or pri- 
vate) or any subsidiary building apper- 
taining to it or a playground or vacant 
site belonging to the institution whether 
adjacent to or removed from it, shall ordi- 
narily be used only for the purposes of 
functions conducted by such institution. 
But the Executive Authority of the local 
body concerned in the case of an institu- 
tion under the control of a local body, 
the Dist. Educational Officer in the case 
of a Government school and the Manager 
in the case of a private school, is em- 
powered to grant permission on such con- 
ditions as he deems fit to impose for the 
use of such building, or ground or site 
belonging to the institution for holding 
public functions arranged by the manage- 
ment or by a department of the State or 
the Government of India or for any other 
PULPOSES. ..0.ccccvesevecacd siaren 56e ai 
Rule 15A of Chapter IV of the K. E. R. 
ite ita by Notification dated 24-10-1979 
reads: 


“15A. (1) Notwithstanding anything 
contained in Rule 15, Govt. shall have 
power to issue directions that the school 
buildings and their properties (Govern- 
ment or private) shall not be used for any 
purpose specified in such directions and 
such directions when issued shall be bind- 
ing on the departmental -authorities and 
the Educational Agencies ...... ... «. Eigi 4 
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As per R. 15, the District Educational 
Officer has the power to grant permission 
for the use of Government school puild- 
ings for holding public functions, Of 
course, the power to grant permission in- 
cludes the power to refuse permission 
also. But that does not mean that permis- 
sion can be refused at the sweet will and 
pleasure of the Officer or the Govern- 
ment. The scheme of the provisions is 
such that granting permission is the rule 
and refusal of the permission is the ex- 
ception. So,, permission cannot be refused 
arbitrarily. This is all the more so when 
some organisations are given permission 
to use Government school buildings for 
the public functions organised by: them. 
In the above circumstances, one who ap- 
plies for permission to hold a public func- 
tion in a school building can reasonably 
and legitimately expect that he is also 
likely to get the permission. that others 
are given. In such a case, before one is 
refused permission, it is only proper to 
put it to him why he could not be given 
permission. At any rate, a laconic order 
cannot be passed refusing permission 
when others are given permission. 

The Government ‘and their Officers 
have a duty to act in a just and fair man- 
ner. Government cannot pick and choose 
the persons with whom they will deal. If 
the Government don’t want'to allow pub- 
lic functions to be held in Government 
schools, they can frame rules accordingly 
and deny permission to all. But if they 
are giving’ permission to some, they can- 
not deny the same to others arbitrarily. 
The discretion in this regard should not 
result in discrimination. The freedom of 
expression and the freedom of assembly 
form part of the freedom of conscience. 
These fundamental rights guaranteed by 
the Constitution of India can only be sub- 
ject to reasonable restrictions.” If the 
activities of an organisation are a threat 
to: the security of the State, the State has 
the power not to allow it to function, Its 
activities can very well be banned, 


‘If there is a valid ban, then such an 
organisation. cannot complain that its 
fundamental rights are infringed if it is 
denied the privileges and patronage ex- 
tended to others by the State. But as long 
as an organisation is allowed to continue 
its activities, if it is denied privileges 
like the use of Government school build- 
ings for public functions which other 
organisations are allowed, it will not only 
result in hostile discrimination but the 
fundamental rights guaranteed under the 
Constitution will also be infringed.’ R. 15A 
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inserted by Notification dated 24-10-1979 
cannot improve matters, Simply because 
the Government is given the power 

issue directions it cannot be sald that th 
Government have the power to discrimi 
nate between organisation and organisa 
tion and prevent some from 










permission to use Government school 
buildings for their public functions whe 
other similar oraganisations are given 
permission. . 


i. By Ext. P-1 the petitioners were 
given. sanction to use the building of the 
Government High School, Chirakkara for 
the stay of the R.S.S. members on the 
20th and 2ist of January, 1979. But by 
Ext. P-2 proceedings: dated 15-1-1979 the 
sanction accorded was cancelled without 
assigning any reason. This was simply 
wrong and illegal. Article 14 of the Con- 
stitution is violated as.other similar orga- 
nisations are given such permission, Even 
if Ext. P-2 is based on Ext. P-3 Govern- 
ment letter, that cannot save the situation. 
The Government have no power to single 
out the R.S.S. and deny permission when 
others are given the permission. The 
Government in a democratic country hav 
-a duty to act fairly and hence Govern- 
ment cannot exercise their discretion 
violation of the principles of natural 
justice. ; i 


The contention that Exts. P-3 and P-4 
are only letters and hence cannot be 
struck down in these proceedings cannot 
also be accepted as Ext. P-2 cancellation 
was based on Exts, P-3 and P-4. The 
contention that the original petition has 
become infructuous cannot also be accept- 
ed. It goes without saying that the peti- 
tioners will require. Government school 
buildings in future also for their func- 
tions. So, this Court can in these proceed- 
ings. decide the questions raised even 
though the function for which the permis- 
sion was requested for was already over. 
The decision will- not be without a pur- 
pose, 

12. In the result, Exts. P-3 and P-4 
‘are quashed, The original petition is 
allowed as above, No costs, 


` Petition allowed, 


1981 ` 
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K. BHASKARAN, J. > 
Peter Joseph, Petitioner v. Appellatė 
Authority (L. R.) Ernakulam, Respon- 
dent. 


O. P. No. 2127 of 1980-C, D/- 2-7-1981. 

(A) Kerala Land Reforms Act (1 of 
1964), S. 80A (3) (as amended by Act 35 
of 1969) — Land Tribunal allowing pur- 
chase of land including kudikidappu to 
the extent of 10 cents — No pleading as 
to land in which kidikidappu is situate 
is less than 10 cents — Remand of case 
by Appellate Authority is not justified. 


Where the Land Tribunal allowed 10 
cents of land to þe purchased by a kudi- 
kidappukaran and the Appellate Auth- 
ority remanded the case on the ground 
that the kudikidappukaran was entitled 
to purchase land only td-the extent of 
4 cents on which the kudikidappu was 
situate, the remand would be a futile 
exercise to serve no useful purpose when 
there was no pleading that the land avail- 
able for purchase in the land in which 
kudikidappu was situate was less than 
the extent specified in S. 80A (8). There- 
fore the Appellate Authority had mis- 
directed itself in remanding the matter 
without any valid cause for doing so. _ 

(Para 6) 


(B) Civil P. C. (1908), O. 7, R. 10 — 
Order of remand — Propriety of. 


It is not proper for the Appellate 
Court or the Authority mechanically and 
without applying its own mind to remand 
the matter to the original court or auth- 
ority on the sole ground that it did not 
consider what. is purported to be a ques- 
tion of law raised before it. unless it finds 
that there is. compelling reason for doing 


so, and without doing so a proper adjudi- ` 


cation is not possible. (Para 4) 

S. Easwara Iyer and E. Subramani, for 
Petitioner; Govt. Pleader (for Nos. 1 and 
2) and O. V. Radhakrishnan (for No. 3), 
for Respondent, 


ORDER:— By its judgment dated 
8-8-1979 made in L.R.A.S. No. 1005 of 
1977, a true copy of which is Ext. P-2, 
the Ist respondent, Appellate Authority 
(Land Reforms), Ernakulam, set aside 
the order dated 16-8-1976 made in O.A. 
No, 218 of 1973 by the 2nd respondent, 
the special Tahsildar (L.R.), Ramankari, 
hereinafter referred to as the Land Tri- 
bunal, a true copy of which is Ext. P-1, 
and remanded the matter to the Land 
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Tribunal for fresh disposal. The writ peti- 
tion is for quashing Ext. P-2 judgment. 


2. Here the short facts are: The pre- 
decessor-in-interest of the petitioner 
made an application under S. 80B of the 
Kerala Land Reforms Act, Act I of 1964 
as amended by Act 35 of 1969 (the Act) 
for purchase of his kudikidappu in 
land belonging to the 3rd respondent. The 
order allowing the purchase of 10 cents 
of land including his hut thereon passed 
on that application was set aside by the 
Appellate Authority and the matter re- 
manded to the Land Tribunal. Thereafter 
Temand enquiry resulted in Ext. P-l 
order, once again allowing the kudi- 
kidappukaran to purchase 10 cents of 
land. That order having been set aside 
and the matter remanded by Ext. P-2 
judgment, as already noticed, this writ 
petition has been filed. The original ap- 
plicant having died during the pendency 
of the proceedings, his legal representa- 
tive is prosecuting the matter. 


3. The main grievance of the petitioner 
is that the sole ground on which the set- 
ting aside and the remand are ordered is 
the contention raised by the 3rd respon- 
dent that the kudikidappu is situate in 
4 cents of land and therefore the peti- 
tioner was not entitled to purchase 10 
cents of Iand, which is untenable both in 
law and on facts. No counter-affidavit is 
seen to have been filed by any of the re- 
spondents. The counsel for the 3rd re- 
spondent contended that there is no scope 
for interference in a proceeding under 
Article 226 of the Constitution inasmuch 
as even the pleadings of the petitioner 
do not disclose any error of jurisdiction 
or law. 

4, The tendency on the part of appel- 
late courts and appellate authorities to 
resort to remands as a convenient method 
and short-cut for boosting up disposal 
figures or to shirk their responsibility to 
set at rest the disputes raised, by giving 
a final decision, deserves to be strongly 
deprecated, as that adds to the agony of 
the litigant who is already disgusted with 
the expenses and delay involved in the 
proceedings and contributes to the stag- 
nation of work in the overburdened trial 
courts and Tribunals. When, in an ap- 
peal, a ground is taken that the original 
court or the Tribunal had failed to con- 
sider a particular question of law raised 
before it, the appellate court or the auth- 
ority, whose powers are co-even with 
those of the original court or the auth- 
ority, has not. only the right but also 
the duty to decide whether that question 
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of law actually arises. or- not, -and 4f 
found applicable, to see what impact it 
has on the decision under appeal. It is 
not proper for the appellate court or the 
authority mechanically and without ap- 
plying its own mind to remand the matter 
to the original court or authority on the 
sole ground that it did not consider what 
is purported to be a question of law rais- 
ed before it unless it (the appellate court 
or authority) finds that there is compel- 
ling reason for doing so, and without do- 
ing so a proper adjudication is not pos- 
sible. 

5. Now, coming to the present case, it 
is found from Ext. P-3 order that the 3rd 
respondent had raised two contentions: 
(1) no fresh mahazar or enquiry report 
was prepared in respect of the kudikid- 
appu when the case was remanded by 
the Appellate Authority for fresh trial 
and disposal; and (2) according to the 
proviso to S, 80A (3) of the Act kudikid- 
appukaran was entitled to purchase only 
4 cents of land since the kudikidappu is 
situate only in 4 cents. As for the first 
contention, the lst respondent did not 
consider it or enter a finding. Ext. P-1 
-order was set aside and the matter re- 
manded solely for the reason — “On a 
perusal of the lower court records it is 
seen that the appellant filed objections 
before the lower court stating that the 
extent of kudikidappu is only 4 cents and 
that therefore the kudikidappukaran is 
entitled to purchase only 4 cents. The 
lower court has not considered this ques- 
tion.” 

6. It is not the law that a kudikid- 
appukaran is entitled to purchase only 
the extent of land on which the kudi- 
kidappu is situate. Sub-sec. (3) of S. 80A 
lays down: 

“The extent of land which the kudi- 
kidappukaran is entitled to purchase 
under this section shall be three cents in 
a city or major municipality or five 
cents in any other municipality or ten 
cents in a panchayat area or township: 

Provided that where the land available 
for purchase in the land in which the 
kudikidappu is situate, or the land in 
which the kudikidappu is situate, is less 
than the extent specified in this sub-sec- 
tion, the kudikidappukaran shall be en- 
_ titled to purchase only the land available 
for purchase or, as the case may be, the 
land in which the kudikidappu is situate.” 
There is no pleading that the land avail- 
able for purchase in the land in which 
the kudikidappu is situate is less than 10 
cents allowed to be purchased - by the 
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Land Tribunal under Ext. P-1 order. 
That being the position, the remand is a 
futile exercise to serve no useful purpose. 
What is purported by a question of law 
could have been considered and decided 
giving a finality to the dispute by the 
Ist respondent Appellate Authority it- 
self. I have, therefore, no doubt that the 
lst respondent Appellate Authority has 
misdirected itself in remanding the mat- 
ter without any valid cause for doing so. 
7. With the above observations this 
writ petition is disposed of. The second 
respondent will dispose of the matter ac- 
cording to law and taking due note of 
the observations contained in this judg- 
ment as expeditiously as possible. I re- 
frain from issuing a writ of certiorari 
to quash Ext. P-2 judgment inasmuch as 
the lst respondent Appellate Authority 
is not seen to have recorded any finding, 
but only noticed the contentions of the 
3rd respondent. In the circumstances of 
the case I direct the parties to bear their 

respective costs. 
Order accordingly. 


+ 
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U. L. BHAT, J. , 


State of Kerala, Petitioner v. Kaipra- 
van Meethale Veettil Narayanan Nair and 
another, Respondents. : 


C.R.P. No. 2770 of 1980-H & O.P. No. 
3704 of 1980-G, D/- 10-6-1981. 

Kerala Land Reforms Act (1 of 1964), 
S. 84 (1A) proviso (b) (as inserted by 
Kerala Land Reforms (Amendment) Act 
(27 of 1979)) — Kerala Land Reforms 
Rules (1970), Rr. 27 to 33 — “Assignment 
of Land on registry in terms of proviso 
(b)? — What amounts to. 


- Proviso (b) to S. 84 (1A) is attracted in 
respect of any land “which has been as- 
signed on registry” under S. 96 before 
the commencement of the Amending Act. 

A mere agreement or contract to 
assign land as a result of the deposit or 
payment of the purchase price cannot be 
said to amount to an assignment of land 
on registry. In order that one can say that 
a particular land has been assigned on 
registry, there must be some act amount- 
ing to assignment by competent authority. 
In the normal course, assignment is made 
by the assignment deed duly executed even 
if the execution of the assignment deed 
is to be treated a mere administrative act 
not having any bearing on the completion 
of the act of assignment, nevertheless, 
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there must be something: on record to show 
that the concerned authority “has assign- 
ed” the land, It cannot be said that the 
offer made by the Land Board amounts 
to an act of assignment; nor can it be 
said that the payment or deposit of the 
purchase price in full or the first instal- 
ment thereof within the time prescribed 
amounts to an act of assignment. It is 
only some proceeding, order or act of the 
appropriate authority which can amount 
to an act of “assignment”. 

(Paras 5, 7) 

Where the Taluk Land Board passed the 
orders in 1976 ie. before commence- 
ment of the Amendment Act to surrender 
excess land ignoring certain gift deeds 
executed by the declarant, and after com- 
ing into force of the Amendment Act the 
declarant filed petition for restoring pos- 
session of the lands on the basis of valida- 
tion of the gift deeds by the Act and the 
Taluk Land Board accepted the gifts vali- 
dated and directed restoration of posses- 
sion of land covered by the gifts to the 
declarant it could not be said that the 
original order of the Taluk Land Board 
was not liable to be altered on account of 
the validation of gift deeds on the ground 
that the land covered by the gift deeds 
was assigned on registry in terms of pro- 
viso (b) to S. 84 (1A). When the assign- 
ment deeds were though kept filled up 
had not been signed by the District Col- 
lector as required by the Rules. 

(Para 8) 
. Govt. Pleader, for Petitioner; T. P. Kalu 
Nambiar, P. G. Rajagopalan and Mrs. P. 
Devakikutty, for Respondents. 

ORDER:— In TLB 1807/73, the Taluk 
Land Board, Taliparamba determined the 
extent of land belonging to now deceased 
Narayanan Nair and directed him to sur- 
render excess land of 33,67 acres. This 
order was passed on 24-4-1976 and later 
on modified on 5-7-1976. Kerala Act 27 of 
1979 validating certain gifts came into 
force on 7-7-1979. The Taluk Land Board 
had passed the orders aforesaid ignoring 
certain gift deeds executed by Narayanan 
Nair, as they were challenged under Sec- 
tion 84 of the Kerala Act 1 of 1964 as 
amended by Act 35 of 1969 (for short the 
‘Act’). After the Kerala Act 27 of 1979 
came into force, the declarant filed a peti- 
tion under S. 85 (10) of the Act for re- 
storing possession of the lands on the 
basis of the validation of the impugned 
gift deeds. The Taluk Land Board went 
into the question, accepted the gifts vali- 
dated by the Amending Act 27 of 1979 
and determined the excess land belonging 
to the declarant as 3.81:250 acres. Ac- 
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cordingly, ‘the -Tahsildar,. -Taliparamba 
was directed to restore possession of 


. 29.85.750 acres to the declarant. All at-- 


tempts made by the declarant and after 
his death by his eldest son on behalf of 
all his heirs to get back possession of the 
property. having proved unsuccessful, the 
eldest son filed O.P. No. 3704 of 1980 for 
the issuance of a writ of mandamus by 
this Court to compel the revenue offi- 
cials concerned to restore possession of 
29.85.750 acres. Meanwhile, the State has 
filed C.R.P. No. 2770 of 1980 challenging 
the order passed by the Taluk Land Board 
under S. 85 (10) of the Act and contend- 
ing that the original order of the Taluk 
Land Board directing surrender of 33.67 
acres is not liable to be altered on ac- 
count of the gift deeds. The two matters 
being connected with each other, have 
been heard and are being disposed of to- 
gether. 


2. It is conceded on all hands that 

the gift deeds on which the Land Board 
acted in passing the order under S. 85 (19) 
of the Act fall within the purview of the 
main provision in S. 84 (1A) of the Act. 
The only contention urged by the learned 
Government Pleader is that the land in 
question though covered by the gift deeds, 
which will attract the provisions contain- 
ed in S. 84 (1A), will fall within the pur- 
view of proviso (b) to S. 84 (1A) and as 
such the exemption contemplated under 
S. 84 (1A) is not available to these lands. 
The learned counsel for the revision peti- 
tioner repudiated this contention and 
argued that the proviso is not attracted in 
the instant case. The Land Board had 
gone into this question and come to the 
conclusion that the proviso is not attract- 
ed, There is no dispute that if the proviso 
(b) to S. 84 (1A) is not attracted the 
order passed by the Land Board directing 
restoration of possession is correct. 
- 3. Proviso (b) to S. 84 (1A) of the Act 
states that S. 84 (1A) will not apply in 
respect of any land “which has been 
assigned on registry” under S. 96 before 
the commencement of the Amending Act 
27 of 1979, viz., 7-7-1979. The dispute in 
this case is whether the lands covered by 
the gift deeds are lands “which have been 
assigned on registry” before 7-7-1979. 


4. Section 96 of the Act states that 
the Land Board shall assign on registry 
subject to such conditions and restrictions 
as may be prescribed, the lands vested in 
the Government under S. 86 or S. 87. 
The section also indicates the conditions 
which the applicants for assignment of 
excess land have to fulfil: Chapter IV of 
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the Kerala Land Reforms (Ceiling) Rules 
lays down the manner in which assign- 

ment directed by S. 96 of the Act is to be 

made. We are concerned with only Rr. 27 

Me 33 for the purpose of the cases on 
and, 


5. Rule 27 requires the Land Board 
to invite applications before a specified 
date for assignment on registry of por- 
tions of land from interested persons. 
The matter also has to be notified as indi- 
cated in the rule. Rule 28 prescribes the 
form of the application for assignment. 
Rule 29 prescribes the conditions and re- 
strictions regarding the assignment. 
Rule 30 states that after the expiry of the 
date prescribed for receipt of applica- 
tions, the Land Board has to verify those 
applications, and prepare a list of persons 
eligible under S. 96 for assignment show- 
ing certain particulars contemplated 
under the rule. The rule also lays down 
what considerations should be borne in 
mind in preparing the list. Rule 31 states 
that after the list is prepared the Land 
Board will communicate to each person 
in the order of priority given in such list 
an offer to assign the land on registry 
subject to the conditions stipulated in the 
Act and the Rules and on receipt of the 
offer, the offeree has to pay or deposit 
the purchase price in lump sum or the 
first instalment thereof within the time 
allowed in the offer form which of course 
ean be extended by the Land Board in 
appropriate cases and on such payment 
or deposit the lands specified in the offer 
“shall be assigned to him on registry” 
and a deed of assignment in Form No. 19 
shall be executed. The Rule also provides 
in what manner and during what inter- 
vals the subsequent instalments are to be 
paid or deposited. The rule also lays 
down that after the execution of the as- 
Signment deed the assignees should be 
put in possession of the land and that the 
Collector will cause the boundaries to be 
demarcated and the Tahsildar will take 
steps to make the necessary changes in 
the revenue records, Rule 33 lays down 
that a register of lands reserved and as- 
signed shall be maintained in each Taluk 
Office in Form No. 21 in respect of lands 
within that Taluk. 


6. The learned Government Pleader 
has placed before me for my perusal the 
concerned file. The file shows that imme- 
diately after the excess lands were sur- 
rendered by the declarant, applications 
were called for and a list of eligible per- 
sons was prepared and the same was duly 
notified and 26 among them deposited 
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the first instalment of the purchase price 
in 1976 or in 1977. The file also shows 
that after the receipt of the deposit, no 
further steps were taken though draft 
assignment deeds have been filled up and 
kept ready for the signature of the Dis- 
trict Collector, who has not yet affixed 
his signature in his capacity as assignor. 
On the basis of the fact that the offerees 
or the proposed assignees have already 
deposited the first instalment of the pur- 
chase price in 1976 or 1977, the learned 
Government Pleader contended that the 
process of assignment is complete and 
that what remains is only the perform- 
ing of an administrative act, viz, the 
execution of the assignment deeds, The 
learned counsel for the revision peti- 
tioner on the other hand contended that 
the execution of the assignment deed 
contemplated in Rule 31 (2) of the Celing 
Rules is not an empty formality, but is a 
vital part of the process of assignment 
and that land can be said to have been 
assigned only when such an assignment 
deed is executed. 


7. We are now concerned with the 
decision on the question as to when land 
can be said to have been “assigned on 
registry”. It is not disputed that only 
when land has been assigned on registry 
prior to 7-7-1979 that the proviso (b) to 
Section 84 (1A) of the Act is attracted. 
I have already referred in detail to the 
rules in regard to excess lands taken over 
by the State. The process of assignment 
of land consists of various stages, The 
Land Board has to prepare a Hst of eligi- 
ble persons in the light of the provisions 
of the Act and the Rules. Those persons 
will have to be duly informed about it 
and the matter will also have to be noti- 
fied evidently for the information of the 
other persons who may be interested. It 
is open to the offeree either to reject or 
to accept the offer. If he desires to accept 
the offer, he has to pay or deposit the full 
purchase price indicated in the offer or 
to pay or deposit the first instalment with- 
in the time originally allowed or subse- 
quently extended by the Land Board. 
Evidently such payment or deposit will 
amount to acceptance of the offer. If we 
look at the matter from the point of view 
of the principles of Law of Contracts, 
since there has been an offer and accept- 
ance, one could say that there is a com- 
pleted agreement. That may be something 
like an agreement to assign the land 
specified in the offer. But a mere agree- 
ment or contract to assign land as a re- 
sult of the deposit or payment of the 
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purchase price cannot be said to amount 
to an assignment of land on registry. In 
order that one can say that a particular 
land has been assigned on registry, there 
must be some act amounting to assign- 
ment by competent authority, In the nor- 
mal course, assignment is made by the 
assignment deed duly executed; even if 
the execution of the assignment deed is 
be treated a mere administrative act 
not having any bearing on the completion 
of the act of assignment, nevertheless, 
there must be something on record to 
show that the concerned authority “has 
assigned” the land. It cannot be said 
that the offer made by the Land Board 












‘It is only some proceeding, order or act 
of the appropriate authority which can 
amount to an act of “assignment”, 3 


8 All that has taken place. in these 
cases is that the Land Board invited ap- 
plications and prepared a. list of eligible 
applicants and those persons have de- 
posited the first instalment of. the pur- 
chase price. These acts by themselves will 
not amount to act of assignment of the 
land. The forms of assignment deeds, 
though kept filled up have not been sign- 
ed by the District Collector as required 
by the Rules, It follows that assignment 
deeds have not been duly executed. The 
file also does not show any other act, 
order or proceeding which can be inter- 
preted as amounting to “assignment of 
land”, Therefore; the conclusion of the 
Land Board that in this case lands have 
not. been assigned on registry, does not 
call for interference by this Court. C:R.P. 


No. 2770 of 1980-H is dismissed, but with- 
out costs. i 


9 In O.P. No. 3704 of 1980-G, the 
State has not filed a counter-affidavit, 
There is no defence to the original peti- 
tion, except the defence based on -the 
unsustainability of the order of the Land 
Board. Since that defence fails, the State 
has no other defence in the original peti- 
tion. The learned Government Pleader 
stated that he has no contention that if 
the Civil Revision Petition No. 2770 of 
1980-H is to be dismissed, the petitioner 
in the original petition is not entitled to 
get possession. This statement is recorded. 
The original petition is dismissed as un~ 
necessary. Since the C.R.P. has been dis- 
missed, subsequent steps under the pro- 
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visions of the Act will naturally follow. 
I make no order as to costs. 


Order accordingly. 


i Soe 
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K. BHASKARAN, J. 

Kavupadickal Devaswom, Appellant v. 
Narayanan Potty, Respondent. 

C.R.P. No. 23 of 1981~I, D/- 26-2-1981. 

Civil P. C. (Amendment) Act (104 of 
1976), S. 97 (2) (1) — “Instituted before 
the commencement of the said Sec. 33” 
— Expression has reference to the suit 
and not to the appeal, (Civil P. C. (1908), 
S. 96 (4)). 

It is neither possible nor reasonable to 
hold that the intention of the provision 
contained in S. 97.(2) (1) was to bring 
within the ambit of the amended Code 
appeals arising out of decrees passed in 
Suits instituted before the commencement 
of S.. 33 of the Amending Act; otherwise 
the word ‘instituted". would have found 
its placce immediately after the word 
‘appeal’, not after the word ‘suit’, There 
could, therefore, be no doubt that the 
legislative intent was to retain the right 
of appeal, as before, if the appeal arises 
from a decree passed in a suit instituted 
before the commencement of S. 33 of the 
Amending Act of 1976. 1977 Ker LT 516, 
Foll, AIR 1981 Ker 18, Disting, (Para 5) 
Cases Referred: Chronological Paras 
AIR 1981 Ker 18: 1980 Ker LT 948 6 
1977 Ker LT 516 5 

O. V.. Radhakrishnan and K. Radha- 
mani Amma, for Appellant; M. K. Nara- 
yana. Menon, for Respondent, 

ORDER:— The revision petitioner's 
appeal, A. S. No. 44 of 1979, against the 
decree and judgment in O. 3. No. 91 of 
1975, in which the revision petitioner was 
the defendant, having. been dismi 
stating “No appeal will lie. Therefore the 
appeal is dismissed”, this revision has 
been preferred by him. The plaintifi’s 
suit for the recovery of a sum of Rs. 500 
by way of arrears of salary with interest 
and costs was filed, registered and tried as 
an original suit. 

2. Sri D. V, Radhakrishnan, the coun- 
Sel for the revision petitioner, submitted 
that the dismissal of the appeal without 
Stating why the appeal would not lie, is 
clearly illegal and the order is bound to 
be set aside for that reason alone. It is 
difficult to guess what really worked in 
the mind of the Judge when he dismissed 
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the appeal stating that the appeal would 
not lie, inasmuch as the reason for hold- 
ing that the appeal would not lie has not 
been stated. The counsel for the respon- 
dent, Sri M. K. Narayana Menon, sought 
to justify the order stating that under 
Section 96 (4) of he Code of Civil Proce- 
dure, as amended by Act 104 of 1976 (for 
short the amended Code) no appeal shall 
lie, except on a question of law, from a 
decree in any suit of the nature cogniz- 
able by Courts of Small Causes, when the 
amount or value of the subject-matter 
of the original suit does not exceed three 
thousand rupees, 


3. To hold that under sub-section (4) 
of Section 96 of the amended Code, no 
appeal shall lie, it should be shown that, 
(1) no question of law arises; (2) the ap- 
peal is from a decree in a suit of the na- 
ture cognizable by Courts of Small 
Causes; and (3) the amount or value of 
the subject-matter of the original suit 
does not exceed three thousand rupees. 
In this case it is true that the amount or 
value of the subject-matter of the original 
suit was less than Rs. 3,000, it being 
Rs, 500 or thereabout; it might even be 
that the decree was in a suit of the na- 
ture cognizable by Courts of Small Cau- 
ses; nevertheless, an appeal might be 
competent if a question of law is in- 
volved. 


4. That apart, Sri Radhakrishnan, the 
counsel for the petitioner, has an argu- 
ment that in this case sub-s. (4) of Sec- 
tion 96 of the amended Code would not 
apply, inasmuch as, the decree was given 
in a suit instituted in the year 1975, long 
before the amended Code came into force. 
In this context he placed reliance on Sec- 
tion 97 (2) (1) of the amending Act of 
1976 which reads as follows: 


“Section 97 (2) (1). The provisions of 
Section 96 of the principal Act, as amend- 
ed by Section 33 of this Act, shall not ap- 
ply to or affect any appeal against the de- 
cree passed in any suit instituted before 
the commencement of the said Section 33; 
and every such appeal shall be dealt with 
as if the said Section 33 had not come in- 
to force;” 

Sri Narayana Menon, the counsel for 
the respondent, on the other hand, sub- 
mitted that the provisions of Section 97 (2) 
(1) have to be read and understood in the 
light of the provisions in sub-section (3) 
of Section 97. yy 
` Under the provisions. of Section 96 be- 
fore its, amendment by the. Amending Act 
(No. 104 of 1976) the party aggrieved by 
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a decree and judgment of the trial court 
had a right to file an appeal without the 
limitation containéd in sub-section (4) of 
Section 96 of the Act, introduced by the 
Amending Act. That would mean that 
but for the amendment the revision peti- 
tioner would have had a right to file an 
appeal. The question is whether this right 
has been taken away either by Section 97 
(2) (1) or Sec. 97 (3) of the Amending 
Act. Section 97 (3) provides: 


“Save as otherwise provided in sub- 
section (2), the provisions of the princi- 
pal Act, as amended by this Act, shall ap- 
ply to every suit, proceeding, appeal or 
application, pending at the commencement 
of this Act or instituted or filed after such 
commencement, notwithstanding the fact 
that the right, or cause of action, in 
pursuance of which such suit, proceeding, 
appeal or application is instituted or fil-. 
ed, had been acquired or had accrued be- 
fore such commencement.” 


Therefore if the revision petitioner's right 
to file appeal remains without being des- 
troyed by the saving clause contained in 
Section 97 (2) (1), the provision regarding 
appeal applicable to his case would be 
Section 96 of the Code before it was 
amended by the Amending Act. We have, 
therefore, to see what exactly has been 
saved by Section 97 (2) (1), where it has 
been stated that the provisions of Sec- 
tion 96 of the principal Act, as amended 
by Section 33 of this Act, shall not apply 


to or affect any appeal against the decree 
passed in any suit instituted before the 


commencement of the said Section 33. 


5. Sri Narayana Menon, the counsel _ 
for the respondent, weuld contend for the 
position that the expression ‘instituted 
before the commencement of the said 
Section 33’ occurring in Section 97 (2) (1) 
of the Amending Act (104 of 1976) is 
with reference to ‘appeal’, and, therefore, 
the appeal in this case admittedly having 
been filed after the coming into force of 
the amended Code, the appeal was not 
competent unless it fell within the ex- 
ception provided in sub-section (4) of 
Section 96 of the amended Code. On the 
other hand, Sri Radhakrishnan would 
argue that the expression referred to 
above has reference to the suit instituted, 
not to the appeal. On a careful reading 
of the provisions contained in S. 97 (2) (1) 
of the Amending Act, I find, it is neither 
possible nor reasonable to hold that the 
intention of the exclusion was to bring 
within the ambit of the amended Code 
appeals arising out of decrees passed 
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suits instituted before the com- 
mencement of Section 33 of the Amend- 
ing Act; otherwise, the word ‘instituted’ 
would have found its place immediately 
after the word ‘appeal’, not after the 
word ‘suit’, There could, therefore, be 
no doubt that the legislative intent was 
to retain the right of appeal, as before, 
if the appeal arises from a decree passed 
in a suit instituted before the commence~ 
ment of Section 33 of the Amending Act 
(104 of 1976). A Division Bench of this 
court had occasion to consider the appli- 
cability of Section 97 (2) (m) of the 
Amending Act in Sainuddin v. Pokkunhi, 
(1977 Ker LT 516). The reasoning given 
there would also strengthen the view I 
have taken in this case, 


6. On behalf of-the respondent the 
decision of this court in Kuriakose v. 
Narayanan Nair (1980 Ker LT 948): (AIR 
‘1981 Ker 18) has been brought to my no- 
tice to contend for the position that tha 
right of appeal has been taken away by 
the amending provision contained in Sec- 
tion 97 (2) (1) of the Amending Act, On 
going through the decision, I find that 
that decision was rendered while con- 
struing the scope of the amendment of, 
the definition of decree in Section 2 (2) 
of the Act which excluded appeals from 
determinations of questions: under Sec- 
‘tion 47 in the context of Section 97 (2) (a) 
of the Amending Act of 1976. I do not 
think that the ruling given therein would. 
be applicable to the facts of the present 
case wherein the right of appeal has to 
be tested in the light of the provisions 
contained in Section 97 (2) (1) of the said 

Act. 


For the foregoing reasons the C.R.P, is 
allowed; the order of the appellate Court 
dismissing ‘the appeal is set aside; and 
that court is directed to take back the 
appeal on its file and dispose it of accord- 
ing to law; there will be no order as to 
costs. The counsel for the respondent~ 
- plaintiff prayed for a direction to be issu- 

ed‘ to the appellate Court to have the 
matter heard at an early date. There will, 
therefore, be a direction to the appellata 
Court that the appeal would be disposed 
of as expeditiously as possible, at any 
rate, within six months from the date of 
the receipt of the records in that court, 
Send down the records forthwith. 


Petition allowed, 
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P, C. BALAKRISHNA MENON. J. 

Mathen Eapen, Petitioner v. The 
Taluk Land Board, Kanjirappallay and 
others, Respondents, = 

C. R. P. No. 1470 of 1979-A, 
14-7-1981. 

(A) Kerala Land Reforms Act (1 of 
1964), Section 84 (1) (ii) — Land beld 
by tenure-holder — Computation 
Land assigned to tenant in 1961 and 
subsequently sold to him — It is liable 
to be excluded. (Para 1) 


(B) Kerala Land Reforms Act (1 of 
1964), Section 84 — Ceiling ‘area 
Computation — Land allotted to sister 
of tenure-holder by his father in set- 
tlement executed way back in 1124 ME 
for her maintenance — Land included in 
ceiling case against sister — It cannot 
be considered as tenure holders land 
in ceiling case, 


Where certain land was allotted to 
tenure-holder’s sister in the family set- 
tlement deed executed by the tenure- 
holders father of his properties as 
early- as on 1-4-1124 with the specific 
direction that with the income from the’ 
‘property the expenses and maintenance 
of the sister” was to be met and the 
document further provided that in the 
event of sister renouncing the world 
and joining a convent: or nursery the 
patrimony due to her was to be pad- 
by her father if he was alive and in 
case he was dead the patrimony was to 
be paid in equal shares by his three sons, 
and also provided that on such renun- 
ciation or on her death the property 
was to devolve equally on her three 
brothers including the tenure-holder con- 
cerned, the same could not be treated 
as the tenure-holder’s land while com- 
puting his ceiling area when that ex- 
tent of land was also included in the 
ceiling case against the sister, - : 

- (Para 1) 


(C) Kerala Land Reforms Act (1 of 
1964), Section 2 (15), Schi2 — ‘Garden’ 
land — 10 acres of land interplanted 
with coconut trees and arecanut trees 
and pepper vines cannot be considered | 
to be ‘garden’, i 


_ For computing garden land in stan- 
dard acres the category to which it falls , 
under Schedule II should first be decid- 
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ed i. e, whether the land is used prin- 
cipally for growing coconut trees, are- 
canut trees or pepper vines, If it 
does not fall in any of the categories 
of garden land mentioned in the sche- 
dule, it cannot be reckoned as a gar- 
den land at all for the purpose of con~ 
verting the extent into standard acres. 
Where 10 andoddacres ofland had only 
97 coconut trees, 160 arecanut trees and 
125 pepper vines standing scattered all 
over the area, the land cannot be con- 
sidered as land used principally for grow- 
ing coconut trees nor can it be said that 
it ig land used principally for growing 
arecanut trees or pepper vines and does 
‘not therefore fall under any of the 
‘categories of garden land mentioned in 
2nd Schedule, for the purpose of com- 
‘putation of the extent of land in stan- 
dard acres. That extent of land can 
only be reckoned as “other dry” land 
mentioned in Schedule II, (Para 2) 


(D) Kerala Land Reforms Act (1 of 
1964), Section 82 — Ceiling area — 
Fixation — Mode — Family holding 12 
and odd acres — 10 acres thereof not 
garden land, being interplanted with co- 
conut trees, arecanut trees and pepper 
vines — Family is not required to sur- 
render any land. 


Under Section 82 a family consisting 
of more than five members is entitled 
to hold 10 standard acres increased by 
one standard acre for each member in 
“excess of five, so however that the ceil- 
ing area shall not be less than 12 and 
more than 20 acres in extent, Where 
‘tthe total area of land held by family 
excluding the items of land to be ex- 
‘empted was only 12.80 acres and 10-02 
acres out of that land could not be 
termed as coconut garden, the same be- 
ing interplanted with coconut and areca- 
fut trees and pepper vines, the family 
would not be liable to surrender any 
extent of land as the total extent of 
land held by the family would be only 
12.80 ordinary acres and the family 
was entitled to hold 11 standard acres 
which shall not be less than 12 and 


-more than 20 ordinary acres in extent. 


and 2 ordinary acres was equal to one 
standard acre in the area in question, 
(Para 3} 


M. Ramanatha Pillai, for Petitioner; 
Govt. Pleader, for Respondents, 
- ORDER :— As per the order of the 
Taluk Land Board, Kanjirappally dated 
. 29-8-1976 the petitioner 
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to surrender 18.10 acres as excess land 
in the possession of his family. Against 
this he filed C. R. P. No. 3729 of 1976 
and this Court by order dated 13-3-1978 
allowed the revision and remanded the 
case for fresh disposal in respect of 
three matters specifically referred to in 
the judgment. After remand a revised 
Order is passed by the Taluk Land 
Board on 30-3-1979 as per which the 
petitioner is ordered to surrender 10.35 - 


acres aS excess land in the possession” 
of his family. It is against this that 
he has come up in revision. The first 


question directed to be considered by 
this Court in the earlier-C. R. P. was 
relating to the petitioner’s claim for 
exclusion of a total extent of 10 acres 
of land covered by two sale deeds of 
the years 1955 and 1961. In regard to 
sale deed No, 1214 of 1955 relating to 
7.50 acres of land, the Taluk Land 
Board has accepted the petitioner’s case 
for exclusion of the same and that ex- 
tent is deleted from the total extent in 
the possession of the petitioner. The 
Board has not however accepted the 
petitioner’s case for exclusion of 2,50 
acres covered by the sale deed of the 
year 1961. The petitioner has produced 
document No, 1030 of 1124 which is a 
settlement deed executed by his father 
Mathan. It is as per this document that 
the petitioner gets title to the 2.50 acres 
covered by the sale deed of the year 
1961. The settlement deed itself re- 
fers to the property being in possession 
of a tenant Ayyappan. The sale deed 
also is in favour of the tenant Ayyap- 
pan. The document refers to the prior 
possession of the assignee, It is there- 
fore a sale in favour of the person who 
is already in possession of the property 
as a tenant of the same. Such sales 
are perfectly valid under Section 84 (1) 
(iii) of the Kerala Land Reforms Act. 
The 2.50 acres of land assigned to the 
tenant as early as in 1961 should be 
excluded from computation of the total 
extent of land held by the petitioner, 
The next item required to be reconsi- 
dered as per the order of this Court 
jn the earlier C. R. P. 3729 of 1976 is 
relating to the petitioners case for ex- 
clusion of 6.30 acres of land allotted to 
the petitioners sister Aleyamma as 
per the settlement deed No, 1030 of 
1124 executed by the petitioner’s father 
Mathan, The Taluk Land Board has 
rejected the petitioner’s claim for exs 
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clusion of this property on the ground 
that as per the settlement deed the 
sister Aleyamma is entitled only to a 
life interest and the reversion vests in 
the petitioner, The learned counsel for 
the petitioner Sri Ramanatha Pillai sub- 
mits that this 6.30 acres of land was 
included. in the ceiling case 253/73 
against the petitioner’s sister Aleyamma 
and taking that extent also into account, 
she.was directed to surrender 4.99 acres 
of land as excess land in her possession, 
This Court in C. R. P. 935 of 1976 
found that out of the total extent of 
land held by the sister an extent of 6 
acres is a rubber plantation liable to Le 
exempted under Section 81 of the Act 
and for that reason the sister was not 
liable to surrender any extent of land 
as excess land in her possession, On 
the basis of the proceedings against the 
sister including also the 6.30 acres as 
in her possession the learned counsel sub- 
mits that the same extent of property 
cannot be included in the account also 
of the petitioner. In other.words the 
Same property cannot be directed to be 
accounted for twice’ and adding that 
extent also as land held by the peti- 
tioner he cannot be held as holding 
land in excess of the ceiling area. The 
learned counsel also referred to the set- 
tlement deed itself which is produced 
before the Taluk Land Board. ‘The 
document is executed by the petitioner’s 
father Mathan as early as on 1-4-1124, 
The settlement is of properties belong- 
ing to the father among himself the 
petitioner’s mother, sister and two 
brothers. Properties in Sch. 1 (a) of 
the settlement deed are set apart to 
the father and mother, Schedule 1 (b) 
taking in the 6.30 acres of land is allot- 
ted for maintenance of the sister 
Aleyamma who is said to be dumb. As 
per the deed of settlement the property 
is to be in possession of the father and 
mother during their lifetime for the 
maintenance of Aleyamma and after 
the death of both parents the property 
istobe kept in possession of one or the 
other of the. three brothers with whom 
Aleyammg would choose to reside, The 


specific direction is that with the in-. 


come from the property the expenses 
and maintenance of Aleyamma are to 
be met. The document further provides 
that in the event of Aleyamma renounc- 
ing the world and joining a convent or 
nursery the patrimony due to her is 
to be paid by her father if he is alive 
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and in case he is dead the patrimony: 
is to be paid in equal shares by his 
threa sons, There is also a provision 
that on such renunciation by Aleyamma 
Or on her death the property is to de- 


-volve equally on the three brothers in- 


cluding the petitioner. There is no dis- 
pute that Aleyamma is even now aive 
and she has not renounced the worid. 
She is therefore entitled to the 6.30 
acres of land for her maintenance as 
per the deed of settlement executed by 
the father. It was for this reason that 
this extent of land was included in 
Ceiling Case No, 253 of 1973 against 
Aleyamma. Even in the event of her 
renunciation or on her death the peti- 
tioner is not entitled to the entire 6.30 
acres, Ag per the terms of the deed 
of settlement the property is to devolve 
on all the three brothers equally, The 
Taluk Land Board was therefore wrong 
in taking into account the 6.30 acres as ' 
belonging to the petitioner, This ex- 
tent of land is liable to be excluded 
from the petitioner’s account, If on a 
later occasion he inherits any extent: of 
land allotted to Aleyamma it will be 
open to the Taluk Land Board at that 
stage to initiate proceedings under Sec- 
tion 87 of the Act if it is found that 
the petitioner at. that time is holding 
land in excess of the ceiling area appli- 
cable to him, 

2. The next question required to be 
considered afresh by the Taluk . Land 
Board as per thé order of this Court in 
C. R P. No. 3729 of 1976 is relating 
to10 acres of land set apart to the mother 
under the deed of settlement executed 
by father Mathan. This Court had re- ' 
jected the petitioner’s claim for a total 
exclusion of this extent of land ag land 
given to the mother for her life appar- 
ently for the reason that the mother 
‘was dead and the reversion had opened. 
This Court has held in the previous 
C. R. P. that the' petitioner is liable 
to account for the aforesaid 10 acres of 
land, But the questions as to whether 
any part of this 10 acres is fo be ex- 
empted as coffee plantation, house site 
and road ete, were required to be con- 
sidered afresh by the Taluk Land Board 
on remand of the case by this Court in 
the earlier C, R. P. As per the revised 
Order passed by the Taluk Land Board 
from out of this 10 acres of land the 
Taluk Land Board has allowed an ex- 
emption of only 1 acre as house site 
and the remaining extent which is found 
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to be 9:02 acres is computed in the peti- 
_ tioner’s account as a coconut garden. 
’ Learned counsel Sri Ramanatha Pillai re- 
fers tothe verification report dt. 20-2-79 
submitted by the Authorised Officer after 
the remand of the case by this Court. 
The verification is done under Rule 13 
of the Kerala Land Reforms (Ceiling) 
Rules. The report shows that the peti- 
tioner is residing with his family in 
this property. The extent of 1 acre is 
covered by buildings and other struc- 
tures liable to be exempted under Sec- 
tion 81 of the Act, An extent of 75 
cents is a coffee plantation having 720 
coffee plants aged more than 30 to 35 
years on the date of his inspection. 
This extent of 75 cents of coffee planta- 
tion is also liable to be exempted under 
Section 81 of the Act over and above 
the 1 acre of land exempted as sites of 
buildings and other structures. The 
verification report of the Authorised 
Officer further shows that in this 10.02 
acres of land there are . altogether 97 
coconut trees, 160 arecanut trees and 
125 pepper vines scattered over the 
whole area and a portion of the property 
is planted with rubber trees after 1-1- 
1970, After granting an exemption of 1 
acre as house site the Taluk Land Board’ 
in the impugned order has treated the 
remaining 9.02 acres as a coconut gar- 


den, This is strongly objected to by’ 


the learned counsel. Section 2 (15) of 
the Kerala Land Reforms Act defines 
“garden” to mean “land used princi- 
pally for growing coconut trees, are- 
canut trees or pepper vines or any 
two or more of the same.” The verifica- 
tion report of the Authorised Officer in- 
dicates thap the 10.02 acres of land is 
not a garden within the meaning of the 
Act as it cannot be said that it is “land 
used principally for growing coconut 
‘trees, arecanut trees or pepper vines or 
any two or more of the same”, Even 
assuming it is an inter-plaritation taking 
in coconut trees, arecanut trees and 
pepper vines it cannot be said that it is 
a coconut garden, Such a vast area 
of 10 acres of land with only 97 coconut 
trees, 160 arecanut trees and 125 pepper 


vines cannot be held to be a coconut. 


garden as held by the Taluk Land 
Board, Section 82 of the Act fixes the 
ceiling limit applicable to an adult un- 
‘married person, a family consisting of 
two or more, but not more than 5 mem- 
hers, a family consisting of more than 
five members and any other person 
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other than a joint family. The ceiling 
limit applicable to each of these classes 
of persons is fixed in standard acres. 
Standard acre is defined in. Section 2 
(55) of the Act as follows : 


“2 (55). “standard acre’ means in 
relation to any class of land spécified 
in Schedule II situate in the district 
or taluk mentioned therein, the extent 
a ae specified against it in that Sch 
ule.” i ¥ 


Schedule TI of the Act provides for the - 
computation of the various types of 
lands in standard acre with reference to 
the different districts in the State, The 
properties involved in this case are 
situated in the Kottayam district. The 
Schedule shows that one standard acre 


~of land is equal to one acre of land 


principally used for growing coconut 
trees, or 0.50 acre of land used princi- 
pally for- growing arecanut trees. or 
1.50 acres of land used principally for 
growing pepper vines. ‘These are the 
three categories of garden land men- 
tioned in the Schedule. Even if the 
land is a “garden” within the meaning 
of the Act, and is interplanted with co- 
conut trees, arecanut trees and pepper 
vines, it is necessary to consider and 
decide whether the land is used prin- 
cipally for growing coconut trees, are- 
canut trees or pepper vines for the pur- 


- ose of conversion into standard acres, 


According to the Schedule 2 acres of 
dry land principally cultivated with 
cashew is equal to one standard acre. 
So also 2 acres of other dry land make 
up for one standard acre in the Kot- 
tayam District, The question for con- 
sideration by the Taluk Land Board 
was as to whether the petitioner’s family 
consisting of six members on the date 
on which the ceiling provisions of the 
Act came into force, was owning or 
holding land in excess of the ceiling 
area fixed under Section 82 of the Act, 
Section 83 inhibits any person as defin- 
ed under the Act from owning, hold- 
ing or possessing under a mortgage 
Jands, in the aggregate in excess of-the 
ceiling area. A person, as defined in 
the Act, includes a family and a family 
consisting of six members as in the 
present case is entitled to hold 11 stan- 
dard acres of land. For computing 
garden land in standard acres the, cate- 
gory in which it falls under Schedule I 
should first be decided ie. whether 
the land is used principally for growing! 
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coconut trees, arecanut trees or pepper 
vines. If it does not fall in any of the 


C, Thanka v. Narayani 


categories of garden land mentioned in - 


the schedule. it cannot be reckoned as 
a garden land at all for the purpose of 
converting the extent into standard 
acres. In the present case the 10.0? 
acres of land does not fall under any 


of the three categories of garden land - 


mentioned in the Schedule. As advert- 
ed to earlier it is not possible to hold 
-Ithat the 10.02 acres of land having 97 
coconut trees, 160 arecanut trees and. 
125 pepper vines standing scattered all 
over the area is land used principally 
for growing coconut trees as found ‘by 
the Taluk Land.Board. Nor can it be 
said that it is land used principally for 
growing arecanut trees or pepper vines. 
It does not therefore fall under any of 
‘the categories of garden land mention- 
ed in the Schedule, for the purpose of 
computation of the extent of land in 
standard acres. It is not the case of 
either party that this 10 odd acres of 
land is dry land principally cultivated 
with cashew or is a palliyal land, It can 
therefore be treated only as other dry 
land, 2 acres of. which will make up 
for one standard acre, Under Sec, 82 
of the Act a: family consisting of more 
than five members is entitled to hold 
10 standard acres increased by one stan- 
dard acre for each member in excess of 
five, so however that the ceiling area 
shall not be less than 12 and more than 
20 acres in extent, 

3. As per the finding of the Taluk 
Land Board in the impugned order the 
total extent of land held by the family 
is 69.03.980 acres. It ig also found that 
an extent of 46.68.980 acres of land 
falls under the exempted category men- 
tioned in Section 81 of the Act. The 
Land Board has allowed 12 acres of 
land as the ceiling area applicable to 
the family and the family is directed 
to surrender 10.35 acres of land: 
Excluding the area exempted by the 
Taluk Land Board the total extent of 
land held by the family is only. 22.35 
acres, I have already found that the 
2.50 acres of land assigned to the tenant 
in 1961 is liable to be excluded, So also 
the 6.30 acres of land allotted to the 


petitioner’s sister under the settlement . 


deed of 1124 should be excluded from 
computation as land held by the family. 
On the basis of the report of the Auth- 
Orised Officer dated 20-2-79 an extent of 
75 cents is liable to be exempted as a 


mary acres which on 
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coffee plantation. Therefore out of the 
22.35 acres the family is entitled to a 
further exclusion of 9,55 acres as afore- 
said. The total area of land held by 
the family of the petitioner, excluding 
the items liable to be exempted is only 
12.80 ordinary acres, I have already 
found that the 10.02 acres of land, 
where there are only 97 coconut trees, 
160 arecanut trees and 125 pepper vines, 
cannot be termed as a coconut garden 
as held by the Taluk Land Board. On 
the facts of the case this extent of land 
can only be reckoned as “other dry” land 
mentioned in Schedule II of the Act. 
As earlier stated the family is entitled 
to hold 11 standard acres which shall 
not be less than 12 and more than 20 
ordinary acres in extent. It is already 
found that the total extent’ of land 
held by the family is only 12.80 ordi- 
computation as 
aforesaid can only be less than 11 stan- 
dard acres. The family is not therefore 
liable, to surrender any extent of land 
as it does not own or hold land in ex- 
cess of the ceiling area. The result is 
I set aside the order ‘of the Taluk Land 
Board and allow the C. R. P. There 
will be no order as to costs. 


Revision allowed. 
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= C Thanka and others, Petitioners v 
Narayani, Respondent, 

C. R. P. Nos. 455, 456, 460, 461, 488, 
489, 535 and 536 of 1980, D/- 25-6-1981. 

Kerala Buildings (Lease and Rent 
Control) Act (2 of 1965), Section 11 (4) 
(iv) — Eviction on ground of require- 


ment to reconstruct — Physical condi- . 
tion of: building is fundamental con- 
sideration, 


To allow a building to be pulled down 
where it could, with repair or renova- 
tion, continue to accommodate the 
tenant for a decade or more, simply be- 
cause the landlord has the capacity and 
desire to rebuild, will be to forget the 
true scope of the enactment and even 
the realities of the situation. One 
has to adopt the standard of the 
average man, look at “the condition 
of the building, examine each fea- 
ture carefully and then decide whe- 
ther the existing structure is to be pul- 
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Jed down, even if it means that the 
tenant has to get out temporarily or 
otherwise, keeping in mind that the 
tenant is the beloved of the legislature. 
The Jandlord’s desire may be bona 
fide, he may be ready with money, pian 
and licence, it may even be reasonable 
to permit reconstruction from the point 
of view of the return he could get; still 
reading Section 11 (4) (iv), it is clear 
that what is fundamental is the physi- 
cal conditien of the building. AIR 1963 
SC 499 and AIR 1981 SC 1113 Rel on; 
AIR 1971 SC 942 Distinguished. 


(Paras 7, 8) 

Cases Referred : Chronological Paras 
AIR 1981 SC 1113 - ‘iL 
AIR 1971 SC 942 10 
_ATR 1963 SC 499 10, 11 
C. P. Damodaran Nayar, M. KÉ 
Chandramohandas and D. Krishnan 


Prasad, for Petitioners; M. K. Kumaran 
‘and N. V, Ramachandram, for Respon- 
dent. 

ORDER :— Tenants in Rent Control 
proceedings are the petitioners, and the 
common respondent, the landlord. The 
landlord has three buildings in Koor- 
kancherry Panchayat, on the outskirts 
of Trichur Town, occupied by eleyen 
different tenants. The Rent Control 
Court allowed her petitions for evicting 
them on the ground of bona fide re- 
quirement to reconstruct, and the deci- 
sion was upheld by the appellate au- 
thority and by the District Court, Eight 
of the tenants have now come up in re- 
vision under Section 115 of the Code of 
Civil Procedure. 

2. In proceedings under sub-section 
(4) (iv) of Section 11 of Act 2 of 1955, 
the first thing to be looked into by a 


_ court is the condition of the building (or 


buildings), If the condition is such that 
it needs reconstruction, the next ques- 
tion will be about the bona fide nature 
‘of the landlord’s requirement. The 
court has also to satisfy itself that the 
Plan and the licence, if required, are 
there, that the landlord has the ability 
to rebuild and that reconstruction is 
not put forward as a pretext. Severe 
restrictions are thus imposed on the 
right of a landlord to reconstruct, in the 
interests of the tenants; and the three 
provisos add to their rigour. Still the 
findings regarding the condition of the 
buillding, the bona fide nature of the 
landlord’s requirement and the other 
things specified in the statute are find- 


C. Thanka v. Narayani 





ALR 


ings of fact. The Rent Control Court 
and the appellate authority are prima- 
rily responsible for such findings, the 
revisional power of the District Court 
under Section 20 being essentially 
supervisory, to be exercised in those 
Tare cases where the appellate order is 
illegal, irregular or improper and leads 
to miscarriage of justice. The scope for 
interference by this Court under Sec- 
tion 115, C. P. C. is even more limited. 

3. The following contentions are 
raised on behalf. of the tenants :— 

(i) the Rent Control petitions do not 
contain the necessary pleadings; 

(ti) there is no finding regarding ihe 
bona fide nature of the landlord’s re- 
quirement: 

(iii) there is evidence to show that 
the: landlord has no subsisting title; 

(iv) -on the materials available, the 
only view possible is that the buildings 
require some repair, but not reconstruc- 
tion; i 

(v) the courts below have 
more importance to the 


attached 
conditions of 


` the locality and its needs, than to the 


condition of the building; and 

(vi) at any rate, the plan produced 
discloses that the landlord’s attempt is 
to defeat the tenants’ rights under the 
third proviso to Section 11 (4) (iv). 

4. The pleadings in all the Rent 
Control petitions on the point in dis- 
pute were identical. The case set up was 
that the buildings had suffered severe 
damage and that they were situated in 
a fast-developing locality where a 
more modern building, giving a better 
return to the landlord, would be desir- 
able. I am in agreement with counsel 
for the petitioners that something more 
than a vague reference to damage was 
necessary in a case like this, even if it 
was not necessary to assert that the 
buildings were in danger. Some specific 
features relating to the condition of 
the buildings, having a nexus with the 
need to reconstruct, should have been 
set out, and in this view, the pleadings 
were defective. But the law of plead- 
ings cannot be strictly applied to pro- 
ceedings before tribunals. It is seen 
that the parties were at issue on all 
the relevant requirements of the sta- 
tute and that they were allowed to 
adduce all relevant evidence. It cannot 
be said that the tenants were prejudic- 


‘ed by a subsequent development of the 


landlord’s case, The point does not 
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also appear to have been raised before 
the three authorities below. I am there- 
fore not inclined to interfere on the 
ground of insufficiency of pleadings, 

5. Paragraphs (23) to (28) of the 
Rent Control Courts order show that 
specific findings have been recorded on 
the bona fide nature of the landlord’s 
Tequirement, as also on all other condi- 
tions to be satisfied, before ordering 
eviction, The appellate authority and 
the District Court have both done like- 
wise, Point No, (ii) is thus clearly un- 
sustainable.’ . 

6. On the question of title raised 
under point No. (iii), it i9 seen that 
P. W. 1, the landlord’s daughter, had at 
one stage stated that the mother had 
given the properties to the children, 
But she had also clearly asserted that 
documents had yet to be registered and 
that in law, the mother continued to 
be the owner of the buildings. If the 
tenants had any dispute regarding title, 
they should have raised it, under the 
2nd proviso to Section 11 (i), before 
the Rent Control Court. That court 
would then have entered a finding as 
to whether the denial of title was bona 
fide or not, No such contention was 
raised before the Rent Control Court 
(or even the appellate authority); and 
to entertain it at this stage so as to 
occasion a remand will not only be 
unjust, but also ‘apparently futile, 
Faced with this situation, counsel for 
the tenants suggested that a person 
who has lost interest in the property 
or building could not bona. fide require 
its reconstruction at all. But as noticed 
earlier, the mother continues to be the 
landlord for the purposes of Sec, 11 (4), 
even if the definition in Section 2 (3) 
is read along with Section 11 (16): and 
there is also nO case that the daughters 
are not supporting the mother’s move. 
This point also therefore fails. 

7. Turning to points (iv) and (v), it 
is important to note that- the statute 
speaks of 

(i) the condition of the building in 
the context of the need to reconstruct 
it; and © 

üi) the bona fide nature of the land- 
lord’s requirement in the matter of re- 
construction, 

The two are different though ‘related. 
Thera is a view that “condition” in- 
cludes not only physical condition, but 
also ‘social Ondition’ of the building 





C, Thanka v. Narayani 


-is unimportant, 


` able to 
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Le. its relevance for continued exis- 
tence in the social] set up of the loca- 
lity. I shall examine it separately; suf- 
fice it to say that even this view does 
not suggest that the physical condition 
What then jis the 
physica] condition of a building relat- 
the need for reconstruc- 
ting it? The extreme view that such 
a need cannot arise except wher 
the building is in imminent danger of 
falling down, has. not received general 
approval, All the same, is it sufficient 
to show that the building is somewnat 
old, that a few of the rafters are 
damaged, that the walls have cracked 
in places and that the doors and win- 
dows are hanging on defective hinges? 
These: may indicate a need for repair 
or even renovation, but not reconstruc- 
tion. If the tenant has used the build- 
ing in such a manner as to destroy or 
reduce its value or utility, clause (ii) 
of sub-section (4) may be attracted: 
and if what is required is renovation, 
sub-section (5) can be invoked. The need 
to be established under Sec. 11 (4): (iv) 
is different, and has to be examined 
from a different stand point, Despite 
the efforts of Housing Boards, Develop- 
ment Authorities and other bodies set 
up by the State, housing continues to 
be a serious problem in the urban and 
semi-urban area of our State. Build- 
ing materials are scarce and funds in- 
sufficient. To allow a building to be 
pulled down where it could. with repair 
or renovation, continue to accommodate 
the tenant for a decade or more, simp- 
ly because the landlord has the capa- 
city and*‘desire to rebuild, will be to 
forget the true scope of the enactment 
and even the realities of the situation. 
In my opinion, one has to look at the 
condition of the building more closely. 
What are the materials used for its 
construction? What is the extent and 
Nature of the damage noticed? Are the 
cracks superficial, or are they more 


‘deep? How old is the building. and will 


it be able to serve its present purpose 
for a further period of timè, if repairs 
are undertaken? A landlord may be 
very rich and he may like to recon“ 
struct rather than repair or renovate; 
but it is not his desire or the size of 
his purse, examined from the stand 
point of an investor, that matters. As 
often said by courts, you have to adopt 
the standard of the ‘average man, Look 
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at the condition of the building, exam- 
ine each feature carefully and then 
decide whether the existing structure is 
to be pulled down, even if it means 
that the tenant has to get out tempo- 
rarily or otherwise, keeping in mind 
that you are administering a law 
where the tenant is the beloved of the 
legislature. Unfortunately, however, 
what is happening in many cases is 
that a Commissioner reports that. the 
building is 30 or 40 years old, that 
the walls are .all cracked, that tiles are 
broken, that the roof is damaged, that 
the locality is developing and that the 
landlord has the capacity to put up a 
massive concrete structure ‘adding to 
the architectural] beauty of the locality; 
and the Rent Control] ` Authorities rely 
On such a report to allow the land- 
lord’s request, The distinction between 
repair and reconstruction, the connec- 
tion to be established between the con- 
dition of the building and the need to 
reconstruct, the balance to be struck 
between the landlord’s desire and the 
need to protect the tenant, are often 


forgotten. The landlord’s desire may 
be bong fide, he may be ready with 
money, plan and licence, it may even 


be reasonable to permit reconstruction 
from the point of view of the return 
he could get; still, as I read Section 
11 (4) (iv), what is fundamental is the 
physical condition of the building, 


8. As to social conditions, there are 
opinions to the effect that where the 
locality is a fast developing one, with 
more and more modern buildings com- 
ing up to house educational institutions, 
banks, public offices, hospitals and the 
like, an old-fashioned building in the 
tenants’ occupation should be allowed 
to be pulled down even if its physical 
condition is not so bad. It has also 
been said that the landiord’s desire to 
put his property to better use is rel- 
evant, 
trol laws are not designed to block all- 
round development, The shor answer 

I would furnish is that such legislations 
` are also not designed to further develop- 
mental activities, Act 2 of 1965 is basi- 
cally concerned with protecting tenants 
against unreasonable eviction and ex- 
traction’ of exorbitant rates of rent, 
during a period of acute housing short- 
age. Doctrines relating to social condi- 
tions, nature of the locality, need for 
development and fair return on invest- 
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The argument is that rent con-. 
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ment were all no doubt _ originally 
evolved on considerations of public 


good; but they are apt to be extended 
by a process of reasoning which may 


lose sight of their origin, If it is not 
the function of the court to sugar a 
pill which the legislature considers 


bitter, I-for one would hesitate to ap~ 


' Ply such doctrines for ordering a ten- 


ant out, When the legislature wants 
you to look at the condition of a build- 
ing for deciding whether it needs re- 
construction, the word “condition” has 
to be understood in its ordinary sense 
i e. circumstances essential to a thing's 
existence, At any rate, you cannot look 
at it like a town-planner or an inves- 
tor, Conditions surrounding the build- 
ing are not the same as the condition 
of the building, It may not be difficult 
to show, with reference to many areas 
of our- State, that a bank has establish- 
ed a branch, that a workshop has come 
into existence, that a new school has 
been opened and that ultra-modern 
concrete structures are coming up at 


` places not far distant from the building 
occupied by a tenant, To inflate these 


circumstances into importance and to 
ignore the requirement of rational con- 
nection between the building’s physical 
condition and the proposal to recon- 
struct, will be to create an area ill-lit 
by the statute, unsurveyed by the law- 
makers and therefore unsuitable for ex- 
ploration by the judicial process, 


9. Under Section 2° (6) of Act 2 of 


1965, a Kudikidappukaran as defined in 


the Land Reforms Act (Kerala Act 1 
of 1964) is not a tenant, His hut may 
be an eye-sore to the locality, but the 
rent control authorities can do nothing 
in the matter, It is not uncommon to 
find such huts marring the beauty of 
many a municipal town or city. The 
provisions of Act 1 of 1964 which con- 
template the “shifting” of such huts 
under certain conditions may be an in- 
stance where the legislature has thought — 
of the need for developing such loca- 
ities; but in the absence of some such 
provision furnishing a clue to the exis- 
tence ofa similar intention behind 
‘Act 2 of 1965, the rent contro] auth- 
orities will not be justified in calling 
upon the tenants brought before them 
to engage themselves ina hopeless 
struggle against the fervour for de- 
velopment, The nature of the locality, 
the size of the landlord's bank balance 
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- and the attractive features of the. new 
edifice’ proposed may have « rel- 
evance to the question of the landlord’s 
bona fides; but these cannot be decisive 
‘in assessing the need to reconsbugt tha 
existing building. 


10. No doubt, there are observations 
in some of the decisions of the Supreme 
Court that the surrounding circum- 
stances and the landlord’s desire to put 
his property to more profitable use, 
would he relevant under certain cir- 
cumstances: but the , statutory provi- 
sions examined and the contentions 
dealt with were different, Section 13 (3) 
of the Pepsu enactment, considered by 
their Lordships in Neta Ram v. Jiwan 
Lal. (AIR 1963 SC 499) provided that a 
landlord could seek eviction if “he re- 
quires it for reconstruction” and his 

` “claim” was bona fide, An argument 
was advanced that the statute required 
an investigation only into the bona fides 
of the landlord’s requirement and into 
no other circumstances, This was firmly 
rejected by the court by pointing out 
that what was relevant was the bona 
fides of the “claim”, and not the bona 
_ fides of the landlord, Claim, in the con- 
text, could include an enquiry into the 
condition of the building and the sur- 
rounding circumstances, It was observ- 
ed (at p. 502) :— 

“Jt is well known that Rent Restric- 
tion Acts were passed in view of the 
shortage of houses and the high rents 
which were being demanded by land- 
lords, The very purpose of the Rent 
Restriction Acts would be defeated. if 
the landlords were to come forward 
and to get tenants turned out, on the 


bare plea that they want to recon-. 


struct the houses, without first estab- 
lishing that the plea is bona fide with 
regard to all the circumstances, - viz., 
that the houses need reconstruction or 
that they have the means to recon- 
struct them, etc.” : 


Again, what arose for consideration in 
P. N. Shenoy v. B. V. Shenoy (AIR 
1971 SC 942) was proviso (j) to Section 
21 (1) of Mysore Act 22/61 which per- 
mitted a landlord to seek. eviction if 
the premises were “reasonably and 
bona fide required” for demolition and 
reconstruction, It was. argued, relying 
on Neta Ram (AIR 1963 SC 499), that 
an enquiry into the reasonableness of 
the landlord’s requirement should. cover. 
an enquiry into the condition of the 


C. Thanka- v. Narayani 


` 499) only shows how important 


Ker. 265 


building, But Vaidyalingam, J. said 


that (at p. 944): 


“The requirement contemplated “under 
clause (j) of the proviso to sub-sec. (1) 
is that of the ‘landlord and it does not. 
have any relevance to the condition of 
the building.” 


‘In other words, condition of the build- 


ing was irrelevant unless specifically 
mentioned by the statute. But Section 
11 (4) (iv) of our enactment does speci- 
fically refer to the condition of the 
building, and what is more, the legis- 
lature . insists that that is the test 
to decide whether the building needs 
reconstruction, The bona fides of the 
landlord’s desire is something to be 
separately considered, The two decisions 
do not support the general proposition 
that irrespective of the language of the 
statute, condition of the building could 
include conditions of the locality and 
the landlord’s desire to earn more pro- 
fits, 

11. The approach: made by the Sup- 
reme Court in Neta Ram (AIR 1983 SC 
it is 
to keep in mind the very purpose of 
Rent Restriction Acts,’ while dealing 
with cases arising thereunder. The more 
recent decision of the Court in M. M. 
Quasim v. Manohar Lal (AIR 1981 SC 
1113) again emphasises this aspect, Deal- 
ing with a contention that a tenant 
could not advise his landlord to occupy 
a building which is about to fall va- 
cant, instead of trying to disturb him, 
the court said (at p. 1121): 

“It would, however, be a bald state- 
ment unsupported by the Rent Act to 
say that the landlord has an unfettered 
right to choose whatever premises he 
wants and that too irrespective of the 
fact that he has some vacant premises 
in possession which he would not oc- 
cupy and try to seek to remove the 
tenant. This approach would put a pre- 
mium on the landlord’s greed to throw 
out tenants paying lower rent in the 
name of personal occupation and rent 
out the. premises in his possession at- 
the market rate. To curb this very 
tendency the Rent Act was enacted and, 
therefore, it becomes the duty of the © 
Court administering the Rent Act to 
bear in mind the objèct and intend- 


“ment of the legislature in enacting the 


same, The Court must understand: and 
appreciate the relationship between 
legal rules and one of necessities of 
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life — shelter — and the way in which 
One part of the society exacts tribute 
from another for permission to inhabit 
a portion of the globe,” l 

This authoritative pronouncement must 
be sufficient to alert the rent control 
tribunals to the gravity of the problem 
they are there to grapple with. The 
problem is one of shelter, of putting a 
roof over the heads of human beings, 
and there is a duty to show sympathy 
for the legislative intent. There may 
be cases where the tenants gre recal~ 
citrant: they may question the land- 
lord’s title, contend that the building is 
a kudikidappu, advise him to go and 
live with his son-in-law, and eyen ac- 
cuse him of having won over the com- 
missioner appointed for loċal inspec- 
tion, These may evoke sympathy for 
the landlord, but where the legislative 
sympathy is on the other side, that has 
to be given effect to. One cannot 
simultaneously sympathise with the as- 
sassin and his victim at least in mat- 
ters like this. 

12. So much for the legal principles. 
As to the facts of the case on hand, it 
is seen that in para (26) of its order, 
the Rent Control Court has entered a 
clear finding that “the physical condi- 
tion of the buildings is such that they 
require reconstruction.” This finding is 
seen upheld in para (8) of the appel- 
late authority’s order, It may be that 
the Rent Control Court has somewhat 
mixed up the condition of the building 
with the . conditions around it in the 
course of its discussion, but the same 
cannot be said. about the appellate 
order, And the District Court has also 
expressed its view on the physical 
conditions as disclosed by the Com- 
missioner’s report, This is not a 
case where all the authorities below 
have paid more attention to the sur- 
rounding circumstances than to ithe 
condition of the buildings. The question 
then is whether the finding regarding 
physical conditions, geared to the need 
for reconstruction, is something that no 
‘person reasonably instructed in law 
could have recorded, on the material 
available, 

13. Mr, Damodaran Nayar for tha 
tenants attempted to high-light the cir- 
cumstance thatwhilethe three buildings 
were 30, 50 and 80 years old according 
to the Commissioner, it was clearly ad- 
mitted by P. W. I that all the three 
were put up about 15 years ago, The 
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appellate authority and the revi- 
sional court have dealt ‚with this 
objection. The buildings are made of 


mud and stone, without lime, mortar or 
cement, The roofs are in disrepair, and 
are leaking, It is therefore possible that 
the buildings appeared to be more aged 
than what they really are. Even if I 
were to sit as an appellate court, I 
think the report and evidence of the 
Commissioner contain sufficient mate- 
rial to hold that at least two of the 
three buildings are beyond redemption. 
Since the proposal is to replace 
three buildings with two bigger build- 
ings, all the three existing structures 
will have to be pulled down, Counsel 
tried to go one step further and con- 
tend that the Commissioner, a lady 
advocate on the threshold of the pro- 
fession, was totally unequal to the task. 
But her evidence and the report show 
that she had collected all the relevant 
data, and that she was as well-equip- 
ped, at least as an ordinary man or 
woman, to report about the physical 
condition of the buildings. The circum- 
stance that P. W. 1 and P. W. 2 did 
not specifically refer to the condition 
of the buildings, is also insufficient to 
justify interference under Sec. 115. 

-14, On the last point raised, the 
argument was that the two new build- 
ings were so designed as to make it 
impossible for the tenants to exercise 
their option under the 3rd proviso to 
Section 11 (4) (iv). Admittedly no such 
point was raised before any of the au- 
thorities below. This complaint also 
requires investigation of facts. The 
Rent Controller has directed that the 
tenants should be allotted the same 
area as they are now occupying, in the 
new structures; and that is an indica- 
tion that the impossibility apprehended 
by the tenants is not real. 

For the reasons stated above, ‘the 
revision petitions are dismissed. The 
petitioners will however be given. six 
weeks’ time to vacate. Parties will 
suffer their costs throughout, . ; 

Petitions dismissed. . 
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1981 Cheru Ouseph v. 
Kerala Buildings (Lease and Rent 
Control) Act (2 of 1965), Sec. 23 — 


Powers of Rent Control Court — Court, 
in appropriate cases, can restore evic- 
tion petition dismissed for default, not- 
withstanding that such power has not 
been expressly conferred, 

A litigant may sometimes fail to 
reach a court in time for reasons be-_ 
yond his control, The train may be 
late, the bus may break down, the car 
may be held up at a railway crossing. 
If a Rent Control Court dismisses his 
application for default in the mean- 
while, and if it is held to be power- 
less to restore it even when proper rea- 
sons are shown, that will be to allow 
the past to persist into the present, 


with all the merits on one side and dry . 


technicality on the other, Section 23 of 
Act 2/65 isnot designed to make the 
tribunal powerless in such matters, 
but only to supplement its powers with 
some of the well-known trappings of a 
court, In this view, it must be held 
that a Rent Control Court has the 
power, in appropriate cases, to restore 
an application dismissed for default, 
for, in respect of procedural matters, 
all powers which are not specifically 
denied by the statute or the statutory 
rules, should be vouchsafed to a tribu- 
nal so that it may effectively exercise 
its judicial function. AIR 1970. SC 759, 
Rel on. AIR 1965 SC 1595, 1915 AC 
120, AIR 1963 Ker 73 (FB), AIR 1969 
SC 430, AIR 1981 Ker 44 and AIR 
1959 SC 676, Refd. (Paras 13, 14) 
Cases Referred: Chronological Paras 


AIR 1981 Ker 44:1980 KLN 28 110 
1979 Ker LT 260 2 
AIR 1970 SC 759: 1970 All LJ 579 
. 11. 13 
AIR 1969: SC 430 8 
AIR 1965 SC 1595 soil 6 
AIR 1963 Ker 73 (FB) 


8 

AIR 1959 SC 676: (1959) 1 Lab LJ 431 
11 

1915 AC 120:84 LJ (KB) 72:111 LT 
905, Local Govt. Board v. Arlidge 
4.6 

K. V. Augustins K. y. Prakash and 
T. T. Josephina, for Petitioner: V. 
Harihara Iyer, for Respondent, 

ORDER :— The landlord ` was not 
present in Court when her eviction 
petition under Act 2/65 was taken up 
for trial, and the petition was dismiss- 
ed for default, She applied for restora- 


tion and the Rent Control Court allow- . 
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ed the application, on being 


' that there was sufficient cause to do so. 


The tenant appealed, but without suc- 
cess, His revision under Section 20 
fared the same fate. And that is how 
he has come to this Court, under Sec- 
tion 115, €C. P. C. 


2. The question whether a Rent 
Control Court has power to restore a 
petition dismissed for default was con- 
sidered by this Court in Asher v. Raru 
(1979 Ker LT 260). The rival conten- 
tions were based on the provisions of 
Section 23 of the Act. Clause (h)° of 
Section 23 (1) confers on the Rent Con- 
trol Court the same powers as are 
vested in a Civil. Court in the matter 
of setting aside ex parte orders: and 
clause (k) ropes in the power of review 
also, Janaki. Amma J. held that the 
power to restore was different from the 
power to set aside ex parte orders, and 
that clause (h) was not applicable. At 
the same time it was indicated that the 
power to review conferred by clause (k) 
could. be used for restoring a petition 
dismissed for default. 


3. Counse] for the revision peti- 
tioner suggests that the aboye ap 
proach requires reconsideration, The 
argument is that if the power under 
clause (h) of Section 23 (1) to set aside 
ex parte -orders is not a substitute for 
the power under O. 9. Rule 9, C.P.C,_ 
the same must be , said about the 
power of review under clause (k) also. 
The court’s power under Section 114 
and Order 47 is distinct and different 
from the power under Order 9, Rule 
9; and when Section 23 (1) (k) of the 
Act confers only one of these powers 
on the Rent Control Court. the other 
should be deemed to have been denied 
A tribunal, it is said, can exercise only 
those powers specifically conferred by 
statute; and when the legislature has 
addressed itself to the question as to 
what powers of a civil court could be 
conferred on a tribunal and has chosen 
to confer only gq few of them, the. 
others cannot be found to exist. No 
Other decision has been cited: and if the 
power fo restore were traceable solely 
to Section 23 (1) (k), I would hava 
bestowed more serious attention to the 
Objection raised in the above form. 
But I think, as I will presently show, 
that an entirely different -approach is 
Possible, 
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4. We are today familiar with dif- 
ferent kinds of tribunals appointed for 
different purposes and exercising differ- 
ent shades of power. There are tri- 
bunals for enquiry which merely col- 
lect data, and there are others which 
determine legal rights, Some exercise 
‘original jurisdiction while others enjoy 
appellate or revisiona] powers, We hear 
of ‘special tribunals’, ‘statutory tri- 
bunals’, and ‘administrative tribunals’; 
despite the difference in names many 
of them are adjudicatory bodies, 
and simple, They dispense ‘administra- 
tive justice’ doing exactly the same 
kind of work, in a specialised field, as 
ordinary courts of law, with the same 
degree of freedom from political pres- 
sure’ or official influente.. In regard to 
this category at least, the proposition 
that a tribunal can exercise only those 
powers conferred by the statute creat- 
ing it, has to be understood with cau- 
tion; and its application limited to exer- 
cise of substantive. powers, as distinct 
from matters which are purely proce- 
dural. The’ tendency of the English 
lawyer to deny wider powers to special 
tribunals has its origin in history. 
Memories of the Star Chamber and the 
ecclesiastical courts excited resentment 
in him; and the rule of law, as ex- 
pounded by Dicey. appeared.to many 
as the central feature of the British 
Constitution. It was felt that 
‘powers exercised by politicians and 
Officials must have a legitimate founda- 
tion, based on authority conferred by 
law and that the law itself should con- 
form to certain minimum standards of 
justice, both substantive and procedural. 
The regular courts alone could be trust- 
ed with the power to affect individual 
liberty and rights, and the 
ment of parallel adjudicating bodies like 
committees and tribunals was anathema. 
Dicey denied the very existence of 
such bodies in the British constitutional 
system, Lord Hewart whose eyes were 
more open revolted against the ‘new 
despotism” which neither looked nor 
functioned like a court of common law. 
To people like them, the création of 
tribunals which interfered with free- 
dom of property and contract, follow- 
ing an informal method of adjudica- 


tion, was subversive of the rule of 
law. Nevertheless, tha Donoughmore 
Committee conceded in 1932 that in 


exceptional circumstances -‘'ministerial 


; 
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pure . 


the ` 


devyelop-, 


tribunals’ could be preferred to ordi- 
nary courts on grounds of cheapness, 
accessibility to parties, freedom from 
technicality, speed and expert know- 
ledge of the subject’ matter. The 
Franks Committee report of 1957 was 
also not al] praise for some of the 
administrative methods till then employ- 
ed, but the Committee had no doubt about 


the usefulness and necessity of special 


tribunals to cOpe with the increasing 
activities the State was undertaking 
from time to time. Jt suggested the 
acceptance of some genera] and syste- 
matic, yet ‘reasonably elastic, principles 
in the branch of administrative law, 
in the’ place of the chaos and disorder 
which : was inevitable in the course of 
its unplanned and spasmodic growth. 
The Committee expressed the firm view 
that statutory tribunals were essential~ 
ly adjudicating bodies and not append- 
ages to the executive and that as in 
the case of other instruments of ad- 
judication, their proceedings should be 
open, fair and impartial. Thus,- despite 
the misgivings rammed down the throat 


A.LR. 


of generation after generation of Eng- — 


lish lawyers. specia] tribunals came to 
stay, and even proliferate, if only for 
the reason that the ordinary courts 
of the land, both in the matter of num- 


- ber’ and expertise, were unequal to the 


task of resolving the baffling variety 
of disputes thrown up by complex social 
problems and the need for social con< 
trol. Such tribunals, it was realised 
in course of time, had to be tolerated 


‘at least as a necessary evil. Even Dicey 


was forced to reconcile with this posi- 
tion, after the decision of the House of 


Lords in Local Govt. Board v. Arlidge . 


(1915 AC 120), (See “An introduction to 
the Study of the Law of the Constitu- 
tion”, Tenth Edn, Appendix, 2) when 
he wrote :— i 


“The imposition upon the government? 
of new duties inevitably necessitates the 
acquisition by the government of ex= 
tended authority., But 
of authority almost implies, ` and cer- 
tainly has in fact promoted, the transfer- 
ence to the departments of the Central 
Government of judicial or quasi judi- 
cial functions..,......it is obvious enough 
that there is a great convenience in 
leaving to a Goverriment Department, 
which deals with any business in which 
large numbers of persons are interested 
(such, for example, as the’ payment of. 


this extension © 
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old age pensions, nationa] health insur-* 
ance or unemployment insurance), 
power to decide questions which are 
more or loss of a judicial character 
remember that 
when the State undertakes the manage- 
ment of business properly so-called, 
and business which hitherto has been 
carried on by each individual citizen 
simply with a view to his interests, the 
government, or in the language of Eng- 
lish law, the servants of the Crown, will 
be found to need that freedom of ac- 
tion necessarily possessed by every pri- 
vate person in the management of his 
own personal concerns...... The manage- 
ment of business, in short, is not the. 
same thing as the conduct of a trial.” 
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5. While Dicey was prepared to re- 
cognise the need for adjudicating 
bodies outside the ordinary courts only 
in regard to matters of business ‘“pro- 
perly so-called”, the very flexibility of 
the procedure found useful by him led 
to the creation of such bodies or tri- 
bunals in other areas also, with the re- 
sult that even in England where their 
creation was being objected to on consti- 
tutional principles, tribunals have now 
become more and more the order of 
the day. There tribunals also decide 
legal disputes and itis no longer valid 
to say that judicial functions are thé 
exclusive preserve of the ordinary 
courts, Wade (“Administrative Law” — 
2nd Edn, pp. 233-234) says :— 


“Outside the ordinary courts of law 
there is a host of special statutory tri- 
bunals with jurisdiction to decide. legal 
disputes. They are one of the by-pro- 
ducts of an age of intensive government, 
ang in particular they multiply under 
the welfare State. The movement of 
progressive society nowadays might be 
said (inverting the famous remark of 
Maine) to be from contract to status, 
Less and less'are people left.to rely on 


personal transactions enforced by the 
ordinary law courts. More and more 
are they made subject to regulatory 
schemes — national insurance, the 


health service, State education, agricul- 
tural control, rent control, and many 
other such things are administered under 
elaborate Acts of Parliament. Here 
is a new spurge of social friction, for 
there are bound to be many disputes”. 

“To add all this work to the tasks of 
the ordinary courts would not only 
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cause a breakdown: if would also in 
many cases be wrong in principle, The 
process of the courts is elaborate, slow, 
and costly. Its defects ate those of its 
merits, for the object is to give the 
highest standard of justice: generally 
speaking, the public wants the best pos- 
sible article, and is prepared ta pay for 
it. But in administering social services 
the aim is different. Disputes must be. 
disposed of smoothly, quickly and 
cheaply, The object is not the best 
article at any price, but the best article 
that is consistent with efficient admin- 
istration, Moreover, many of these dis- 
putes are best decided by bodies on 
which technical experts can sit, Spe- 
cia] forms of tribunals have therefore 
been devised, and the contrast between 
them and the ordinary courts is strik- 
ing. A new system for the dispensation 
of justice has grown up side by side 
with the old one. National insurance 
tribunals, rent tribunals, transport tri- 
bunals, health service tribunals, toge- 
ther with many others, have come to 
play a part in the life of the ordinary 
citizen which is (assuming the ordinary 
citizen to be law-abiding) likely to be 
of more direct concern to him than 
that of the courts of law.” 
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“A new system of dispensation of justice 


has thus been growing up, even over- 
shadowing the ordinary courts in its 
reach and range; and in such a situa- 
tion, is it wiSe or useful to still adhere 
to the theory that tribunals are little 
bodies with only some of the powers of 
a court, if at all granted by the legisla- 
ture? If they are equally important as 
the courts of the land by reason of 
their discharging the same functions 
though in théir respective specialised 
fields, why should they be denied the 
powers ordinarily available to courts, 
so long as such powers. are not speci- 
fically denied to them by the statutes, 
in the matter of administering justice ? 

6. This is not to say that the dif- 
ference between tribunals and courts 
could or should be ignored, but.to sug- 
gest that the traditional approach to 
the’ question of the tribunals’ powers re- 
quires reconsideration if their useful- 
ness is not to be belittled. The Indian 
Constitution does not rest on ‘a rigid. 


„separation of powers in the sense that 


the judicial power of the State is ex- ` 
clusively vested in courts. But even in 
countries where such separation is con- 
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stitutionally sacrosanct. special tribu- 
nals co-exist with the courts and per- 
form similar adjudicatory functions; 
they are just called quasi-judicial au- 
thorities, Article 136 of our Constitu- 
tion speaks of courts and tribunals and 
this is an indication that despite dif- 
ferences in procedure, both the bodies 
are exercising the same function. In 


_ Associated Cement Companies v. Sharma, 


(AIR 1965 SC 1595): ((1965) 2 SCR 
366) the Supreme Court has categori- 
cally laid down that tribunals in India 
are also exercising, like the courts, 
judicial powers which inherently vest in 
a sovereign State. Gajendragadkar C. J. 
said (at p. 1599) :— 

“They are both adjudicating bodies 
and they. deal with and finally determine 
disputes between parties which are en- 
trusted to their jurisdiction. The pro- 
cedure followed by the courts-is re- 
gularly prescribed and in discharging 
their functions and exercising their 
powers, the courts have to conform to 
that procedure. The procedure which 
the tribunals have to follow may not 
always be so strictly prescribed, but the 
approach adopted by both the courts 
and the tribunals is substantially the 
same, and there is no essential difference 
between the functions that they dis- 
charge. As in the case of courts, so 
in the case of tribunals, it is the State’s. 
inherent judicial power which has been 
transferred and by virtue of the said 
power, it is the State’s inherent judicial 
function which they discharge, Judicial 
functions and judicial powers are one 
of the essential attributes of a sovereign 
State, and on considerations of policy, 
the State transfers its judicial functions 
and powers mainly to the courts estab- 
lished by the Constitution; but that 
does not affect the competence of the 
State, by appropriate measures, to trans- 
fer a part of its judicial powers and 
functions to tribunals. by entrusting to 
them the task of adjudicating upon spe- 
cial matters and disputes between par- 
ties. It is really not possible or even 
expedient to attempt to describe ex- 
haustively the features which are com- 
mon to the tribunals and the courts, 
and features which are distinct and 
separate. The basic and the fundamen- 
tal feature which is common to both the 
courts and the tribunals is that they 
discharge judicial functions and exercise 
judicial powers which inherently vest 
in a sovereign State.” 


~~ 
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Even in England a vast transforma- 
tion has taken place with more and 
more special tribunals taking over that 
part of the administration of justice 
which originally belonged to the courts. 
A statute creating a special tribunal 
sometimes even ousts the jurisdiction 
of the civil courts in that field. C. K. 
Allen (“Law in the making” — 7th Edn. 
pp. 591-592) notes :— 


“A vast change has come over our 
‘administration of justice’, It can no 
longer be considered as the monopoly 
of the courts of law......... The govern- 
ment has created tribunals with a lavish 
hand... Of course, these are all 
Subordinate jurisdictions and most of 
them, especially since the passing of the 
Tribunals and Enquiries Act, 1958 are 
subject to some form of appeal: while, 
as we have seen. even the determina- 
tion of non-statutory (e. g, domestic) 
tribunals are subject to control’ by the 
courts by declaratory judgment, But it 
is obvious that when we come to con- 
sider the ‘administration of Justice’ in 
England, we are confronted with a sys- 
tem utterly different from that which 
prevailed a hundred or even fifty years 
ago, The courts of justica have often 
first word is 
usually of more importance to the 
citizen”. 

In Arlidge’s case (1915 AC 120) the 
House of Lords noticed that adjudication 
by the Local Government Board was 
one, 

“affecting property and the liberty 
of a man to do what he chooses with his 
own”, 


and that such powers were conferred on 
it in the imterests of the public. Vis- 
count Haldane L. C. observed :— 
‘when, therefore, Parliament entrusts 
it with judicial duties, Parliament must 
be taken, in the abSence of any decla- 
ration to the contrary, to have intend- 
ed it to follow the procedure which 
is its own, and is necessary if it ig to 
be capable of doing its work efficiently.” 


7. Two or three important things 
follow from what has been seen so far. 
First, the administration of justice, or 
at any rate. a substantial part of it is 
now patterned: in a manner different 
from what it was some half a century 
ago. Second, the special tribunals which 
constitute the core of this new pattern 
are exercising judicial functions in- 





1981 Cheru Ouseph v. 


herent in the sovereign State. Third, 
the powers exercised by them are in 
many cases indistinguishable in content 
from those exercised by courts of justice. 
Further, exercise of such powers by 
them is vital to the citizen despite the 
supervisory powers of superior courts 
over such exercise If this be the true 
position, the reality which cannot be 
overlooked from the functional point of 
view, how are we to proceed in delimit- 
ing the powers of these bodies in mat- 
ters of procedure, at least in areas not 
directly covered by statutes ? 


- away the aforesaid two 


8. The Motor Vehicles Act, 1939 pro- 
vides for an Appellate Authority to 
hear complaints against the décision of 
Regional Transport Authorities, andthe 
question had often arisen whether the 
appellate authority had the power to 
remand, The statute, doeg not confer 
any such power, and the argument has 
been that only those powers conferred 
by statute could be found to exist. A 
Full Bench of this Court, in Dharmadas 
v. S. T. A. T. (AIR 1963 Ker-73) repel- 
led this contention by relying on the 
principle that. where an Act confers a 
jurisdiction, it also impliedly grants 
“the power of doing all such things, or 
employing such means, as are essential- 
ly necessary to its execution.” The 
same principle was invoked by the Sup- 
reme Court in I. T. Officer v. Moham- 
med Kunhi (AIR 1969 SC 430) to hold 
that the Income-tax Appellate Tribunal 
had the power to stay recovery of 
penalty. The court held that an express 
grant of appellate power carried with 
it by necessary implication the auth- 
ority to use all reeasonable means to make 
such grant effective. The argument that 
there was no room for equitable ap- 
proaches in matters of taxation was re- 
jected by observing that the principle 
applied only to the taxing part of the 
statute and not to the procedural part. 

9. It is important to notice here that 
Section 131 of the Income-tax Act con- 
fers on the Income-tax Officer, the Asst. 
Commissioner and the Commissioner the 
Same powers as are vested in the court 
under the Code of Civil Procedure in 


-matters relating to discovery and in- 
spection, enforcing the attendance .of 
witnesses, compelling production of 


books, and issuing commissions and alli- 
ed matters. Section 255 (6) of the Act 
extends these powers to the .Appellate 
Tribunal also, The case before the 


that where an . 
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Supreme Court was thus one where cer- 
tain powers under the Code were ex- 
pressly conferred on the tribunal, while 
others were not; and still, the court 
found no difficulty in granting to the 
Appellate Tribunal a power similar to 
the one under Order 41, Rule 5. The 
enumeration of certain powers by the 
legislature and the mere failure to grant 
others, was thus held to be no bar, if 
the recognition of such power was 
necessary for making the power granted 
effective. 

10. It may be possible to explain 
decisions as 
based on the principle. that an appel- 
late authority should have the power to 
preserve the property or the rights in- 
volved pending disposal of the appeal 
itself, - But in Dy. Conservator v. Saro- 
jini (1980 KLN 28) : (AIR 1981 Ker 44) 
Chandrasekhara Menon, J. referred to 
the authorities as cited therein observe 
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_that (at p. 47 of ATR): 


“Inherent jurisdiction is there even 
with tribunals of limited jurisdiction”. 


Counsel characterised the above ap- 
proach as revolutionary, but a reference 
to Note 1-C of the Commentary on Sec- 
tion 151 C..P. C by AIR Com- 
mentaries, C. P. C. 9th Edition, Vol. 2, 
p. 771 indicates that some other 
courts at least have taken the same 
view, 

11. In Lipton Lid. v. Their Emplo- 
yees (1959) Lab LJ 431: (AIR 1959 SC 
676) the Supreme Court held, without 
reference to the provisions of the 
statute and the rules, that the Labour 
Appellate Tribunal had the power to 
correct accidental slips or clerical 
errors, And in Dhani Devi v. S. B. 
Sharma (AIR 1970 SC 759) it was held 
applicant for a stage 
carriage permit (under the Motor Vehi- 
cles Act) died before the final- disposal 
of his application, the Regional Tran- 
sport Authority had power to substitute 
the person succeeding to the possession 
of the vehicle in the place of the deceas- 
ed and to allow the successor to pro- 
secuta the application. The court said 
(at p. 761 of ATR): 


“In the absence of any statute 
or statutory rule, the Regional. 
Transport Authority may devise any 


reasonable procedure for dealing with 
the  situations......... The Regiona] Tran- 
sport Authority has complete discretion 











ae 
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in the matter of allowing or 
substitution.” 

This was not a case of appellate power, 
and the Act and the Rules did not 
confer any power on the R. T. A. to 
bring successors on record; but the court 
held that in the absence of any prohi- 
bition, the R. T. A. was entitled to ex- 
ercise its discretion. 

12. What, after all, is the . inherent 
power saved by Section 151 of the Code 
of Civil Procedure? A court is con- 
stituted for doing justice and must be 
deemed to possess all powers as may 


Cheru Ouseph v. 
refusing 


- be necessary to do the right and undo, 


wrongs in the course of administration 
of justice. Of course, the court must 
have jurisdiction over the proceedings 
before it can exercise the inherent 
power: but when that is granted, its 
power to advance the cause, of justice 
by relying on unenumerated powers — 
Op inherent or residuary power, as it is 
often called — cannot be denied to it. 
And therefore, where a tribunal exer- 
cises the same kind of power i e. part 
of the judicial power of the State, as 
the Supreme Court has observed, why 
should it be denied similar inherent or 
residuady powers? If you do not like 
the name, call it by another; but so long 
as the tribunal is deciding legal dis- 
putes and determining the rights of 
citizens as any other court, you cannot, 
without endangering its efficiency, deny 
to it all powers which are necessary 
for the administration of justice, This 
isnot to convert every tribunal into a 
tyrant, but only to recognise the reality 
that tribunals have come to stay as 
instruments of administration of justice, 
and that occasions may arise where they 
too will have to step into areas unchar- 
tered by the statute and the rules, in 
the interests of justice, 
goes out of its way in the fulness of 
itg powers, the superior courts are there 
to correct it, as noticed by Allen; and 
as also observed by him, the first ad- 


judication is more important to the 
litigant than the last, 
13. I would therefore say, as indi- 


cated by the Supreme Court in Dhani 
Devi's case (AIR 1970 SC 759), that in 
respect of procedural matters, all powers 
which are not specifically denied by the 
statute or the statutory rules, should 
be vouchsafed to a tribunal so that it 

may effectively exercise its judicial 


. generally 


If a tribunal. 


a 


A.L B. 


Kunjipathumma 
function. . Corpus Juris Secundum (Arti- 
cle 157, “Public Administrative Bodies 


and Procedure,”) 
ing passage :— 
“Apart from and without reference to 
Statutory authority therefore and sub- 
ject to some restrictions and limitations, 
it has been held that an administrative 
agency may correct or amend its orders, 
Thus it has been held, except as quali- 
fied by statute, administrative tribunals 


possess the inherent power to modify 
their judicial acts to serve the ends of 
essential justice and the policy of the 
law; and that the general power of an 
administrative body over its decisions 
includes the right to modify a decision 
so as to reach a different result on the 
same record”. 

This almost amounts to secourititon of a 
power of review: but Article 114 con- 
tains the following also :— 

“An administrative body may 
conduct its proceedings 
in such manner as will best 
duce to the proper dispatch of 
its business and to the ends of justice, 
It ig generally permitted a wide dis- 
cretion and latitude in procedural de- 
tails and ordinarily may establish its 
own rules and regulations as to practice 
and procedure, although it must con- 
form to standards of fairness and re- 
asonableness”, 

14. A litigant may sometimes fail to 
reach a court in time for reasons beyond 
his controL The train may be late, the 
bus may break down, the car may be 
held up at a railway-crossing. If a 
Rent Control] Court dismisses his ap- 
plication for default in the meanwhile, 
and if it is held to be powerless to re- 
store it even when proper reasons are 
shown, that will be to allow the past 
to persist into the present, with all the 
merits on one side and dry -technicality 
on the other, Section 23 of Act 2/65 
is not designed to make the tribunal 
powerless in such matters, but only tO 
supplement its powers with some of the 
well-known trappings of a court, In 
this view, I hold that a Rent Control 
Court hag the power, in appropriate 
cases, to restore an application dismissed 
for default. 

The C. R. P. is therefore : 
but without costs. 


contains the follow- 





dismissed, | 


Revision dicmissed. 





END 
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powers given under R. 114 
—R. 114 (2), (3) and (4) — M. P. Fertiliser 
' (Prices Control) Order (1974), CL 3 (1) — 
Essential Commodities Act (1955),. S. 3 — 
Fertilizer (Control) Order (1957), Cl. 3 — 
Conflict between provisions of two orders — 
Order under Defence of India Act would pre- 
vail (Feb) 44 A 
Divorce Act (4 of 1869), S. 10 — Adultery — 
Standard of proof is not same as is required 
to prove a criminal charge (Jun) 112 (SB) 
Electricity Act (9 of 1910), S. 26 (1} and (6) 
— Expression “meter is correct” — Means 
there ig no defect or fault in meter — Word 
“correct” is not word of art — Has to be 
understood in its ruinar. meaning 
i (Sep) 170 B 
—S. 26 (6) and D Explanation — Appli- 
cability — Electric meter not- registering cor- 
rect consumption due to defect not in meter 


but in wiring — Section 26 (6) not attracted ` 


(Sep) 170 A 


Scheme made on 20-3-1981 


(Feb) 44 B 


(Feb) 44 B. 


Essential Commodities Act (10 of 1935), S. 3 
— See also Defence of India Rules (1971), 
R. 114 (2), (3) and (4): (Feb) 44 A 
——Ss. 3, 5 — Madhya Pradesh Foodstuffs 
(Distribution) Control Order (1960), Cl. 3 — 
Order of State Government D/- 30-10-1980 
amending 1960 Control Order and excluding 
appointment . of- retail dealers from. its. pur- 
view — Order made without concurrence of 
Central Government — Validity 

(Oct) 203 A 
— 5s. 3, 5 — Madhya Pradesh Foodstuffs 
(Distribution) Control Order (1960), Pre. — 
Validity — Order made by State Government 
in exercise, of its delegated power under S. 5 


— Formation of opinion necessary for making . 
‘order held was delegated . 


(Oct) 203 B 
—Ss. 3, 5 — Madhya Pradesh Foodstuffs 
(Distribution). Control Order (1960), Cl. 2(d) 
— Scheme for distribution of foodstuffs 
through ‘fair price shops made by - Govern- 
ment by: Order dated 20-3-1981 — Scheme 
does not suffer from vice of sub-delegation 
(Oct) 203 -C 
—Ss. 3, 5 — Madhya Pradesh Government 
Order dated 30-10-1980 amending Foodstuffs 
(Distribution) Control Order (1960) — 
— Order or 
Scheme is not violative of Art. 19 (1) (g). 
(Constitution of India, Art. 19 ‘(1) (g)):: 
(Oct) 203 E 
—Ss. 3, 5 — Madhya Pradesh Foodstuffs 
(Distribution) Control Order (1960), Cl. 2 (d) 
— State Government Notification D/- 20-3- 
1981 making Scheme for distribution of food- 


‘stuffs through fair price shops — Favoured 


treatment given to Co-operative Societies: in 


-the matter of appointment as agent under 


CL 2 of the Scheme — Article 14 is not 
violated (Oct) 203 F 
—Ss, 3, 5 — M. P. Government Order D/- 
30-19-1980 aménding M. P. Foodstuffs (Dis- 


tribution) Control Order (1960), Cl. 2 (d) — 


Scheme dated 20-3-1981 — Order or Scheme 
held were not made with mala fide intention 
(Oct) 203 G 
— 5s. 3, 5 — M. P. Foodstuffs (Distribution) 
Control Order (1960), Cl. 2 (d) — Scheme 
made by State Government Notification D/- 
20-3-1981 — Cannot be declared invalid on 
ground that 1960 Control Order was more in 
favour of weaker sections of the Society 
(Oct) 203 H 
——Ss. 3 (6) and 5 — Order of M. P. Gov- 
ernment, D/- 30-10-1980 amending Foodstuffs 
(Distribution) Control Order (1960) — 
Scheme made .on 20-3-1981 — Order or 
Scheme not bad even if they were not laid 
before Parliament (Oct) 203 D 
S. 5 — See Ibid, S.3. -~ . 
(Oct} 203 A, B, C, E, F, G, H 








Lg 





of e 


heirs under S. 15 (2) 


“ Fatal Accidents Act (13 of ae S 
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Evidence Act (1 of 1872), S. 16 — See also 
Madh. Pra. General Clauses Act (1958), S. 28 

(Apr) 76 D, E 
——Ss, 16 and 114 — Endorsement of ‘re~ 
fusal’ on letter sent by post — Correctness 
of presumed - (Apr) 76 C 
——Ss. 57 and 60 — Ancient facts of a public 
nature — Can be proved by aig ‘aaron 
of repute — Opinion of competent lead per 
sons in their treatises can be received in evi- 


dence (May) 82 A 
——S. 60 —-See Ibid, S. 57 (May) 82 A 
——S. 67 — See Insurance Act (1938), S. 45 
(Apr) 69 A 
——S. 68 — See Insurance Act (1938), S. 45 
: (Apr) 69 A 
——S. 114 — See Bee 
(1) Ibid, S. 16 (Apr) 76 C 


(2y Madh. Pra. General Clauses Act (1958), . 


S. 28 (Apr) 76 D, E 
1-A — 
. 110-A 
Ae) rr 
General Clauses Act (10 of 1897), S 
See Motor Vehicles Act (1939), S. 58. 

* (ul 121 A 
——S. 24 — See Caltex (Acquisition of 
Shares of Caltex Oil Refining (India) Limited 
and of the Undertakings in India of Caltex 
(India) Limited) Act (1977), S. 9 (3) 


See Motor Vehicles Act (1939), S 


Qul) 123 B 

——S. 27 — See 
(1) Essential Commodities Act (1955), S. 3 
(Oct) 203 A 


(2) Houses and Rents — Madh. Pra. Ac- 
commodation Control Act (1961), Sec- 
tion 12 (1) (a) (Apr) 76 B 
(3) parr Pra. General Clauses Act (1958), 
28 {Apr) 76 D, B 
Gold (Conteod Act (45 of 1968), S. 16 — De 
claration under — Exemption limits — Per- 
son holding ornaments and articles in two 
different capacities — They cannot be clubbed 
together for purpose of declaration (Nov) 253 
Hindu Law — Religious Endowments — See 
also Constitution of India, Art. 25 (1) 


(May) 82 D 
—— Religious endowments — Math and 
Debuttar — Distinction (May) 82 B 


——Religious Endowments — Math — Ap 
pointment as Mahant — Validity 
(May) 82 C 
Hindu Succession Act (30 of 1956), S. 14 — 
See Ibid, S. 15 (1) and (2) (Feb) 39 
S——S. 14 (2) — See Succession Act (1925), 
Ss. 82 to 88 (Nov) 236 
——Ss. 15 (1) and (2) and 14 — Wife’s suit 
for partition of her father’s property — Wife 
dying, husband could not claim to be sub- 
stituted — Property devolved on father’s 
(Feb) 39 


Hindu Succession Act (contd.) 

——S. 22 (1) and (2) — Section 22 (1) and 
(2) apply only to proposed and not to con- 
cluded transfer (Nov) 250 A 
——S. 22 (2) — Civil P, C. (1908), O. 7, 
Rr. 1 and 11 and O. 8, R. 2 — A and 'B heirs 
to property of deceased — Transfer of his 
interest by A to third person concluded — 
Application by B to Court under S. 22 (2)— 
Maintainability (Nov) 250 B 

HOUSES AND RENTS 

—Madhya Pradesh Accommodation Control 
Act (41 of 1961), S. 2 (i) — Liability to pay 


mesne profits when arises (Apr) 76 I 
——S. 6 (2) (b) — See Ibid, S. 12 (1) (a) 
(Mar) 55 B 


——S. 12 (1) (a} and (c) — See also 
(1) Debt Laws — Madhya Pradesh Anu- 
suchit Jati Avam Anusuchit Janjati 

Rini Sahayata Adhiniyam (12 of 1967), - 

S. 8 (1), (2) (Nov) 241 

(2) T. P. Act (1882), S. 106 (Apr) 76 F 
—Ss.. 12 (1) (a), 24 (1) and 6 (2) b) — 


. Transfer of Property Act (1882), S. 105 — 


Agreement between landlord and tenant for 
payment of monthly rent in advance is valid 
(Mar) 55 B 
——S. 12 (1) (a) — Civil P. C, (1908), O. 6, 
R.°2 — Suit by landlord under S. 12 (1) (a) 
to evict tenant — Plaint alleging non-pay- 
ment of rent by tenant but not alleging non- 
tender of rent as well, as required by S. 12 
(1) (a) — Effect (Mar) 55 C 
——S. 12 (1) (a), M. P. Accommodation Con- 
trol Rules (1966), R. 15 — Aided by S. 28 
M. P. General Clauses Act ‘refusal’ of notice 
sent by registered post properly addressed 
would amount to service by refusal 
(Apr) 76 B 
——S. 12 (1) (a) — Landlord’s right to evict 
defaulter tenant is not barred by M. P. Act 
12 of 1967 (Apr) 76 G 
——Ss. 12 (1) (a); 13 (1) and (2) — Suit for 
eviction — Tenant disputing rate of rent and 
amount of arrears of rent — Also filing ap- 
plication for extension of time to deposit 
arrears of rent (Nov) 244 A 
——S. 12.(1) (b) — Subletting — Non-re- 
sidential premises —- Tenant taking another 
person as partner in business — Held did not 
amount to subletting (Nov) 244 B 
——S, 13 (1) and (2) — See Ibid, S. 12 (1) (a) 
(Nov) 244 A 
——S. 24 (1) — See Ibid, S. 12 (1) (a) © 
(Mar) 55 B 
—Madhya Pradesh Accommodation Control 
Rules (1966), R. 15 — See Houses and Rents 
— M. P. Accommodation Control Act (1961), 
S. 12 (1) (a) (Apr) 76 B 
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Industries (Development and Regulation) Act 
(65 of 1951), S. 18-FB — Section is protected 
by Art. 31-A (1) (b) of the Constitution 


(Aug) 140 B 
——S. 18-FB — Orders under, suspending 
operation of contracts — Orders are not 
violative of Arts. 14, 19 and 31 of the Con- 
stitution (Aug) 140 E 
-——S,. 18-FB (1) (b) — Suspension of opera- 


tion of contracts on Goyt. taking over the 
undertaking — Where satisfaction of Govt. 
is recorded in the order, presumption arises 
that Govt. was really satisfled — Burden of 
proving contrary is on other side 

(Aug) 140 F 
——S§. 18-FB (2) — Section is protected by 
Art. 31-A (1) (b) of the Constitution, though 
that was amended after Constitution (39th 


Amendment) Act (Aug) 140 D 
-—S, 29-D — Section offends Arts, 14 and 
31-A (1) (b) (Aug) 140 C 


Insurance Act (4 of 1938), S. 45 — Age of 

insured admitted — Death of insured — 

Documentary evidence to prove correct age 

f (Apr) 69 A 

~——S§. 45 Proviso — Scope (Apr) 69 B 

Interpretation of Statutes — Heading of sec- 

tion — It does not control plain language of 

section (Jun) 101 E ue 

—— Reasonable construction — See 

Municipalities Act (1961), S. 16 ay tae 

~—Rules of construction — See M. P. 

Cinemas (Regulation) Act (1952), S. 3 

(Sep) 190 A 

Land Acquisition Act (1 of 1894), Ss. 9, 23 

— Acquisition of land — Market value — 

Claim for enhancement (Dec) 263 A 

——S. 23 — See Ibid, S.9 | (Dec) 263 A 

——S. 23 (i) — Compensation — Deter- 

mination of rate (Dec) 263 B 

——S. 24 fifthly — Compensation — De- 

termination of — Failure to prove that the 

determination was influenced by what is pro- 
hibited by S. 24 fifthly — Compensation 

awarded held just and proper {Dec} 263 C 

Madhya Pradesh Accommodation Control 
Act (41 of 1961 
See under Houses and Rents. 

Madhya Pradesh Accommodation Controt 
Rules (1966) 

See under Houses and Rents. 

Madhya Pradesh Anusuchit Jati Avam Ano- 
suchit Jan Jatt Rini Sahayata Adhiniyam 
a2 of 1967) 

See under Debt Laws. 
Madhya Pradesh Ceiling on Agricultural 
. Holdings Act (26 of 1960) 

See under Tenancy Laws. 
M. P. Cinemas (Regulation) Act (17 of 1952), 
S. 3 — M. P. Cinemas (Regulation) Rules 
(1972), R. 6 — Rules contemplate establish- 


a 


M. P. Cinemas (Regulation) Act (contd.) 
ment of quasi-permanent cinema — Licence 
or no objection certificate granted is valid — 
(interpretation of Statutes — Rules of con- 
struction) (Sep) 190 A 
——Ss. 3, 5 — M. P. Cinemas (Regulation) 
Rules (1972), Rr. 3, 5 — Grant of ‘no objec- 
tion certificate’ — Necessity to give personal 
hearing t®@ objectors. (Constitution of India, 
Art. 226 — Natural justice), (Sep) 190 D 
——S. 5 — See also Ibid, S. 3 (Sep) 190 D 
——S. 5 — M. P. Cinemas (Regulation) 
Rules (1972), Rr. 100 and 101 — Grant of 
license — Licensing Authority must be satis- 
fied that rules have been complied with 
(Sep) 190 E 
M. P. Cinemas (Regulation) Rules (1972), 
R. 3 — See M. P. Cinemas (Regulation) Act - 


(1952), S. 3 (Sep) 190 D 
——R. 3 (2) — See Constitution of India, 
Art. 226 (Sep) 190 B 


——Rr. 3 (3) — Application for ‘no objec- 
tion certificate’ — Failure to indicate exist- 
ence of hospital within distance of 200 metres 
of proposed site — Effect (Sep) 190 C 
——R. 4 — See Constitution of India, Arti- 


cle 226 (Sep) 190 B 
——R. 5 — See M. P. Cinemas (Regulation) 
Act (1952), S. 3 (Sep) 190 D. 


——R. 6 — ‘No objection certificate’ for 
establishing cinema — Writ petition challeng- 
ing grant of — Who can file. (Constitution 
of India, Art. 226) (Sep) 190 F 
——Rr. 100-101 — See M. P. Cinemas (Re- 
gulation) Act (1952), S. 5 (Sep) 190 B 
Madhya Pradesh Civil Courts Act a9 „f 
1958),. S. 21 (3) — Refusal to hear revision 
against grant of interim injunction during 
summer vacation by District Judge — Not 
valid (Sep) 166 
Madhya Pradesh Fertiliser (Control) Order 
(1957), Cl. 3 — See Defence of India Rules 
(1977), R. 114 (2), (3) and (4) 
(Feb) 44 A 
Madhya Pradesh Fertilisers (Prices Control) 
Order (1974), Cl. 3 — Constitution of India, 
Art. 14 — Classification in prices of stock as 
on the date of order and that purchased after 
issuance of order — Is reasonable classifica- 
tion — Art. 14 not violated (Feb) 44 C 
—Cl. 3 — Fixation of price under Ci. 3 — 
Fane maximum price prevailing on certain date 
fixed by Central Government — CL 3 could 
not be said inoperative as such notification 
of Central Government fixing prices’is no 
longer in force (Feb) 44 D 
—Ci. 3 (1) — See Defence of India Rules 
(1971), R. 114 (2), (3) and (4) (Feb) 44 A 
Madhya Pradesh Foodstoffs (Distribution) 
Control Order (1960), Pre. — See Essential 
Commodities Act (1955), S. 3 (Oct) 203 B 
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M. P. Foodstuffs (Distribution. Control Order 
(contd.) 

——€lL 2 (d) — See Essential Commodities 

Act (1955), S. 3 (Oct) 203 C, F, G, H 

——CL 3 — See Essential Commodities Act 

(1955), S. 3 (Oct) 203 A 


Madhya Pradesh General Clauses Act (3 of 
1958), S. 28 — See also Houses. and Rents — 
Madh. Pra. Accommodation Control Act 
(1961), S. 12 (1) {a) (Apr) 76 B 
——S. 28 — Presumption arising from S. 28 
M. P. General Clauses Act is mandatory 
while that drawn with the aid of Ss. 16 and 
114 Evidence Act is not (Apr) 76 D 
S. 28 — Once service by ‘refusal’ is pre- 
sumed the postman need not be examined 
(Apr) 76 E 

Madhya Pradesh Krishi Upaj Mandi Adhi- 
niyam (24 of 1973), Ss. 2 (1) Gj), (p), 32, 6— 
Market functionary — Definition of — In- 
cludes a textile mill it being a “trader” 

l ' (Feb) 30 A 
——S. 6 — See Ibid, S. 2 (1) ()) 

f (Feb) 30 A 
—Ss. 17, 19 — Performance of all the 
duties prescribed under S. 17 is not a condi- 


tion for levy of market fee 
(Oct) 220 D (FB) 


(1) Ibid, S. 17 (Oct) 220 D (FB) 
€2) Ibid, S. 21- (Oct) 220 A (FB) 
—S, 19 — Market fee — Enhancement of 
rate — No relation to service to be rendered 
— Enhancement is invalid (Feb) 30 B 
——S. 19 — Agricultural produce purchased 
outside of market area and brought in market 
area but not for purpose of sale — Levy and 
recovery of market fee on such agricultural 
produce — Invalid (Feb) 30 C 
—Ss. 21, 19 — Best judgment assessment 
— Petitioner failing to produce accounts when 
called upon to do so — Market Committee 
can proceed to assess him in a quasi-judicial 
manner — M. P. No. 37 of 1967, D/- 10-4- 
1970 (MP), Overruled (Oct) 220 A (FB) 
—S. 32 — See Ibid, S. 2 (1) 0) 
(Feb) 30 A 
S. 33 — Cancellation of licence — Op- 
portunity to show cause not given — Order 
not showing reasons for cancellation — Can- 
cellation would be in contravention of S. 33 
(Feb) 30 D 
Madhya Pradesh Land Revenue Code (20 of 
1959), S. 185 (1) Gi) (b) — Occupancy tenant 
and Bhumiswami — Conferral of status 
(Dec) 259 B 


Madhya Pradesh Lok Parisar (Bedakhali) 

Adhiniyam (6 of 1976), Ss. 4, 5, 9 — See Con- 

stitution of India, Art. 14. (Feb) 41 
1981 (M, P.) Indexes/1 (2) (4 pp.) 





—S. 19 — See 





Madhya Pradesh Motor Vehicles Rules 
(1974), R. 239 — See Motor Vehicles Act 
(1939), S. 68 (2) (r) (Sep) 178 A 





29-4-1978 under R. 239 (2) (i) by District 
Magistrate —- Invalid — Motor Vehicles 
Act (1939), Ss. 68 (2) @), 76 (Sep) 178 B 
Madhya Pradesh Monicipalities Act (37 of 

1961) 

See under Municipalities. 
Madhya Pradesh Tendu Patta (Vyapar Vini- 
yaman) Adhiniyam (29 of 1964), S. 4 — See 
Constitution of India, Art. 14 (Oct) 214 
Ss. 7, 12 — See Constitution of India, 
Art. 14 ` (Oct) 214 
Medical Council Act (102 of 1956), S. 19-A 
—-— See Ibid, S. 33 (Aug) 129 B 
S. 33 — Regulations made under, Regu- 
lation II, Proviso — Selection of candidates 
for admission to medical course — Require- 











ment of obtaining minimum marks is man- 
datory (Aug) 129 A 

Ss. 33 and 19-A -— Regulations made 
under S. 33, Regn. If — Validity of — It 


is not beyond the power conferred on Medi- 
cal Council by S. 33 (Aug) 129 B 
Motor Vehicles Act (4 of 1939), S. 58 — 
Motor Vehicles Amendment Act (56 of 1969), 
Ss. 1 (2}-25 — Notification under S. 1 (2) 
— Enforcement of S, 25 from 2-3-1970 — 
Subsequent notification under S. 1 (2) by 
Central Government to modify previous 
Notification — Enforcement of S. 25 from 
1-11-1970 — Held invalid — Principles em- 
bodied in S. 21 of General Clauses Act — 
Not applicable (Jal) 121 A 
S. 58 — Renewal of permit — Permit 
expired on 31-1-1971 — Application for 
renewal made, on 20-11-1970 i.e. 60 days 
before its expiry — Section 58 amended on 
2-3-1970 — Effect (Jul) 121 B 
-—S. 68 (2) í) — See also M. P. Motor 
Vehicles Rules (1974), R. 239 (1) and (2) 
(Sep) 178 B 
Ss. 68 (2) (xr), 76 and 91 (2) (e) — 
M. P. Motor Vehicles Rules (1974), R. 239 
— Scope of R. 239 — It deals with notified 
bus-stand or halting place referred to in 








S. 68 (2) í) only (Sep) 178 A 
——S. 76 — See ` 
(1) Ibid, S. 68 (2) (r) (Sep) 178 A 


(2) M. P. Motor Vehicles Rules (1974), 

R. 239 (1) and (2) (Sep) 178 B 
——S. 91 (2) (e) — See Ibid, S. 68 (2) ©) 

(Sep) 178 A 

——S. 95 (2) — Truck accident — Negli- 


-gence of driver of truck — Liability of 


insurer to pay compensation (Novy) 225 
S. 110-A — Application for compensa- 
tion by brother of deceased — Mot main- 
tainable — Not ‘legal representative’ for 
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Motor Vehicles Act (contd.) 
purpose of claiming compensation in view 
of definition of the term in S. 1-A of Fatal 
Accidents Act — Section 2 (ii) of Civil P. C. 
defining ‘Legal Representative’ is not attract- 
ed. 1980 MPLJ 95, Overruled; AIR 1977 
Guj 195 and AIR 1967 Mad 123, Not Fok 
lowed in view: of AIR 1977 SC 1248 

(Aug} 151 
——S. 110-A — Negligence on the part of 
driver — Jeep negotiating hill — Driver see- 
ing goats — Still not reducing speed of jeep 
— Held driver was negligent (Sep) 173 A 
——S. 110-A — Assessment of damages — 
Method of (Sep) 173 B 
Motor Vehicles (Amendment) Act (56 of 
1969), S. 1 (2) — See Motor Vehicles Act 


(1939), S. 58 (Jul) 121 A 
—--S, 25 — See Motor Vehicles Act (1939), 
S. 58 (Jul) 121 A 


MUNICIPALITIES 
—Madbya Pradesh Municipalities Act (37 of 
1961), Ss. 16, 36 (2), 328 — First committee 
of newly constituted Municipality —- Expiry 
of its term of two years — Government is 
competent to appoint Administrator.. (Inter- 


pretation of Statutes — Reasonable con- 
struction) (Sep) 186 
——Ss. 349, 283, 130 — Regulation of 


dangerous and offensive trades — Charge of 





licence fee —Enhancement — Validity 

: (Mar) 62 CFB) 
Police Act (5 of 1861), S. 30 — See Tort — 
Vicarious liability (Apr) 65 
Railways Act (9 of 1890), Ss. 73, 77 — 


General responsibility of railway as carrier 
— Nature and extent of (May) 95 A 
——Ss. 73, 77 — Expression “in transit” 
occurring in S. 73 — Interpretation of 
(May) 95 B 
S. 77 — See Ibid, S. 73 (May) 95 A, B 
Representation of the People Act (43 of 
1951), S. 33 — See Ibid, S. 100 (1) (c) 








(Feb) 26 B 
S. 33 (1) — Nomination form an Pre- 
sentation of — Requirement as to signature 


of elector as proposer — Not inconsistent 
with Art. 84 of the Constitution — S. 33 not 
ultra vires the Constitution (Feb) 26, A 
Ss. 82, 86 (1) — Election petition — 
Allegation as to distribution of pamphlets 
containing false statements in 
personal character of petitioner — Person 
who distributed such pamphlets and who 
was also one of duly nominated candidate 
for election but withdrawn his candidature, 
subsequently, not impleaded as party to 
petition —- Petition liable to be dismissed in 
view of S. 86 (1) (Dec} 268 
———S, 86 (1) — See Ibid, S. 82 (Dec) 268 





relation to > 


Representation of the People Act (contd.) 

——Ss. 100 (1) (c), 33 — Nomination paper 
rejected as it had no signature of elector as 
proposer — Not improper rejection within 


` meaning of S. 100 (1) (c) — Election peti- 


tion challenging vires of S. 33 of the Act — 
Not covered by Cl. (c) (Feb) 26 B 
Sale of Goods Act (3 of 1930), S. 4 — See 
Motor Vehicles Act (1939), S. 95 (2) 

i - (Nov) 225 
Stamp Act (2 of 1899) 

See under Stamp Duty. 
STAMP DUTY f 

—C. P. and Berar Stamp Roles (1942), R. 7 
— See Stamp Duty — Stamp Act (1899), S. 
13 (Feb) 37 
—Stamp Act (2 of 1899), S. 13— C. P.-and 
Berar Stamp Rules (1942), S. 7 — Stamp sheet 
crossed with a signature of executant — 
Would amount to cancellation of stamp. 
C. R. No. 646 of 1974, D/- 3-12-1975 (MP), 
Overruled (Feb) 37 
Ss. 35, 36 — Objection of defendant 
about admissibility of document — Tria 
Court deciding objection by admitting docu- 
ment on payment of deficit stamp duty and 
penalty — Prohibition under S. 35 does not 
apply to such document — Bar under S. 36 





is attracted — Revision against such order 
is not tenable. AIR 1964 Assam 138, Disent- ` 
ed from (Mar) 51 


——S. 36 — See Ibid, S. 35 (Mar) 5f 
Succession Act (39 of 1925), Ss. 82 to 88 and 
95 — Execution of will in favour of daughter 
— Property consisted of Sir lands and 
house — Construction of will (Nov) 236 
——S. 95 — See Ibid, Ss. 82 to 88 (Nov) 236 
; TENANCY LAWS 
—Madhya Pradesh Abolition of Proprietary 
Rights (Estates, Mahals, Alienated Lands) 
Act (1 of 1951), .S. 2 (9) — See Succession 
Act (1925), Ss. 82 to 88 (Nov) 236 
——S. 38 — See Succession Act (1925), Sec- 
tions 82 to 88 (Nov) 236 
—Madhya Pradesh Ceiling on Agricultura? 
Holdings Act (20 of 1960), S. 4 —- Invali- 
dating of transfers from Ist January, 1971 
by substituted S. 4 — It is on reasonable 
basis (Jun) 101 A (FB) 
S: 4 (1) (2) — See also Ibid, S. 5 (3) 
(Jun) 101 D ŒB) 
——S. 4 (1), (2) — Transfer made between 
1-7-71 to 7-3-74 by person holding land 
within ceiling area fixed by principal Act 
but more than ceiling area fixed by amend- 
ment Act, in anticipation of or to defeat 
provisions of Act as amended — Can be in- 
validated. 1980 RN 525 (Madh Pra) and 
1980 RN 482: 1980 Jab LJ 797, Overruled | 
un) 101 C (FB) 
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Tenancy Laws — M. P. Ceiling-on Agricul- 
tural Holdings Act (contd.) 
——S. 4 (1), (3} — Transfers or partitions 
to defeat provisions of Act — Proceedings 
under —- Jurisdiction of Competent Authority 
and Board of Revenue | (Feb) 23 
——S. 4 (1), (4) — Special burden of proof 
laid by sub-section (4) — Applies to ‘all 
transfers and partition covered by sub-sec- 
tion (1) (Jun) 101 B (FB), 
——Ss. 4 (1), 11 (2) and 11 (3) — Declara- 
tion of surplus land after holding inquiry 
under S. 4 (1) without publication of fresh 
draft statement as per directive of Board of 
Revenue by competent authority — Effect 
(Nov) 231 A 
——S. 4(3) — Appeal under S. 4 (3) — Duty 
of Appellate Tribunal indicated (Sep) 169 
——S. 4 (4) — Burden placed on transferor, 
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AIR 1981 MADHYA PRADESH 1 
FULL BENCH 
M. L. MALIK, C. P. SEN AND S. S.. 
SHARMA, JJ.* 
Mitthulal and others, Applicants v. 
Badri Prasad and others, Non-applicants. 
Civil Revn, No, 504 of 1976, D/- 12-8- 
a9s0.** 


(A) Civil P. C. (1908), S. 115, O. 22, 
Rr. 3, 5 — Order of abatement of suit — 
When appealable and: revisable, stated. 


(Per Malik and C. P. Sen, JJ., Sharma, 
J. Contra)— The orders of abatement 
which follow consequent on the failure 


. of the legal representative of plaintiff to 


be brought on record within the period 
allowed by law or due to the Court de- 
ciding that a particular applicant is ‘not 
the legal representative do not amount 
to decree. The reason is that the abate- 
ment is automatic consequent on the 
failure of the legal representative to be 
brought on record within the period - of 
limitation and no formal order is neces- 
sary. So there is no adjudication on the 


*(Note:— In this case, the Judges of the 
Full Bench differ in their views. The 
majority view is taken by Malik and 


C. P. Sen, JJ. and the minority, by. 


Sharma, J. The judgments in the case 
are printed in the order in which they 
are given in the certifled copy.—Ed.) _ 


Decided by Full Bench on order of re 


ference made by Shiv Dayal, C. J. and 
J. S. Verma, J. on 15-9-1976. 
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rights of the parties in the suit or appeal 
by such an order. Only those orders of 
abatement which follow the finding of 
the Court that the right to sue does - not 
survive on the death of the sole plaintiff 
or one of the plaintiffs to the surviving 
plaintiffs, are decrees and the remedy 
is to file an appeal. Even in cases where 
a part of the order is not appealable 
while the other part of the order is ap- 
pealable as a decree and the second part 
follows as a necessary consequence of 
the first part of the order, normally a re- 
vision will not lie because the former 
pie will merge in the decree. In an 

preferred against the decree, the 
first part of the order is also open to chal- 
lenge. Under §. 115 a revision can be: 
entertained only if the order is not ap- 
pealable, 


The deceased plaintiff Parmabai filed 
a suit-against the non-applicant-defen- 
dants for declaration of her title and for 
perpetual injunction restraining them 
from interfering with her possession of 
the property. Parmabai died on 24-10- 
1973. On 27-11-1973 the applicants filed 
an application under O. 22, R. 3 for being 
substituted as . legal representatives of 
the deceased plaintiff on the basis of a 
will executed in their favour by Parma- 
bai. Though the application was opposed 
by the defendants, it was allowed tenta- 
tively on 28-6-1975 and the applicants 
were permitted to be substituted as plain- 
tiffs in the case. The trial Court rejected 
the application for substitution made by 
the ‘applicants which was tentatively 
allowed on 28-6-75 without going into 
the question as to whether such a Will 


os 
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was made and whether the applicants 
were entitled to be substituted as legal 
representatives, The Court held that the 


suit had abated under. Order 22, Rule 3- 


(2) of the Code as two legal representa- 
tives i.e, daughter and the son of the de- 
ceased plaintif Parmabai were not 
brought on record within the period .of 
limitation. The suit having abated it was 
ordered to be consigned to the record, 


Held that the order of abatement did 
not follow any adjudication that the righ8 
žo -sue did not survive and, as such, there 
was no adjudication of- the rights of the 
parties and it did not amount to a decree 
and no appeal lay. The trial Court acted 
illegally and with material irregularity 
in rejecting the application for substi~ 
tution made by the applicants without 
holding any enquiry. A revision lay. 
against such a perverse order, 

. ' {Paras 5, 6, 8, 9J 


Per Sharma, J.:— The trial Court con- 
sidered the question whether the appli- 
cants who had been tentatively brought 
on record could lawfully represent the 
estate of the deceased plaintiff, Parmabai, 
From the reasons given by the Court 
while dealing with this question, it’ was 
implicit that its conclusion was that the 
applicants could not represent the estate 
of the deceased. This further found sup- 
port from the fact that the Court held 
the suit to be abated under Order 232, 
Rule 3. (2) or that it was unfit to proceed 
for failure to bring on record two legal 
representatives, a son and a daughter of 
deceased plaintiff within the period of 
limitation. The Court in addition held 
them to be necessary parties. According 
to it on Parmabai’s death, her son or sons 
from any of her husbands would be en- 
titled to inherit from her, It was further 
‘lear from the order that so far as. the 
abatement was concerned, it was in tha 
circumstances neither automatic nor a 
formal expression recognising abatement, 
The facts did not at all indicate that 
abatement was a fait accompli. The order 

clearly decided the right of the appli- 
cant-plaintiffs to file the suit for the re- 
lief as had been prayed for, on the basis 
of the alleged will. executed in their 


favour. Rightly or wrongly the rights of 
the applicants with regard to the suid 
property stood .adjudicated. The case was 
of a type wherein, in view of the order 
of abatement and dismissal, an appeal 
wonld He. [Paras 33. 35. 36! 


Mitthulal v. Badri Prasad (FB) 





A.L R. 
Cases Referred: Chronological Paras 
AIR 1979 SC 1393 10 
AIR 1974 SC 1069 10 
AIR 1971 SC 673 34 
AIR 1967 SC 49 34 
AIR 1966 SC 792 34 
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AIR 1954 Madh Bha 45 - 5,6,29 
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AIR 1953 Nag 28 8 
AIR 1953 Trav-Co 545 (FB] 5, 28 
AIR 1951 Nag 269 7, 30 
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AIR 1945 Lah 298 (FB). 5, 8, 25, 29, 36 
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AIR 1938 Cal 638 -5 


AIR 1928 All 532:26 AN LJ 820 4 
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(FB) 5, 31, 33 
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J, P, Sanghi, for Applicants; Y, S, 
Dharmadhikari with Ku, Kanti Rao, for 
Non-applicants, 

C. P. SEN, J. (for himself and Malik 
J.):— The following questions have been 
referred to the Full Bench for opinion as © 
the questions are of general import- 
ance:-— i 

(i) Where one part of the order is not 
appealable, while the other part of the 
same order is appealable as a decree, but 
the second part is followed as a necessary 
consequence of the former part of -the 
order, does a revision lie from tha for- 
mer part? 


Ui) Where it is held that by reason of 
some of the legal representatives of the 
deceased having not been brought on 
record, the suit cannot proceed and stands 
abated, will a revision lie from such- 
order, although in the latter part of the . 
same order, the suit is dismissed or con~ 
signed to the record? - 

2. Certain material facts are required 
to be stated in order tọ fully appreciate 


1981 . 


the questions referred, The. „deceased 
plaintiff Parmabai filed a suit- against the 
non-applicants-defendants for declara- 
tion of her title and for perpetual- in- 
junction restraining them from. interfer- 
ing with her possession of the property. 
Parmabaji died on 24-10-1973, On 27-11- 
1973 the applicants filed’ an application 
under Order 22, Rule 3 of the Code of 
Civil Procedure for being substituted as 
legal representatives of the deceased 
plaintiff on the basis of a will executed 
in their favour by Parmabai, Though 
the application was opposed by the defen- 
dants, it was allowed tentatively on 28-6- 
1975 and the applicants were permi 

to be substituted as.plaintiffs in the’ case, 
However, on 28-1-1976 one Gendabai, 
claiming herself to be the daughter and 
sole representative of the deceased plain- 
tiff, filed another application under 
Order 22, Rule 3 for being substituted in 
place of Parmabai. She also , challenged 
the status of the applicants as legal re- 
presentatives of the 
The trial Court: rejected ‘this application 
as being barred by limitation and also 
on the ground that it is not tenable be- 


cause of the triangular contest i e. there 


would be two sets of plaintiffs making 
rival claims. Curiously enough, the trial 
Court also rejected the application for 
substitution made by the applicants 
which was tentatively allowed on 28-6-75 
without going into the questions as to 
whether such a Will was made and whe- 
ther the applicants are entitled to be 
substituted as legal representatives, The 
grounds for rejection are (i) that it is be- 
ing 2 in one suit because apart from the 
claim made. by the original plaintiff the 
Court will have to adjudicate the ques- 


tion regarding validity of the Will and 
it can be treated to be an application for 
probate or letters of administration, As 
the propounder of the Will has to dis~ 
close names of the nearest heirs of tha 
testator and the applicants having not 
disclosed the names of Gendabai, daugh- 
ter, and another son of the deceased 
plaintiff through her first husband, their 
application has to be rejected for non- 
inclusion of the necessary parties and 
(ii) the suit has abated under Order 23, 
` Rule 3 (2) of the Code as the 2 legal 
representatives i.e. daughter and the son 
of the deceased plaintiff Parmabai were 
not brought on record within the period 
of limitation. The suit having abated, it 
shall be consigned to the record. Against 
Shis order, revision has been 
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8 The learned single Judge. found 
that.the revision raises interesting ` preli- 
minary questions. apart from the merits 
of the case: According to him, the op- 
erative part of the order- that the suit has 
abated amounts to a decree. He relied on 
Purshottamdas -‘Sakalchand v. Devkaran 
Kesheoji, ATR 1939 Nag 39. If that be so, 
an appeal lies and the present revision 
may not be tenable under Sec. 115 of the 
Code. But he also observed that the 
second part of the order regarding abate- 
ment is consequent to the first order 
whereby the trial Court has rejected the 
application for substitution. The ques- 
tion is when one order is the foundation 
for another order which necessarily . fol- 
lows the former, and no appeal lies from 
the former part of the order, although 
an appeal lies from the latter part, whe- 
ther revision will lie from the former 
part of the order. He, therefore, framed 
2 questions for opinion of a larger 
Bench referred to above, The matter 
was placed before Division Bench which, 
looking to the general importance of the 
questions raised, referred the matter to 
the Full Bench. ; i 

4.. Before answering ~ the questions 
raised, it is frst of all necessary to con- 
sider whether the order holding that 
suit has abated amounts to decree with- 
m the meaning of Section 2 (2) of the 
Code. The definition which defines de- 
cree is as under:— 


“Decree means the formal ` EERON E 
of an adjudication which, so far as re- 
gards the Court expressing it, conclu- 
sively determines the rights of the par- 
ties with regard to all or any of the 
matters in controversy in the suit and. 
may be either preliminary or final. It 
shall be deemed to include‘the rejection. 
of a plaint and the determination of any. 
question within Section 47 or Sec, 144, 
but shall not include— 

(a) any adjudication from which an 
Spell Hea ae pn. appeal froin an corder, 


(b) any order of dismissal for default, 
Explanation. A decree‘is preliminary 
when further proceedings have to be 
faken before the suit can.be completely 
disposed of. It is final when such adjudi- 
cation. completely disposes of the suit. 
eed be partly preliminary and partly 


- By ening ei Act No. 104 of 1976 the 
definition has been by excluding 
Ge es eee ee a 
_ de 





4 M.P. 


cree are (i) formal expression of an ad- 
judication; (ii) Adjudication on the rights 
of the parties with regard to all or any 
of the matters in controversy; (iii) Con- 
clusive determination of rights; and (iv) 
Adjudication must be in a suit. The de- 
cree. shall also include rejection of a 
plaint (Order 7, Rule 11) and the deter- 
mination of any question under Sec. 74 
(sic) but shall not include any adjudica- 
tion from which an appeal lies (Order 43) 
or an order of dismissal for default 
(Order 9) etc. An order not falling under 


the definition of ‘decree’ may have all: 


the force of a decree if expressly stated 
to be so, e.g. an order under O. 21, R. 50 
(2), Order 21, R. 58 etc, 


5. There seems to be a general con- 
sensus of judicial opinion that all orders 
of abatement are not decrees. Only those 
orders of abatement are decrees in which 
the Court comes to the conclusion that 
the right to sue does not survive on the 
death of the sole plaintiff or on the death 
of one of the plaintiffs to the surviving 
plaintiffs. The orders of abatement which 
follow consequent on the failure of the 
legal representative of plaintiff to be 
brought on record within the period 
‘allowed by law or due to the Court de- 
ciding that a particular applicant is not 
the legal representative, such orders do 
not amount to decree. The reason being 
that the abatement is automatic conse- 
quent on the failure of the legal repre- 
sentative to be brought on record with- 
in the period of limitation and no formal 
order is necessary. So there is no adjudi- 
cation on the rights of the parties in the 


suit or appeal by such an order. An order ` 


under Order 22, Rule 5 cannot obviously 
Tbe said to fall within the definition of 
decree for the following reasons (i) the 
order is made only for the purpose of de- 
termining who should continue the suit 
as brought by the original plaintiff. It 
is not intended to determine and it does 
not, in fact, determine the rights of the 
parties with regard to any of the matters 
in controversy in suit. The question that 
arises for decision and actually decided 
is not one arising in the suit itself but is 
one that arises in a collateral proceeding 
and has to be got decided before the suit 
can go on; and (ii) In order to operate as 
a decree, the adjudication must be one 
between the parties to the original suit 
or their legal representatives, and with 
regard to only matters in controversy 
between the original parties and, there- 
fore, cannot include a decision of the 


amnestion as to whether certain individual 


Mitthulal v. Badri Prasad (FB) 


.362 (FB); Sabitribai v. 


A.LB. 


is or is not entitled to represent one of 
such parties. In cases where the Cour 
comes to the conclusion that the right 
sue does not survive consequent on th 
death of the sole plaintiff or one of th 
plaintiffs to the surviving plaintiffs, the 
is final adjudication of the rights of th 
arties and the order amounts to decr 
Niranjan Nath v. Afzal Hussain, AI 
1916 Lah 245 (FB); Mt. Laxmi v. Ganpat, 
AIR 1921 Nag 23; Venkatakrishna v. Kri- 
shna, AIR 1926 Mad 586 (FB); Rampal 
Singh v. Abdul Hamid, AIR 1928 Oudh 
Jugal Kishore, 
AIR 1938 Cal 639; Ramcharan v. Hira- 
nand, AIR 1945 Lah 298 (FB); Brij Jivan 
Lal v. Shiam Lal, AIR 1950 All 57; Alyap- 
pan v. Kesavaru, AIR 1953 Trav-Co 545 
(FB) and Arjun v. Balwant, AIR 1954 
Madh Bha 45.] 


6. Wanchoo J. (as he then was) in 
Brij Jivan Lal v. Shiam Lal (supra) has 
held as under:— 


“In determining whether an order of 
abatement is open to appeal a distinction 
should be drawn between those cases of 
abatement where it is due to the failure 
of the heirs being brought on the record 
within the period allowed by law or due 
to the Court deciding that a particular 
applicant is not the legal representative, 
and those cases where the abatement is 
due to the Court deciding that the right 
to sue does not survive. In the latter class 
of cases, there is a decree meaning there- 
by a formal adjudication which conclu- 
sively determines the rights of the parties 
with regard to all or any of the matters 
in controversy in the suit.” 


Dixit J. (as he then was) in Arjun vy, 
Balwant (supra) has held as under:— 


“Where the abatement of a suit is due. 


te the Court deciding that the right to 
sue does not survive, there is a forma! 
adjudication which conclusively deter- 
mines the rights of the parties with re- 
gard to all or any of the matters in con- 
troversy in the suit and the order of the 
Court falls within the definition of a de- 
cree. In such a case, it is open to the 
party to appeal against the decision of 
the Court holding that the suit has abat- 
ed owing to the cause of action not sur- 
viving. It is not open to the party to 
apply for setting aside the abatement.” 


In the Travancore-Cochin Full Bench 
case it has been observed; appeal œs- 
missed on the ground of abatement—~ 


Order of dismissal] is a- purely formal 
order recognising the abatement 
which is a fait accompli and 


e 
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though it virtually disposes ‘of 
the suit it is not a decree since it does 
not adjudicate upon the rights of parties 
— Lower Court’s decree does not become 
merged in that order and the only decree 
which, is capable of execution is the 
lower Court’s decree which is kept in- 
tact. In view of the unanimity of deci- 
sions mentioned above, it has to be held 
that only those’orders of abatement 
which follow the finding of the Court 
that the right to sue does not survive on 
the death of the sole plaintiff or one of 
the plaintiffs to the surviving plaintiffs, 
the orders are decrees and the remedy 
is to file appeal. Even an application 
under Order 22, Rule 9 for setting aside 
abatement does not lie because this Rule 
applies only to cases where a person 
had never before applied to be the 
legal representative within the prescrib- 
ed time, and not to a person who has ap- 
plied within the time but whose applica- 
tion has been rejected. This Rule has also 
no application where the Court holds 
. that the suit has abated owing to the 
right to sue not surviving on the death 
of the sole plaintiff or one of the plain- 
tiffs to the surviving plaintiffs, for in 
such a case. there is a right of appeal. 


7. Of course,. there are certain deci 
sions which appear to have taken a con- 
trary view but on close examination it is 
clear that there is no such apparent con- 
flict. The Privy Council in Brij Indar 


- Singh v. Lala Kanshi Ram, AIR 1917 PC 


156 has observed that an order abating 
the suit under S. 371 of the old Code is 
tantamount to a judgment in favour of 
the defendant and should not be passed 
ex parte without notice to the opposite 
party. In that case, consequent to the 
death of the plaintiff his legal represen- 
tatives were brought on record in a col- 
lateral proceeding but the trial Court 
without hearing those legal representa- 
tives held that the suit has abated. So 
it was observed that such an ex parte 
order should not be passed when the 
opposite party has no notice of the pro- 


ceeding as it vitally affects the plaintiff. 


and his legal representatives as the order 
of abatement is really tantamount to 
judgment disposing of the suit. But the 
Privy Council has made observations in 
view of the circumstances of that case 
and the Privy Council has not said that 
the order of abatement is a judgment or 
a decree. What it stated is that it 
amounts to judgment because it vitally 
affects the plaintiff and his legal repre- 


sentatives and it should not be passed 
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without hearing them. A Division Bench 


. of this Court in Purshottamdas Sakal- - 


chand v. Devkaran Kesheoji (AIR 1939 
Nag 39) (supra) has held that there is 
ample authority for the view that an 


‘order that the suit abates is appealable 


as decree. A general observation has 
been made. One of the cases relied upon 
is the Full Bench case of the Lahore 
High Court in Niranjan-Nath v. Afzal 
Hussain (AIR 1916 Lah 245) (FB) (supra). 
So this ruling cannot be an authority for 
the proposition that all orders of the 
abatement amount to decrees and they 
are appealable. Distinction, has to be 
made between those abatement orders 
which are appealable and those which 


‘are not appealable by going into the 
‘cases cited in that decision. Another 


single Bench of this Court in Raddulal 
v. Mahabir Prasad, AIR 1951 Nag 269 
has held that where the Court rejects 
the application for making the prelimi- 
mary decree in mortgage suit final on the 
ground that one of the plaintiffs having 
died before the preliminary decree and 
his legal representative not having been 
brought on record the whole suit abated, 
the rejection amounts to a decree and no 
revision is tenable as an appeal lies, 
Here what has been held to be a decree 
is not the order of abatement but the re- 
jection of the application for making the 
preliminary decree final, though the 
ground for rejection was that the whole 
suit had abated as the L.Rs. of the 
plaintiff were not brought on record who 
had died before the preliminary decree. 
It has not been held in this case that all 
orders of abatement amount to decrees. 


8 By the impugned order what. the 
trial Court did is to reject the application 
of the applicants under Order 22, Rule 3 
for being substituted in place of th 
original plaintiff on the basis of a Will 
in their favour without holding any en- 
quiry. So this is an order under Order 22, 
Rules 3 and 5 of the Code. An order of 
substitution is not appealable.. An’ order 
deciding whether a person is or is not a 
legal representative is not appealable 
[Sahdev v. Vidyawati, AIR 1926. Lah 181; 
Duni v. Aria, ILR 37 All 272: (AIR 1915 All 
158); Venkata Krishna v. Krishna (AIR 
1926 Mad 586) (supra); Ramcharan v. 
Hiranand, AIR 1945 Lah 298 (FB); Kun- 
warlal Singh v. Smt. Umadevi, ILR 
(1945) Nag 286: (AIR 1945 Nag 156); and 
ILR (1946) Nag 482: (AIR 1946 Nag 424); 
and Bhagwan v. Vishwanath, AIR 1953 
Nag 28. So also an order refusing to 
bring on record one as legal representa- 


MP. 





tive [Bhagwan v. ‘Vishwanath (supra); 
Kanai v. Pannasashi, AIR 1954 Cal 588 


and Babulal v.. Jugal, AIR 1954 Nag 254} - 


A party aggrieved has a remedy of revi- 


gion to show that the impugned order is. 


vitiated by -illegality as the Court acted 
with material irregularity in exercise of 
its jurisdiction, So in the present case the 
order of abatement did not follow any 
adjudication that the right to sue does 
not survive and, as such, there was no 
adjudication of the rights of the parties 
and it did not amount to a decree and no 
appeal lay. The trial Court acted illegal- 
ty and with material irregularity in re- 
ecting the application for substitution 

ade by the applicants without holding 
any enquiry. A revision lies against such 
a perverse order, There could not have 


been any abatement unless and until there ` 


was adjudication of the rights of the ap- 
plicants to be substituted in place of the 


- original . plaintiff.. How could there ‘ba 


abatement when the application for sub- 
stitution was brought within time and the 
applicants, according to the trial Court, 
were tentatively brought -on record in 
place of the original plaintiff. 

.9. Now -remains the questions to be 













loes not arise in the-present case. It has 
halready been held that the order dismiss- 
jing the suit as having abated does not 
amount to a decree as there is no adjudi- 


application for _- 
was filed within the prescribed 
period of limitation. Unless an 


enquiry was held the applicants could 
not have been denied to be substituted, 
The present revision is, therefore, com- 
fpetent. Even in cases where a part of the 


lpart of the order is appealable as a -de- 
ee and the second part is followed as 
a necessary consequence of the first part 
fof the order, normally a revision ‘will not 
je because the former order will merge 
in the decree. In an appeal preferred 
against the decree, the first part of the 
order is also open to challenge. - Under 
Section’ 115 of the Code revision can be 
entertained: only if the order is not ap- 
pealable. Under Section 104. appeal is 
provided against the orders mentioned 
therein. Under Section 105 save as other- 
wise expressly provided, no appeal shall 
‘He from any order made by a Court in 
the exercise of its original or appellate 
_4urisdiction: but where a. À 
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pealed from, any error, defect or irregu- 
larity in any-order,.affecting the decision 
of the case, may be set forth as a ground 
of objection in the memorandum of ap- 
peal, In view of this provision, any ear 
fier order can be challenged in an appeal 
preferred against the decree but only 
such order is not open to challenge in 
the decree in case where appeal is pro- 
vided against the earlier order under the 
Code, Such orders have to be challenged 
only in appeal preferred under Sec. 104 
read with O. 43, R. 1. But the position 
is now changed in view of addition of 
O. 43, R. 1A in the Code. In view of this 
new provision, such appealable. orders 
are also open to challenge in an appeal 


`. against the decree, 


-10. The second question is already an=- 
swered earlier. Since the impugned order 
is a perverse order and the trial Court 
acted illegally and with material irregu- 
larity in rejecting the application of the 
applicants for substitution without hold- 
ing any enquiry revision lies. There could 
not have been any abatement unless the. 
right of the applicants to be substituted 
was first -adjudicated. It is. settled. law 
that a suit will not. abate on the failure 
to bring all the legal representatives on 
record if some of the legal representa- 
tives are already on record. The Supreme 
Court in N. Jayaram Reddi v. Rev. Divnl. 
Officer, AIR 1979 SC 1393 has ‘held that 
even substitution in collateral proceedings. 
would save the suit or appeal from being 
abated. If all the legal representatives 
are not impleaded and some’are brought 
on record and if the Court is satisfied 
that the estate is adequately represented 
Meaning thereby that the interests of 
the deceased party are properly repre- 
sented before the Court, an action would 
not abate. One more decision mentioned 
by ‘the learned single Judge is the Divi- 
sion Bench decision in Mathura Prasad 
v. Parmanand, AIR 1960 Madh Pra 161, 
in which the learned single Judge was 
also a party. That case has no applica- ` 
tion to the facts of the present case, 


- There, an appeal was preferred under 


©. 43, R. 1 (m} of the Code against the 
order recording compromise. The order 
recording compromise ` was follow- 
ed by a decree. A preliminary objection 
was raised that since no appeal lay 
against the compromise decree under Sec- 
tion 96 (3) of the Code, the appeal was 
not competent. This was rightly negativ~ 
ed by the Division Berich by holding that 
when the right of appeal against the order 

ding compromise has been -snecifi- 
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cally provided under O, 43, R. 1 (m), the 
same right cannot be taken away because 
the order was followed by decree. The 
right is not lost because a decree has been 
drawn and it is open to the appellant to 
show that the order recording compro- 
mise was vitiated by fraud, misrepresen- 
tation etc, The same view has been taken 
by the Supreme Court in K. C. Dora v. 
G. Annamanaidu, AIR 1974 SC 1069 
wherein it has been held that bar to ap- 
peal against consent decree under Sec- 
tion 96 (3) is based on the broad principla 
of estoppel and the order recording com= 
promise is not open to challenge if. it . is 
lawful. The matter has been clarified by 
adding Rule 1A (2) to Order 43 that such 
an order is open to challenge in appeal, 


‘IL pe auedeae are- answered ac- 


S. S. SHARMA, J.:— 11-A. I regret my 
inability to-agree, f 


12. The application dated 27-11-1973 
submitted by the present five applicants 
for being substituted as legal representa- 
tives of deceased plaintiff Parmabai on 
the strength of the last will executed in 
their favour, was opposed by non-appli- 
cant defendants, The Additional ‘District 
Judge by order dated 31-8-1974 had 
framed some issues on which he was to 
hold an inquiry regarding that applica- 
tion for substitution. Some witnesses had 
also been summoned. Thereafter on 11-8- 
1975, the trial Judge passed a long-order 
`. observing that the trial of the suit cen- 
not be continued and if the claim of the 
applicants umder the wills is challenged 
that could as well be decided in the trial 
of the suit, He further observed 


“ead aaea ae ae fedr agraar & we. 


FT THUS T TS TT Fe aK qoare. feed 
qt STS Tay ag ave werd fir anar waa g” 1 


He, therefore, allowed the application. of 
the petitioners for being substituted as 
Jegal representatives and directed to 
amend the cause title accordingly. Yet 
another direction given was that in -the 
body of the plaint there is no-need for 
any amendment, but a paragraph be 
added stating as to in what manner and 
to what extent the applicants are entitled 
to continue the suit and to get the relief 
prayed for. Accordingly, the holding — of 
inquiry on the questions as were framed 
was abandoned. In. pursuance of the 
aforesaid order the applicants submitted 
an application (I. A. No. 8 dated 18-8- 
1975) for amending the plaint. This ap- 
plication was allowed on the same day as 
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ed. The amendment was incor- 
porated in the plaint, It may be mention- 
ed that: the cause title of the plaint had 
also been corrected by substituting the 
applicants as legal representatives ot de- 
ceased-plaintiff Parmabai, ` 


13. On 28-1-1976, Smt. Gendabai who 
admittedly. is the daughter of deceased 
plaintiff Parmabai, filed an application 
for being brought on record as the sole 
legal representativa of Parmabai. In that 
application she also chaNenged the pre- 
sent applicants being the legal represen- 
tatives of deceased Parmabai. That appli- 
cation was supported by an affidavit. The 
defendants opposed this application of 
Gendabai, The present applicants while 
admitting Gendabai to be the daughter 
of Parmabai, alleged that since the will 
was only in their favour, they alone had 
submitted an application for being sub- 
stituted as legal representatives, They 
all the same conceded that Parmabai be 
added as a party to the suit, and so far as 
the defendants are concerned, they as 
also Gendabai opposed their claim over 
the suit propérty. It was further men- 
tioned that as and when-the question of 
will arises between them and Gendabai, 
they would get it settled by filing a sepa- 
Tate suit, 


14, On 30-1-1976, the. trial Judge 
framed certain questions on which ac- 
cording to him the parties would be re- 
quired to address the Court, On that day 
it also was brought to the notice of the 
Court. that Parmabai had:a son also from 
another husband, He, therefore,. directed 
that any of the three parties, namely, 
the plaintiffs,. defendants or Gendabai 
may furnish the name and address of that 
son of Parmabai, It appears that the said 
son could neither be traced nor could 
for that reason any summons be issued 
to him. The trial Judge, therefore, heard 
the parties and passed the impugned 
order, - . 

15. In the impugned order the trial 
Court considered tha following ques- 
tions:— 

(À) In view of the fact that Gendabal 
has a claim adverse to the five legal re- 
presentatives already brought on record, 
whether her application under Order 22, 
Rule 3 C.P.C., made considerably beyond 
90 days from deceased-plaintiff Parma- 
bai’s death, is not time-barred under 
Article 1207 


(B) Wes Ren eect E 
conflicting claims can -continue or be 
placed on record as plaintiffs? 
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(C) In view of the fact that. the basic 
question was that of succession to the 
right, title and property of an absolute 
owner, deceased Parmabai as the pro- 
positus, whether the non-inclusion of 
Gendabai and Parmabai’s one son though 
‘from her previous husband (as conceded 
by the five legal representatives vide 
order sheet dated 30-1-1976) even up till 
now does not cause the abatement of the 
suit? 

16. The trial Judge on point No, (A) 
held the application of Gendabai to be 
time-barred. On point No. (B) he held 
that if Gendabai was brought on record 
as one of the legal representatives there 
would be two sets of plaintiffs with con- 
flicting claims. Such a position was held 
by him to be not permissible. While deal- 
ing with point No. (C), the trial Judge 
firstly observed that 

“Now, the question faced by the court 
is whether the five legal representative- 
legatees can lawfully represent the estate 
of the deceased-plaintiff, Parmabai. Ad- 
mittedly, the deceased had a daughter, 
Gendabai. Moreover she had also left a 
son from her previous husband vide order 
sheet dated 30-1-1976. She allegedly got 
her next husband’s property by gift in 
absolute rights. When succession to her 
opens, her son or sons from any of her 
husbands (irrespective of the fact whe- 
ther she got the property in gi from 
one or the other husband) would be en- 
titled to inherit from her, because Sec- 
tion 15 (1) (a) of the Hindu Succession 
Act, 1956 does not make any such distinc- 
tion.” 

He then went on to say that 

“then the position on record is that 
there were a son and a daughter of 
Parmabai who did not apply or were not 
brought on record as Parmabai’s legal 
representatives within the prescribed 
limitation. If they are held to be neces- 
sary parties, the suit would be treated 


as abated under Order 22, Rule 3 (2). 


C.P.C.” 

According to the Court below the will 
was challenged by the defendants as well 
as by Gendabai and so in such a case the 
question regarding will attracts all the 
procedural rules of the Civil Procedure 
Code. He in that behalf took into ac- 
count Sections 278 and 295 of the Indian 
Succession Act 1925. Thus according to 
him if the propounder omits to disclose 
the near relations or heirs of the testa- 
tor who take the position of the defen- 
dants, the result would be non-inclusion 
of necessary parties. On these meee 
he held that 
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“In the result, the suit deserves to be 
dismissed for not impleading necessary 
parties within the prescribed period of 
limitation. It-is axiomatic that a suit can- 
not proceed in absence of a necessary 
party. That the suit abates would be an- 
other incident of the situation.” 


17. The operative part of the order 
was as follows: 


“In the result the application (L. A. No, 
Y5) of Gendabai under Order 22, Rule 3 
C.P.C. is dismissed as time-barred and 
also as untenable because of the intro- 
duction of a triangular contest. 


Next the suit is held to have abated 
ander Order 22, Rule 3 (2) C.P.C. or is 
unfit to proceed for failure to bring on 
record the two legal representatives, a 
son and a daughter of the deceased plain- 
tiff Parmabai within the period of limi- 
tation. The said two legal representatives 
were in addition to the necessary parties, 
may be, as defendants to the suit. The 
suit having abated shall be consigned to 
the record. The legal representatives 
legatees shall bear their own costs and 
shall pay those of the defendants. Coun- 
Pe Rs. 300 on either side, if certi- 


18. When the matter was heard by 
the learned Chief Justice, he was of the 
opinion that 

“whatever phraseology the Court may 
have employed, the effect of the opera- 
tive part of its order is that the suit 
stands dismissed and nothing has remain- 
ed to be done. It is not as if on the hap- 
pening of some event, the Court will call 
back the record for proceeding further 
with the suit. So far as that Court is con- 
cerned, it has finally disposed of it. The 
final order is, therefore, decree, because 
in the present context the expression 
“consigned to the record” is as effective ' 
as that “the ‘suit is dismissed”. He fur- 
ther observed that on the authority of 
the Division Bench of this Court in Puru- 
shottamdas Sakalchand v. Devkaran 
Kesheoji, AIR 1939 Nag 39 “the final 
order disposing of the suit is appealable 
as a decree. If a final decree has not been 
framed, the aggrieved party, who desires 
to appeal may take recourse to the pro- 
cedure prescribed in Jagat Dhish v. 
Jawaharlal Bhargava, AIR 1961 SC 832. 

19. On behalf of the petitioners an 
argument was advanced that the impugn- 
ed order of the trial Court was a compo- 
site one as by that order it was first held 
that the suit is abated because of non- 
bringing on record the two legal repre- 
sentatives of the deceased-plaintiff and by 


bi 
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the same order it has also disposed of 
the suit. Relying on the decision in Kanai- 
lal Mitra v. Pannasashi Mitra, AIR 1954 
Cal 588, it was urged that the plaintiff 
has a right to come up in revision from 
the first part of the order whereby the 
trial Court has held that the suit has 
abated notwithstanding that the latter 
part of the order may amount to a de- 
cree, It was in these circumstances that 
the two questions were referred to a 
larger Bench. 


20. In my opinion we are not concern- 
ed with the legality or propriety of the 
order passed by the Additional District 
Judge. The application under Order 22, 
Rule 3 of the Code of Civil Procedure 
(hereinafter referred to as the ‘Code’) 
that was filed by the applicants, in view 
of the facts stated above, had been allow- 
ed by the trial Court. This order obvi- 
ously was under Order 22, Rule 5 of 
the Code, which contemplates that where 
a question arises as to whether any per 
son is or is not the legal representative of 
a deceased plaintiff or a deceased defen- 
dant, such question shall be determined 
by the Court. After substitution of the 
applicants in place of deceased Parmabai, 
the suit had proceeded and it was long 
thereafter that Gendabai had submitted 
an application. That application was ad- 
mittedly barred by limitation. It was 
not an application under Rule 9 of O. 22 
of the Code. Admittedly, the impugned 
order was not appealable under O. 43, 
Rule 1 (k) of the Code. 


21. Brother C. P. Sen, J., in para- 
graph 9 of the order observed that 

“Even in cases where a part of the 
order is not appealable while the other 
part of the order is appealable as a de- 
cree and the second part is followed as 
a necessary consequence of the first part 
of the order, normally a revision will not 
lie because the former order will merge 
in the decree.” 
There is no difficulty when the order 
merely decides whether a person is or 
is not a legal representative, as such «an 
order is admittedly not appealable. Ad- 
mittedly the impugned order, - unless it 
is not covered under Order 43, Rule 1 of 
the Code, could be appealable only if it 
amounts to a decree as defined in Code. 
In ultimate analysis the question that has 
to be considered is whether against the 
impugned order as it is, the present revi- 
sion is competent. 

22. In Purushottamdas Sakalchand v. 
Devkaran Kesheoji, AIR 1939 Nag 39, the 
observation about there being ample au: 
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thority for the view that an order - that 
a suit abates is appealable as a decree has 
to be read in the context of the facts of 
that case as also of the decisions as have 
been referred to therein. It is clear from 
the observations in that decision that 
“there is no doubt that the order has con- 
clusively determined the rights of the 
plaintiff......... ” Thus it is on the direction 
of the order in question in that decision 
that their Lordships construed to mean 
it as a decree, 

23. As held in Niranjan Nath v. Hus- 
sain, ATR 1916 Lah 245 (FB) when a Court 
Passes a purely formal order recognising 
the abatement which is a fait accompli 
such an order, though virtually disposing 
of the suit, does not adjudicate upon any 
rights and cannot be treated as a decree, 
However, if, on the other hand, the order 
of abatement is the result of an adjudi- 
cation upon the rights of the parties with 
respect to a matter in controversy, and 
is not passed upon an application for the 
revival of the suit made under Order 22, 
Rule 9 of the Code, it amounts to a de- 
cree and is appealable as such 


24. A Full Bench of the Madras High 


Court in Venkatakrishna Reddi v. Kri- 


shna Reddi, AIR 1926 Mad 586, had also 
considered a similar question. The ques~ 
tion before the Full Bench was— 

“Whether an appeal lies against an 
order refusing an application of a. person 
to be brought on record as the legal re- 
presentative of a deceased plaintiff on the 
objection of the defendant when there is 
no rival claimant for being brought on 
the record as his legal representatives.” 
The applicant in this case prayed for 
being brought on record on the ground 
that he was the legatee of the daceased 
plaintiff and took under her will the pro- 
perties in the suit. The District Munsif 
passed an order saying “Subject to the 
proof of the. genuineness of the will, the 
petitioner may be brought on record as | 
the operation and validity of the will 
turns upon the findings of the first issue. 
On an inquiry about the genuineness of 
the will, the District Munsif held that 
the will was not genuine and as a con- 
sequence the provisional order about his 
having been brought on record fell to the 
ground. The Full Bench answered the 
question as follows:— 


- “For these reasons we are of the opin- 
jon that we should answer this reference 
by saying that no appeal lies against the 
order in this case, but we give no ex- 
pression of opinion as to what would ba 
the consequence: if the petitioner appeals 
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against the ‘actual: order of abatement or 
dimissal.” 


I may here point out that in the instant 
case as a consequence of the different 
reasonings given by the trial Judge, . the 
suit has not only been held to have abat- 
ed but has even been consigned to. the 
record room, which learned Chief Jus- 
tice has rightly construed to mean dig- 
missal of the suit, 


25. This decision in Venkatakrishna 
Reddi’s case {supra} was considered by 
a Full Bench of the Lahore High Court 
- in Ramcharan Das v. Hiranand, AIR 
1945 Lah 298 (FB). It was observed there- 
in that “the order of the trial Judge re- 
§ecting the application on the ground that 
` tbe applicant was not proved to be the 
legal representative of the deceased, was 
not open to an appeal. There could be no 
appeal unless a decision under Order 22, 
` Rule 3 of the Code could be held to 
amount to a decree and appealable as 
such, The learned Judges negatived the 
contention that the said order amounts to 
a decree. One of the reasons given was 
that although the trial Judge did men- 
‘tion about the non-surviving of the right 
to sue as a ground for disallowing the 
application under Order 22, Rule 2, but 
he did not record an order abating the 
suit on that ground and so in the absence 
of such an order, it cannot be said that 
there was in existence a decree from 
which an appeal could be filed. While 
referring to the Full Bench decision im 
` WVenkatakrishna Reddi’s case (AIR 1926 
Mad 586) (FB) (supra) their -Lordships 
observed that the language as has been 
reproduced by them visualises the neces~ 
sity of an actual order of abatement or 
dismissal in order to give rise to a possi- 
ble right of appeal. 

26. That such a distinction is fo be 
drawn while considering the question 
about the remedy against this order is 
‘ further clear from a decision of this 
Court in Babulal v. Jugalkishore, AIR 
1954 Nag 254. In this case Babulal’s ap- 
plication for being substituted in appeal 
in place of deceased Kaluram was reject- 
ed. There were three such appeals 
Against such an order, separate appeais 
were filed. An objection was raised thal 
there is no provision in law whereunder 
an order refusing to bring on record a 
person as a legal representative of a de- 
ceased party cannot be appealed from. 
The orders admittedly were not appeal- 
able under Order 43 of the Code, 
The contention that: the consequence of 
this rejection of this application for subs 
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stitution was abatement of the appeal 
and so “the order must be deemed to be 
an order of abatement and so appealable 
as a decree”, was negatived. The reason- 
ing given was “whether an order. of 
abatement is appealable as a decree or 
not is to my mind not relevant to the 
present case, because the present appeals 
are not against-an order of abatement, 
but against a different kind of order al- 
together. It may be that as a consequence 
of that order, abatement has taken place, 
but that is entirely a different matter.” 


27. In Dumi Chand v, Arja Nand, ILR 
87 All 272: (AIR 1915 All 158), also a 
similar distinction was drawn, in that 
case, during the pendency of the appeal 
the plaintiff-appellant died leaving a 
widow. One Dumi Chand claiming him- 
self to be the adopted son and the legatee 
of the deceased-appellant applied to be 
substituted in the appeal in place of thé 
original plaintiff. That application was 
dismissed on merits, The appeal was pre- 
ferred by Dumi Chand against that arder, 
The learned Judges constituting the Di- 
vision Bench upheld the objection that 
the appeal was not maintainable as neither 
the order amounted to a decree nor was 
the order passed either under Rule 9 or 
Rule 10 of Order 22 of ‘the Code, The 
Court had not passed any order abating 
or dismissing the appeal. Their Lordships 
also observed that— “It may also be pos- 
sible to appeal against the order of the 
Court, when passed, dismissing the suit 
as having abated.” 

28. The Full Bench of the Travancore- 
Cochin High Court in Aiyappan Pillai 
Keshava Pillai v. Kesavaru Jathavatharu 
Shattathirl, ATR 1953 Trav-Co 545 had 
examined the question of abatement for 
purposes of limitation under Art, 182 of 
the Indian Limitation Act (since repeal- 
ed), It was in that context that it was laid 
down that the effect of these provisions 
is only that the abatement takes place by 
operation of law and does not depend 
upon any order of the Court, However, 
in view of the language of Article 182 of 
the Indian Limitation Act, it was laid 
down that the preponderance of judicial 
opinion is in favour of the view that when 
the Appellate Court passes an order de« 
claring that the appeal has abated and 
dismissing the appeal on that ground it is 
the final order coming under clause 2, 
column HI, Article 182 and that the 
period of limitation for the execution of 
the decree in the case commences from 
the date of that order. On the question 
whether the dismissal of the appeal on 
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the ground of ifs “having . abated, if — 
amounts to'a decree the learned Judges 


observed that a declaration that the- suit- 


or appeal is abated which abatement is the 


direct result of- the default in the matter - 


of taking the necessary steps to bring 
on the record the legal representatives. 
of the deceased party cannot also amount 
to any formal expression. of adjudication 
conclusively determining the rights of 
the parties with regard to all or any.’ of 
the matters in controversy in the suit. In 
cases coming under these categories the 
decree under -appeal remains intact and 


it is the only decree that is capable of be~ 


ing put into execution. 


- 99. In Brij Jivan ‘Lal v. Shiamlal, ATR 
1950 All 57, Wanchoo, J. (as he then was) 


_ after referring to the different Aeron 


observed as follows— _ 


- “A perusal of these -four cases shows 
that they are clearly distinguishable from 
the case before me. The main point of dis- 
tinction is that in the present case, there 
were other plaintiffs besides the plaintiff 
who had died and the Court when it held 
that the suit had abated, definitely decid- 
- ed the question that on the death of one 
plaintiff and the failure to bring his heirs 
on the record, the entire suit had abated. 
I do not think that it can be said that 
these four cases lay down that whenever 
there is an abatement for any reason and 
under any -circumstances there can be no 
appeal because O. .43, Rule 1, Civil P. C 
does not provide an appeal from such an 
order. Nor can-it-be said that these cases 
lay down that no order declaring that a 


suit had abated ĉan ever have’ the force 


of a decree. It' seems to me, therefore, 
that where an order, to the effect that 
the suit. had abated in its entirety, 
amounts to an adjudication of the rights 


of the remaining plaintiffs as-in the pre-- 


sent case, it will amount to a decree 
which would be appealable under S. 96 
Civil P. C. That such a distinction exists 
will be clear from the trend of ‘authorities 
of other High Courts which are of a date 


later than that of the decision in Motil’ 


Lal v. Bishambhar Nath, ILR 47 All 741% 
(AIR 1925 All 431); in Raja Rampal Singh 
v. Abdul Hamid, ILR 3 Luck 628: (AIR 
1928 Oudh 362) a Full Bench of the then 
Chief Court held that where on the death 
of a plaintiff his heir applied under the 
provisions of O. 22, R. 3 Civil P. C., to be 
_ entered. as a legal representative of the 

deceased and to continue the suit and the 
Court, while recognising him-to be -tha 
legal ‘representative of the 
arrived at the conclusion that the right 


deceased, « 
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of: the deceased and decided -under the 
provisions of O, 22, R. 1 Civil P. C. ‘that 
the suit had abated, the decision was a 
final adjudication which determined the 


- Matter in regard to the controversy in 


suit and the order giving effect to this 
decision was a.decree within the meaning 
of S. 2 (2), Civil P, C. and an appeal lay 
against it.” 

His Lordship also referred to the Full 
Bench decision in. Ramcharandas’s case 
(AIR 1945 Lah 298) (FB) (supra) and in 
Niranjannath’s case (AIR 1916 Lah 245) 
se sa a After. referring to these two 
decisions his Lordship laid down as fol- 
lows: ž . 

- “Jt seems to me that ‘the distinction 
drawn in these cases is a very real one 
and should be drawn. In the first three 
cases of the Court, which are the only 


. ones really. dealing with the question of 


abatement, this point whether a distinc- 
tion should be drawn between those cases 
of abatement where it is due to the fail- 


Cie OF Se Bete Dang brought om Iie te 
* cord within the period allowed. 


by law 

or due to the Court deciding that a parti- 
cular applicant is not the legal represen- 
tative, and those cases where the abate- 
ment is due-to the Court deciding that 
the. right to sue does not survive was 
not considered. In the latter class of cases, 
there is to my. mind a decree meaning ' 
thereby a formal adjudication which con- 
clusively determines the rights of the 
parties with regard to all or any of the 
matters in controversy in the suit. The 
present case falls under the latter cate- 
gory while the three cases of this Court 
referred to earlier are -apparently of the 
former type and, therefore, the order 


- Passed by the Munsif dismissing the suit 


able” to a decréa and. was appeal- . 
a e” a a 
Dixit, J. “tas he then was} in Arjun: v: Bal- 
want, AIR 1954 Madh Bha 45 had placed 
reliance on this Allahabad decision. 

30. In Raddulal Bhurmal v. Mahabir 
Prasad, AIR 1951 Nag 269 V. R. Sen’ J. 
held that “where the court rejects the 
application for making the preliminary 
decree in `a mortgage suit final on the 
ground that: one of the plaintiffs having 
died before the preliminary decree and 
his legal representative not having been 
brought on. the record the whole suit 
abates, the rejection amounts to a decree 
jee no revision is tenable as an appeal 


31. A Full Bench of the Oudh ` Court 


im Rampal Singh v. Abdul Hamid, AIR 
1922 Ondh 282: held that the 
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“ right to sue not surviving was an ad- 
Judication which conclusively determined 
the legal representatives’ right in regard 
to a matter in controversy in the suit and 
was, therefore, a decree and was appeal- 
able.” 

Wazir Hasan J., m a separate, but cor- 
curring order also observed that 

“Matters in controversy in the suit ara 
not merely matters which arise on .the 
face of the plaint as at first presented, 
They may include matters which are of 
vital importance between the parties, but 
which may come to arise and in respect 
of which the parties may be at contro- 
versy at a subsequent stage of a suit, and 
the question as to whether a right to sue 
survives or not within the meaning of 
Rule 1, Order 22 Civil P. C, is such a8 
matter.” : 

32. The general consensus of the judi- 
cial opinion as is clear from the different 
decisions, referred to above, is that an 
order passed under Order 22, Rule 5 of 
the Code is not a decree and so no appeal 
would lie against such an order. It also is 
clear that the abatement of a suit or an 
appeal, being the automatic consequence 
of the failure of the legal representatives 
being brought on record within the 
period of limitation and no formal order 
being necessary, an abatement on that 
count will not amount to a decree, there 
being no adjudication of the rights of the 
parties. The abatement of a suit or an 
appeal on the ground of right to sue not 
surviving has been taken as amounting to 
a decree. 


33. Learned Additional District Judge 
while deciding point No. 'C’ considered 
the question whether the five applicants 
who had been brought on record could 
lawfully represent the estate of the de- 
ceased plaintiff, Parmabai. From the rea- 
sons given by him while dealing with 
this question, it is implicit that his con- 
clusion was that the applicants cannot 
represent the estate of the deceased. This 
further finds support from the fact that 
he held the suit to be abated under 
Order 22, Rule 3 (2) of the Code or that 
it is unfit to proceed for failure to bring 
on record two legal representatives, a 
son and a daughter of deceased plaintiff 
within the period of limitation. He in 
addition held them to be necessary party, 
may be as defendants. According to him 
on Parmabai’s death, her son or sons 
from any of her husbands would be entitl- 
ed to inherit from her. It is further clear 
from the impugned order that so far as 
the abatement was concerned, it was in 
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the circumstances neither automatic nor 
a formal expression recognising abate- 
ment. The facts do not at all indicate that 
abatement was a fait accompli. The order 
clearly decides the right of the applicant- 
plaintiffs to file the suit for the reliefs as 
have been prayed for, on the basis of the 
alleged wills executed in their favour. 

respectfully agree with the . observations 
made by Wazir Hasan J. in his concur- 
ring order in Rampal Singh’s case (AIR 
1928 Oudh 362) (FB) (supra) to the effect 
that the “Matters in controversy in the 
suit” may also include matters which are 
of vital importance between the parties 
and which may'come to arise and in res- 
pect of which the parties may be at con- 
troversy at a subsequent stage of the suit, 
and the question as to whether a right 
to sue survives or not within the mean- 
ing of Rule 1, Order 22 C.P.C., is such 
a matter. They are not merely matters 
which arise on the face of the plaint. In 
my opinion, therefore, most of the ques- 


tions that have been dealt with by the’. 


Additional District Judge are very well 


- covered within the meaning of the words 


“Matters in controversy in the. suit.” 

34. As a general rule, the legal repre- 
sentatives have to be brought on record 
and if any of them refuses to join as 
plaintiff or appellant, he could be im- 
pleaded as a defendant or a respondent. 
Their Lordships of the Supreme Court 
have in series of cases laid down that 
where the plaintiff or the appellant after 
diligent and bona fide inquiry ascertains 
as to who are the legal representatives 
of a deceased defendant or a respondent 
and brings them on record, there is suffi- 
cient representation of the estate of the 
deceased and there will be no abatement 
of the suit or appeal unless there is fraud 
or collusion. [Dayaram v. Shamsuddari, 
AIR 1965 SC 1049; Ramdas v. Deputy 
Director ‘of Consolidation, AIR 1971 SC 
673; Mohammad Sulaiman Saheb v. Mohd. 
Ismail Saheb, AIR 1966 SC 792; and Dolai 
Maliko v. Krushna Chandra Patnaik, AIR 
1967 SC 49} In Dolai Maliko’s case 
(supra) their Lordships had approved of 
the decision in Mohammad Zafarvab 
Khan v. Abdul Razzac Khan, AIR 1928 
All 532. It was held that when- by an 
order which has become final, a certain 
person’s name which has been brought on 
record in an appeal as the legal repre- 
sentative of the deceased appellant, it is 
not open to the respondent to urge that 
the appeal has abated, because some other 
heirs have been left out. 

35. Rightly or wrongly the rights o: 
the applicants with regard to the 
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property stand adjudicated. The matter 
could be examined from. yet another 

of view. The effect of the impugned 
order if not set aside would be that the 
applicants shall not be entitled to bring 
a fresh suit on the same cause of action, 
and some of the findings may even operate 
as res judicata between the parties. 

36. Learned Chief Justice in his refer- 
ence order, rightly felt that the fimal 
order is a decree. It would not be correct 
to say that only the orders wherein the 
Court finds that the right to sue does not 
survive would amount to a decree and in 
no other case. There may be other such 
orders also which may well be covered 
within the meaning of the word “decree”, 
The observations of the Allahabad High 
Court in Dumichand’s case (AIR 1915 All 


_158) (supra), of the Madras High Court in 


+ 


Vankata Krishna's case (AIR 1926 Mad 
586) (FB) (supra) and of Lahore High 
Court in Ramcharandas’s case (AIR 1845 
Lah 298) (FB) (supra) also indicate that 
the actual order of abatement or dismis~ 
Jsal can give rise to a right of appeal. In 
my opinion, the case in hand is of a type 
wherein in view of.the order of abatement 
and dismissal an appeal would lie. In 
view of the facts as they are and the 
order of the Additional District Judge, I 
would answer the questions as follows:— 

(1) Where one part of the order is not 
appealable, while the other part of the 
same is appealable as a decree, but the 
same is followed as a necessary con- 


“ sequence of the former part of the order, 


no revision would lie from the former 
part. . : 
(2) Where it is held that by reason of 
some of the legal representatives of the 
deceased having not been brought on re- 
cord, the suit cannot proceed and stands 
abated, no revision would lie from such 
an order, if in the latter part of the same 
order the suit is dismissed or is consigned 
to the record, 

Order accordingly. 


AIR 1981 MADHYA PRADESH 13 
(INDORE BENCH) 
U. N. BHACHAWAT, J. 
Chhitu, Applicant v. Mathuralal and 


. others, Opposite Parties, 


Civil Revn. No. 110 of 1979, D/- 14-12- 
£979. 
Civil P. C. (1908), O. 41, R. 3A and 
S. 151 — Appeal filed by defendant be- 
yond time — Delay not condened — 
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Compromise by all plaintiffs except one 
and defendant during pendency of ap- 
peal — Appeal allowed in terms of com- 
promise without notice to remaining 
plaintiff and his name struck off 
Order, held without jurisdiction and non 
— Lower appellate court, had power 
to revive appeal. f 
The governing expression in O. 41, 
Rule 3A (2) “shall be finally de- 
cided by the court before it proceeds 
to deal with the appeal under Rule 11 
or Rule 13, as the case may be” makes 
it imperative for the appellate court first 
to đecide the question of limitation and 
puts an embargo on its (Courts) power 
to proceed further in the appeal. The 
appeal cannot be heard even on the 
question of admission much less on 
merits, In effect there is no appeal before 
the court unless the delay is condoned, 
This conclusion gets buttressed from 
the expression “the appeal is proposed 
to be filed”. Where before the delay in 
filing the appeal was condoned, the first 
appellate court passed a decree ‘giving ef- 
fect to the compromise between all the 
plaintiffs except ome and the defendant ' 
and struck off the name of the remaining 
plaintiff without notice to him, the order 
would be without jurisdiction and a nul- 
lity. The order having been passed with- 
out jurisdiction was non est, therefore, 
the lower appellate Court did not become 
functus officio and was competent to 
order the revival of the appeal, A court 
has jurisdiction to correct its own mis- 
take in the exercise of its inherent 
powers. AIR 1961 SC 272, Rel. on; AIR 
1958 Madh Pra 391, Distinguished. 
(Paras 9, 10, 12, 13, 14, 18) 
Cases Referred : Chronological Paras 
AIR 1961 SC 272 
AIR 1958 Madh Pra 391 19, 20, 21 


— 


AIR 1949 Mad 809 14 
AIR 1947 Bom 133 16 
AIR 1930 PC 86 14 
AIR 1916 Cal 816 17 


G. L. Sharma, for Applicants S, D, 
Sanghi, for Opposite Parties, 

ORDER :— This is a revision at the 
instance of defendant in Civil Suit 
No. 87-A/77 in the Court of Civil Judge, 
Class If, Kasrawad. 

2. The facts leading to the present 
revision as stated are these :— 

The defendant in the present suit had 
filed a civil suit No. 54A/77 against 
plaintiffs Nos. 1 to 5 in the present suit 
in which a compromise decree was pass- 
ed on 28-4-1977, the plaintiff then filed 
the present suit for the cancellation of 
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the compromise decree against the de- 
fendant; .the suit was decreed by the 
trial Court- vide its Judgment and decree 
dated 28-4-1978,-the defendant being ag- 
grieved by this, filed an appeal on 16-7- 
1978 being Civil Regular Appeal No. 40A 
of 1978 in the lower -appellate court in 
which the defendants were arrayed in 
the same order as respondent (the appel- 
lant in the lower appellate court is re- 
ferred. to hereinafter as defendant and 
the respondent as plaintiffs); this appeal 
was barred by time: the defendant, had, 
therefore, filed an application L A. No. 1 
for condonation of delay under Section 5 
of the Limitation Act, 1963 along with 
the memorandum of appeal; the lower 
appellate court had issued notice of this 
application to the plaintiffs; on 14-9-1978 
-reply of this application was filed on 
` behalf of plaintiff No. 6; the plaintiffs 
Nos, 2 to. 5 were not served, therefore, 
fresh notices were ordered to be. issued 
and the case was fixed for 6-10-1978 for 
reply and arguments on I.A. No. 1; on 
27-9-1978 on behalf of plaintiffs ‘Nos. 1 
to 5, a compromise petition regarding the 
“compromise between defendant and these 
plaintiffs . with . permission for compro- 
mise. oni behalf of minor plaintiff No. 3 
was filed; but on that date as the Pre- 
siding Officer was not there the Reader 
wrote the order sheet that it shail bə 
placed for court order on 6-10-1978, 
which: was the date already fixed in the 
appeal; on 4-10-1978, plaintiff No. 1 filed 
an application for deleting the name of 
plaintiff No. 6 from the suit as well as 
the. appeal, and accepting the compro- 
mise, which the lower appellate court 
directed to be placed for orders on 6-10- 
1978; again on 5-10-1978, the defendant 
filed a similar ‘application, whereupon 
the case was taken up on 5-10-1978, the 
applications were accepted, 
No. 6’s name was ordered to be struck 
off, permission for compromise was 
granted and in terms of the compromise 
the appeal’ was allowed, All ‘this was 
done without ` notice to plaintiff No, 6 
-and in his absence, : ees 


3. - Thereafter on 6-10-1978 the date 
on ‘which the appeal was already posted 
vide order sheet dated 14-9-1978, plain- 
tiff No. 6 appeared and applied for re- 
viving the: appeal which was allowed 
vide- the impugned order dated 17-11- 
1978 of the lower appellate court and the 
appeal has been revived. It is against 
this order that the present revision has 
been filed. — - f 
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4, Learned counsel for the defendant 
had in his argument challenged the vali- 
dity of the impugned order on two: 
grounds; namely, (i) as the appeal was 
already disposed -of on -5-10-78- the‘ lower 
appellate court had become functus 
officio therefore, it had no jurisdiction to 
pass the impugned order and fii) that 
the impugned order is an ex.parte order 
against .plaintifis Nos 1 to 3, but as 
plaintiff No. 2 is minor no ex parte order 
could be passed against him for default 
im appearance of his G. A L, 


5. The learned counsel for plaintiff 
No. 6 in his ent in counter sub- -> 
mitted, that the defendant and plaintiffs 
Nos, 1 to 5 practised fraud, on the court, 
by not bringing it to the notice of court. 
that the delay in appeal was not yet 
condoned and obtained (sic) the court. 
committed a mistake in passing the 
order dated 5-10-1978 without notice and 
behind the back of plaintiff No. 6. He 
further argued that as the delay in ap- 
peal was not condoned, there, was no ap- 
peal before: the lower appellate Court 
which it could dispose of, therefore, tha 
order passed on 5-10-1978 was null and 
void and noh- est. He argued that the 
court has the jurisdiction to correct its 
own mistake in exercise of its inherent 
powers, It was also argued that this 
court also is competent to suo motu ex- 
ercise its revisional jurisdiction and 
power to set aside the order dated 5-10- 
4978 which was patently illegal, ` 


6. I sbail take up for consideration 
the contentions of the learned counsel 
for. defendant ad seriatim, 

7. At the outset I would like to se? 
out hereinbelow Order 41, Rule 3A as it 
has material bearing on the point at 


“3-A. Application for. condonation of 
delay ' i A 

(1) When appeal is presented after the 
expiry of the period of limitation speci- 
fied therefor, it shall be accompanied 
by an application supported by affidavit 
setting forth the facts on which the ap- 
pellant relies to satisfy the court that he 
has sufficient cause for not preferring 
the appeal within such period, ` 


2, If the court sees no reason to reject 
the-application without the issue of & 
notice to the respondent, notice thereof 
shall be issued to the respondent. and 
the matter shall be finally decided by 
the court before it proceeds to deal 
with the appeal under. Rule 14 or RB. 11, 


as the case may be, : 





3. Where an - application has been 
made under sub-rule (i), the court shall 
not make an order for-the stay of. ex- 
ecution of the decree against which the 
iL besa aici ea ign Se 

the court does not after hearing under 
Rule 11, decide to hear the appeal.” 
an ere by mea {Not given in 
copy) 


This Rule 3A was added vide Civil Pro- 
cedure Code (Amendment) Act, 1976 
(No. 104 of 1976), The objects and rea- 
sons for adding this rule were as 
under :— 


“Clause 90, Sub-clause (ili), Where an 
appeal is filed after the expiry of limita- 
Hon, it is the practice to admit the appeal 
subject to the provisions as to limitation 
being raised at the time of hearing. This 
“practice has been disapproved by the 
Privy Council which has stressed the ex- 
pediency of adopting a procedure for 
securing the final determination of the 
question as to ‘imitation even at the 
stage of admission of the appeal, New 
Rule 3A is being inserted to give effect 
to the said recommedation”, 


Clause 87 (Original Clause 90) (ii) —< 
The Committee are of the view that tha 
court, should not be empowered to grant 
ad interim stay of execution of the 
decree unless the court has, after hear- 
ing under Rule 11 of Order 41 decided 
to hear the appeal, Sub-rule (3) in the 
proposed Rule 3A of Order 41 has been 
` inserted accordingly.” 


8. From the. aforesaid object, it is 
clear that to give way to the practica 
of admitting the appeal, subject to the 
decision of question of. lhmitation at the 
time of hearing, this Rule 3A was added, 
The rule has to be read bearing in mind 
this object of the legislature, 

9. The governin 


bargo on its ecg gees to, pro- 






fect there is no appeal before the- court 
unless the delay is condoned. This con- 
[clusion gets buttressed -from the expres- 

ọn “the appeal is proposed to be filed”, 
he use of this expression even in face 
lof the fact that memorandum of appeal 
jalong with the application for condona- 
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tion -of delay is on record, clearly bears 
out: the intention of the legislature that 
till the delay .is not condoned, it cannot 





-pa treated in law tat there 1 aa apret 


before the court, 

10. In view of the aforesaid legal 
position, in the instant case as the delay 
in filing the appeal was not condoned, 
there was no appeal in the eyes of law 
before the lower appellate court which 
it could proceed to decide, As a sequel 
to this, it has to be held that the order 
dated 5-10-1978, was without jurisdiction. 
This order is without Jurisdiction a fortiori 
that admittedly it was. passed without 
notice and behind the back of plaintiff 
No, 6. The trial court had decreed the 
suit of the plaintiff including plaintiff 
No. 6 against the defendant. It was stated 
that the plaintiff No, 6 had become a 
party to the suit as plaintiff No. 6 on 





. the ground that he had an interest in 


the suit land having purchased it from 
Totaram for a consideration of Rupees 
20,000/- a fact which is stated in the 
order of the lower appellate court dated 
5-10-1978, also. Thus the decree of the 
trial court was in favour of plaintiff 
No. 6 also which could not be set aside 
without hearing him. Audi alteram 

is the well recognised principle 
of natural justice, No order could: 
passed without hearing a party especial~ 
Ty an order adverse to the party, 

-11. An order passed without jurisdic- 
tion is a nullity. In this respect I would 
quote with advantage the following ex- 
tracts from the “Principles of Statutory 
Interpretation 2nd Edition 1975, by Shri 
G. P. Singh, Chief Justice, High Court 
of Madhya Pradesh :— : 

“A review of the relevant authorities 
on the point leads to the following con- ` 
a 


2, Cases of ulity nay diss when 
there is lack of jurisdiction at the stage 
of commencement of inquiry e. g, when 
(a), authority is assumed under an ultra 
vires statute; (b) the tribunal is not pro- 
perly constituted, or is disqualified to act, ` 
{c} the subject matter or the parties are 
such over which the -tribunal has no 
authority to inquire: and (d) there is 
want of essential preliminaries prescrib- 
ed by the law for cammencement of the 


‘inquiry. 


8, Cases of nullity may also arise during. 
The course or at the. conclusion of the 
inquiry. These cases are also cases of 
want of jurisdiction if the word YJurisdic- 
tion’ is understood in a wide sense, Some 
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examples of these cases are: (a) when 
the tribunal has wrongly determined a 
jurisdictional question of fact or law (b) 
when it has failed to follow the funda- 
mental principles of judicial procedure, 
e. g., has passed the order without giv- 
ing an opportunity of hearing to the 


party affected :— 
XxX . xa xx xx xx” 
12. The upshot of the dis- 


ycussion is that the order dated 5-10- 
1978 of the lower appellate Court was a 


ullity being without jurisdiction. As a - 


. [sequel to this the natural corollary is 
hat the order dated 5-10-1978 was non 


. 13. When it has been found that the 
order dated 5-10-1978 of the lower appel- 
late court was non est, it cannot be held 
hat the lower appellate Court was fun- 
ctus officio and could not order the re- 
vival of the appeal vide the impugned 
order. The foundation for the argument 
that the’ lower appellate Court was 

` functus officio and had no jurisdiction to 
pass the impugned order is the existence 
of the order dated 5-10-1978 and to 
reiterate when that order is held to be 
non est the argument of functus’ officio 
does not survive. 


14. A court has jurisdiction to correct 
own mistake in the exercise of its 
erent powers especially in the facts 

d circumstances of the instant case. 
view of mine is in line with obser- 
vation of their Lordships of the Supreme 
Court in B. V. Patankar v. C. G. Sastry 
` (AIR 1961 SC 272). The relevant obser- 


vations in this respect are set out here- 


inbelow. 

“See also J. Marret v. Mahomed Kha- 
leel Shirazi and Sons, AIR 1930 PC 86, 
where the facts were that an order was 
made by executing court directing con- 
trary to the terms of the decree 
the payment of a certain fund to 
the decree-holder, The Madras High 
Court in Mahomed Sukri Sahib v. 
Madhava Kurup, AIR 1949 Mad 809, held 
that where the executing court was not 
aware of the amendment of the Rent 
Restriction Act by which the execution 
of a decree was prohibited and passed an 
ejectment decree against a tenant, the 
Executing Court could not execute the 
decree and any possession given under 
an ex parte order passed in execution of 
such a decree, could be set aside under 
Section 151 of the Code of Civil Proce- 
dure, The prohibition is- equally puis- 
gant in the present case and Section 47 


Chhitu v. Mathuralal 


A.L R. 


read with Section 151 would be equally 


effective to sustain the order of redelivary ` 


made in favour of the respondent”. 

15. It would be pertinent at this staga 
to point out that plaintiff No. 6 in the 
facts and circumstances of the instant 
ease, had no other remedy but to apply 
to the court under Section 151 of. the 
Code of Civil Procedure. His name hav- 
ing been ordered to be deleted from the 
array of plaintiffs vide order dated 5-10- 
1978, he did not remain a to the 
order/decree dated 5-10-1978, disposing 
of the appeal before the lower appellate 





Court. Consequently he could not adopt © 


the remedy of an appeal or review. 


16. Further the order dated 5-10-1978 
was the result of the mistakes of the 
court as indicated hereinabove. No suit 
could be filed for setting aside that order/ 
decree on the ground that Judge had 
committed a mistake in passing the order/ 
decree. This is the view taken by 
Bombay High Court also in Motilal Shiv- 
narayan v. Vishwanath Waman Thakur 
AIR 1947 Bom 133, wherein it was held 
that the decree can be set aside by a 
suit on the ground of fraud if of the re- 
quired character, but a suit does not lie 
to set aside a decree in a previous suif 
on the ground that the Judge in passing 
that decree had made a mistake. ` 

17. It is settled and recognised prin- 
ciple of jurisprudence that a wrong 
cannot be without a remedy. For every 
wrong there is a remedy Ubi Jus ibi 
remedium, There being no other speci- 
fic provision in the Code of Civil Pro- 
cedure providing for the redress of the 
wrong done to plaintiff No. 6 by order 
dated 5-10-1978 of the lower appellate 
Court, the lower appellate court had the 
jurisdiction to exercise its inherent 
powers and redress the wrong done to 
the plaintiff No. 6. Here I would also 
quote with advantage the following 
observations by Jankins, C. J., in Kusa- 
dhaj Bhakta v. Broja Mohan Bhakta, 
AIR 1916 Cal 816, 


"If we encourage the idea that the 
alleged mistake of a Judge is to furnish 
a disappointed litigant with a fresh 
starting point for keeping his opponent 
in court, then the misfortune would be 
gravely increased to the public deteri- 
No instance has been brought 
to our notice when a suit to set aside or 
rectify a decree in a previous suit has 
succeeded on the ground that the Judga 
was mistaken though his decree accura- 
tely expressed his intention”. . 


Pay 
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cussion I am of the firm view that the 
lower appellate court had the jurisdic- 
tion to pass the impugned: order in ex- 
ercise of the inherent ‘powers contained 
in Section 151, of the Code of Civil Pro- 
cedure. ` 

19. Before parting with the discussion 
on this point I would like to point. out 
that the learned counsel for the appli- 
- cant had built up his argument on the 
basis of a Division Bench decision of 
this Court in Binodilal v. Virendra Singh, 


‘ATR 1958 Madh Pra 391, but this case is | 


quite distinguishable from the facts of 
the instant case. This would be evident 
by quoting paragraph 6 of this judgment 
(Binodilal’s case in which brief re’sume’ 
of the facts of this case is contained. 
“On 2-5-1956, Binodilal filed the pre- 
sent petition. In this petition he alleg- 
“ed that the appellants (including 
the petitioner) and the respon- 
dents in collusion with each other made 
an application before the Court under 


O. 23 R. 3, .C. P. C. by concealing the. 


fact, that the power of attorney conferr- 
ed by the petitioner upon Mahabirdayal 
had been cancelled by the petitioner, 
both from the Court and from the counsel 
appearing for the appellants”. 

20. In the instant case, the Court had 
committed a mistake being oblivious of 
the provisions contained in 0. 41, R. 3A 
of the Code of Civil Procedure and of 
the fundamental principle that no case 
should be decided without hearing a party 
` and behind his back; whereas in Binodi- 
lal’s case (supra) the complaint of 3 
party was that rest of the parties in the 
ease had colluded and committed fraud 
upon the court and fraud upon his coun- 
sel who was his agent.” It was in this 
backdrop of the fact that this court’s 
Division Bench in Binodilal’s case (supra) 
had held that the party had a remedy 
by way of suit where the matter could 


be decided. In this respect I would like | 


to set out the following observations 
from Binodilal’s case: 

“Now in the present case where the 
complaint of a‘ party is that the rest of 
the parties in the case have colluded 
and committed fraud upon the court and 
fraud upon his. counsel who was his 
- agent — this is no doubt a case in first 
place where the remedy by way of suit 
cannot be denied to him. It-is not a 
case where before the other side is in 
the picture a party commits fraud upon 
the court obtained a decision in his 
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favour. In ‘the latter case the court 
which itself is deceived may be prompted 
to. take an action to undo the wrong 
brought about by the abuse of process 
of the court. This is again discretionary 
and a regular suit to set aside a decision. 
obtained by committing fraud upon the 
court is not barred, 
XX. XX XX xx xx 
For all these reasons we are most re. 
luctant to exercise our power under 
Section 151, C. P. C. in this case and. 
dismiss the application with costs”, 
XX xx Xx xx xX 

21, To iterate I have already held that 
in the instant case, plaintif No. 6 has 


‘no remedy by way of suit, In this view’ 


of the matter, the decision in Binodila‘’s 
ease (AIR 1958 Madh Pra 391) (supra) 
cannot be pressed into service. : 

22. I now turn to the second conten-. 
tion. The main contesting party was- 
the defendant who was heard. The im- 
pugned order is not, in any way, adverse 
to the interest of the minor. plaintiff 
No. 3, where guardian ad litem had re- ` 
mained -absent despite notice. Therefore, 
the impugned order cannot be vitiated 
on the ground that it was passed with- 
out affording an opportunity for hear- 
ue on behalf of the minor plaintiff 

o. 3. 

23. In the result, the revision does not 
merit to be allowed: is accordingly dis- 
missed, I, however, make no order as to 
costs, 

Revision dismissed. 


AIR 1981 MADHYA PRADESH 17 
- G. P. SINGH, C. J. AND 

r FAIZANUDDIN, J. 

M/s. Eastern Oxygen and Acetylene 
Ltd., Jabalpur, Petitioner v. State of 
Madhya Pradesh and others, Respondents. 

Mise, Petn. No. 702 of 1979, D/- 21-4- 
1980. 

(A) Urban Land (Ceiling and Regula- 
tion) Act (1976), Sections 2 (q) and 4 (9) 
— “Vacant land” — Determination — 
Applicability of Section 4 (9) — Condi- 
tion precedent. C. Misc, Writ No. 5217 
of 1977 D/- 30-10-1978 (AIL), Dissented . 
from. . 

“Vacant land”, as defined in Sec. 2 (q), 
does not include land occupied by any 
building , and the land appurtenant to 
such building. However, this . definition 
is subject to the special provision made 
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in sub-sec. (9) of Sec. 4, The condition 
for applicability of sub-section (9) is only 
that a person should have vacant land 
and also any other land on which there 
is a building with a dwelling unit. S. 4 
(9) does neither require that the vacant 
land and any other land on which there 
is a building with a dwelling unit should 
not be forming part of the same plot, 
nor that the building with a dwelling unit 
must be on a separate piece of land which 
is not contiguous to the vacant land, C. 


Misc. Writ No. 5217 of 1977, D/- 30-10- ` 


1978 (All), Dissented from, (Para 5) 

(B) Urban Land (Ceiling and Regula- 
tion) Act (1976), Secs. 2 (g) (i), 2 (a) — 
Land appurtenant — Determination un- 
der Sec. 2 (g) (i) for calculating vacant 
land — Mode of. 

Where the building regulations in the 
area provide that constructed area should 
be 1/8 of a plot and 2/3 is to be left as 
open space for enjoyment of the build- 
ing, and the plinth area of a building is 
less than 1/3 of the total plot area, the 
“land appurtenant” - for the purpose of 
Section 2 (g) (i) will be double the plinth 

area and in such case the land appur- 

tenant cannot be taken to be 2/3 of the 
entire plot irrespective of the size of the 
building, (Para 7) 

Thus where the total area of a plot is 
26,535 sq. ft. and area covered by con- 
struction is 2,650 sq. ft., the land appur- 
tenant will-be 2650 x 2 = 5300 sq. ft. 
and not 2/3 of 26,535 sq. ft. (Para 7) 
Cases Referred: Chronological Paras 

- (1978) Civil Misc, Writ No. 5217 of 1977, 

D/= 30-10-1978 (All) State of U, P. v, 

L. J, Johnson vo § 

Y.S. Dharmadhikari with D. M. Dhar- 
madhikari and V, B. Rao, for Petitioner; 
L, S. Baghel, Dy, Advocate General, for 
Respondents. , 

G. P. SINGH, C. J.:— By this petition 
under Article 226 of the Constitution, 
the petitioner challenges the order dated 
26th October 1977 passed by the Com- 
petent Authority under the Urban Land 
(Ceiling and. Regulation) Act, 1976. - The 
petitioner also challenges the order of 
the Appellate Authority dated 30th June 
1978 and the order dated 22nd Septem- 
ber, 1978, passed by the same Authority 
rejecting the review application. 

. 2, The petitioner . is the owner’ of 

urban property bearing municipal Num- 

ber 851, Nazul block No. 5, plot No. 23, 

within the corporation limits of Jabal- 

pur city. The said property consists of 
residential building and one outhouse 
with vacant land around the construc- 
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. benefit of the provision has 


“ALR, 


tion, The total area of plot No. 23 is 
26,535 sq.ft. The area covered by the 
constructions is 2650 sq. ft, The proceed- 
ings before the Competent Authority un- 
der the Urban Land: (Ceiling and Regula~ 
tion) Act, 1976, started on issuance of six 
notices by the petitioner under Sec. 26 
of the Act to the Competent Authority 
of the intended transfer .of the said 
urban property in six parts to six pur- 
chasers, By. the order dated 26th Octo- 
ber, 1977, the Competent Authority held | 
that the petitioner was in possession of | 
vacant land is excess of ceiling limit and’ 
the petitioner cannot transfer any part 
of his property until he furnishes a.state~ 
ment under Section 6 and proceedings 
are completed under that section. This 
order was maintained in appeal by the 
Appellate Authority by its order dated 
30th June 1978. The review application 
against the order of the Appellate Au- 
thority was dismissed by it by order 
dated 22nd September, 1978. 


3. The Appellate Authority in its 
order dated 30th June, 1978, came to the 
conclusion that the residential building 
was a dwelling unit as it was admitted 
by the petitioner in the written argu- 
ment filed on 25th October, 1977, that it 
was belng used for temporary stay of ` 
customers. The Appellate Authority 
also came to the conclusion that tha 
building bye-laws in force allowed con- 
struction on 1/3rd of the total compound 
area and having regard to the regulation 
the land appurtenant under Section 2 (g} 
would be as follows: — : 


(i) Land on which building 
has been constructed 2650 sq. Tẹ 
üi) Appurtenant land ` under’ l 

S. (2) (g) 0) subject to - 

a maximum of 500 sq. Metres, 5300 sq. th 


(iii) Additional appurtenant 
land under S. 2 (g) (i) be- 
cause the building was con- 
structed before the appoint- 
ed day with a dwelling unit 
therein, subject to a maxi- 
mum of 500 sq. metres. 

present property is being 
used by the company as 
dwelling unit, therefore, the 


been given, 5300 sq. Ti > 


. Total 43,250 sq. ft, 

4, The ceiling limtt for Jabalpur urban 
agglomeration which falls under Cate=« 
gory C in Schedule I is 1500 sq. metres 
as provided in Section 4 (1) (c), 1500 s% 
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metres is equal to 16146 sq. ft. sub- 
section (9) of Section 4 reads as follows: 

(9) Where a person holds vacant land 
and also holds any other land on which 
there is a building with a dwelling unit 
therein, the extent of such other land 
occupied by the building and the . land 
appurtenant thereto shall also be taken 
into, account in calculating the extent. of 
vacant land. held by such person.” 
Section 2 (e) defines “dwelling unit” in 
relation to a building or a portion of a 
buliding to mean a unit of accommoda- 
. tion in such building or portion used 
solely for the purpose of residence. Sec- 
tion 2 (g) defines “land appurtenant” as 
follows : 

“(g) ‘land appurtenant’ in relation to 
any building, means— 

(i) in an area where there are building 

regulations, the minimum extent of land 
' required under such regulations to be 
kept as open space for the enjoyment of 
such building, which in no case shall ex- 
ceed five hundred square metres; or 

(ii) in an area where there are no 
building regulations, an extent of five 
hundred square mretres contiguous to the 
land occupied by such building, and in- 
cludes, in the case of any building con- 
structed before the appointed day with 
a dwelling unit therein, an additional 
extent not exceeding five hundred 
square metres of land, if any, contiguous 
to the minimum extent referred to in 
sub-clause (i) or the extent referred to 
in sub-clause (ii), as the case may be.” 
Section 2 (q) defines “vacant land” as- 
follows: 


"(q) ‘vacant land’ means land, not be- 
ing land mainly used for the purpose of 
agriculture, in an urban agglomeration, 
but does not include — 

(i) land on which construction of a 
building is not permissible: under the 
building regulations in force in the area 
in which such land is situated; 

(ii) in an area where there are build- 
ing regulations, the land occupied by any 
building which has been constructed be- 
fore, or is being constructed. on, the ap- 
pointed day with the approval of the ap- 
propriate authority and the land appur- 
tenant to such building and 

(ii) in an area where there are no 
building regulations, the land occupied 
by any building which has been con- 
structed before, or is being constructed 
on, the appointed day and the land ap- 
purtenant to such building; 

Provided that where any person ordi~ 
narily keeps his cattle, other than for 
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the purpose of dairy farming or for the 
purpose of breeding of live-stock, on any 
land- situated in a village within an ur- 
ban agglomeration (described as a village 
in the revenue records), then, so much 
extent of the land as has been ordinarily 
used for the keeping of such cattle im- 
mediately before the appointed day shall 
nót be deemed to be vacant land for the 
purposes of this. clause.” 


Section 5. (3) of the Act provides that no 
person. holding vacant land in excess of 
the ceiling limit immediately before the 
commencement of this Act shall transfer 
any such land or part thereof by way of 
sale, mortgage, gift, lease or otherwise 
until he has furnished a statement under 
Sec. 6 and a notification regarding the 
excess vacant land held by. him has been 
published under sub-section (1) of Sec- 
tion 10; and any such transfer made in 
contravention of this provision shall be 
deemed to be null and void. Section 10 
provides for the acquisition of vacant 
land in excess of ceiling limit. The first 
step under Section 10 is to issue a preli- 
minary notification under sub-section (1) 
giving the particulars of the vacant land 
in excess of the ceiling limit and invit- 
ing claims and objections from persons 
interested. The claims and objections are 
determined under sub-section (2).: The 
final notification is issued under -sub- 
section (3) declaring that the excess 
vacant land shall, with effect from the 
date as may be specified, be deemed to 
have been acquired by the State Govern- 
ment. Sub-section (4) provides that dur- 
ing the period. commencing on the date 
of publication of the notification under 
sub-section (1) and ending with the date 
specified in the declaration made under 
sub-section (3), no person shall transfer 
by way of sale, mortgage, gift, lease or 
otherwise any excess vacant land (in- 
cluding any part thereof) specified in 
the notification aforesaid and any such 
transfer made in contravention of this 
provision should be deemed to be null 
and void. Section 26 requires a notice to 
be given to the Competent Authority of 
the intended transfer by a person hold- 
ing vacant land within the ceiling limit. 
The Competent Authority has the first 
option to purchase such land on behalf 
of the State Government. Section 27 of 
the Act contains a prohibition for trans- 
fer of any urban or urbamisable land 
with a-building except with the: previous 
permission of the Competent Authority 
in writing. When an application for per- 
mission is made under this section, the 
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Competent Authority has the first- option 
to purchase such land or a portion of 
such building on behalf of -the State 
Government.’ 


5. The Appellate Authority was of the 
opinion that in determining the extent 
of vacant land held by the petitioner, 
sub-section (9) of Section 4 was appli- 
cable and that the land. covered by the 
building and the land appurtenant to it, 
as shown in paragraph 3 above, had to 
' be taken into account in finding whether 
the petitioner was in possession of vacant 
land in excess of the ceiling limit.. We 
have already stated that the total area 
of the plot is 26,525 sq. ft. The ceiling 
limit, as also noted earlier, is 16,146 sq. 
ft. If the land covered by the building 
and the land appurtenant to it are not 
taken into account in finding the extent 
of vacant land in possession of the peti- 
tioner, the vacant land in his possession 
would be less than the ceiling limit, It 
is, therefore, contended by the learned 
counsel for the petitioner that sub-sec- 
tion (9) of Section 4 was not applicable 
to the petitioner. Vacant land, as defin- 
ed in Section 2 (q), does not include land 
occupied by any building and the land 
appurtenant to such building. This defi- 
nition of vacant land in Section 2 (q) is 
subject to the special provision made in 
sub-section (9) of Section 4. Sub-sec. (9) 

f Section 4 says that where a person 
holds vacant land and’ also holds any 
other land on which there is a building 
with a dwelling unit therein, the extent 
of such other land occupied by the build- 
ing and'the land appurtenant thereto 
shall also be taken into account in cal- 
culating the extent of vacant land held 
by such person. The condition for appli- 
cability of sub-section (9) is that a per- 
son should have vacant land and also 
any other land on which there is a build- 
ing with a dwelling unit. The learned 
counsel submits that for applicability of 
sub-section (9) the vacant land and any 
other land on which there is a building 
with a dwelling unit held by the same 
person should not be forming part of the 
same plot, and the building with a dwel- 


ing unit must be on a separate piece- of © 


land which is not contiguous to the 
vacant land. In our opinion, there is no 
merit in this contention. This construc- 
tion which the learned counsel for the 
petitioner submits for. our acceptance 
will require reading the words “not con- 
tiguous ‘to the vacant land” or some such 
other words after the word “any other 
Jand” in sub-section (9). There is no suck. 
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qualification of “any other land” in sub- 
section (9) and such a qualification can- 
not be read in by implication. All that 
sub-section (9) requires is that the per-. 
son concerned must hold vacant land 
and he should also hold any other land 
on which there is a building with a 
dwelling unit. The section does not re- 
quire that the vacant land and the land 
over which there is a building with a 
dwelling unit should not be contiguous 
or that they should be separate from 
each other and constitute separate plots. 
The learned counsel for the petitioner in 
this context referred to us a Division 
Bench Judgment of the Allahahbad High 
Court in the case of State of Uttar Pra- 
desh v, L, J. Johnson Civil Misc. Writ 
No, 5217 of 1977, D/- 30-10-1978. The 
decision does support the submission of 
the learned counsel for the petitioner 
but for the reasons given above, we are] ` 
respectfully unable to agree with the 
view taken in it 

6. It was also submitted by the learn- 
ed counsel for the petitioner that there 
was no dwelling unit in the petitioner's 
building and, therefore, sub-section (9) 
of Section 4 was not attracted. On this 
point the finding of the Appellate Auth- 


ority is that the petitioner admitted in >: 


the written argument submitted before 
the Competent Authority that the build- 
ing was being used for temporary stay of- 
customers, The building is described to 
be a residential building in the petition 


-before us (see para 2), The finding that 
‘the building has a dwelling unit has not 


been specifically challenged in the peti- _ 
tion. In these circumstances, we are not 
prepared to go into the question whether 
the finding that the building has a dwel- 
ling unit was in any way erroneous, 


7. It was then contended by the 


learned counsel for the petitioner that in|’ 


calculating land appurtenant to the 
building under Section 2 (g), appurtenant 
land should be taken to be 2/8rd of the 
entire plot irrespective of the size of the 
building. It is not disputed before us 
that there are building regulations in the 
shape of bye-laws which are in force in 
the area, Bye-law No. 9 (a) in so far as 
relevant provides that not more than 
1/3rd of the total compound area shall 
be allowed as the total of plinth area of 
all buildings erected thereon. Properly 


understood, this bye-law means that: the 


construction can‘ be on 1/8rd of a plot 
and 2/3rd of the plot has to be left as 
open space for the enjoyment of the 


. building.. ‘Land appurtenant. in- relation 
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to a building under clause (i) of Sec. 2- 
(g) is defined to mean the minimum ex- 
tent of land required under the building 
regulations to be kept as open space for 
the enjoyment of such building, which 
in no case should exceed five hundred 
Square metres, The petitioner’s building 
(including the. outhouse): covers an area 
of 2650 sq. ft. Under bye-law No. 9 (a) 
mentioned above, construction is allowed 
only on 1/3rd of a plot and 2/3rd of it 
is required to be left as open space. In 
the. context of this bye-law, the open 
space which the petitioner was bound. to 
leave in respect of his building covering 
2650 sq. ft. is an area of 5300 sq. ft. as 
determined by the Appellate Authority. 
The learned counsel for the petitioner is 
hot right in contending that the appurte- 
nant land under clause (i) of Section 2 
(g) must mean 2/3rd of the entire plot 
irrespective of -the size of the building. 
The petitioner was also entitled to 
5300 sq. ft. of open land under sub- 
clause (ii) of Section 2 (g) which has fur- 
ther been allowed by the Appellate 
Authority, In our opinion, the Appellate 
Authority committed ‘no mistake in cal- 
-.{culating the area of appurtenant land in 
the light of Section 2 (g) of the Act. 


8. It was lastly. submitted by the 
learned counsel for the petitioner that 
the area covered by the building and the 
land appurtenant to it can in no case 
amount to excess vacant land as specifi-. 
cally provided in sub-section (ii) of Sec- 
tion 4 and, therefore, the Competent 
Authority should have permitted the 
sale of the building together with the 
appurtenant land under Section 27. The 
short answer for this contention is that_ 
no application was ever made under Sec- 
tion 27. The proceedings before the 
Competent Authority, as earlier stated 
- by us, were started by six notices given 
by the petitioner under Section 26.. As 
the petitioner did not make any applica~ 
tion under Section 27, it is not necessary 
for us to consider the scope of that sec. 
tion and to decidé whether, if an appli- 
“cation had been made, the Competent , 
Authority ought to have given permis- 
sion to the petitioner to sell the building 
. and the land appurtenant to it, 

9. The petition fails and is dismissed, 
There shall, however, be no order as to 
costs. Security amount be refunded to 
the petitioner, - 


e—a 


Court. 
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AIR 1981 MADHYA PRADESH 21 
(INDORE BENCH) 
G. L. OZA, J. 

_ Nandkishore, Applicant v. Sau. Indera- 
bai Holkar, Opposite Party, . 

Civil Revn. No. 213 of 1980, D/- 13-3- 
1980.* 2 

Civil P. C. (1908), O. 45, R. 15 — Ap- . 
plicability — Decree affirmed by High 
Court — Special leave petition also dis- 


_ missed — Supreme Court putting rider 


as to execution — Not a decree or final | 
order by Supreme Court — R. 15 not at- 
tracted, 


` The decree of trial court was maintain- 


ed by High Court, a special leave peti- 


tion preferred to the Supreme Court, was 
rejected, Supreme Court only directed 


that- “the decree of eviction will not be 


executed up to a- particular date’. This 
clearly means that decree passed by trial 
Court and maintained by High Court 
was further maintained by Supreme 
This- does not amount to any 
modification of the decree but it only 

puts a rider on the execution thereof. 
Held, in- the circumstances of the case, 
that what was being executed was not 
any decree or final order passed by the 
Supreme Court. The provisions of O. 45, 
R. 15, therefore, were not required to be 
followed while executing thé decree. 
ATR 1944-Cal 301 (1); AIR 1936 Oudh 

185; 1964 MPLJ (Notes) 205, Disting. 
(Para 8) 


Order 45, Rule 15 talks of execution — 
of any decree or order of the Supreme 
Court. The scheme of Order 45 discloses 
that the order or decree which is talked 
of in Rule 15 thereof is an order or 
decree passed by the Supreme Court 
after the leave is granted and the appeal 
is admitted and the same is clear from” 
the definition of “decree” in Rule 1. It 
clearly indicates that decree shall in- 


clude a “final order”, (Para 7) 
Cases Referred : Chronological Paras 
1964 MPLJ (Notes) 205 _3, 6 
AIR 1944 Cal 301 (1) 3, 6 
AIR 1936 Oudh 185 3, 6 


$8. R. Joshi, for Applicant; S. N. Gupta, 
for Opposite Party, . 

ORDER :— This. revision petition has 
been filed by the petitioner against an 
order passed by Civil Judge, Class H, 


*Against order of K. L. Kori, 2nd Civil 
Judge, Class II, Indore, D/- 25-2-1980. 
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Indore, in Civil Execution Case No, 198A 
of 1965. f i 

2. The facts necessary for disposal of 
this revision petition are that the non- 
applicant decree-holder, obtained a decree 
for eviction against the petitioner-judg- 
ment-debtor, The execution of 


appeal to this Court and after the ap-. 


peal in this Court was disposed of and 


the decrée was ‘maintained, a special. 


leave’ petition. was preferred before 
‘Hon’ble the Supreme Court of India ‘and 


the Supreme Court by its order dated | 


8-12-1976 dismissed: the leave petition 
and passed the following order: 


. “Special leave petition is rejected but 
the decree for eviction passed against the 
petitioner will not be executed up to 31st 
December, 1978 on condition that 
“the petitioner will pay to the 
respondents the monthly rent regularly 
from month to month on or before the 
30th day of next succeeding month.” 


By this order the special leave petition 
was thus rejected but it was directed 
that the decree for eviction shall not be 
executed up to 3lst December, 1978. The 
execution petition which was pending 
before the court below therefore was 
stayed up to 31st December, 1978 and 
when thereafter the execution further 
proceeded an objection was filed by the 
petitioner ‘raising a plea that under 
Order 45, Rule 15 of the Code of Civil 
_ Procedure a decree or a final order pass- 
ed by thé. Supreme Court could only be 
executed in the manner provided for in 
Order 45, Rule 15 of the Code, The 
learned Court below rejected this objec- 
tion and against this order the present 
revision petition has been filed. 


3. Learned counsel for the petitioner 
contended that the order passed by the 
Supreme Court is a final order and the 
orders passed by the subordinate courts 
merged into that order and ‘within ‘the 
meaning of the language of Order 45, 
Rule 15 of the Code the execution of this 
` order could only be done by following 
the procedure prescribed in Order 45, 
Rule 15 of the Code. In support of his 
contention learned counsel placed, reli- 
ance on a Division Bench decision’ of this 
Court noted in Madarsa Hakimia etc, v. 
Mulla Ali Bhai, 1964 MPLJ (Note A) 205, 
and. Birendra Bikram Singh. v, Basdeo, 
AIR 1986 Oudh 185 and Durga Charan 
Chatterjee v, Smt. Benodini Debi, AIR 
1944 Cal 301 (1).- . 


Nandkishore v, Inderabai Holkar. 


was 


ALE 


. 4 Learned counsel for the non-appli- 
cant, on the other hand, contended that 
the order passed by their Lordships of 
the Supreme Court clearly shows that 
the decree passed by the courts below 
was maintained as the special leave peti- 
tion was rejected. But what their Lord- 
ships further ordered was that the 
decree shall not be executed up to a 
particular date. This, according to learn- 
ed counsel, does not amount to any 
modification of the decree passed by the 
lower court and maintained by this 
Court. It was also contended that what 

being executed in the Court below 
is not this order of the Supreme Court 
but the decree which has been maintain- 
ed by the High Court and thus: it was 
not necessary for the non-applicant to 
follow the procedure prescribed in O. 45, 
Rule 15 of the Code, Alternatively, the 
non-applicant also submitted an applica- 
tion in this Court along with the certi- 
fied copy of the order passed by their 
Lordships of the Supreme Court making 
& prayer that the decree be executed, 

5. It- is not in dispute that the decree 
for eviction was maintained by this 
Court and a special leave petition was 
preferred before their Lordships of the 
Supreme Court. The operative part of 
the order of their Lordships of the 
Supreme Court quoted above clearly 
goes to show that the special leave peti- 
tion was rejected, which cléarly means 
that the decree passed and maintained 
by this Court is further maintained. 
What is further ordered makes the posi- 
tion clear. It has been further observed 
that “the decree for eviction passed 
against the petitioner will not be exe- 
cuted: up to 31st December, 1978: . This 
therefore does not amount to any modi- 
fication of the decree but if only puts 





a 


A 


a rider on the execution thereof, In my . 


opinion, therefore, it could not be said 
that while passing this order their Lord- 
ships of the Supreme Court in any man- 
ner modified the decree for - eviction 
passed against. the petitioner, 


6. The decision noted in 1964 MPLJ 
(Note) 205 (supra) only lays down that 
the provisions contained in O. 45, R. 15 
of the Code of Civil Procedure are man- 
datory. That question does not arise be- 
fore me. In AIR 1936 Oudh 185 (supra) 
admittedly, the execution was of the 
decree of the Privy Council and their 
Lordships therefore applied O. 45, R. 15 of 
the Code. In AIR 1944 Cal 361 (1) (supra) 
the execution pertained to costs and the 
question arose about the cost of the spe- 


Á 
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cial leave petition and in that context it 
was observed that the costs of the spe- 
cial leave petition are not awarded in 
exercise of ordinary jurisdiction of the 
High Court and therefore itt was held 
that the executing Court could not exe- 
cute that decree, In the present case, no 
such contingency arises, It is also signi- 
ficant that none of the parties to the 
order passed by the Supreme Court 
quoted above, want to execute that 
order, What is sought to be executed is 


the decree passed by the trial Court © 


which has been maintained by the High 
Court and the special leave petition 
against the Judgment of this Court has 
been rejected. 

7. The scheme of Order 45 of the 
Code of Civil Procedure shows that it 
provides for appeals to the Supreme 
Court. Rule 1 of this Order defines the 
term “decree” and Rule 2 talks of appli- 
cation for leave. Rule 6 talks of refusal 
of the certificate and Rule 7 provides for 


_ security and deposit required on grant of 


certificate, And after a certificate is 
granted and Rule 7 is complied with, 
Rule 8 provides for admission of the ap- 
eal, Rule 15 comes thereafter which 
talks of execution of any decree or order 


` lof the Supreme Court, The scheme of 


Order 45 therefore discloses that the 
order or decree which is talked of in 

ule 15 thereof is an order or decree 
passed by the Supreme Court after the 
leave is granted and appeal is admitted 
and that is what is clear from the defini- 
tion of “decree” as provided in Rule I:— 

“R, 1. In this Order, unless there is 
something repugnant in the subject or 
context, the expression “decree” shall 
include a final order.” f 
This clearly indicates that it shal iv- 
clude a final order. It is not in dispute in 
the present case that the leave petition 
itself has been rejected, 


8 Thus, it could not be contended 
ithat what is being executed is any 
decree or final order passed by their 
Lordships of the Supreme Court and 
therefore in my opinion the ons 
contained in Order 45, Rule 15 of the 
Code of Civil Procedure in terms do no? 
apply in this case, í 


9. The revision petition is therefore 
without any substance, It is accordingly 
dismissed. The MNon-applicant shall be 
entitled to costs of this revision petition, 
Counsel fee as per schedule, if certified. 

~ Revision dismissed, 


eS, n 


Tularam v. State 
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AIR 1981 MADHYA PRADESH 28 .° 
(GWALIOR BENCH) 
K. K. DUBE AND H. G. MISHRA, Jj. 
Tularam, Petitioner v. State of Madhya 
Pradesh and others, Respondents, .- 
Misc. Peta. No. 44 of 1979, D/- 30-9- 
1980. 
Holdings 


M. P. Fs on A 
Act (20 of 1960), S. 4 (1), (8) — Transfers 
or partitions to defeat provisions of Act 
Proceedings under — Jurisdiction of 
pip and Poan = Reve- 
nue — Question of validity adoption 
is oe competence, 
‘The Competent Authority and the 
Board of Revenue while proceeding 
under S. 4 (1), @) decided that the trans- 
fer of land, by the petitioner was void 
and in contravention of the provisions of 
the Act. ‘These authorities further held 
that the petitioner by giving his son in 


Competent 


adoption defeated the provisions of the 
Act. The adoption was held invalid. 
Held, under S. 4 a the Competent 


Authority and Board of Revenue had no 
jurisdiction to examine whether the adopt- 
ed son was member of the family of the 
petitioner or had been transplanted in the 
adoptive family. Therefore. the findin 

regarding invalidity of adoption recorde 

in the orders of Competent Authority and 
Board of Revenue were without jurisdic- 
tion. ia - ara 12) 


In the expression “has transferred any 
land held by him by way of sale. gift, 
exchange or otherwise” in S. 4 a) the 
words “or otherwise” appear to have 
used to cover also those transfers which 
ified earlier. They are 
indicative of the legislative intendment to 
make the ion exhaustive, so that the 
transfer of land otherwise than by way of 
oe or exchange may also be within 
the pale of S. 4 (1). (Para 9) 

Section 4 (1) confers only limited juris- 
diction on the Compan at Authority, viz. 
poet to find out whether the transfer or 

e partition in question has been made 
in anticipation of or to defeat the provi- 
sions of the Act. The Authority cannot 


travel beyond limits of its jurisdiction 
carved out by the law creating it. Appeal 
under S. 4 (8) is a continuation the 


proceedings under S. 4 (1) of the Act. Ac- 
cording! ot is beyond Y competence of 
the Authority as well as the Board of 
Revenue to pronounce upon the validity 
of the adoption while dealing with ques- 
pias! itera ta aa sR NATE cL DUNE EER ETS 


KX/LX/F843/80/SAD/MV]J, 
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tion of validity of the transfers under 
S. 4 (1). (Para 10) 
V. K. Sapre, for Petitioner; M. A. Shah, 
Dy. Govt. Advocate, for the State. 
H. G. MISHBA, J.:— Tularam, the 
etitioner. is holder of some lands in vil- 
age Hingati ia Tehsil Khurai, District 
Sagar. Out of that land. he transferred 15 


acres to one Babulal s/o Pannalal and 25. 


s/o Pannalal under 


acres to Karansin 
sale deed dated 19-4- 


separate registere 
1972. 


2. The proceedings under S. 4 (1) of- 


the M. P, Ceilin 


on Agricultural Hold- 
ings Act, 19860 


or short ‘the Act) were 
started against the petitioner by the Com- 
aie Authority. The petitioner inter alia 
efended the transfers on the ground that 
his natural son Abhaysingh, having been 
given in aloption to Mst. Gayabai widow 
of Pratapsingh, cannot be regarded to be 
a member of his family. The adoption 
took place some 10 years back. A deed 
of adoption dated 5-3-1978 purporting to 
record adoption so made was also pro- 
duced in order to substantiate’ the plea. 


3. After enquiry, the Competent Au- 
thority by order dated 16-1-1976 (An- 
nexure I) held that the adoption as well 
as the transfers by way of sale were made 
with a view to defeat the provisions of 
the Act. An appeal was preferred against 
this order by the petitioner which was 
partly allowed by order dated 15-7-1976 
Aon ae U) by the Board of Revenue 
and the case was remanded for proper 
inquiry. However, the finding regarding 
invalidity of adoption was upheld. 


4. In pursuance ot the remand order, 
after holding fresh inquiry. the Compet- 
ent Authority again declared the transfers 
in question to be void. As regards the 
adoption, it was held that that question 
cannot be gone into ae in face of the 
findin rearing invalidity of - adoption 
given by the Board of Revenue in the re- 
mand order. .The petitioner again prefer- 
red an appa against this order before 
the Board of Revenue and contended that 
- the Authority acting under S. 4 (1) of the 

Act, and the Board of Revenue hearing 
appeals under S. 4 (8) of the Act have no 
jurisdiction to pronounce upon the vali- 
.dity of adoption and that Abhaysingh 
having beea given in adoption could not 
be treated as member of the petitioner’s 
` family for purposes of calculation of land 

held by the ‘family’ to which the peti- 

elongs. This appeal has been re- 
jected. Hence, this petition. ` ; 


Tularam v. State 


A.L R. 


5. The petitioner contends that (i) the - 
order passed by the Competent Authority 
Annexure I) and the order passed by the 

ribunal yonca I) regarding invali- 
dity of adoption (sic) conferred on them 
under S. 4 (1) of the Act; (ii) that the - 
aforesaid orders did not preclude the 

etitioner from reagitating the question; 
Gi that on being given in adoption (evinc- 
ed by a registered deed dated 5-3-73) 
Abhaysingh ceased to be a member of the 
petitioners family; and, (iv) that in the - 


- matter of calculation of and for purposes 


of implementation of the provisions. of the 
Act, Abhaysingh cannot be taken to be a 
member of the petitioner’s family. Shri. 
M. A. Shah, Learned Dy. Govt. Advocate. 
appearing for the State Government 
argued in support of the impugned order 
and contended that the wo: ‘or other- 
wise’ occurring in Sec. 4 (1) of the Act’ 
are wide enough to cover adoption and. 
that under the said provision, it can be 
held that adoption was a device to defeat . 
the provisions of the Act. 

6. Having heard the learned counsel 
for the parties, we have come to the con- 
clusion that the petition deserves to be 
allowed. 


7. Section 4 (1) of the Act runs as 
under :— . 


“4. Transfers or partitions made after 
the publication of the Bill but before the 
commencement of this Act—{1) Notwith- 
standing anything contained in any law 
for the time being in force, where after 
the first Jan. 1971 but before the appoi 
ed day, any holder has transfer any 
land held, by him by way of sale, ot ex- 
change-or otherwise or has effe 
partition of his boldings or part 
thereof or the holding held. by the 
holder has been transferred in execution 
of a decree of any Court, the Competent 
Authority may, after notice to the holder 
and other persons affected by such trans- 
fer or partition and after such enquiry 
as it thinks ft to make, declare the trans- 
fer or partition to be void if it finds that 
the’ transfer or the partition, as the case 
may be, was made in anticipation of or 
to defeat the provisions of this Act.” 
- (2) 
(Emphasis supplied by car 
The jurisdiction conferred on the Com- 
potent Authority by the sub-section (1) of | 

ection 4 is limited to hold inquiry and 
pronounce upon the validity of transfers 
or partitions. as case may be. 


Now the question posed here is ` 


whether the Authority acting under S. 4 (1) 


1981 - 


of the -Act; and the Tribunal while decid- 
ing appeal under S. 4 ©), can pronounce 
ev 


upon alidity of ‘adoption’ and held 
that the adoption is void having been 
- .made to defeat the provisions of the Act. 


No doubt, adoption has the effect of 
transferring of the adopted boy from his 
natural family into the adoptive family; 
but it cannot be regarded to be any trans- 
fer within the contemplation of 4 4 (1) 
of the Act. The transfer envisaged by Sec- 
tion 4 (1) is to be of ‘any land’, It may be 
by way of sale, gift, exchange or other- 
wise. An adoption affects e status of 

. the adoptee and .does not affect transfer 
of any land. © i 


9. In the expression “has transferred 
any land held by him by way of sale, gift, 
exchange or otherwise” in S. 4 (1) the 


words or otherwise’ appear to have been ` 


~ fused to cover also those transfers which 
have not been specified earlier. They are 
indicative of the legislative intendment 
to make the provizion exhaustive, so that 
the transfer of land otherwise than by way 
of sale, gift, or era may 
within the pale of S. 4 (1). 


10, Section 4 (1) confers only limited 
jurisdiction on the Competent Authority, 
viz., power to find out whether the trans- 
fer or the partition in question has been 
made in anticipation of or to defeat the 
provisions of the Act. The - Competent 

anori Cava! travel beyond limits of 
its jurisdiction carved out by the law 

eating it. Appeal under S. 4 (8) is con- 
tinuation of the: proceedings under Sec- 
tion 4 (1) of the Act. Accordingly. it was 
beyond competence of the Compet- 
ent Authority as well as the Board of 
Revenue to pronounce upon the validity 
of the ailopin while dealing with the 

uestion of validity of the transfers under 

e sub-sec. (1) of S. 4. . 


11. The Tribunal acted illegally in re- 
fusing to go into the question of inherent 
lack of jurisdiction to pronounce upon the 
validity of adoption in proceedings under 
the S. 4 (1). It is a fundamental principle 
that a decree passed by a Court without 
jurisdiction is a nullity and its invalidity 
could be set up whenever and wherever 
it is sought to he enforced or relied upon, 
even at the stage of execution and in col- 
lateral proceedings. A void order is in 
legal effect no order at all. It is non est. 
By it no rights are divested. From it no 
rights can be obtained. It neither. binds 
nor bars anyone.. Therefore, the peti- 


o be 


tioners were entitled to reagitate the ques- - 


tion; © . 


Tularam v. 
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12. Section 4 (1) is placed in Chapt. H 
dealing with exemptions and restrictions 
of transfers of land. At the stage of pro- 
ceedings under the Act when the Com- 
petent Authority and/or Tribunal is deal- 
ing with the question of validity of trans- 
fer or partition, as the case may be, under- 
S. 4 (1) of the Act. the questions relating 
to fixation of ceiling area, determination 
of surplus land . and acquisition thereof 
are not germane, It is only when the 
Competent Authority functions under 
Sections placed in Chapt. II that the 

uestion as to who are the members of 
the holder’s family can be. gone into. At 
the stage of pasing an. order under 
sub-sec. (1) of S. 4 the Competent Au- 
thority and/or Tribunal had no jurisdic- 
tion to examine the question whether 
Abhay Singh was member of the family 
of the holder or had been transplanted in 
the adoptive family. For this reason also 
the finding regarding invalidity of adop- 
tion: recorded in orders of the Competent 
Authority in Annexures I and III and that 
of the Tribunal in Annexures II and IV 
are without jurisdiction, 

13. So far as the transfers by way of 
sale are concemed, they have been held 
to be valid by the Tribunal. After holding 
that the transfers by way of sale in favour 
of Babulal and Karansingh are valid. the 
Tribunal has concluded with the finding. 
that the land held by Abhay Singh has to 
be treated as land held by thé holder. In 
view of the fact that the question of vali- 
dity of adoption could not be gone into 
at the present stage of the proceedings, 
the aforesaid finding also cannot be allow- 
ed to stand. 


14. The question of validity of adop- 
tion of Abhaysingh may be gone into in 
proceedings under the provisions placed 
in Chapter IL of the Act. It may be men- 
tioned here that Mr. Sapre wanted this 
Court to examine the question of validity 
of adoption on merits specially with . re- 
ference to the provisions of g 16 of the 
Hindu Adoptions and -Maintenance Act, 
1956, which -attaches presumption of vali-_ 
dity to adoption evinced by the register- 
ed deed of adoption. In the view of the 
matter taken by us above, the question is 
left open for being gone into at the ap- 
propriate stage. 

15. Accordingly, the petition succeeds 
and is hereby allowed, The orders con- 
tained in Annexures I, H, Ill: and IV, 
are set aside. Now the case will go back 
to the Competent Authority concérned 
who will hold further -inquiry in accord- 
ance with law and the observations made 
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- GL. OZA, J. a 
“Dharti Pakad? Madanlal `: 
Gwalior, Petitioner v. Jinendra Kumar 
Jain, Bhopal and others, Respondents. ~ 
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(A) or Hera of the People Act 
(43 of 1951), S. 33 (1) — Nomination form 
— Presentation of — Requirement as to 
_ signature of elector as proposer —. Not 
ome wih Art Po te oin 
tion —. not contrary to secrecy 
ballots —- S. 33 not ultra vires the Consti- 

a (Constitution of. India,. Arts. 84, 


Article‘ 84 of the*Constitution ‘does not 
in fact confer any right ‘on citizen. What 
Art. 84 requires is only the cations 
of a person to be chosen to fill a seat in 
the Parliament. The process of choosing 
` is the next step. It does not mean that the 
poe of choosing may not be 

r and it'is this process which has been 
left over to be prescribed by the’ Parlia- 
ment under Art. 827. It, ; can- 
not be said that merely because inthe 
poe of election as provided for ‘under 

. 88 of the Act if it requires that the 
. candidate must fill in a form duly filled 
in and signed by one of the electors of 
the ency as proposer. it adds ‘to 
the requirement which is already provid- 
Pee bathe aae Glau Ey tie oat 

on the exercise t by the pos 
Eme contained te 3; 33 of the Act, There- 
fore, S. 33 of the Act is not inconsistent 
i . (Paras 8, 9, 10) 
there is. no provision 

elector. who signs a 
nomination pi as a proposer to vote 
for that candidate: The exercise of right 
of vote is not controlled by signing ` the 
nomination pai aS a proposer and 
therefore, it d not be said that by. 
signing the nomination paper as a pro- 
poser the elector discloses the manner in 
which he has to cast his vote, and there- 
fore it is not contrary to the policy of 


*For quashing order of Returning Officer 
passed on 27-8-1980. he 8 
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Madanlal Agrawal v. Jinendra Kumar 


Eléction Petn, No. 24 of 1980, D/- 10-9- 


ovided’ 


ALR; 


secret ballot. The requirement of S. 88 is, 
therefore not ultra vires of the Constitu- 
tion. z _ (Para 11). 
. B) eee of the People Act 
(48 of 1951), Ss. 100 .(1) (c), 88 — Election , 
ition — Grounds — Nomination paper 
rejected as it had no signature of elector 
as poser — Not improper rejection 
i moontie of S. 100 RRE ~ Elec .. 
tion petitien challenging vires of S. 88 of 
the - — Not cov by clk. (c) nor by ` 
any of the grounds contemplated un 
S. 100 — Petition not maintainable. ~ 
. i .. (Paras 12, 18) 
Petitioner in Person... Bo 
ORDER :— By this petition, the peti- 
tioner has. challenged the election to the 
Rajya Sabha held on 27-8-1980. 


2. ‘According to the petitioner, he. 
wanted to contest’ the election for the _ 
Rajya Sabha and for that j 
filed the! nomination paper. Fro fled 
nomination paper on 23-6-1980 after de-- 
pone the’ security amount as required. . 
According to him; on 25-6-1980: when the 
nomination ge were scrutinized the: 
Returning Officer rejected. the nomination 
paper of the petitioner on the ground that 
it was not properly filled in as it did not 
bear the ‘signature of the proposer, Order 
not filed with the petition. a 

3. The only d urged in this =. 
tion by the petitioner is that Section $8 (1) 
of the. Representation. of the People Act’ 
yah ceaukes the: nomination paper to: 
be signed by one proposer who is an eleo- 
Bi mconstitus 

e 
a citizen. of India who holds the necessary 
qualifications prescribed in this article is. 
entitled. to contest the election to either 
House of Parliament, According to the 
petitioner, what has be i 
under Art. 84 has 


acting Section $3 (1), exercising ers 
under Art. 827 of the Constitution had no 
engl a deprive the aun of his 
E Ww. » according to itioner, 
vested in him sa by By 84 of the Con- 
stitution of India. 
4, The petitioner, who is present in 
person. contended that the requirement 
of an elector te propose the name of ` the 
candidate -as a proposer also goes against 
the principles of secret ballot as an elee- 
tor who pro the name of the can- 
y demonstrates that he pro- 
‘to candidate, al- 
there is ng provision in law of 
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elections which requires a proposer to 
vote for the candidate proposed by him. 
According to the petitioner, this is also 
a ground on the basis of which the re- 
quirement under Section 83 (1) should be 
struck down, that-is, it goes contrary to 
the secrecy of ballot. No other question 
was pressed, — 
' 5. Article 84 of the Constitution pro- 
vides — 
“84, A person shall not be alified 
to be chosen to fill a seat in Barliancent 
unless he — 


(a) is a citizen of India, and makes 
and subscribes before some person au- 
thorized in that behalf by the Election 


Commission an oath or affirmation accord- . 


ing to the form set out for the purpose in 
the Third Schedule; 

(b) is, in the case of a seat in_ the 
Council of States, not less than thirty 
years of age and. in the case of a seat in 
the House of the People, not less than 
twenty five years of age; and 

(c) possesses such other -'‘ qualifications 
as may be prescribed in that behalf by or 
under any law made by Parliament.” 
This article povides for the necessary 

ualifications for membership of the Par- 
ent. It does not provide the machin- 
sree or per of seemed Den of 
election has not i i ý pro- 
vided in the Constitution but Art. 327 
emy the Parliament to legislate on 
the nbiet of elections. Article 327 
rea meman 


“327. Subject to the provisions of this 
Constitution, Parliament may from time 
to time bi law make provision with re- 
spect to all matters relating to, or in con- 
nection with, elections to either House 
of Parliament or to the House or either 
House of the Legislature of a State in- 
cluding the preparation of electoral rolls 
the delimitation ‘of constituencies and 
all other matters necessary for securing 
the due constitution of such House or 
Houses.” 

This provisions clearly confers ers 
on the Parliament to legislate on all mat- 
ters relating to or in respect of the hold- 
ing of elctions to the Parliament and also 
matters connected -with the constitution 
of either House of. Parliament. The langu- 
` age used in this article clearly co 

wide authority on the Parliament to make 
laws about the procedure -and related 
matters of elections.-It is no doubt true 
that Art. 327 does talk of “subject. to -the 
provisions of this Constitution” and # is 
clear thet when power is conferred on 
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the Parliament under. the Constitution 
itself, the laws have to be subjected to the 
Constitution. There is no other provision 
in the Constitution prescribing the man- 
ner. of elections. 

6. -Chapter 2 of the Constitution deals 
with Parliament and Article 80 provides 
for the composition of the Council of 
States, S use (4) of Article 80 pro- 
vides — 

“80 (4) The representatives of each 
State K the Council of States shall be 
elected by the elected members of the 
Legislative Assembly of the State in ac- 
cordance with the system of propor- 
tional representation by means of the 
single transferable vote. . 

This provides that the representatives of 
each State in the Council of States shall 
be elected by the elected members of the 
Legislative Assembly of that State in ac- 
cordance with the system of proportional 
representation by means of the single 
transferable vote and as referred to above, 
Art. 84 provides for the qualifications of 
a person who could fill a seat in the Par- 
liament. The a m of ane 
i, e. proportio representation e 
single transferable vote has been provid- 
Sa in An G0 ead it eet that the 
rest of the procedure has been left to the 
Parliament and the Parliament in exercise 
of its powers has enacted the Repre- 

“sentation of the People Act, 

7. Section 33 of the Representation of 
the People Act falls.in Part V, Chapter I 
with the heading “Nomination of candi- 
dates”, Section provides.— 

“83. Presentation of nomination 
ee requirements for a valid nomina- 

on. — ; 

_ (1) On or before - the date appointed 
under clause (a) of Section 30 each candi- 
date shall, either in person or by his pro- 

oser. between the hours of eleven 

’clock in the forenoon, and three O'clock 
in the afternoon deliver to the returning 
officer at the place specified in this be- 
half in the notice issued under Section 31 
a nomination paper completed in the pre- 
scribed form and signed by the. candidate 
and by an elector of the constituency as 
proposer: _ 

- Provided that no. nomination paper 
shall be delivered to the returning officer 
on a day which is a public holiday. 

(LA) Notwithstanding anything contain- 
ed in sub-section (1), for election. to the 
Legislative Assembly of Sikkim (deemed 
to the Legislative Assembly of. that 
State duly constituted under the consti- 


paper 
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tution), the nomination paper to be de- 
livered to the returning officer shall be in 
such form and manner as may be pre- 
scribed : 
Provided that the said nomination 
paper shall be subscribed by the candi- 
ate as assenting to the nomination, and— 


(a) in the case of a seat reserved for Sik-- 


kimese of Bhutia-Lepcha Origin, also by 
at least twenty electors of the constitu- 
ency as proposers and twenty electors of 
the constituency as seconders; 

(b) in the case of a seat reserved for 
sanghas, also by at least twenty electors 
of the constituency as proposers and at 
least twenty electors of the constituency 
as seconders; 


(c) in the case of a seat reserved for 


Sikkimese of Nepali origin, by an elector 
of-the constituency as proposer: 

Provided further that no nomination 
paper shall be delivered to the returning 
a icer on a day which is a public holi- 

y. 

(2) In a constituency where any seat is 
reserved. a candidate shall not be deem- 
ed to, be qualifed to be chosen to fill that 
seat unless his nomination paper contains 
a declaration by him specifying the 
particular caste or tribe of which he is a 
member and the area in relation to which 
that caste or tribe is a Scheduled Caste 
or, as the case may be, a Scheduled Tribe. 
of the State. 

(3) Where the candidate is a panon 
who, having held any office referred to in 
Section 9 has been dismissed and a period 
of six years has not elapsed since the dis- 
missal, such person shall not be deemed 


to be duly nominated as a candidate un- 


less his nomination paper is accompanied 
by a certificate issued in the prescribed’ 
manner by the Election Commission to 


the effect that he has not been dismissed © 


for corruption or disloyalty to the State. 
(4) On the presentation of a nomination 
aper, the returning officer shall satis 
Fimself that the names and electoral roll 
numbers of the candidate and his pro- 


poser as entered in the nomination paper 


are the same as those entered in the elec- | 


toral rolls: 


Provided that no misnomer or imaccu- 
rate description or clerical, technical or 
printing error in regard to the name of 
the candidate or his proposer or any 
other. person, or in regard to any place, 
mentioned in the electoral roll’ or the 
nomination paper and no clerical, techni- 
cal or printing error in regard to the elec- 


toral roll numbers of any such person in | 


Madanlal Agrawal v. Jinendra Kumar 





ALR. 
the electoral roll or the nomination 
paper, shall affect the full operation of 


the electoral roll or the nomination paper 
with respect to such person or place in 
any case where the description in regard 
to the name of the person or place is such 
as to be commonly understood; and the 
retuming officer shall permit any such 
misnomer or inaccurate description or 
clerical, technical or printing error to be 
corrected and where necessary, direct 
that any such misnomer, inaccurate de- 
scription, clerical, technical or printing 
error in the electoral roll or in the nomi- 
nation paper shall be overlooked. 


(5) Where the candidate is an elector of 
a different constituency, a copy of the 
electoral roll of that constituency or of 
the relevant part thereof or a certified 
copy of the relevant entries in such roll 
shall. unless it has been filed along with _ 
the nomination paper, be produced Telis 
the returning officer at the time of scru- 
tiny. C 

(6) Nothing in this section shall pre- 
vent any candidate from being nominated 
by more than one nomination paper : 


Provided that not more than four nomi- 
nation papers shall be presented by or on 
behalf of any candidate or accepted by 
the returning officer for election in the 
same constituency.” j 
This provision rou the nomination 
paper to be completed in the prescribed 
orm and signed by the candidate and by 
the elector of the constituency as a pro- 
poser. According to the petitioner, by this: 
provision an additional qualification has. 

een introduced and a person may be 
qualified to fill a seat in the Parliament 
under Art. 84 but unless he gets a pro- 
poser out of the electors of that consti- 
tucncy he cannot contest an election an 
this, racer N the petitioner, is in- 
consistent with Art. 84 of the Constitu- 
tion and, therefore, ultra vires. l 


8. Article 84 of the Constitution, no 
doubt, prescribes the qualifications which 
a person must possess if he is chosen to fill 
a seat in the Parliament as the language 
of Art. 84 emphasises that “a person shall 
not be qualified to be chosen to fill a seat 
in Parliament unless he”. This clearly goes 
to show that the requirements under 
Article 84 are the requirements of a per- 
son te be chosen to fill a seat in the Par- 
liament. The process of choosing is the 


next step. It, thereforé, does. not indicate 


that as soon as a person holds the neces- 
sary qualifications’ he becomes fit to fill 
a seat in the Parliament.’.What-is further 
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required is that if he does not hold any 
one of these qualifications, he cannot be 
allowed to be chosen. The word “chosen” 
has not been further clarified. It posi- 
tively indicates the cess of choosing 
and it is therefore, clear that what Art. 84 
the qualifications-of a 








Article 827. It, 
therefore, could not be contended that 
merely because in the process of election 
as provided for under the Representation 
of the People Act if it is.required that 
the candidate must fill in a form duly 
filled in and signed by one of the elect- 
ors of the constituency it adds to ‘the re- 

which is already -provided 


9. According to the petitioner, Art. 102 
of the-Constitution provides for disquali- 
fications for being chosen and for being 
a member of the House of Parliament. 
Article 102 provides ~ 

“102 (1) A person shall be disqualified 
for being chosen as, and for being a mem- 

` ber of either House of Parliament — - 
. (a) if he holds any such office of profit 
under the Government of India or the 
‘Government of any State, as is ‘declared 
by Parliament by law to disqualify its 
holders; ; ale 

(b) if he is of unsouna mind and stands 
so declared by a competent court; ` 

(c) if he is an undischarged insolvent; 

(d If he is not a citizen of India, or has 
voluntarily acquired the citizenship of a 
foreign State, or is under any acknow- 
ledgment of an allegiance or adherence 
to a foreign State; 

(e) if he is so disqualified by or under 
any law made by Parliament. 

This article provides for disqualifications 
. for being chosen or for being a mem 
of the House of Parliament. It refers to 
two stages and this also indicates the 
qualifications and disqualifications which 
have been provided in the two articles 
of the Constitution for being chosen for 
a seat in the Parliament. y in case if 
a person possesses qualifications as pro- 
vided for in Article 84 and is not dis- 
qualified as provided in Art. 102, he can 
be chosen to fill a seat in the Parliament. 
How he has to be chosen to fill a seat 
in the Parliament has been left open and 
- that process has been left to the Parlia- 
_ ment and its legislative functions. . It, 
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therefore, could not be said that the Re- - 
presentation of the People Act while pro- 
viding for the manner in. which a candi- 
date could be chosen to fill a seat in the 
House of Parliament has provided a pro- 
cedure. It could not be contended, that 
procedure deprived a citizen of his right. 
In fact, Art. 84 does not confer any right 
but it only provides the . qualifications 
which are necessary for a person to be 
chosen to a seat in the Parliament. 

10. While enacting the Representa- 
tion of the People Act, it appears that 
Section 33 has been provided for all elec- 
tions as it talks of a proposer who is an 
elector in the constituency and it appears 
that it has been provided only to re- 
gulate the elections to the various seats 
in the various Assemblies in the State or - 
the Parliament. It may be that a person 
who wants to be chosen to a seat in the 
Parliament is not able to get an elector of 
the constituency to sign the nomination 
Paper as a proposer, But it does not mean 
that the person does not hold the neces- 
sary qualifications. After all, if a person 
is not elected he does not become a mem- 
ber of either House of the Parliament al- 
though a citizen may claim to. have a 
right to be elected. JI, therefore, see no 
restriction being put on the exercise of a 
right by the provisions contained in Sec- 
tion 33 of the Representation of the Peo- 
ple’ Act. 

11. The second question raised by the 
petitioner is that as an elector has to sign 
the nomination paper, as a voter his exer- 
cise of franchise is published and, there- 
fore, it is contrary to the policy of secret 
ballot. Admittedly, there is no provision 
which requires an elector who signs a 
nomination paper as a proposer to vote 
for that candidate The exercise of right 
of vote is not controlled by ` signing the 
nomination paper as a proposer and it, 
therefore, could not be said that by sign- 


„ing the nomination paper as a proposer 


the elector discloses the manner in which 
he has to cast his vote. I, therefore, see 
no substance in this ground also. 

12. Of the grounds mentioned in Sec- 
tion 100 for an election petition, the only 

und on which this petition is based is 

e improper rejection of the nomination 
paper which is a ground under Sec- 
tion 100 Ab (c). Section 100 (1) (c) says — 
ax rounds for detlaring election to 
be void. — 

(1) Subject to the provision: of sub- 
section 1h if the High Court is of opi - 
nion — 
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(c) that any nomination has been im- 
properly ejected: ‘Or 







of the returned candidate to be void.” 


88 of the Repre- 
mtation of the. People Act is ultra vires 
and, therefore, as the 


alle ed in the petition does not 
xist, this petition is based on none of the 
ds on the basis: of which the election 
uld be declared to be void. 


`- 18, As already discussed, there is no 
‘substance.in the contention that sec- 
tion 33 is ultra vires of the Constitution. 
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G. P; SINGH, C. J. AND B. C. 
VARMA, J. Sg 
` Shri Sajjan Mills Limited, Ratlam, Peti- 
tioner v. Krishi Upaj Mandi Samiti, 
Ratlam and others, Respondents. 


Mise, Petn. No. 272 of 1979, D/- 25-8- 
1980. 


(A) M. P. Krishi U 
(24 of 1978), Ss. 2G 


aj Mandi Adhiniy dhiniyam 
2 lo). 32, 8 homes Mabel 
function Definition of — Includes a 
_ textile mill it being a “trader” — It must 
obtain licence for cotton . in 
‘market area — Not exempt under S. 6 (b) 
— User for trade or commerce — Not 
private consumption within S. 6 (b).. 


The definition of “market E functionary” 
in Section 2 (1) (i) does not in term in- 
clude a manufacturer. All the same T in- 
cludes a ‘trader. which acċording to Sec- 
tioa 21) (p) means a gemon wha to ois 

normal course ol; Dasimask Diiys -orsel 


any notified arican] produce, - 


(Para 4) 

A textile mill which manufactures tex- 
tiles and for which purpose it buys cotton 
which is a notified agricultural produce 
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in the ‘normal course of business would ‘be 
a trader under S. 2 (1) (p):and as such a 
market: functionary; and’ since it operates 
in the market area of the Market Com- 
mittee as a trader in respect of notified 
agricultural produce (cotton); it would be 
bound to take licence in terms of -S. 82 
before it can obs permitted to so operate 
in market area. . (Para 4) 


The fact that textile mill uses the pur- 
chased cotton solely for the purpose of 
manufacturing cloth does not mean that 
it is exempted under the proviso to S. 6. 
p t from taking. Leonce al ©. expression 

vate consumption” occurring in 
Cl (e) i) of the proviso to S. e 
uce 


F M. P. Krishi U at Mandi Adhiniyam 
(24 of: 1978), S. 19 —- Market fee — En- 
cement of rate — No relation to ser- 
vice to be. rendered — Enhancement is 
invalid. (Constitution of India, Art. 265). 


Where the Market Committee had rais- 
ed the market fee from 0.50 to: Re. 1.00 
per one, hun -rupees of the chase 
price under the notification and it was 

ecifically directed by the notification 

at the iome so raised must be kept 
separate and should be spent only after 
issuance of direction by the State Govern- 
ment in that behalf, however the major 
oant of market fee collected was spent 
Ka the market Committee on ae pe 
ase of plant protection pesticides 
was not a purpose correlated with the ser- 
vice to the buyers of agricultural produce, 
the levying and charging of market fee 
at more than 0.50 paise per one hundred 
rupees of the price would be invalid 


= illegal in view of theo of quid 
o. AIR 1980 SC 1124, visting Distinguished. 
ere a 7) 


Eo M. P. Krishi Upaj Mandi Adhiniyam 
(24 of 1973), Section 19 — Levying of 
market fee — Agricultural produce pur- 
chased outside of market area and. brought 
in market area but not for purpose of sale 
— Levy! and ‘recovery of market fee on 


pich agricultural produce — Invalid. 
| (Para 9) 
(D) M. P. Kreh Upaj Mandi Adhiniyam 
(24 of Orad : — Cancellation of 
licence — 


rhmity t to show cause not 
Oe not showing reasons for . 
cancellation -~ Cancellation would ` 
in contravention of S. 33. (Constitution j 
India, Art. 226). : (Para 10) 


1981 


Cases Referred: 
AIR 1980 SC 1008 
AIR 1980 SC 1124: 1980 All LJ 480 
AIR 1971 SC 844:(1970) 2 SCR 348 
AIR 1971 SC 1182 . 
AIR 1968 SC 1119: (1968) 3 SCR 
1968 All LJ 926 l 
A. K. Chitaley, for Petitioner; Y. S. 
Dharmadhikari, (for No. 1) and L. S. 
Baghel, Dy. Advocate General, (for Nos. 2 
to 4), for Respondents. 
B. C. VARMA, T :— 
a company engaged in the business o: 
sale and manufacture of textiles. It has 
textile mills at Dhamnod Road, Ratlam, 
within the market area of Krishi Upaj 
Mandi, Ratlam (respondent No. 1), es- 
tablished under the Madhya Pradesh Krishi 
Upaj Mandi Adhiniyam, 1972 (hereinafter 
called the Act). For the purpose of manu- 
facture of textiles, the petitioner 
purchases ungimed cotton from agri- 
culturists. is cotton is then ginn- 
inned and is then 


Chronological Paras 
7, 8 


anoa 


874; 


~ 


ed, pressed and 
finally converted into 
duct, viz., the cloth. All this process is 
undertaken by the petitioner in the Mills. 
The cloth is then, marketed through 
dealers. ‘Cotton’ is one of the commodi- 
ties included in the Schedule to the Act 
and is admittedly an ‘agricultural produce’ 


under Section 2 ( 
produce whether 
agriculture, horticulture, animal husban- 
dry, apiculture, pisciculture, or forest. The 
titioner has obtained a licence under 
on 82 of the Act. .The respondent 
No. 1 has levied and charged market fee 
for purchase of cotton from the petitioner. 
The rate of market fee so charged is at 
0.50 per one hundred rupees of the price 
except for a period between 1-4-1976 to 
81-7-1977 when market fee was charged 
at Re. 1/- per one hundred rupees of the 
price, The Pe objected to levy and 
recovery of the market fee and also pro- 
tested against its liability to take a licence 
under Section 82. By order dated 9-5-1977 
(Annexure-C), the respondent-Samiti re- 
jected the objection. Se ee 
against the order of the Samiti ( D- 
dent No. 1) was also rejected by the foint 
Director of Agriculture respondent o. 2) 
by order, dated 14-11-1 (Annexure-D). 
petition was then filed on 30-1-1978 
the respondent No. 1 cancelled the peti- 
tioner’s licence. 

2. According to the petitioner, it is 
not a market: function within the 
meaning of Section 2 D of the Act as 
the petitioners undertaking only 


con- 
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The petitioner is- 


finished pro- 
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sumes the: argicultural produce (i. e., 
cotton) as a raw material and is, therefore, 
not within the mischief. of the Act. The 
petitioner, therefore, asserts that it is not 
required to'take any licence under sec- 
tion 32 nor is required to pay any market 
fee on the purchase of cotton for use in 
the manufacture: of textiles. Further chal- 
lenge in this petition under Art. 226 of the 
Constitution is to the levy and recovery 
of market fee at more. than 0.50 p. on the 
d that the increase from 0.50 p. to 

Re. 1/- is not correlated to the services 
rendered by the respondent No. 1 and 
that no fee at all can be charged on the 
agricultural produce purchas outside 
the market area. The petitioner preys for 
quashin of the orders, Annexures C and 
, and for a further direction for refund 
of thé fee paid. It is also prayed that the 
respondents be directed not to realise any 
market fee. The order, dated 80-1-1978, 
assed by the respondent No. 1 cancelling 
e Be itioner’s licence has also been ques- ' 
tioned, 


8. We may first take up the question 
of petitioner’s liability to pay the market 
fee levied under Section 19 and also to 
take out a licence under Section 82 of the 
Act. The contention is that being a 
manufacturer, the petitioner cannot be 
said to be a market functionary. Even 
otherwise, if the purchase is made from 
the producers for its “own private con- 
sumption”, it can use any place in the 
market area for marketing of cotton which 
is a notified agricultural produce. Further 
contention is that since the petitioner is 
ai a trader nor the owner ue ee occupier 

any ing or pressing ory or 
such ther market functionary, it is not 
required to obtain a licence to operate in 
the market area of Krishi Upaj Mandi 
Samiti, Ratlam. In order to appreciate 
this contention, certain provisions of the 
Act have to be noted. Section 2 m (j) 
defines ‘market functionary to include a 
broker, a ae agent, an exporter, a 
ginner, an porter, a presser, a proces- 
sor, a stockist, a trader, a weighman, 
warehouseman, hammal, surveyor and 


such other person as may be declared 
under the 


es or the bye-laws to be a 
market functionary. According to S. 2 (1) 
(p), trader means a person who in. his 
normal course of business buys or sells 
any notified agricultural produce and in- 
cludes a person engaged in 
cessing of agri duce. 
tion 6 provides for control of mark 
of notified agricultural produce. Accord- 
ing to sub-section (b) of Section 6, no per- 


ec- 
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son shall, except in accordance with the 
provisions of the Act and the rules and 
e-laws made thereunder — (i) use any 
place in the market area for the marketi 
of the notified agricultural produce; or (ii 
operate in the market area as a market 
functionary. To this sub-section is added 
a proviso which runs thus; f 
‘Provided ‘that nothing herein shall 
apply to — ; 
f a the sale or purchase of such agricul- 
tur roduce— 

() e producer whereof is himself its 
seller and such sale is made’ to a person 
who purchases it for his own private con- 
. sumption; : 
iS which is brought by head loads; 

iii) which is’ sold through retail;: 

- (b) the transfer of such agricultural pro- 

duce to a Co-operative Society for the 

purpose of securing an advance there- 
im. 


Chapter VI of the Act provides for regula- 
‘tion of trading. Section 31, which falls 
in that Chapter, is as follows: 

“31. Regulation of ‘persons operating in 

market area. No person shall, in ri 
of any notified agricultural . produce, 
operate in the market area as commission 
agent, trader, broker, § weighman, 
hammal, surveyor, warehouseman, owner 
or occupier of processing or pressing fac- 
tories or such other market functionary 
except in accordance with the provisions 
of this Act and the rules and bye-laws 
made thereunder.” 
According to sub-section (1) of Sec. 32, 
every person specified in S. 31, who 
desires to operate in the market area, 
shall apply to the market committee for 
grant of a licence or renewal thereof. Sec- 
tion 33 contains powers of a marketing 
committee to suspend or cancel a licence. 
In terms of that section, the market com- 
mittee is required to record its reasons 
for suspending or cancelling a licence and, 
according to sub-section (4), is required 
to give an opportunity to show cause 
against such suspension or cancellation. 


4, While supporting his contention, the 
learned ona for the petitionèr drew 
our attention to the conspicuous absence 
of the word ‘manufacturer in the inclu- 
sive definition `of the term ‘market func- 
tionary and the definition of the. term 
‘trader’. He also pointed out that the 
market committee constituted under Sec- 
tion 11 (1) of the. Act provides for no re- 
presentation of either. a manufacturer or 
an industrialist. Similar non-inclusion’ of 
persons doing business in textiles in Sec- 
tion 31 was also adverted te. It was stres- 
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-material, that is, cotton, 
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. sed that since manufacturer is not includ- . 


ed in the class of persons enumerated in 


. Section 31, the petitioner is not required 


to take any licence. We, -however, find | 
ourselves unable to accede to the peti- 
tioners contention in this behalf, It is true 
that the definition of market functionary 
in Section 2 (1) (j) of the Act does not in 
term include a manufacturer. All the same, 
it includes a ‘trader’, which according to 
Section 2 (1) (p) means a person who in| 

is normal course of business buys or 
sells any notified agricultural produce. 
The petitioners business is admittedly 
manufacture of textiles. It is the case of 
the petitioner itself that cotton, which is! . 
a notified agricultural produce, is bought}. 
by it in the normal course of business. 

e petitioner thus is a person who in 
the normal course of business buys a noti- 
fied agricultural produce, namely, cotton. 
That being so, the petitioner is a trader 
and as such a market functionary. Since 
the peunoner operates in the market area 
of the respondent-Committee as a trader 
in respect of notified agricultural pro- 
duce namely cotton, it is bound to takea 
licence in terms of S. 32 before it can be 
permitted to so operate in the market 
area, : re 


5. - The proviso to sub-section a ‘of 
Section 6 of- the Act also does not help 
the petitioner. It is true that the raw 
purchased b 

the petitiorer is used by itself and is ul- 
timately. turned into textiles. In that sense, 
the cotton so purchased as raw material 
can loosely be said to have been ` con- 
sumed by it. By consumption is meant the 
act of consuming. To consume means to 
destroy or use up, to eat or drink up. In 
its economic sense, consumption may 
mean just the use which a purchaser 
chooses to make of the goods purchased 
for his own purpose. He does not have 
to destroy them nor does he have to 


‘diminish their value or utility.” It may 


thus mean the usual use made_of an arti- . 
cle for purposes of trade and commerce. 
In our opinion, however, in the context 
in which the phrase “who purchases it for 
his own private consumption”,| is used in 
clause (a) (1) of the proviso to S. 6 (b), it 
cannot be said that the petitioner pur- 
chases cotton’ for its own private con- ` 
sumption. The-words “own private con- 
sumption” as used in the proviso ‘to Sec- ` 
tion 6 (b) can only mean complete dis- 
appearance by use an individual such 
as eating away of a food article. The term 
does not seem'to have been used to in- 
clude the use of an agricultural produce. - 


i 
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in a commercial activity for production 
or conversion into a different commodity. 


This is alsó made clear by the subsequent - 


amendment: made in that proviso by the 
Madhya Pradesh Krishi Upaj Mandi 
(Dwitiya Sanshodhan) Adhiniyam, 1979. 
By this amendment, the applicability of 
item (a) of the first proviso to Cl. (b) of 
Section 6 is limited to the purchase not 
exceeding four quintals at a time to a 

rson who purchases it for his own 
ene consumption. This limitation put 
upon the quantity clearly shows that what 
is covered by that clause is sale or pur- 
chase of agricultural produce for being 
used up by an ‘individual as opposed to 
sale or purchase for purposes of trade and 
commerce. 


6. It is then urged on behalf of the 
petitioner that the increase of licence fee 
from 0.30 to Re. 1.00 per one hundred 

~ rupees of the price of agricultural produce 
purchased between 1-4-1976 to 31-7-1977 
is illegal: The argument is that although 
the fee has been enhanced, the respon- 
dent No. 1 bas not rendered nor contem- 
plated to render services to the traders 
in the notified market area, nor any sub- 
stantial portion of the fee so realised by 
enhancement is shown to be spent for 
that purpose. This argument has sub- 
stance and must be accepted. In paragraph 
18 of the petition, the petitioner has spe- 
cifically alleged that the respondent No. 1 
has made no provision for the market fee 
which may be collected to be earmarked 
to meet the expenses of rendering any 
- service. It is alleged that there is no cor- 
relation between the fee imposed by the 
respondent No. 1 and the expenses in- 
curred by it for rendering services to the 
sellers and purchasers of agricultural pro- 
duce within the market area. The increase 


in levy is, therefore, said to be mechani- 


cal. In answer to this averment, the res- 
pondent No. 1 has filed an additional re- 
turn showing the “expenditure incurred 
out of the additional fees so recovered. Out 
of the total realisation of Rs. 3,36,845.27 
from 1-4-1976 to June 1978, Rs. 2,20,651.46 
are shown as spent on plant protection 
per and equipments and other items 
ike ponny ete. Only Rs. 2,000/- are 
said to have been spent on electric fittings 
of godowns in the market yard and appro- 
ximately, Rs. 79,646/- are shown as spent 
on construction. of auction platform and 
shops. At the time of hearing, the learn- 
ed counsel for the respondents also placed 
before us a copy of Notification dated 
19-3-1976, issued from the Directorate of 
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Agriculture, Madhya Pradesh, whereunder 
the market fee in'Ratlam Krishi Upaj 
Mandi was increased from 0.50 to Re. 1/- 
per one hundred rupees of the purchase 
price. The said Notification directs that 
accounts of the additional fees so recovered 
shall be separately maintained by the 
Market Committee and that the amount 
should only be spent on instructions issued 
by the State Government.. The Notifica- 
tion thus clearly shows that the additional 
fees so recovered was not meant for any 
service to be rendered by the respondent 
No. 1 within its market area, but was to 
be kept as a reserve to be spent on the 
directions of the State Government. Simi- 
larly, the. additional return filed by res- 
pondent No. 1 shows that more than 60 per 
cent of the additional fees so recovered 
was spent for purchase of plant protec- 
tion pesticides etc. and only a very small 
portion of it was spent for services to- 
wards the purchasers and sellers of agri- 
cultural produce within the market area. 


7. Section 19 of the Act, which em- 
owers the levy of market fee, is as fol- 


Ows: 


“19. Power to levy market fees.— (1) 
Every market committee shall levy market 
fees on notified agricultural produce 
brought for sale or bought or sold in the 
market area at such rates as may be fixed 
by the Director from time to time subject 
to the minimum rate of fifty paise or maxi- 
mum: rate of one rupee for every one 
hundred rupees of the price in the manner 
prescribed. 


(2) The market fees shall be payable by 
the buyer of the notified agricultural pro- 
duce and shall not be deducted from. the 
price payable to the seller; 

Provided that where the buyer of a 
notified agricultural produce cannot be 
identified, all the fees shall be payable 
by the person who may have bought the 
produce for sale in the market area. 

(3) The market fees referred to in sub- 
section (1) shall not be levied more than 
once on a notified agricultural produce in 
a market area if it is resold in the market 
area but outside the market yard in the 
course of commercial transactions between 


the licenced traders or to consumers.... 


It was not disputed before us, and in our 
opinion very rightly, that the levy per- 
mitted under Section 19 of the Act is in 
the nature of a fee. The levy is not on the 
agricultural produce in the sense of im- 
posing any kind of tax or duty on the 
agricultural produce. It is also not a tax 
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` yon the transaction of purchase or sale. It 
is an impost on the buyer of the agricultu- 
ral produce in the market in relation to 
transactions of his ase. Generally 
speaking, the fee is defined to be a charge 
for special service rendered to individu: 
by some Government agency. The element 
of quid pro quo must established be- 
tween the payer of the fee“and the ‘party 
charging it. By and large, the party col- 
lecting the fee must show that the service 
which they are rendering in lieu of fee 
is for some special benefit to the payer of 
the fee. It must be shown with some 
amount of certainty, reasonableness or 
preponderance of probability that quite a 
substantial portion of the, amount of fee so 
realised is spent for the special: benetit of 
its payers; See Kewal Krishan v. State of 
Punjab, AIR 1980 SC 1008, Para 8. In that 
case, their Lordships cited with approval 
the following passage from an earlier deci- 
sion of the Supreme Court in Indian Mica 
and Micanite Industries Ltd. v. State of 
Bihar, AIR 1971 SC 1182: 


“From the above discussion it is clear 
- that before any levy can be upheld as a 
fee; it must be shown that the levy has 
reasonable correlationship with the ser- 
vices rendered by the Government. In 
other words, the levy must be proved to 
be a quid pro. quo for the services render- 
ed. But in these matters it will be im- 
ossible to have an exact correlationship. 

e correlationship expected is one of a 
general character and not as of arithmeti- 
cal exactitude”. 


In Kewal  Krishnan’s case (supra), 
the Supreme Court was concern- 
ed with the provisions of the Punjab Agri- 
cultural Produce Markets. pas ea à 
contains similar provisions for levying an 

charging of market fee on sciadon. pro- 
duce bought or sold in the notified market 
area. After discussing the law on the sub- 
ject at length, their Lordships pointed 
out that at least a good and substantial 
portion of the amount collected on account 
of fees, may be in the neighbourhood of 
two-thirds or three-fourths, must be shown 
with reasonable’ certainty as being spent 
for rendering services to ‘the licensees 
(under the Punjab Act) in relation to the 
transactions of purchase or sale of agri- 
cultural produce. Not all the benefits must 
be conferred on them, but some ‘special 
benefits must be shown to have been 
conferred. It was particularly pointed out 
that spending the amount of market fees 
for the purpose of augmenting the agricul- 
tural produce, its facility of transport in 
villages and ‘to provide other facilities 
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meant mainly or exclusively for the benefit 
of the agriculturists is not permissible on 
the ground that such services in the long 
run go to increase the volume of transac- 
tions in the market ulcimatoly benefitting 
the traders also. Such an indirect an 

remote beneft to ‘the traders is in no 
sense a special benefit to them. Spending 
of fee on development of agriculture by 
providing all sorts of facilities to the 
agriculturists. including the facilities of 
link roads to the markets was- held 
Ex- 


‘ for 


itied, Similarly 
imparting education in agriculture in 
general has been held to be not correlat- 
ed with the market fee. The Supreme 


Court rejected the contention upheld by ~ 


the High Court that the use of the funds 
oats ey monay o aera fee for 
supply o pesna es and spray pumps on 
absidi d basis as also ne electrifi caton 
Q ges was permissible expenditure. 
Instead, it was held that utilising a good 
and substantial portion of the market fee 
collections for supply of pesticides and 
spray pumps on subsidized basis goes 
against the concept of quid po quo which 
is very essential in case of fees. From the 
aforesaid decision in Kewal Krisbnan’s 
case, oe 1980 SC 1008) (supra), the rais- 

market fee from 0.50" to Re. 1.00 
cannot be held to be justified when ac- 


for the purchase of plant protection pesti- 
cides and when the N ‘ 





ernment in that behalf. 
lika, Varanasi v. 


N 
Durga Das 


ar Mahapa- 
: attacharya, 
(1968) 8 SCR 874: (AIR 1968 SC 1119) the 


expenditure incurred by thé Municipal 
Board for the benefit of licensees 
constituted 44 per cent of the total in- 
come of the Municipal Board and it was 
held that there was no sufficient. quid pro 

uo established in the circumstances of 

e case. However, in another decision in 
Delhi Cloth and General Mills Co. Ltd. v. 
Chief Commissioner Delhi, (1970) 2 SCR - 
848 : (AIR 1971 SC 844) where 60 per cent 
of the amount of licence fees charged from 
the mills was actually spent on services 
rendered to the factory owners, the im- 
post was upheld. In Kewal Krishnan’s case 
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rule of 60 per cent cannot be of universal 


application and that such a nile is not, 


static, It was observed that in case of 
. licence fees, a substantial element of re- 
gulatory measure is involved and that a 
ood portion of the fee in the neighbour- 
ood of 66 per cent or more must be cor- 
related to the service rendered to the 
rson from whom the fee is ‘charged. 
wo-thirds or three-fourths of such col- 
lection must be shown with’ ‘reasonable 
certainty as bemg spent for rendering ser- 
vices to its payers. We have earlier ‘shown 
that in the present case the major amount 
of market fee collected was spent on the 
purchase of plant protection pesticides, 
and that being not a purpose correlated 
with the service to the buyers of agricul- 
tural produce the imposition must be held 
to be invalid. We therefore, hold that the 
ne gad charging of market fee at 
more 0.50 per onè hundred rupees of 
rie pe by the respondent No. 1 was il- 
egal. 





8. Learned counsel for respondent 


No. 1 sought to justify the increase on the 
ground that it was being charged through- 
out the State of Madhya Pradesh by 


all the Market Committees. Reliance was 
laced on the decision in Ram Chandra 
ailash Kumar and Co. v. State of U. P., 
AIR 1980 SC 1124. In that case the fee 
levied at 1 per cent was upheld as it did 
not go beyond the quid pro quo theory 
discussed. in Kewal Krishnan’s case (AIR 
_ 1980: SC 1008) Ga ae also the levy 
was upheld on the basis of the services 
rendered. In Kewal Krishnan’s case, the 
Court upheld the levy of minimum 
1 per cent as the facts placed before the 
Court were too meagre to indicate that 
the services to the extent of the fee levied 
were not being rendered. In the present 
case, we have shown from the return, ex- 
hibited by the respondent No. 1 itself that 
the major portion of the fee so realised 
was spent for no service to the buyers. In 
our opinion, the observations made in 
Ramchandra Kailash Kumar and Co.’s case 
(supra) lend no support to the respon- 
dents. , a a l l 
9. It does not need much argument to 
say that the respondent No. 1 is not entitl- 
ed to charge any market fee on the agri- 
- cultural produce purchased outside the 
market area and then brought in within 
that area. This is clear from the language 
used in Section 19 of the Act itself. Before 
a buyer of any notified agricultural pro- 
duce is subjected’ to payment of market 
fee, it has to.be established that the noti- 


+ 


Shri Sajjan Mills v. Krishi Upaj Mandi Samiti 
(supra), the Supreme Court added that the’: 


M. P. 35 


fied agricultural produce was brought for 
sale or bought or sold in' the market area. 
When the’ petitioner purchased notified 
agricultural produce (cotton) outside the 
market area and then’ brought it within 
the market area for-its- use in the Mills, 
it cannot be said that the agricultural 
prodore ‘(cotton iù the present case) was 
rought for sale or bought and sold in the 
market area of the Krishi Upaj Mandi, 
Ratlam. Clearly, therefore. the respon- 
dent No. 1 could not recover any fee for, 
such agricultural produce. We hold the; 
etitioner not liable to pay any market 
ee for the cotton or any other agricultu- 
ral produce specified in the Schedule to, 
the Act itch was purchased by it out-! 
side the market area and which was not; 
brought for sale or bought or sold in the 
market area, We further hold that the levy! 
and recovery of market fee on such’ agri- 
cultural produce by the respondent No. 1 
is invalid. 

10. It.was lastly urged that the can- 
cellation of the petitioners licence, vide 
Annexure-F’, .dated’ 30-1-1978 by the res- 
yondent No: Í was illegal and unwarranted. 
The-power to suspend or .cancel licence is 
contained in Section 88 of the Act. Ac- 
cording to sub-section (1) of Section 33, a 
licence can be cancelled or suspended by 
the. market committee which is required 
to record its reasons in writing for such 
suspension or cancellation. The licence can 
be cancelled or suspended on one or more 
of the grounds specified in Cls. (a) to (f) 
of sub-section (I) of Section 388. The 
licence in the present case has been can- 


celled by the .Officer-in-charge of the 
respondent No. 1. The impugned order 
(Annexure-F) does not show that oppor- 


tunity to show cause against the cancel- 
lation was given to the set ised It ap- 
pears that on rejection of the petitioner's 
appeal by the State Government against 
e imposition and . enhancement of . the 
market fee, the order directing cancella- 
tion of its licence followed as a matter 
of course. The order also does not exhibit 
any reason why the licence was being can- 
celled. In our opinion, the cancellation 
of the petitioner's licence was in contra- 
vention of the provisions of S. 33 of the 
Act. We,. therefore, quash the order 
(Annexure-F). 
_1L. The petition succeeds and is partly 
allowed. The petitioner is held liable to 
obtain a licence to act as a market func- 
tionary within the market ‘area of the 
Krishi Upaj Mandi, Ratlam. The petitioner 
is also held liable to pay market Ta . The 
levy and recovery of market fee for a 
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period from 1-4-1976 to 31-7-1977 in 
excess of 0.50 per one hundred rupees of 
the price paid by the petitioner for pur- 
chase of the notifed agricultural uce 
(cotton) is hereby quashed and the peti- 
tioner is held entitled to refund of any 
market fee paid in excess of 0.50 per one 
hundred rupees of the price. The order, 
dated 30-1-1978 (Annexure-F), passed by 
the Officer-in-charge of respondent No. 1 
is hereby quashed. The petitioner shall 
get its costs from respondent No. 1. Hear- 
ing fee Rs. 200/-. The security deposit 
shall be refunded to the petitioner. 


Petition partly allowed. 
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Dinaji, Appellant v. Jiwanlal, Respon- 
dent. 

Second Appeal No. 509 of 1978, D/- 
23-8-1980. 

Court-fees -Act (7 of 1870), S. 7 (as 
amended by M. P. Act No. 4 of 1976) — 
Court-fee on memo of appeal — Deter- 
mination of — Act amended between fil- 
ing of suit and filing of appeal — It is 
to be determined on basis of market value 
of property obtaining’ on date of suit. 


Where between the date of institution 
of the suit for possession of the land and 
the filing of the appeal thereon the amend- 
ed Court-fees Act came into existence, 
then, in absence of any provision giving 
retrospective effect to the amendments, 
the court-fees payable on the appeal 
would be according to the market value 
of the Jand on the date of institution of 
the suit and not according to the market 
value of the land on the date of filing of 
the appeal. AIR 1960 SC 980, Rel. on. 
1947 Nag LJ (Notes) 119, Distinguished. 

ara 5) 


Cases Referred: Chronological Paras 
AIR 1960 SC 980 8, 4 
AIR 1956 Nag 281 3 
AIR 1955 Bom 287 3 
AIR 1955 Nag 46 3 
1947 Nag LJ (Notes) 119 4 
A. B. Choubey, for Appellant. 
ORDER :— The Taxing Officer has 


referred the question as to whether the 
Court-fee on this appeal is payable as per 
Amendment Act No. 4/1976, which came 
into force on 1-8-1976, during pendency of 
the suit in the trial Court. 


2. The plaintiff filed the persent suit 


on 1-10-74 for possession of 1.02 acres 
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out of Khasra No. 1382/1, area 1.98 acres 
in Budhena Khurd, Tahsil and District 
Seoni. The plaintiff originally claimed per- 
manent injunction only and valued the 
claim at Rs. 300/- and Court-fee by stamp 
of Rs. 80/- was paid. By Amendment re- ` 
lief for possession was claimed in the 
alternative and valued the claim at 
Rs. 6000/-, being the market value and 
paid Court-fee by stamp of Rs. 600/-, as 
the suit land is not separately assessed 
to land revenue nor it is a definite share 
of the land revenue paying estate. The 
trial Court dismissed the suit on 28-2-77 
holding that defendant is the owner and 
in possession of the suit land. In appeal, 
the decree has been affirmed by the lower 
appellate Court on 19-1-1978. The second 
appeal has been confined only to the 
claim for possession but it has been valu- 
ed at Rs. 40/-, taking advantage of the 
Amendment Act No. 4/1976, under which - 
if the land is not assessed to land revenue 
then Court-fees has to be paid twenty 
times of the land revenue worked out at 
the rate of two rupees per acre. The ques- 
tion is whether the Court-fees has to be 
paid for this appeal as per the provisions 
of the Court-fees Act existing onthe date 
of the filing of the suit because the 
Amendment Act No. 4/1976 is not retros- 
pective in operation. 


8. Court-fee does not become payable 
when the cause of action - arises. The 
Court-fees Act becomes applicable only 
on the claim being preferred in Court. 
All rights of appeal or other substantive 
rights in force on the date of the institu- 
tion of the proceedings are preserved to 
the parties till the end of the career of 
the proceedings, unless any| subsequent 
enactment, expressly or by necessary in- 
tendment, lays down any restriction: on 
such right or affects such right. But where 
between the date of the presentation of 
the plaint and the filing of the appeal, 
the Act has been amended without giving 
any retrospective operation there has 
arisen a sharp conflict of opinions as to 
the applicability of the Amending Act to 
the memorandum of appeal. One view is 
that the law in force at the time the ap- 
peal is filed should be applied. The other 
view is that the Act as it existed at the 
time of institution of the suit should 

ovem Bisan Parashram v. Ganpat i 
akharam, AIR 1955 Nag 46 and Arjuna 
Govinda v. Amrita Keshiba, AIR 1956 
Nag 281. If the amendment is not Ye- 
trospective in operation the court-fee pre- 


__ scribed thereby cannot apply to the ap- 


peal against any decision in a‘suit institut- ` 
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ed before the arnendment came into. force 
[In re-Reference under C. F. Act, ATR 1955 
Bom 287]. The conflict has been set at rest 
by the Supreme Court holding that court- 
fee is payable on memorandum of appeal 
according to the law in force on the date 
of the institution of the suit, in the absence 
. of any provision giving retrospective effect 
to the amendment increasing the court-fees 
payable. [State of Bombay v. Supreme 
General Films, AIR 1960 SC 980]. 


4. The learned counsel for the appel- 
lant wanted to distinguish the abovemen- 
tioned mlings on the ground that those 
are cases where by amendments the 
court-fees were enhanced and it was held 
that the plaintiffs’ rights existing on the 
date of institution of the suit are preserv- 
ed till the proceedings terminate finally 
by way of appeal. But here the Court- 
fees have been reduced by the Amend- 
ment Act No. 4/1976 and so the plaintiff 
must get the benefit. The Act being a 
fiscal enactment has to be construed 
strictly. Any ambiguity or doubt arising 
out of its interpretation has to be re- 
solved in favour of the subject. Reliance 
is placed on a single Bench’ decision of 
this Court in Manohar v. Ghasiram, 1947 
Nag LJ (Notes) 119 in which it has been 
held as under:— 


“Court-fees Act, Ss. 6 and 7 (v) and 7 
-(vi) and Civil Procedure Code, O. 41, R. 3 
— Pre-emption suit in respect of ‘pot hissa 
— Pot hissa not assessed separately to land 
revenue on date of suit — Market value of 
Pot hissa Rs. 1,000/- Court-fees on market 
value must be paid—Pot-hissa assessed to 
land revenue some time after suit but be- 
fore filing of appeal—Court-fees on memo- 
randum of appeal is payable on seven 
and half times the value of the land 
revenue separately assessed on the Pot 
hissa and not its market value.” 


But that case is clearly distinguishable 
„as this Court was not required to consider 
the effect of amendment in the Court-fees 


Act for payment of Court-fees for the ap- ` 


al filed thereafter. In that case this 
ourt held that the land which was not 
separately assessed to land revenue and 
Court-fees paid on market value but sub- 
sequently came to be separately assessed 
.to land revenue before filing of the ap- 


peal, the Court-fees have to be paid at’ 


7% times the land revenue and not on its 
. market value. However, after -the decision 
.of the Supreme Court in State of Bombay 
v. Supreme .General Films (supra) there 
remains no ambiguity or doubt. It may 
, be mentioned. that. in.the appeal before 
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the lower appellate Court the appellant 
had paid Court-fees on market value 
although Amendment Act No. 4/76 . had 


come into force.. 


5. It is accordingly held that Court- 
fees for this appeal have to be paid on 
the market value of the land on the date 
of institution of the suit. 


Reference answered negatively. 


AIR 1981 MADHYA PRADESH 87 
J. S. VERMA AND M. L. 
MALIK, JJ. 


Rameshwar Prasad and another, Appli- 
cants v. Narayandas, Non-applicant. 


Civil Revn. Nos. 241 of 1976 and 1160 
of 1977, D/- 21-8-1980. 


Stamp Act (2 of 1899), S. 13 — C. P. 
and Berar Stamp Rules (1942), R. 7 — Can- 
cellation of Stamp — Mode of — Stamp 
sheet crossed with a signature of execut- 
ant — Would amount to cancellation of 
stamp. C. R. No. 646 of 1974, D/- 3-12- 
1975 (MP), Overruled. ' 


The Stamp Act is. a fiscal measure en- 
acted to secure revenue for the State and 
it has not enacted to arm a litigant with 
a weapon of technicality. S. 13 would be 
duly complied, if the evidence of can- 
cellation or utilization is such'that the 
same sheet cannot be applied to any other 
instrument. (Para 7) 


A ee claim could not be defeated ` 
merely because the writing of the instru- 
ment ends on the first sheet of paper 
(stamp) and the second sheet has been 
crossed with a signature of the executant, 
provided the evidence satisfies the Court 
that the second sheet was in fact used at 
the very time the instrument was drawn. 
Thé expression “such instrument shall ‘be 
written on each sheet so used” in R. 7 
does include within its meaning the lines 
drawn cancelling the sheet or signature 
of the executant put thereon indicative of 
utilization of paper. C. R. No. 646 of 
1974, D/- 8-12-1975 (MP), Overruled. AIR 
1963 Andh Pra 378; AIR 1961 Raj 43 and 
AIR 1955 All 634, (Fol). (Para 7) 
Cases Referred: Chronological -Paras 
(1975) CR No. 646 of 1974, D/- 3-12- 
1975 (Madh Pra), Baldeodas v. Mool- 
chand Gupta 2, 
AIR 1969 SC 1238: 1969 All LJ 1006 
AIR 1963 Andh Pra 878 — 
AIR 1961 Raj 43. 
AIR 1955 All 634 
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K. N. Agarwal, for Applicants; J. P. 
Sanghi, for Non-applicant. 

M. L. MALIK, J.:— This order ` shall 
govern disposal of Civil Revision No. 1160 
‘of 1977 (Shri Kishanlal v. : M/s. Kashi 
Prasad Jangal Prasad) also. 

2. The correctness of the view taken 
by Bhave, J. in Baldeodas v. Moolchand 
Gupta, C. R. No. 646 of 1974, D/- 3-12- 
1975 in construing Section 18 of the 
Indian Stamp Act read with Rule 7 (1) of 
the Central Provinces and Berar Stamp 
Rules, 1942, made applicable to the whole 
of the State of Ma 
tion Laws (Extension) Act, 1957, was 
doubted by Tankha, J. hence this refer- 
ence. 

8. Section 18 of the Indian Stamp Act 
reads as under: 

“Instruments stamped with - impressed 
stamps ‘how:-to be’ written :— Every 
instrument ‘written upon paper: stamp- 
ed with an’ impressed stamp shall 
be written in such manner that the stamp 
may appear on the face of the instrument 
and cannot be used for or applied to any 
` other instrument.” . 


Rule 7 (1) of the C. P. & Berar Stamp 
Rules, 1942, reads as under: 

_ “T. Provision where single sheet ol 
paper is insufficient— (1) Where two-or 
-more sheets of paper on which stamps 
‘ are engraved or embossed are used to 
make up the amount of duty chargeable 
in respect of any instrument; a portion of 
such instrument shall be written on each 
sheet so used.” 

4, Bhave, J expressed the opinion that 
all stamp papers must be utilised for draw- 
ing up the instrument and part of it must 
find place on each sheet or paper. His 
Lordships said: l 

“The clear language of Section 18 and 
Rule 7 requires that all the stamp papers 
should be utilised for drawing up the 
instrument. Mere crossing of the 
paper or defacing the same is not moa 
to satisfy the requirement of law. If this 
is allowed, the deficit duty, when the in- 
struments were drawn up, could be made 
good by adding additional stamps of the 
required amount subsequently and making 
them appear as if they were used at the 
time the instruments were drawn. To 
avoid this contingency the rule has been 
made very’ clear, and- only. because, there 
are a few hard cases, a lenient, view 
would not be warranted.” bat 

5. Shri J. P. Sanghi, advocate appear- 
ing for the non-app t, submitted that 
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in putting to literal and strict construction 
on the provision of Section 18 of the 
Stamp Act read with Rule; 7: of the 
C. P. and Berar Stamp Rules, 1942, His 
Lords had overlooked the ‘authority 
of the Supreme Court in Hindustan Steel 
Ltd. v. Dilip Construction Co., AIR 1969 
SC 1288 that the provisions of the pean 
Act were not meant to arm a litigant wit 

technicalities to defeat the claim of the 
opponent This is' what their Lordships 
Sal . a i 


“The .Stamp Act is a fiscal measure 
enacted to secure revenue for the State 
on certain classes of instruments, It is not 
enacted to arm a litigant with a weapon 
ot technicality to meet the case of his o 
ponents. The stringent provisions of the 
Act are conceived in the interest of the 
revenue. Once that object is secured ac- 
cording to law, the party staking his 
claim-on the instrument will ‘not.be de- 
feated on the ground of the initial defect 
in the instrument.” A T: 

The counsel 'submittėd: that’ the pur- 
pose of Section 13 of the Stamp Act and 
even of Rule 7 of the C. P. & Berar Stamp 
Rules. 1942, was that the. instrument 
should. be written in such manner that 
the impressed stamp should: not only ap- 
pear on the face of the instrument but it 
should also not be possible to utilise the 
same impressed stamp over again for any 
other instrument. The purpose would be 
fulfilled if the im ell stamp was can- 
celled by putting line across or by putting 
signatures thereon of the executants. The - 
signature of a party to the instrument, 
the counsel said, was equally a portion of 


the instrument. 
6. Reliance was placed by the counsel 
on the following three authorities. Placi- 
pra of each authority. may usefully be 
cited : 
(i) In Narayana Reddi v. Dr. J. Sarojini 
Devi,- 1963 ` Andh Pra 878 the law 
daid. is this : uo oad 
“Section 12 (8) was introduced to 
effect to the customary ways of cancelling 
stamps oblane in the law ‘merchant. 
The true test, therefore, for determining 
whether an adhesive stamp has; been 
effectually cancelled, is whether an 
ordinary man would, on seeing the stamp, 
believe that it had already been used so 
as to preclude him from using it again 
This: question, in its very nature; is - one 
of fact to be decided on an examination 
of. the stamp in each particular case. A 
stamp which bears: a line across it, would 
carry an impression that it was used. It is 
sufficiently indicative of its user. It was 
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cancelled “in an effectual manner 30 that 


” 


it could not be used again”? . 

(ii) In Dalpat Singh Narayan Singh v: 
Jiwanlal Jasraj, AIR 1961 Raj 48 the view 

en is this: ; 

“The omission to cancel any stamp may 
result in the document being taken tobe 
unstamped to that extent; but the ques- 
tion whether or not a particular document 
has been effectively cancelled, is a ques- 
tion purely of fact to be. decided on an 
examination of the stamp in each -parti- 
cular case. 

The drawing of two lines crossing each 
other across the face of the stamp is an 
effectual cancellation.” 


(tii) In Narayan Singh v. Bahadur Kun- 
war, AIR 1955 
stamps used, seven were utilised for 
drawing up the instrument and the three 
were defaced with a cross and by putting 
signatures on them. It was held that the 
three sheets had been used as directed 
by Section 18 of the Stamp Act and 
Rule 7 of the Stamp Manual. 


7. Having heard the counsel of both 
the sides, we are of the opinion that the 
view taken by Bhave, J. in Baldeodas v. 
Moolchand Gupta is too stringent. It 
would aeae be a question of fact to be 
determined by a Court in each individual 
case whether or not requisite duty had 
been paid on an instrument in the shape 
of engraved or embossed stamps and 
whether or not at the time of drawing up 
- the instrument all those sheets of paper 
had been utilized. The evidence of uti- 
lization could be putting a cross or a sig- 
nature or any such writing’ indicating 
that the stamp was in fact used at the 
time the instrument was drawn. It would 
all depend on the impression the perusal 
of the instrument would’carry and the 
evidence tendered in that behalf. 


One has only to bear in mind that the 
Stamp Act is a fiscal measure enacted to 
secure revenue for the State and it has 
not been enacted to arm a litigant with a 

sipo of technicality, A just claim can- 
not defeated just because the writing 
f the instrument ends on the first sheet 

of paper and the second sheet has been 
‘crossed with a signature of the executant, 
rovided the evidence satisfies the’ Court 
that the second sheet was in fact used at 










of the C. P. & Berar Stamp Rules, 1942, 
oes include within its- meaning ‘the lines 
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drawn cancelling the sheet or signature; 
of the executant put thereon indicative ofi 
utilization of the paper. Section 18 of the 
Stamp Act is duly . complied if the evi- 
dence of’ cancellation or utilization is such 
that the same sheet cannot be applied to 
any other instrument.: .. 

8. In this view of the matter, we are 
constrained to say that the construction 
peed by Bhave, J. on Section 18 of the 

tamp Act read with Rule 7 of the C. P. 
& Berar Stamp Rules, 1942, is too narrow 
and stringent. The view taken in the three 
authorities cited above has our respectful 
concurrence. . ‘ 

. The Civil Revisions may now be 
laced before the appropriate Bench for 


‘hearing, 
Order accordingly. 


AIR 1981 MADHYA PRADESH 89 
(GWALIOR BENCH) 
A. R. NAVKAR, J. ` 
Raghuwar, Applicant v. Janki Prasad, 


_ Opposite Party. 


Civil Revn. No.: 128 of 1980, D/- 283-7- 


1980. 

Hindu Succession Act (80 of 1956), 
Ss. 15 (1) and (2) and 14 — Wifes suit 
for partition of her father’s property — 
Wife dying, husband could not claim to 
be substituted — Property devolved op 
father’s heirs under S$. 15 (2). 


Although the husband finds mentioned 
in sub-sec. (1) of S. 15 Hindu Succession 
Act as one of the heirs of a female Hindu 
dying intestate sub-sec. (2) lays down that 

the property be that of her father or 
mother it would devolve on her father or 
mother’s heirs and not on the husband. 
S. 14 too does not help the husband to 
claim succession to such property. In this 
case the husband’s prayer for substitution 
in the ` laee of Hiz decoasod ‘wife plaia- 
tiff in the suit for partition of property of 
her father—was rejected. It was also ob- 
served that since he was not even in pos- 
session of the property he could not be 


substituted as being an intermeddler 
either. (Paras 2 and 3) 
N. K. Sharma, for 


*Against order of M. P. Bajpai, Ist Addl. 
Dist. J, Gwalior, D/- 8-1-1980. 
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2. The facts of the case are that the 
wife of Janki Prasad—non-applicant, ‘filed 


a suit for partition of the agricultural land ` 


and the houses against Raghuwar, alleg- 
ing that the applicant and her father were 
real brothers and they are the owners of 
half share each in the disputed property. 
The plaintiff, that is to say the wife of 
the non-applicant is the only daughter of 
her father, who is now no more.’ There- 


fore, she is entitled to get the disputed 
property partitioned. he defendant- 
applicant denied the plaint allegations. 
During the pendency of the suit, the 


iff expired. The husband, i. e. the 
non-applicant, filed an application under 
Order 22, Rule 3 of the Code of Civil 
Procedure, for bringing himself on record 
‘in place of the deceased as her legal re- 
presentative. This application was cou- 
tested by the defendant, saying that ac- 
Pte Hindu 

Succession Act, 1956, the ` non-applicant 
cannot be the legal representative of his 
wife. The learned lower Court allowed 
the application and ordered that the name 
of the non-applicant be brought on record 
in place of the deceased plaintiff. Against 
that, the present revision is filed. the 
non-applicant is a heir of his wife, or if 
he can get the property left by his wife, 
then alone, his name can be substituted in 
place of the deceased. But, if he is neither 
the heir of the deceased, nor he can claim 
any interest in the property left by her, 
he cannot be made a party as a legal re- 
resentative of the deceased only because 
fe may be termed as an intermeddler 


` with the property of the deceased. This 


takes me to Sec. 15 of the Hindu Suc- 
cession Act, 1956. Section 15 is with re- 
spect to 
case of female Hindus. Section 15 reads 
as under :— ae 

“15 (1) The property of a female Hindu 
dying intestate shall devolve according 
to the rules set out in Section 16, — 

(a) firstly, upon the sons and daughters 
(including the children of any pre-deceas- 
ed son or daughter) and the husband: 

(b) secondly, upon the heirs of the hus- 
band; ` 

c) thirdly, upon the mother and father; 

d) Torth. upon the heirs of the 
father; and 
e) lastly, upon the heirs of the mother. 
2). Notwithstanding anything contain- 
ed in sub-section (1); i : 

(a) any property inherited by a female 
Hindu from her tather or mother shall 
devolve, in the absence of any son or 


daughter of the deceased (including the 
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children’ of any: predeceased son or 
daughter) not upon the other heirs refer- 
red to in sub-section (1) in the order 


specified therein, but upon the heirs of 


e father; and 


` (b) any property inherited by a female 

indu from her husband or from her 
father-in-law shall devolve, in the absence 
of any son or daughter of the deceased 
(including the children of any pre- 
deceased son oy daughter) not upon the 
other heirs referred to in sub-section (1) 
in the order specified therein, but upon 
the heirs of the husband.” 


Section 15 (1) says that the property will 
devolve on a pays Hindu dying intestate 
firstly, upon the sons and daughters in- 
cluding the children of any pre-deceased 
son or daughter and the husband. At first 
reading, it seems that the husband is one 
of the heirs of a female who dies intestate, 
but Section 15 (2) makes the position 
clear. It says that if the female Hindu 
inherits the property from her father or 
mother, then it will devolve on the -heirs 
of father or mother from whom the pro- 
perty is inherited by the female, but it 
will not devolve on husband even though 
he appears in the list of heirs mentioned 
in Section 15 (1). The learned counsel for 
the non-applicant referred to me to Sec- 
tion 14 of the said Act, But, S. 14, in my 
opinion, has no relevancy to decide the 
present dispute. Section 14 only. says that 
if the property is acquired by a Himited 
owner and if that limited owner; i. e. the 
female is in possession of the said 
perty, then that will become her absolute 
property. So, even assuming that the de- 
ceased in the present case became the 
full owner of the property, the question 
still remains that after her death, who 
will be entitled to succeed to the property 
left by her, according to Hindu Succession 
Act, As I have already mentioned above, 
the husband will not be entitled to` suc- 
ceed to the property left by his wife, if she 
has acquired the property in question 
from her father, w ich is the case here.’ 


3. Therefore, the result is that taking 
into consideration the -relevant provisions 
of the Hindu Succession Act, I must hold 
that the non-applicant has no interest 
whatsoever in the property in dispute, be- 
cause that property the deceased wife got 
from her father. Neither the non-applic- 
ant is in actual possession of the property 
in dispute. Therefore, he cannot be said 
to be an intermeddler also. That: being the 
case, I am of the view that the order 
passed by the learned lower Court can- 
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not be maintained.. The name of the non- 
applicant cannot be substituted in place 
of -his deceased wife, 


4. As such, the result is that the revi- 





sion is allowed the order of the learned 


lower Court is set aside and the applica- 
tion filed by the non-applicant for bring- 
ing his name on record as plaintiff is dis- 
missed, Looking to the nature of the case, 
I am of the view that the parties should 
bear their own costs. 

Petition allowed. 
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G. P. SINGH, C. J. AND B. C. VARMA J. 
` Munnawar Ahmad and others, Peti- 
. tioners v. State of Madhya Pradesh and 
others Respondents. 


Misc. Petn. No. 645 of 1979, D/- 25-4- 
1980. p 


Constitution of India, Art. 14 — M. P. 
Lok Parisar (Bedakhali) Adhiniyam 1974. 


(6 of 1976), Ss. 4, 5,9 (as amended by- 


Amending Act 9 of 1978) — Constitutional 
validity — Expeditious eviction of occup- 
ants from public premises — Sections 4 
and 5 dispensing with service of notice 
and other rights of occupant provided 
under unamended sections in the matter 
of contesting eviction order — Eviction 
left to sweet will of executive officer — 
£s. 4, 5 and 9 as amended are violative 
of Art. 14, : 


It is open to the State Legislature to 
make a law for expeditious recovery of 
public premises from unauthorised occup- 
ants. Such a law, if it provides a reason- 
able procedure, onid” not be discrimina- 
tory but the Legislature has no power 
to make a law to confer arbitrary power 
of eviction of persons in occupation of 
public premises in the garb of a law pro- 
viding for expeditious eviction of such 
persons. The Amending Act makes the 
provision for eviction so drastic and oner- 
ous that virtually there is no due 
procedure at all as the competent au- 
thority on getting the information from 
the allotment officer can evict any per- 
son in occupation, The person evicted 
has no say in the matter. He is not heard. 
He has no effective right of appeal to 
challenge -the order of eviction. Under 
the colour of making a reasonable classi- 
fication in favour of the Government and 
Corporations with the object of expedi- 
‘tious eviction of persons in occupation of 
public premises, the Legislature has con- 
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ferred an arbitrary power of eviction on 
the competent authority. Such a law is 
violative of Art. 14 of the Constitution. 
Hence Sections 4 and 5 introduced by 
Section 4 of the Amending Act and the 


amendments made in Section 9 by Sec- 


tion 5 of the Amending Act are constitu- 
tionally invalid. (Para 5) 


R. D. Jain with Y. K. Munshi, for Peti- 
tioners; S$. L. Saxena, Govt. Advocate, for 
Respondents. 


G. P. SINGH, C. J.:— By this petition 
under Article 226 of the Constitution, the 
etitioner seeks quashing of an order 
ated 22nd September, 1979 passed by 
the Competent Authority under Section 4 
of the M. P. Lok Parisar (Bedakhali) 
Adhiniyam, 1974 as amended by the 
M. P. Lok Parisar (Beclakhali) Sansho- 
dhan Adhiniyam, 1978 (No. 9 of 1978). 
The main contention of the learned coun- 
sel for the petitioners is that the amend- ` 
ments introduced by the Amending Act 
No. 9 of 1978 are unconstitutional as they 
contravene Article 14 of the Constitution. 


2. The M. P. Lok Parisar (Becakhali) 
Adhiniyam, 1974 is an Act to provide for 
the eviction of unauthorised occupants 
from public premises and for certain inci- 
dental matters. Sections 4 and 5 of the 
Adhiniyam before the amendment by Act 
No. 9 of 1978 provided for issue of notice 
to the occupants to show cause against 
proposed order of eviction and for evic- 
tion after giving opportunity to the oc- 
cupants of being heard and of producing 
evidence before the competent authority. 
The notice issued under Section 4 speci- 
fied the grounds on which the order of 
eviction was proposed to be made and 
required all persons concemed to show 
cause against the proposed order on or 
before the date peched in the notice. 
Ihe order of eviction could be passed 
under Section 5 as it originally stood only 
after considering the cause shown by the 
persons concerned and the evidence, if 
any, produced by them in support of the 
same and after giving them a reasonable 
opportunity of being heard. Section 5 fur- 

er required the competent authority to 
state the reasons for its conclusions that 


_the grounds for eviction were made out. 


There was a further safeguard in the 
shape of an appeal to the District Judge 
or a judicial officer under Section 9 as it 
stood before the amendment. Section 9 
then did not provide for any 
as to the power of appellate authority to 
interfere with the order of the competent 
authority, The District Judge or any 
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other judicial officer hearing the appeal 
had full jurisdiction to decide any ques- 
tion of fact or law arising in the appeal 
and to give relief to the appellant if th 
order of the competent authority was 
wrong im fact or in law. The procedure 
before the competent authority which was 
consistent with the principles of natural 
justice and the effective right of .appeal 
conferred by Section 9 ensured fairness 
and. provided safeguards for preventing 
any arbitrary action on the part ‘of the 
competent: authority. . 

3. By Section 4 of the amending Act, 
- Sections 4 and 5 of the Parent Act were 
substituted: by the following as Sections 4 
and 5: 

“4, Competent authority to 
of eviction. — 


(1) On an.information received from an 
allotment officer to the effect that any 
person is in occupation of public premises 
without authority for such occupation or 
is in occupation of the same after the 
authority (whether by way of grant or 
any other mode of transfer) under which 
he was allowed to occupy the premises 
has expired or has been determined for 
any reason whatsoever, the competent 
authority may pass an order of eviction 
in writing against the unauthorised occup- 
ant or any other person. who may. be in 
occupation of the whole or any part of 
the premises on’ behalf of or through the 
allottee or otherwise requiring him to 
vacate the public premises within thirty 
davs of the date of the service of the 


order, 


(2) the competent authority shall serve 
or cause to be served the order passed 
under sub-section (1) on the allottee or 
any person in occupation of the public 

ises either through him or otherwise 

y post or tendering or sapere per- 
sonally to such person or one of bis family 
members or servants at the public pre- 
mises or by affixing it to a conspicuous 
part of the public premises or publishing 


pass order 


' the order in at least one newspaper hav- 
ing circulation in the locality and service 
of the order by any one of the modes 


aforesaid shall be deemed to be a good 
service, on the allottee and all the persons 
in occupation of such premises ugh 
him or otherwise, 


5. Eviction of unauthorised occupant. 
— If any person refuses or fails to comply 
with the order of eviction within the 
period specified m sub-section (1) of Sec- 
tion 4 or such further reasonable period as 
the competent authority may deem fit to 
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grant, the competent authoritty or any 


other officer duly authorised by the com- 
etent authority in this behalf. may evict 

t person from and take posses- 
sion of the public premises and may for 
that purpose use such, force as may be 
necessary. . 
Section 9 of the parent Act was also 
amended by Section 5 of the amending 
Act which reads as follows: 

“5. Amendment of Section 9 — In Sec- 
ton 9 of the Principal Act. — 

(1) for sub-section (1), the following 
sub-section shall be substituted, namely:— 

(1) The State Government may, by noti- 
fication, appoint such persons being an 
officer not below the rank.of Collector 
as appellate authority for the purpose of 
this Act in.respect of such areas as may 
be . specified in the notification. 

1-A) An appeal -shall lie from every 
order of the competent authority made 
in respect of any public premises under 
Section 4 or Section 7 to the appellate 
authority appointed under sub-section (1): 

Provided that no appeal shall be against 
an order passed under Section 4 chal- 
lenging the legality of the order or cor- 
rectness of the information on which the 
order is based. - . l ; 

(2) In sub-section (2), for clause (a), the 
following clause s be substituted. 
namely :— 


(a) in case of an appeal from an order 
under Section 4, within fifteen days from 
the date of service of the order under 
sub-section (2) of that section.. 

(8) for sub-section (8), the ‘following 
sub-section shall be’ substituted, namely:— 

(8) On receipt of an appeal under sub- 
Pie (1), the appellate authority shall, 
after giving the appellant an opportunity 
of beng heard, pass such orders as it 
deems fit, as expeditiously as possible. 

(4) sub-section (4) shall be omitted.” 

4, A look at new Sections 4 and 5 
would show that the competent authority 
to pass an, order of 
eviction only on . information received 
from the allotment officer that a person 


is in unauthorised occupation of public- 


premises. The competent authority is not 
now required to give any notice to the 
occupant before passing the order of 
eviction. The occupant has no right to 
show cause against eviction or to produce 
evidence in support of his right to remain 
in possession or to .be heard before the 
passing of the order of eviction. The pro- 


cedure consistent with the - principles. of - 
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natural justice which was contained in 
Section 4 of the Act before the amend-- 
ment is completely absent in the new Sec-: 
tion 4. If the person against whom ` such 
an order’ of eviction is passed under Sec” 


` tion 4 ‘refuses to vacate, he can be push- 


1 


ed out by force under Section 5, The pa 
son against whom an order is passed has, 
no doubt, still a right of appeal under 
Section 9 but the appeal now does not 
lie to the District Judge or to a judicial 
officer but to an officer not below the 
rank of Collector. Further, the new pro- 
viso to sub-section (l-A) 
makes the appeal 2 useless er e 
cause it provides that no appeal 8 e 
against an order passed under Section 4 
challenging the legality of the order or 
correctness of the information on which 
the order is based. It is difficult to com- 
pled that if in an a filed under 
ection 9 oe nee appe ant cannot chal- 
lenge the legality of the order of correct- 
ness of the information on i the 
E a ordered, wiar ae of can 
use urge in the appe e changes 
introduced in Section Ð thus make the 
appeal an exercise in futility. It is in this 
aig: fen that one has to see whether 
the changes introduced by the amending 
Act in Sections 4, 5 and 9 of the paren 
Act are violative of Article 14 of the 
Constitution. N , HS 
5. Now it cannot bė disputed that it 
is necessary in public interest that per- 
sons in unauthorised occupation of public 
remises should be evicted i ly. 
ere is'the element of public interest 
involved in early eviction of unauthorised 
occupants from public premises which is 
wanting in case of occupants of premises 
belonging to private parties. It is, there- 
fore, open to the State Legislature to 
make a law for expeditious recovery of 
public premises from unauthorised 


occupants.’ Such a law, if it provides a - 


easonable procedure, would not be dis- 
criminatory but the Legislature has no 
power to make a law to confer. arbitrary 
power of eviction of persons in oer 
tion of public premises in the garb of a 
law providing for expeditious eviction of 
such persons. The classification of public 
pom and a separate procedural. law 

r eviction of persons in occupation of 


_ such premises can be sustained only when 


the law bears a just and reasonable rela- 
tion to the object of the Legislature. If 
the law bears no reasonable nexus with 
the object in view, the classification would 
be invalid. The amending Act makes the 
srovision for eviction so- and oner- 
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ous that virtually there is no due proce- 

dure at all as the competent authority, 
merely on getting the . information from 
the allotment officer can evict any per- 
son in occupation. The n evicted 
has‘no say in the matter. He is not heard. 
He has no effective right of appeal to 
challenge the order of eviction. Under. 
the colour of making a reasonable classi-. 
fication in favour of the Government and: 
Corporations with the object of _ expedi-; 
tious eviction of persons in occupation, 
of public premises, the Legislature has 
conferred -an arbitrary power of eviction 
on the competent authority. Such a law, 
in our opinion, is violative of Article 14 
ef the Constitution. It is true that the per- 
sons in occupation of public premises can 
be. classified separately and they are not 
entitled to contend. that the detailed pro- 
cedure applicable to trial of suits against 
persons in occupation of private premises 
should be applied by the law which treats 
them separately, but oy are certainly 
entitled to contend that the law treating 
them separately must provide a fair pro- 
cedure consistent with justice and 
their eviction should not be merely left 
on the sweet will of the executive officer 


6. The petiti ition. i allowed, we declare 
that Sections 4 and 5 introduced in the 
nt Act by 


ith Article 14 of the Constitution: The 
respondents are restrained from giving i 
effect to these provisions. The impugn 
order pesed by the competent EEA 
is quashed. The proceedings: are remand- 
ed to the. competent - authority to be 
decided in accordance with Sections 4 
and 5 as stood before the amend- 
ment. There ‘shall be no order as to costs 
of this pornon, The security. amount be 

to the petitioners. ; 
a “dacs Petition - allowed. 
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G. P. SINGH, C. J. AND B. C. 
VARMA, J. 
Adarsh Krishi Sewa Kendra, Petitioner 
v. Government of M. P. and another, Re- 
spondents. 


Misc. Petn. No. 104 of 1974, D/- 24-4 
1980. 


(A) Defence of India Rules (1971), 
R. 114 (2), (8) and (4) — M: P. Fertiliser 
(Prices Control) Order (1974), CL (8) (1) 
— Essential Commodities Act (1955), Sec- 
_ tion 3 — Fertilizer (Control) Order (1957). 
CL 3 — Conflict between provisions of 
two orders — Order under Defence of 
India Act would prevail. 


The Defence of India Act is an Act 
_ which was enacted after the proclamation 
of Emergency by the President under 
Article 352 of the Constitution, to provide 
for special measures to ensure the public 
safety and interest, the defence of India 
and civil defence and for the trial of 
certain offences and for matters connect- 
ed therewith. The Essential Commodities 
Act, or the other hand is a peace time 
legislation. The Act may have its origi 
in the circumstances emerging after the 
Second World War but it is now a per- 
manent Act and deals with measures 
which have to be adopted in normal times 
for regulating trade and commerce in and 
rices of essential commodities, It is true 
at by amendment made by Act 36 of 
1967 orders under: Section 8 of the Essen- 
tial Commodities Act can also be’ made 
for securing any essential commodity for 
the defence of India or the efficient con- 
duct of military operations, yet the Act 
cannot be called an emergency legislation 
of the same nature as the Defence of India 
Act, 1971 which is a special legislation 
designed for the period the proclamation 
of emergency is in force and for six 
months thereafter. As the Defence of 
India Act is a special Act, it will prevail 
over the provisions of the Essential Com; 
modities Act which is a general Act in 
- case of inconsistency. There is yet another 
reason why the provisions of the Defence 
of India Act must prevail over the Essen- 
tial Commodities Act. This reason is that 
the Defence of India Act is a later Act 
` and it is well settled that the provisions 
of a later Act prevail over the provisions 
of an earlier Act in case of inconsistency 
or repugnancy. Similar would be the 
result when inconsistency or repugnancy 
` arises between orders issued under these 
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Acts, Further the object of the Defence 
of India Act is to enact a law which re- 
mains in force during the period of the 
emergency and six months thereafter to 
provide for special measures to be taken 


to tide over the situation created by the ~ 


emergency. The Essential- Commodities 
Act deals with measures which are to be 
taken in normal times. Having regard to 
the objects of the two Acts, the provisions 


in the Defence of India Act would prevail 
over the provisions of the Essential Com- 
modities Act. 


The notification of the Central Govern- 
ment and the order of the State Govern- 
ment derive their authority from two 
different Acts which have both been pass- 
ed by Parliament. It is not a case where 
there is any competition between a law 
made by Parliament and a law made by 
the State Legislature. In such a situation, 
it cannot be held that the State Govern. - 
ment’s order cannot prevail over the order 
of the Central Government if the Act 
under which the order of the State Gov- 
ernment has been mnde on a proper còn- 
struction, in case of conflict, prevails over 
the Act under which Central Government 
acted. AIR 1966 SC 785 and AIR ‘1977 SC 


265, Foll. (Para 9) 
(B) Defence of India Rules (197)). 
Rr. 114 and 36 (8) — Powers under — 


—Fixation of price of Fertiliser — 
beyond powers given under R. 114, 

Rule 86 (3) defines “essential commo- 
dity” to mean food, water, fuel, light, 
power or any other thing essential forthe 
existence of the community which is noti- 
fied in this behalf by the Government. In 
the absence of any notification, fertiliser 
cannot be called an essential commodity 
within Rule 86 (8). The power, however, 
to issue an order under Rule 114 is not 
restricted to fixing the fair price of an 
essential commodity alone. The power 
conferred by Rule 114 (2) is very wide in 
terms. It empowers the State Govern- 
ment to make an order providing for re- 
gulating or prohibiting the production, 
manufacture, supply and distribution, use 
and consumption of articles or things and 
trade and commerce therein or for pre- 
ractice or abuse of 
authority in respect of any such matter, if 
it is necessary or expedient so to do for 
securing the defence of India and civil 
defence, the efficient conduct of military 
operations or the maintenance or increase 
of supplies and services essential to the 
life- of the community or for securing the 
equitable distribution and availability of ` 


Not. 


„any. article or thing at fair prices, R, {M 
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. (8) (b) further empowers the State Govern- 
ment to issue an order controlling ‘the 
prices or rates at which articles or thi 
of any description whatsoever may 
sold or hired or for relaxing any maximum 
or minimum limits otherwise imposed on 
such prices or rates. Now a reading of 
these provisions goes to show that the 
power of the State Government is not re- 
stricted to controlling the price of commo- 
dities essential to the life of the community. 
An order under this rule can be issued for 
pera the equitable distribution and 
availability of any article or thing at a 
fair price and for controlling the prices 
or rates at which articles or things of any 
description may be sold or hired. Even 
assuming that the article the price of 
which is controlled must have a nexus 
with maintenance or increase of supplies 


and services essential to the life of the- 


community, that nexus is not wanting in 
this case, It is not disputed that food- 
grains come within the description of es- 
sential commodity. The equitable distribu- 
tion and availability of fertilisers at a fair 
price is conducive to the increase of sup- 
„plies of this essential commodity. This 
nexus, is not remote or indirect, AIR 1976 
All 72, Dist. (Para 10) 


' (C) M. P. Fertiliser (Prices Control) 
Order (1974), CL 3 — Constitution of 
India, Art. 14 — Classification in prices 
of stock as on the date of order and that 
purchased after issuance of order — Is 


reasonable, classification — Art. 14 not 


violated. 


Where the prices of Fertiliser were 
suddenly doubled by the notification of 
the Central Government issued on Ist 
June 1974. The stock existing before that 

. date was purchased by the petitioner with 
-reference to the then evailing price. 
There would be no equitable ground what- 
soever to permit the petitioner or persons 
similarly situated to make extensive. pro- 
fit in respect of this stock because of the 
increase in rates from Ist June 1974. The 
stock acquired on and after lst June 1974 
‘would be acquired by a dealer with re- 
ference to the increased prices and the 
‘maximum selling prices fixed from lst 
: June 1974 should reasonably apply only 
to the stock acquired on and after that 
‘-date. This classification being reasonable 
classification it does not violate Art. 14 
-of the Constitution. (Para 11) 
- (D) M. P. Fertiliser (Prices Control) 
: Order (1974), Cl. 3 — Fixation of price 
under Cl. 3 — As maximum price pre- 
` vailing on certain date fixed by Central 
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Government — Cl. 3 could not'bé said to 
be inoperative as such notification of 
Central Government fixing prices is no 
longer im force. (Para 12) 
Cases Referred; Chronological Paras 
(1978) L. P. A. No. Nil, D/- apie 


Raj) 
1977 SC 265 9 
AIR 1976 All 72 ~ 10 
AIR 1966 SC 785 9 


Y. S. Dharmadhikari, for Petitioner; L. 
S. Baghel, Dy. Advocate General with S. 
L. Saxena, Govt. Advocate, for Respon- 
dents. 

G. P. SINGH, C. J.:— The petitioner 
in this petition under Article 226 of the 
Constitution carries on the business of 
selling fertilisers at Morena. The challenge 
in this petition now is to the M. P. Ferti- 
liser (Prices Control) Order, 1974 which 
was made by the State Goverament on 
23rd July 1974 in exercise of the powers 
conferred by sub-rules (2) and (8) (h) of 
Rule 114 of the Defence of India Rules, 
1971. 


2. The Essential Commodities Act, 
1955 is an Act to provide in the interest 
of general public, for the control of the 
production, supply and distribution of, 
and trade and commerce in certain com- 
modities. Section 2 (a) of the Act contains 
the definition ‘of “essential commodity”. 
Apart from the enumerated commodities 
in Clauses (i) to (x) of this definition 
Clause (xi) empowers the Central Gov- 
ernment to declare any other class _ of 
commodities to be an essential commodity 
for the purpose of this Act, being com- 
modity with respect to which Parliament 
has power to make laws by virtue of 
Entry. 33 in List III in Seventh Schedule ` 
to the Constitution. By notification 
No. 1048 of 29th March 1957, the Central 
Government declared fertilisers, whether 
organic, inorganic or mixed to be an es- 
sential commodity under the Act, Sec. 3 
of the Act empowers the Central Govern- 
ment to make orders providing for re 
gulating or prohibiting the production, 
supply and distribution of any essential 
commodity and trade and commerce 


- therein if the Government is of opinion 


that it is necessary or expedient so to do 
for maintaining or increasing supplies or 
for securing its equitable distribution and 
availability at fair prices, or for securing 
it for the defence of India or the efficient 
conduct of military operations. Without 
prejudice to the generality of the power 
conferred by Section 3 (1), the Central 
Government can make orders’ on the 
matters enumerated in sub-section (2) ‘of 
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S. 3 Under CI. (ce) of sub-section (2) the 
Central Government cam. make an. order 
for contwolling the price.at which am es- 
sential commodity may be bought or sold. 
Section '@ of. the Act provides that any 
order. made. under Section 83 shall have 
effect notwithstanding anything inconsist- 
ent therewith contained im any: enactment 
other than this Act or amy instrument 
_ raving effect by virtue of any enactment 
other tham this. Act.. 


The Central Government in exercise of 
its power muder Sectiom 3 of the Act made 
the Fertiliser (Control) Order, 195%. 
Clause: % of this Order provides that the 
Central Goverment may, with a view to 
regulating equitable. distribution of ferti- 
liners aot nmking. fertilisers. available: at- 
fain..prices, by notification im the offielal 
Gazette, fix the: maximum prices or rates 


at which any fertiliser may be sold by a 


manufacturer ox a dealer. By notification 
dated With October 1973, the Central Gov- 
emment in pursuance of Ch 3 of the 
. Fertiliser (Control) Order, 1957 fixed, the 
maximum. prices per tonne at which the 
fertilisers specified im' the Schedule to 
the notification could be sold to the tee. 
coffee, or rubber plantations or to cultiva- 
tors. There is a note in the notification 
which says: that when safe of any ferti- 
liser is made in. quantities not exceeding 
5 Rilograms at a time, the dealer may 
charge one paisa per Kilogram in addition 
to the proportionate maximum price spe~- 
cified im the schedule. notification 
No, 254, dated Ist June 1974, the Central 
Government refired the maximem prices 
of fertilisers im supersessiom of the earlier 
notification dated Flt October 1975. A 
rusal' of both the notifications would 
w that by notification dated Ist 
e 1974 the maximum prices of various 
‘kinds. of fertilisers were considerably in- 
creased, The price of Ures which is the 
mai fertiliser ir which the petitioner 
dealt was increased from Rs. 1050-00 per 
tonne to Rs. 2000-00 per tonne, 


. & It appears that the: view taken by 
the Directorate of Agriculture, Madhya 
Pradesh, was that. the maximus: prices 
fixed by the notification of the’ Central 
Government. dated Ist jume 1974 were not 
applicable to the. stock that was im exis- 


‘tence: with the dealers. on that date and. 


Some instructions to that effect were issued 
by the Director om or about- lith June 
1974. These instmrctions. were later: .on 
withdrawn by letter dated I8th June 1074 
issued: by the Director and it was clarified 
that the revised would 
‘also be applicable to the. existing on 
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the date of the revision of the prices. The 
State Government, however, took a diffe- 
rent view of the matter. A wireless 
message was issued communi . the 
decision of the State Government dated 
27th Fume 1974 that the stock of fertiliser 
as on Slst May 1974 could be sold only 
at the old rates. Fhe De Director of 
Agriculture communicated this decision to 
the petitioner by his letter dated 28th 
June. 1975. The peti ener | Ger aot a 
petition praying for quashing of the order 
of the State Government dated 27th June 
1974 and the direction of the Deputy 
Director of Agriculture contained in letter 
dated 28th June 1974 that the old stock 
of fertiliser should be sold at the rate 
prevailing on 3ist May 1974. 


4. After this petition was filed, the 
State Government on 28rd July 1974 issu- 
ed the Madhya Pradesh Fertili iser (Prices 
Control) Order, 1974 in exercise of its 
powers under Rule: 114 of the Defence 
of India Rules, 1971. Clause 8 (1) of the 
Order pois that no registered dealer 
shall charge or retain or enter into or 
enforce any contract for charging, in 
respect of any fertiliser sold to any . per- 
sor ofr or after the date of issue of this 
Order, from out of any stock carried over 
by him from 3lst May 1974 at.a price 
exceeding the maximum price fixed under 
Clause 3 of the Fertiliser (Control) Order, 
1957, as it prevailed on 3lst May 1974. 
The effect of this Order was that from 23rd 
July 1974 the petitioner was obliged to sell 
the stock of fertilisers existing on Silst 
May 1974 at the maximum price prevail- 


‘ing on that date and he could not take 


the benefit of the revised maximum prices 
which were notified by the Central Gov- 
ernment, on Ist June; 1974 in of 
the old stock. The petitioner then amend- 
ed the petition and as- mentioned earlier 
now challenges the validity and effective- 
ness of CL & (1} of the said order. 

5. The Defence of India: Act, 1971 
which came into force on 4th December 
1971, was an Act te provide for special 
measures to ensure the public safety and 
interest, the defence of India and ‘civil 
defence and for the trial of .certain offen- 
ees and for matters connected therewith. 
The preamble of the Act reads as follows: 

“Whereas the President has declared by 
mon wee Cl. (1) of Art..852 of 

e n, that a grave em 
exists. whereby the security . of India is 
threatened by external ion; 


» And whereas it is necessary to provide 
for. special measures to- ensure the public 
safety and. interest,: the defence of. India 
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and civil defence, and for the trial of cer- 
tain offences and for matters connected 
therewith; S 

Be it, therefore, enacted by Parliament 
in the Twenty-second Year of the Republic 
of India as follows :—” 
The Act was to remain in force during the 
period of operation of the Proclamation 
of PERSE and for a period of six 
months thereafter.’ . 


6. The proclamation of emergency was 
withdrawn on 22nd March 1977 and the 
Act expired six months thereafter. We 
have here omitted to refer to the Parom 
mation of internal emergency and con- 
sequent amendment of the Act by Act 32 
of 1975 for here we are not concemed 
with that. . f 

7. Section 3 (1) of the Act provides 
that the Central Government may, by 
notification in the official Gazette, make 
such rules as appear to it necessary or 
i ane for securing the defence ot 
India and civil defence, the public safety, 
the maintenance of public order or the 
efficient conduct of military operations, 
or for Erer supple and services 
essential to the life of the community. 
Section 37 of the Act provides that the 
provisions of this Act or any rule made 
thereunder or any order made under any 
such rule shall have effect notwithstandin 
anything inconsistent therewith containe 
in any enactment other than this Act or 
in any instrument having effect by virtue 
of any enactment other than this Act. The 
Cen ernment in exercise of its 
pees under Section 3 of the Act made 

e Defence of India Rules, 1971. 


Rule 114 (2) of these rules provides 
that if the tral Government or the 
State Government is of opinion that it is 
necessary or expedient so to do for secur- 
ing the defence of India and civil defence, 
the efficient conduct of military operations 
or the maintenance or increase of su plies 
and services essential to the ‘life e 
community or for securing the equitable 
distribution and availability of any article 
or thing at fair prices, it may, by order, 
provide for regulating or prohibiting the 
production, manufacture, supply and dis- 
tribution, use and consumption of articles 
or things and trade and commerce therein 
or for preventing any corrupt practice or 
abuse ‘of authority in respect of any 
matter, Rule 114 (8) enumerates certain 
matters on which orders may be made by 
the Central Government or the State 
Government without prefiidice to the gene- 
rality of the powers conferred by R. 114 (2). 
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One of the matters . enumersted in 
Clause (h) of Rule 114-{8) is “controlling 
the price or rates at which articles o1 
things of any pie ears whatsoever may 
be sold: or ‘hired or for relaxing amy: mari- 
mum or minimum limits otherwise impos- 
ed on such prices or rates.” It is in exer- 
cise of the power conferred by Rule 114 
(2) and Rule 114 (8) h) that the Stats 
Government issued the Madhya Pradesh 
Fertiliser (Prices Control) Order, 1974 
which is impugned by the petitioner. 


8. By Article 246 of the Constitution, 
Parliament thas ‘been conferred power to 
make laws In respect ef any of the matters 
enumerated in List I and List IM in the 
Seventh Schedule. The State Legislature 
has exclusive power to make laws in res- 
pect of any matter in List TI. It can also 
make laws is res of matters enumerat- 
ed in List IMI subject to Article 254 of the 
Constitution. Although the State Legisla- 
ture has exclusive power to make laws in 
respect of the matters enumerated in 
List IL when Proclamation of Emergency 
is in operation, Parliament has also power 
to make laws with respect to any of the 
matters in that List. This is specifically 
provided in Article 250 of the Constitu- 
tion. It is further provided in Article 353 
(b) that while a Proclamation of Emer- 
gency is in operation, the power of Parlia- 
ment to make laws with respect to any 
matter shall include power to make laws 
conferring powers and imposing duties, 


or authorising the conferring powers 
and the imposition of duties, upon the 
Union or : and authorities of the 
Union as that matter, notwith- 


standing that it is one which is mot en- 
umerated in the Union List. Defence of 


. India and every part thereof including 


preparation for defence and all such acts 
as may be conducive in times of war to 
its prosecution and after its termination 
of effective demobilisation form the sub- 
ject matter enumerated in ftem 1 of Listi. 
‘Trade and commerce in, and the: c- 
tion, supply and distribution of. the 
ducts any i y ‘where the control 
of such ind by the Union is declared 
by Parliament by law to be expedient in 
the public interest are matters fallin 
within Item 88 of List MI. Price contro 
is a matter falling-wnder Item 34 of 


9. The first contention raised ‘by the 
learned counsel for the petitioner is that 
the M. P. Fertiliser (Prices Control) Order, 
1974 issued on ly 1974 cannot 

over the no tion dated Ist 
e 1974 issued by the Central Govern 
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ment fixing the maximum prices of ferti- 
lisers under Clause 3 of the Fertiliser 
(Control) Order, 1957. We have already 
stated that the Fertiliser (Control) Order, 
1957 under which the Central Govern- 
ment issued the notification dated Ist 
June 1974 is an order issued under S. 3 of 
the Essential Commodities Act. We have 
also stated that the Fertiliser (Prices Con- 
trol) Order, 1974 was issued by the State 
Government under Rule 114 of the 
Defence of India Rules, 1971 which were 
made under the Defence of India Act, 
1971. We have further stated that Sec. 6 
of the Essential Commodities Act provides 
that any order made under Section 8 of 
the Act shall have effect notwithstanding 
anything inconsistent therewith contained 
in any enactment other than this Act or 
any instrument iba Siod by virtue of 
any enactment other than this Act. There 
is a similar provision contained in S. 87 
of the Defence of India Act which also 
we have noticed and which provides that 
the provisions of this Act or any rule made 
' thereunder or any order made under an 
such rule shall have effect notwithstand- 
ing anything inconsistent therewith con- 
tained in any enactment other than this 
Act or in any instrument having effect by 
virtue of any enactment other than this 
Act. The maximum prices fixed by the 
Central Government’s notification of Ist 
June 1974 make no distinction between 
old and new stock of fertilisers. 


The State. Government’s order dated 
23rd July 1974 in effect makes the noti- 
fication of the Central Government inap- 
plicable to the stock existing on the date 
of- the notification and the sale of this 
stock is governed by the maximum prices 
prevailing before the notification. Thus, 
there is apparent conflict to this extent 
between the notification issued by the 
Central Government fixing the prices of 
fertilisers and the order issued by the 
State Government on the same matter. 
The order of the Central Government 
ains validity under Section 8 of the 

ssential Commodities Act read with the 
Fertiliser (Control) Order issued under it. 
The order of the State Government, on 
the other hand; becomes effective in law 
under Section 8 of the Defence of India 
Act read with Rule 114 made thereunder. 
Section 83 of the Essential Commodities 
Act empowers issuance of orders for con- 
trolling the price at which the essential 
commodity. may be bought or sold. Simi- 
larly, Section 3 of the Defence of India 
Act empowers. the making of rules . for 
maintaining supplies and service essential 
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- to the-life of the Community. The answer 
to the question whether the order issued. 
by the State Government fixing the prices 
ot fertilisers can or cannot prevail over 

the notification issued by the Central Gov- 
ernment in the same matter will depend 
upon the question whether the provisions’ 
of the Defence of India Act and_ the 
rules made thereunder will or will not 
prevail over similar provisions contained 
in the Essential Commodities Act in case. 
of conflict. Now, the Defence of India Act 
is an Act which was enacted after the 
Proclamation of Emergency by the Pre- 
sident under Article 352 of the Constitu- 
tion, to provide for special measures to 
ensure the public safety and interest, the 
defence of India and civil defence and 
for the trial of certain offences and for 
matters connected therewith. The Essen- 
tial Commodities Act, on the other hand, 
is a peace time legislation. 


The Act may have its origin in the cir- 
cumstances emerging after the Second 
World War but it is now a permanent Act 
and deals with measures which have to 
be adopted in normal times for regulating ` 
trade and commerce in and prices of es- 
sential commodities. It is true that. by 
amendment made by Act 85 of 1967 orders 
under Section 8 of the Essential Commo- 
dities Act can also be made for secur- 
ing any essential commodity for the 
defence of india or the efficient conduct 
of military operations, yet the Act cannot 
be called an emergency legislation of the 
same nature as the Defence of India Act,. 
1971 which is a special legislation design- 
ed for the period the proclamation of 
emergency is in force and for six. months 
thereafter. As the Defence of India Act 
is a special ‘Act, it will prevail over the 
provisions of the Essential Commodities 
Act which is a general Act in case of in- 
consistency. There is yet another reason 
why the provisions of the Defence of 
India Act must prevail over the Essential 

Commodities Act. This reason is that the 
~ Defence: of India Act is a later Act and 

it is well settled that the provisions of a 

later Act prevail over the provisions of 

an earlier Act in case of inconsistency 
or repugnarticy, Similar would be the result 
when inconsistency or repugnancy arises 
between orders issued under these Acts. 

The view taken g us is amply supported 

by. the decision of the Supreme Court in 

Kumaon Motor Owners’ Union v. State 

of U. P., ATR 1966 SC 785. In this case, 

an order was issued under Rule 131 of 


the Defence of India Rules, 1962. which 
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directed that with effect from October 1, 
1964 “no private operators shall ply any 
vehicle or class of vehicles for the carriage 
of persons or goods on, and no vehicle 
or class of vehicles operated by the pri- 
vate operators sh pass through, 
Tanakpur-Dharchula a route of Kumaon 
region.” . - 


The question before the Supreme Court 
was whether, in view of Section 68-B of 
the Motor Vehicles Act, 1939, the order 
issued under the Defence of India Rules 
could be effective. Section 68-B occurs in 
Chapter IV-A of the Motor Vehicles Act 
which deals with schemes of nationalisa- 
tion. Section 68-B provides that the pro- 
visions of this Chapter and the rules and 
orders made thereunder shall have effect 
notwithstanding anythin inconsistent 
therewith contained in Chapter IV or in 
any other law for the time béing in force 
or in any instrument having effect by 
virtue of any such law. Section 48 of the 
Defence of India Act, 1962 contained a 
section similar to 
Defence of India Act, 1971. The Supreme 
Court having regard to these provisions 
held that the order issued under R. 18] 
of the Defence of India Rules, 1962 was 
effective and operative because the 
Defence of India Act was an emergency 
legislation and, therefore, its provisions 
prevailed over. the Motor Vehicles. Act 
which was a general law in respect of 
motor vehicles. It was also observed that 
Section 43 of the Defence of India Act, 
1962 prevailed over Section 68-B of the 


Motor Vehicles Act because it was con- . 


tained in a later Act and also because it 
was more emphatic in terms, The reason- 
ing of the Supreme Court in this deci- 
.sion fully applies to the case before us. 
For these very reasons, orders passed 
under the rules made under Section 8 
of the Defence of India Act, 1971 would 
prevail over the orders or notifications 
issued under Section 3 of the Essential 
Commodities Act. 


In Sarwan Singh v. Kasturi Lal,- AIR 
1977 SC 265 the Supreme Court again 
dealt with two enactments operating in 
the same field and each. containing a 
non obstante clause stating that its provi- 
sions will have effect “notwithstandin 
anything inconsistent therewith containe 
in any other law for the time being in 


force.” The ratio of the decision of the . 


Supreme Court is that the conflict in such 


cases is resolved on consideration of put- . 


pose and policy underlying the enact- 
1981 Madh, Pra/4 HI G—2¢ 
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ments and the language used in them. ìt 
was also pointed out that another test 
that is applied is that the later enactment 
prevails over the earlier one. As earlier 
stated by us the object of the Defence of 
India Act is to enact a law which remains 
in force during the period of the. emer- 
gency and six months thereafter to pro- 
vide for special measures to be taken to 
tide over the situation created by - the 
emergency. The Essential Commodities 
Act deals with measures which are to bé 
taken in normal times. Having regard to 
the objects of the two Acts, the provisions 
in the Defence of India Act would prevail 
over the provisions of the Essential Com- 
modities- Act. Section 87 of the Defence 
of India Act for this reason will have 
effect over Sec. 6 of the Essential Com- 


-modities Act as also for the reason that 


the former is contained in a later Act. . 
Same argument was also addressed on 


“the point that the Central Government's 


order could not be curtailed in its opera- 
tion by the State Government and that if 
there is any inconsistency, the order of 
the Central Government must prevail. In 
our opinion, there is no merit absolutely 
in this argument. This is not a case where 
Article of the Constitution has any 
ean: The notification of the Cen- 
tral Government and the order of the State 
Government derive their authority from 
two different Acts which have both been 
passed by Parliament. It is not a ‘ case 
where there is any competition between a 
law made by Parliament and a law made 
by the State Legislature. In such a situa- 
tion, it cannot be held that the State Gov- 
ernment’s order cannot, prevail over the 
order of the Central Government if the 
Act under which the order of the State 
Government has been made on a proper 
construction in case of conflict prevails 
over the Act under which Central Govern- 
ment-acted. The learned counsel for the 
petitioner relied upon an unreported Judg- 
ment of a Division Bench of the Rajas- 
than High Court in Letters Patent Ap- 
als decided on 22nd December 1978. 
e Division Bench overruled the judg- 
ment of a learned single Judge. The judg- 
ment of the Division Bench does support 
the submissions made by the learne 


. counsel for the petitioner but for: the 


reasons given above and with great res- 
pect we are unable to agree with it. In 
our opinion, the judgment of the learned 
single Judge which was overruled by the 


‘Division Bench had taken a correct view 


and we respectfully agree with it. 


t 
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10. The second contention raised by 
the learned counsel for the petitioner is 
that fertiliser has not been declared to be 


an essential commodity under the Defence. 


of India Rules and, therefore, it was not 
open to the State’ Government to fix the 
price of fertilisers in exercise of its powers 
under Rule 114. A reference in this con- 
‘nection was made to Rule 86 (8) which 
defines “essential commodity” to mean 
food, water, fuel, light, power or any other 
thing essential for the existence of the 
community which is notified in this be- 
half by the Government. In the absence 
of any notification, fertiliser cannot be 
called. an essential commodity within 
Rule 36 (3). The power, however, to issue 
an order under Rule 114 is not restricted 
to png the fair price of an essential 
commodity alone. The power conferred by 
Rule 114 (2) is very wide in terms. It 
empowers the State Government to’ make 
an. order providing for regulating or pro- 
hibiting the production, manufacture, 
supply and distribution, use and con- 
: sumption of articles or things and trade 
and commerce therein or for enting 
any corrupt practice or abuse of authority 
in respect o if it is 
meon or expedient so to do for secur- 
ing the defence of India and civil defence, 
the efficient conduct of military opera- 
tions or the maintenance or increase 


any such matter, 


supplies and services essential to 
the life of the community or for 
securing the equitable distribu- 
tion and availability of any arti- 


‘Icle or thing at fair prices. Rule 114 (8) 
(b) further empowers the State Govern- 
ment to issue an order controlling the 
prices or rates at which articles or things 
‘jof any description whatsoever may be 
sold or hired or for relaxing any maximum 
or minimum limits otherwise imposed on 
such prices or rates. Now a reading of 


these provisions goes to show that the™ 


power of the State Government is not 
restricted to controlling the price of com- 
modities essential to the life of the com- 
munity. : i 


An order under this rule can be issued 
for securing the equitable distribution and 
` availability of any article or thing at a 
fair price and for controlling the prices 
or rates at which articles or gs of any 
‘Idescription may be sold -r hired. Even 
assuming that the article the price of 
Įwhich is controlled must have a nexus with 
maintenance or increase of supplies and 
services essential to the life of the com- 
munity, that nexus is not wanting in this 
case. It is not disputed that + foodgrains 
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come within the description of essential 
commodity. The equitable distribution 
and availability of fertilisers at a fair price 
is conducive to the increase of . supplies 
of this essential commodity. This nexus, 
in our opinion, is not remote or indirect 
as contended by the learned counsel. The 
nexus is a direct one and, in our opinion, 
the State Government had the requisite - 
power under Rule 114 to issue the im- 
pugned order. The learned counsel for the 
petitioner relied upon a decision of the 
Allahabad High Court in Hari Cold 
Storage and Gen. Mills Co. Pvt. Ltd. v. 
State of U. P., AIR 1976 All 72. In this 
case, the State Government issued an 
order regulating the running of cold 
storage business by issuing licences and 
by o liging the cold storage owners not 
to levy hire charges for storage of agi 
alture! produce at a rate higher than that 
specified in the order. The order was 
issued under Rule 114. The Allahabad 
High Court held that the order went be- 
yond the power conferred on the State 


Government by the said rule. Regulation 
of cold storage business is entirely diffe- — 
rent from regulation of prices of ferti- 


lisers the availability of which at- fair 
prices is directly connected with increase 
in the supply of foodgrains, The Allaha- 


bad case has no application here. 
11, It was next contended by the 
learned counsel for the petitioner that 


the impugned order violates Article 14 of 
the Constitution. The contention is that 
the order makes a distinction between the 
stock existing on 3lst May 1974 and the 
- stock cairo after that date. In our opin- 
ion, this is a reasonable classification, As 
earlier. pointed out by us, the prices of 
fertilisers were suddenly doubled by the 
notification of the Central Government 
issued on Ist June 1974. The stock exist- 
ing before that date was purchased by the 
petitioner with reference to the then pre- 
vailing price. There is no equitable ground 
whatsoever to permit the petitioner or 
persons similarly situated to make exten- 
sive profit in respect of this stock because 
of the increase in rates from Ist June 
1974, The stock acqui on and after 
Ist June 1974 would be acquired by a 
dealer with reference to the increased 
poos an maximum selling prices| . 
ed from Ist June 1974 should reason- 
ably apply only to the stock acquired on 
| er that date. It is this classifica. 
tion which has been made by the impuge-| 
ed order. In our opinion, the classifica- 
tion being reasonable. there is no viola- 
tion of Article 14. It was also contended 
that the impugned order is discrimina- 
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tory as co-operative societies are not 
bound by the said order. This argument 
proceeds upon a misapprehension. There 
is no ea given to. co-operative 
societies under the impugned order. If bv 
amy executive instruction such an exemp- 
tion is granted to co-operative societies 
that would be invalid and that will not 
make the order in any way defective. 


12. It was lastly contended that Cl. 3 
f the ser ar order is bad because it 
does not itse 







The maximum price prevailing on Slst 
May 1974 may have been fixed by an 


Yer, the effect of Clause 3 is to incorporate 
it by reterence in it. In our opinion, there 
is no invalidity in Cl. 3 of the impugn- 
ed Order on this ground. 

18. Before parting with the case, we 
will like to make it clear that the impugn- 
ed Order of the State Government applies 
to sales made on and after 28rd July 
1974 and that before that date the Central 
Government’s order dated Ist June 1974 
had operation even for the stock olf 
fertilisers existing on 8lst May 1974. This 
poruion was not disputed by the learned 

vernment Advocate. 


14. The petition fails and is dismissed. 
There shall, however, be no order as to 
costs. The security amount be refunded to 
the petitioner. 

Petition dismissed. 


AIR 1981 MADHYA PRADESH 51 
(GWALIOR BENCH) 
J. P. BAJPAI, J. 

Munnalal, Applicant v. Jagannath 
Prasad and others, Opposite Parties. 

Civil Revn. No. 82 of 1978, D/- 25-2- 
1980.*- 

Stamp Act {2 of 1899), Ss. 35, 36 — 
Objection of defendant about admissibility 


Against order of K. B. Khare, 2nd Addl. 
Dist. J., Gwalior, D/- 12-12-1977. 


JX/KX/F165/80/AYP/DVT 





Munnalal v. Jagannath Prasad 


Stage of the suit or 





M.P. 5! 


of document — Trial Court deciding ob- 
jection by admitting document on pay- 


ment of deficit stamp duty and penalty — 


Prohibition under S. 35 does not apply 
to such document — Bar under S. 86 is 


_attracted — Revision against such order 


is not tenable. 
Dissented from. 

The schame behind the provisions of 
S. 36 appears to be that where a Court 
trying ay action happens to rule rigatly 
or wrongly that a particular document in 
its opinion either did not require stamp 
or was sufficiently stamped and admits 
the document then its decision is final and 
not liable to be questioned at any 
proceeding in any 
other manner except as provided by 
S. 61. The reason behind this is that the 
provisions of the -Stamp Act excluding 
unstamped or insufficiently stamped docu- 
ments are not intended to put an end to 
or to create rights of the parties. They are 


AIR 1964 Assam 138, 


primarily in the interests of Government 
revenue, Therefore, when once a docu- 
ment has passed the ordeal of an investi- 
ation and the judge trying the action 
as applied, his mind to the question of 
liability to stamp a or insufficiency 
thereof, it was not thought Dropar to 
cussion 


ae that aspect to further 
and decision by superior Courts at tbe 
appellate or revisional stage. According 
to the legislature, if there was enough to -> 
pursuade the Judge trying the suit to ad- 
mit a document his decision was final. 
(Para 1) 
In the suit, the plaintiffs relied on a 
document which was styled as a promis- 
sory note. The trial Court, however | on 
going through its contents was of the 
opinion that the docunient though having 
been styled as a promissory note, was in 
substance, an agreement and, therefore, 
the prohibition as contained under S. 35 
did not apply to such a document and 
the same was liable to be admitted on 
payment of deficit stamp duty, penalty, 
etc. The deficit stamp duty and al 
was paid and the document was acinitt 
Held, the bar of S. 36 was fully attract- 
ed and the revision against the order was 
not maintainable. Case Jaw discussed. 
AIR 1964 Assam 138, Dissented from. 


(Paras 2, 4) 
Cases Referred: Chronological Paras 


AIR 1978 SC 1893: (1978) 3 SCC 236 4 


1975 MP LJ (Notes) 33 8 
AIR 1964 Assam 138 8 
1963 MP LJ (Notes) 148 3 
AIR 1962 Madh Pra 384 3 


AIR 1981 SC 1655 


52 M.P. 


K. K. Mangal, for Applicant; 
Agarwal, for Opposite Parties. 


ORDER :— The scheme behind the 
provisions of Section 36 of the Stamp Act 
appears to be that where a court trying 
any action happens to rule rightly or 
wrongly that a particular document in its 
opinion either did not require stamp or 
was sufficiently stamped and® admits the 
document then its decision is final and 
not liable to be questioned at any stage 
of the suit or proceeding in any other 


B. L. 


manner except as provided by S. 61 of- 


the Stamp Act. The reason behind this is 
that the provisions of the Stamp Act.ex- 
cluding unstamped or insufficiently stamp- 
ed documents are not intended to put an 
end to or to create rights of the parties. 
They are primarily in the interest of Gov- 
ernment revenue. Therefore, when once a 
document has passed the ordeal of an 
Jinvestigation Ri the Judge trying the ac- 
tion has applied his mind to the question 
of liability to stamp duty or insufticiency 
‘thereof, it was not thought mopa to sub- 
ject that aspect to er discussion and 
decision by superior courts at the appel- 
‘late or revisional stage. According to the 
legislature, if there was enough to per- 
suade the judge trying the suit to admit a 
document his decision was final. If, there- 
fore, the trial Court happens to reject the 
documents and refuses to admit the same 
on the ground that it was either unstamp- 
ed or insufficiently stamped, the right of 
the party aggrieved to question such a 
decision against the admissibility of the 
document at the appellate or revisional 
stage has been kept intact and such a 
party could move the court for having the 
ocument admitted. 


2. In view of the above said legal 
position, the present revision which seeks 
interference with the order made by the 
trial Court admitting a document is not 
at all tenable due to the bar created by 
Section 36 of the Stamp ‘Act. In the suit 

iving rise to this revision, the plaintiffs 
on a document which was styled 












sory note, was, in substance, an agreement 
ane therefore, the prohibition as con- 
tained under Section 85 did not apply to 
such a document and the same was liable 
to be admitted on payment of deficit 
penalty, etc. The deficit 
stamp duty and Pan was paid and the 
mitted by the order im- 

ugned. The defendant has come up in 


-Munnalal v, Jagannath Prasad 


_Act. 


ALR. 


revision questioning the correctness of 
the said order. 

8. Shri K. L. Mangal, learned counsel 
for the applicant-defendant ` contended 
that the bar created by Section 36 of the 
Stamp Act did not apply to such docu- 
ments which had been specifically exclud- 
ed by Section 35 of the Stamp Act. In the 
opinion of this Court there is nothing in 

e language of Section 86 so as to curtail 
its scope in the manner as suggested by 
the learned counsel for the applicant. 
Shri Mangal relied on certain observation 
made by the learned single Judge of the 
Assam High Court in the case of Jatindra 
Mohan v. Khara Singh (AIR 1964 Assam 
188). It is true that to some extent the 
observations made in the said case do sup- 


‘port the contention of the applicant. But 


in. view of the constant trend of decisions 
repeatedly given by this Court right from 
1962 onwards in the below-noted cases,* 
I am not inclined to take a different view 
and adopt that as taken by the learned 
single Judge of the Assam High Court in 
Jatindra Mohan’s case (supra). 
4. Shri Mangal, thereafter, referred to 
a recent decision of the Supreme Court 
reported in the case of Ramratan v. 
Bajrangalal, (1978) 8 SCC 236:(AIR 
1978 SC 1893) wherein the trial Court 
tentatively subject to objection admitted 
a document in evidence tendered by the 
plaintiff without deciding an objection 
raised by the other side about its admis- 
sibility. Their Lordships observed that 
if a document is tendered in evidence by 
the plaintiff and an objection is raised by’ 
the defendant about its admissibility, it is 
obligatory upon the trial Court to apply 
its mind to the objection and decide it 
according to law. It was further observ- 
ed that if the document is admitted with- 
out the Court applying its mind to the 
objections the instrument could not be 
said to have been admitted in evidence 
so as to attract Section 36 of the Stamp 
It is true that if a document has 
been provisionally admitted subject to 
the fate of the objection raised by the 
other side about its admissibility and no 
decision has been given on the objection 
by the trial Court there is actually no 
order admitting the documents so as to 
attract the bar of Section 36. In such 
a situation it is merely a postponement 
of the decision. In the present case it is 





"I. Rameshwar v. Smt. Bhagwatibai. 
(ATR 1962 Madh Pra 384): - : 
2. Rambagas v. Shrikishan, (1968 MP 
_ LJ (Notes) 148). 
8. (1975 MP LJ (Notes) 33). 
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pot so. The objection raised by the de- 
fendant about the admissibility of the 
'document had already been decided b 
the trial Court by the. order 
The trial Court directed admission of the 
document by taking a part of. particular 
view about the liability of the document 
for the purpose; of stamp duty. To such 
o e bar of S. 36 stands felly at- 
tracted. 





5. Shri Mangal, thereafter, contended 


that since in the present case the applic- 
ant-defendant has been alert and had al- 
ready raised an objection about the ad- 
missibility of the document, S. 36 does 
not deprive the defendant of his right to 
challenge the correctness of the order 
made on his objection. The argument was 
that since the objections had been raised 
. prior to the admission of the’ document 
the correctness of the decision given by 
the trial Court was liable to be examined 
in revision. He further urged that the ob- 


servations made by their Lordships of the’ 


Supreme Court in the case of Javerchand 
v. Pukhraj Surana, 
supported this contention. In my opinion, 
the observations made by the Supreme 
Court in Javerchand’s case (supra) are of 
no avail to the applicant. It is true. 
that it has been observed in the said case 
that a party shall remain alert and raise 
objections regarding sufficiency or in- 
iciency of stamp duty at the proper 
stage before the admission of a document. 
There is no quarrel about this proposi- 
tion in the present case. In Javerchand’s 
tase ope the Supreme Court had ‘not 
laid down that if an order has been pass- 
ed admitting a document after close 
scrutiny of the objections raised at a pro- 
per stage about its admissibility, the same 
will not be hit by the bar created by Sec- 
tion 86 of the Act. If a party does not 
raise an objection at the proper stage, it 
loses its right to get the same examined 
even by the trial Court after the 
ment has been admitted by it. But it can- 
not be said that if such an objection has 
been raised the same will remain open 
for further investigation by the superior 
Court. 


6. Thus, in view of the discussions 
made above, this revision itself is not ten- 
able and as such, there is no question of 
dealing with the order impugaed on 
merits by finding out whether the view 
taken by the trial Court regarding the 
nature of the documents is correct or not. 
This revision, therefore, fails and is dis- 


Ummedibai v. Bhikam Singh 


impugned. -. - 


(AIR 1961 SC 1655) . 


docu- ` 





M. P. 58 
missed. However, parties will bear their 
own costs of this revision. 

© ý -7 Revision dismissed. 


AIR 1981 MADHYA PRADESH 53 
(GWALIOR BENCH) 
H. G. MISHRA, J. ; 
UWmmedibai and others, Appellants v. 


- Bhikam Singh and another, Respondents. 


Second Appeal No. 255 
22-4-1980." 

Civil P. C. (5 of 1908), S. 11 — Res 
judicata — Suit for permanent injunction 
against Karta of joint Hindu family only 
and not in his representative capacity to 
restrain him from obstructing free. flow of 
water from newly constructed dram — 
Members of family are not precluded 
from challenging permanent injunction 
granted against Karta. Suit filed not under 
O. 3, R. 8 of C. P. C. l 

Where a suit was instituted by the 
members of the joint Hindu family for 
the cancellation of decree of permanent ` 
injunction passed against the Karta of 
the family restraining him from obstruct- 
ing flow of water from drain constructed 
by neighbour who was not sued in repre- 
sentative capacity i, e. as representing 
such members also, the suit could not be 
dismissed as barred by res judicata when 
the- suit for permanent injunction ` was 
not filed against the father in his repre- 
sentative capacity or under O. 1, R. 8. 
The judgment rendered in the suit for 
pa injunction against the Karta 

eing only judgment in personam and an 
injunction acts or operates in personam 
and not in rem was therefore not binding 

on the other members of the family. ` 
l (Para 9) 

An injunction is a personal remedy and 
does not run with the land. A decree for 
an injunction should be executed ‘against 
the persons against whom injunction is 
issued and cannot be executed against 
any other persons in the absence of a 
statutory provision. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1931 Bom 484 8 


R. A. Roman, for Appellants; V. K. 
Sapre, for Respondents. 

JUDGMENT :— This is a Second Ap- 
peal by the plaintiffs against the judgment 


of 1979, D/- 


“Against judgment and decree of P. K. 
-Pandya, 2nd ‘Addl. Distt. J., Vidisha, 
D/- 20-9-1979. 


JX/JX/E962/80/SMA/SNV 
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and decree of affirmance dated 20-9-79 
whereby the judgment and decree passed 
by. the trial Court on 26-4-77 | ceasing 
their suit on the ground that it is barre 
by the doctrine of res judicata was 
affirmed 


- 2, Facts material for decision of this 
appeal are as under: ; 
Manila Ummedibai, plaintiff No. 1, is 
the wife of Jaulatsingh and Roopsingh, 
plaintiff No. 2 and Udhamsingh (minor), 
plaintiff No. 3, who is represented by 
mother acting as next friend are sons ©: 
Daulatsingh and they are members of 
joint Hindu family. Bhikamsingh, defend- 
ant, had brought a civil suit against Dau- 
- latsingh in the Court of Civil Judge 
Class I], Vidisha, for issuance of manda- 
tery injunction directing removal of en- 
eroachment made by the defendant by 
eonstructing a platform (Chabutara) and 


fer issuance of a- permanent injunction 
restaining Daulatsingh from  preventin 
flowing of water of daily use discharge 
from the house of the defendant Daulat- 


- singh from the mori newly constructed by 
him. This suit was registered as C. B. 


No. 189/72 and was partly dismissed on` 


6-8-74; so far as removal of encroachment 
is concerned, It was decreed in respect 
ef permanent injunction restraining Dau- 
latsingh from discharging water from the 
mori ey constructed. This decree has 
undispute > attained finality. Certified 
copies of the plaint, written statement, 
ju mert and decree dated 6-8-74 passed 
in the aforesaid suit are on record, 

2A. Thereafter, the present suit has 
been brought by Manila Ummedibai, wife 
of Daulatsingh, and her two sons Roop- 
singh and Udhamsingh (minor), who is 
represented by his mother acting as nex 
friend, for cancellation of the aforesaid 
decree in respect of closure of the mori iv 
question. 

8.. Bhikamsingh, defendant No. 1. re- 
sisted the claim of the plaintiff inter alia 
on the ground that the suit is barred by 
` the doctrine-of res judicata in view of 
the fact that the decree in the earlier 
suit is against Daulatsingh, who is Karta 
of the joint Hindu family, of which the 

laintiffs are members. This objection 

-found favour with the trial Court. Con- 
sequently, the suit is dismissed as barred 
.by ‘res judicata. Aggrieved by this judg- 
ment and decree, the plaintiffs had pre- 
ferred: an appeal which has been dis- 
missed vide the impugned judgment and 
decree. Hence, this second appeal. 

4, In this second appeal, Shri R. A. 
Roman, learned counsel for the plaintif- 


Ummedibai v. Bhikam Singh 


A.L R. 


appellants, contended that the decree in 

e earlier suit was a decree fór perman- 
ent injunction only. Accordingly, the 
judgment rendered therein is only judg- 
ment in personam and that the judgment 
in the earlier suit is not relevant under 
Ss. 40, 41 or 42 of the Indian Evidence 
Act, 1872, it cannot operate as res 
judicata. 


Shri V. K. Sapre, learned counsel for 
the defendant-respondents argued in sup- 
port of the impugned judgment. 

5.. Having heard the learned counsel 
for the parties, I have come to the con- 
clusion that the appeal deserves to be 
allowed and the’case deserves to be- sent 
back to the trial Court for trial and deci- ` 
sion of the suit on merits in accordance 
with law and the observation made herein- 
after. 

6. It is a well known maxim that 
“Equity acts in personam” — that is, it 
regards its decree as command or direc- 
tion positive—in the case of specific per- . 
formance or negative in the case of in- 
junction’ addressed to the defendant per- 
sonally, rather than as decision directly 


affecting the subject-matter of dispute. 
(See Woodroffe’s Injunctions (1964), S. 19 
at p. 48). 


7. The effect of the maxim that ‘equity 
acts in RA and not in rem’ has been, 
stated by Dr. Pomoroy in these words:— 

“Some writers have argued that the 
equitable jurisdiction is to be regarded 
as wholly remedial and that Equity itself 
does not create any rights of property or 
other primary rights, because ‘the Court 
of Chancery as they say, only acts in. 
personam against the parties and never 
in rem upon the subject-matter of a judi- 
cial controversy. It is said that a decree 
of the Court never operates by virtue of 
its own inherent efficacy to create or to 
transfer an. estate, right or interest, that 
such decree never executes itself, nor 
furnishes any means or instruments by 
which it may be executed without the 
intervention and act of the party against 
whom it is rendered: that the paintiff in 
equity never, .merely by means of the 
decrée in his favour, either recovers pos- 
session of the land or other subject-matter 
„becomes vested with a title to or estate 
therein; and that the Court simply orders 
some act to be done, a conveyance to be 
executed, an instrument to be surrendered 
up or cancelled, possession delivered, and 
the like and then merely uses a ‘moral 
coercion upon the defendant by means 
of fine and imprisonment to compel. him 
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to do what is directed to be done in the 
judgment. “This radical diference between 
the effect of a decree in equity and a 
judgment at law, it is urged, shows that 
there are no equitable primary rights, no 
equitable estates or interests distinct and 
separate from the right to obtain such 
remedies as are administered by the 
Court of Chancery.” (See, `Pomeray’s 
Equity Jurisprudence, S. 184), 


In India it is equally well settled that an 
injunction acts or operates in personam 
and not in rem. 


8. An injunction is a personal remedy 
and does not run with the land. As such, 
a decree for an , injunction should be 
executed against the persons against 
whom the injunction is issued and cannot 
be executed against any other person in 
the absence pf a statutory provision. This 
is what has been held in Ganesh Sakha- 
ram Saraf v. Narayan Sriram, (AIR 1931 
Bom 484). 

9. No statutory provision could be 
shown by Shri V. K., Sapre, learned coun- 
‘sel for the respondents, on the strength 
of which it may be regarded that perman- 
ent injunction issued in the former suit 
against Daulatsingh may be treated as 
binding against other members of the 
family. Daulatsingh is not shown to have 
been sued in the former suit in the repre- 
sentative capacity, that is, as represent- 
ing the present plaintiffs also. According- 
ly, the provisions of Explanation VI to 
Sec. 11 of the Code of Civil Procedure do 
not come into play. The former suit was 
also not one brought under Order 1, 
Rule 8 C. P. C. The former suit having 
been brought for claiming a relief of is- 
suance of injunction only the decree in 
respect of which can operate against 
Daulatsingh, the person actually sued, 
the decree passed therein cannot operate 
as res judicata as against the present plain- 
jtiff, more so, because the plaintiff-appel- 
lants Nos, 2 and 8 are not claiming 
` ithrough Daulatsingh, but have brought 
the suit on the basis of their independent 
right. Accordingly, although the plaintiffs 
happen to be the members of the joint 
Hindu family of which Daulatsingh is 
Karta, the decree passed in the former 
suit against pene cannot operate 
as res judicata precluding the trial of the 
- }present suit on merits. ~ 

10. The judgment and decree render- 
ed in the former suit (Civil Suit No. 189/ 
72) are not shown to be relevant accord- 
ing to the provisions of Sec. 40 (judg- 
ments in personam), Sec. 41 (judgment in 
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rem), and/or Sec. 42 (judgments relating. 
to matters of public nature) of the Indian 
Evidence Act, 1872, Therefore, according 
to the provisions of Sec. 48 of the Evi- 
dence Act, the judgment passed in the} 
former suit is irrelevant ‘except for the} 
purposes and to the extent, it can be re- 
garded as falling within the provisions 
of Sec. 13 of the Evidence Act. 


11. ` In view of the aforesaid discussion, 
the appeal succeeds and is hereby allow- 
ed. The inpugned judgments and decrees 
are hereby set aside as passed by both 
the courts below, and it is held that the 
judgment and decree in the former suit 
does not operate as res judicata against 
the present plaintiffs precluding the trial 
of the present suit on merits. Now the 
case shall go to the trial court, who shall 
proceed with trial of the suit on merits in 
accordance with the law and the observa- 
tions made hereinabove. In view of the 
nature of controversy, I make no order 
as to costs up to this stage. 


Appeal allowed. 


AIR 1981 MADHYA PRADESH 55 
(INDORE BENCH) 
U. N. BHACHAWAT, J. 


Tej Kumar Jain, Appellant v. Purshottam 
and another, Respondents 

Second Appeal No. 281 of 1978, D/- 
18-2-1980.* 

(A) Civil P. C. (5 of 1908), O. 41, R. 22 
(1) (as amended by Amendment Act 104 
of 1976) — Ap — No cross-objection 
by respondent — ‘Respondent can still 
support decréé of court below by assert- 
ing that matter decided against him should 
have been decided in his favour. 

The expression “provided he has filed 
such -objection in the appellate Court” in ` 
Order 41, R. 22 a anan only the 
words “and may also take any cross-objec- 
tion to the decree which he could have 
taken by way of appeal” and does not 

overn. the words “but may also state that 

e finding against him in the Court be- 
low in respect of any issue ought to have 
been in his favour”. Therefore even under 
the amended R. 22 (1) the respondent 
without filing any cross-objection can sup- 
port the decree of the Court below by 
asserting that the matter decided against 


° Against manani and decree of M. V. 


Àpte. Ist Addl. Dist. J., Indore, D/- 
-6-1979. 
GX/JX/D205/80/GNB 
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him sbould have been decided in his 
favour. ` > (Paras 10, 11, 12) 


- (B) M. P. Accommodation Control Act 
(41 of - 1961), Ss. 12 (1) (a), 24 (1) and 6 
(2) (b) — Transfer of Property Act (1882), 
S. 105 — Agreement between landlord 
and tenant for payment of monthly rent 
in advance is valid — In such case rent 
would become due even before expiry of 
month of aed — Month of tenancy 
commencing on 10th of every month and 
ending on 9th of next month — Notice by 
landlord dated 16-10-1971 demanding rent 
for month which expired on 9-10-71 and 
advance rent for current month served on 
‘tenant on 19-10-1971 — Notice is valid 
under S. 12 (1) (a). 7 


There is ao prohibition either in T. P. 
Act or in M. P. Act of 1961 probibifing an 
agreement between landlord and tenant 
for payment of monthly rent in advance. 
On the contrary such eement is per- 
missible in view of S. 105 T. P. Act.and 
Section 6 (2) (b) of M. P. Act of 1961 which 
also provides that it would not be unlaw- 
ful for the landlord to claim or receive 
monthly rent in advance. Therefore rent 
can be agreed to be paid in advance and 
when it is so agreed it would become due 
even though the month of tenancy had 
not. expired. S. 24 (1) of M. P. Act of 1961 
provides that the tenant-shall pay rent 
within the time fixed by the contract. 
Therefore where there was an agreement 
between the porties for payment of rent 
in advance and the month of tenancy com-. 
menced on the 10th of every month and 
ended on the 9th of the next month a 
notice by the landlord -dated 16-10-71 
demanding arrears of rent for the month 
which expired on 9-10-1971 and advance 
rent for the current month which was to 
end on 9-11-1971 would be valid under 
Section 12 (1) (a). 1968 MPLJ 230, Dist. 


(Para 29) - 


(C) M. P. Accommodation Control Act 
(41 of 1981), S. 12 (I) (a) — Civil P. C. 
(1808), O. 6, R. 2 — Suit landlord 
under Section 12 (1) (a) to evict tenant — 
Plaint alleging non-payment of rent by 
` tenant but not aes ee of rent 

as well, as required by S. 12 (1) (a) — 
Omission to aego non-tender held was 
“only technical defect and was of no con- 

: sequence when tendering was pleaded by 

defendant tenant and panes had gone te 
tial knowing full well that tender was 
also at issue and as such no prejudice was 
caused to defendant by said omission. 

AIR 1980 SC 198, Rel. on. (Para 33) 


Tej Kumar v. Purshottam 





A-L R. 
Cases Referred: Chronological Paras 


AIR 1980 SC 1983 : 1980 MPRCJ 1- 83 
1968 MPL] 230 _ 29 


S. D. Sanghi, for Appellant; S. R. Joshi, 
for Respondents. — 

JUDGMENT :— This is an appeal aris- 
ing out of a suit for ejectment by the de- 
fendant against the judgment and decree. 
dated the 28th June, 1979 of the Court 
of First Additional District Judge, Indore 


in Civil First Appeal No. 37-A of 1978, 
whereby it has confirmed the judgment 
and decree dated 28th July, 1977, of the 
Court of Third Civil Judge, Class II, 


Indore in ‘Civil Suit No. 8A of 1972. . 

2. Plaintiff-landlord (respondent here- 
in) had filed the present suit against the 
defendant (appellant herein) for, evicting 

im from the suit accommodation basing 
the claim for eviction on the unds 
enumerated under Sections 12 (1) (a), 12 


(1) (c) and 12 s (e) of the M. P. Accommo- 


dation Control Act, 1961 (hereinafter re- 
ferred to as the ‘Act’). 

8. The two courts below negatived the 
plaintiffs contention - regarding >the 

round under. Section 12 (J) (a) and 12 
1) (e) of the Act, but accepting the case 
of the plaintiff under S. 12 (1) (e) of the 
Act, decreed the suit. 
` 4, It may be mentioned that the learn- 
ed counsel for the plaintiff while support- 
ing the decree on the ground under Sec- 
tion 12 (1) (e) of the Act which was found ` 
in favour of the plaintiff also asserted in ` 
support to the impugned decree, that the: 
ground under Section 12 (1) (a) of the Act 
which was decided against the plaintiff 
should have been decided in favour of the 
plaintiff. . 

5. Learned counsel for the defendant 
had raised a p onai objection that as 
the plaintiff did not file a cross-objection . 
within one month from the date of the 


service of the summons of this appeal, the 


counsel for the plaintiff was not entitled 
to assail the finding of the Courts below 
regarding the ground under S. 12 (1) (a) 
of the Act. 


6. Submission of the leafned counsel 
for the appellant in support of his pre- . 
liminary objection was that earlier to the 
Civil Procedure Code Amendment Act ot 
1976 (Act No. 104 of 1976), the position 
was that a respondent could support the. 
decree of the Court below by _ asserting 
that the matter decided against him | 
should have been decided in his favour 
without filing any  cross-objection;, but 
after the amendment by the said Amend- 
ment Act, under Order 41, Rule 22 of the - 
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Gode of Civil Procedure (hereinafter - re- 
ferred to as ‘the Code’), position has- 
-changed. He snbmitted that even to sup- 
port the decree by: the successful Bee on 
the question decided against him filin 
of cross-objection within the - prescribe 
period of limitation is imperative. 

7. Learned counsel for the respondent 
in counter submitted that the position 
remains unchanged even after the amend- 
ment in Order 41, Rule 22 of the Code 
and the respondent has a nent to support 
the decree, assailing the finding given by 
the lower court against him on a particu: 
lar point. : $ 22 

8. The decision of the preliminary 
objection involves the interpretation of 
Order 41, Rule 22 of the Code as it stands, 
at o The relevant Rule 22 (1) is as 
under , P 

“Order XLI—Appeals from Original De- 
cree. XX XK XX XK XX XK KX 

Upon hearing respondent may ob- 
ject to decree as if he has preferred 
separate appeal— 

22. (1) Any respondent, though he may 
not have appealed from any part of the de- 
cree; may not only support the decree ‘A’ 
(but may also state that the finding anos 
him in the Court below in respect of any 
issue ought to have been in his favour; 
and may also take any cross-objection) ‘A 
to the decree which he could have taken 
by way of appeal, provide he has filed 
- such objection in the Appellate Court 
within one month from the date of service 
on him or his pleader of notice of the day 
fixed for hearing the appeal, or within 
such further time as the Appellate Court 
may see fit to allow. : 

B (Explanation—A respondent aggrieved 
by a Banag of Court in the judgment on 
which the decree appealed against is bas- 
ed may, under this rule, file cross-objec- 
tion in respect of the decree in so far as~ 
it is based on that finding, notwithstanding 
that by reason of the decision of the Court 
on any other finding which is sufficient 
for the decision of the suit, the decree, is 
wholly or in’ part, in favour of that res- 
pondent), (B)”. - 
The porton A to A was substituted foi 
the words “on any of the grounds decided 
against him in the Court below, but take 
any cross-objection” (by Act 104 of 1976), 
Section 87 (x) (1-2-1977). . 
Portion ‘B’ to B’ was inserted ibid. 

9, Reliance was placed by the learn- 
ed counsel for the appellant on the expres- 
sion “provided he has filed such objection 
in the appellate Court” (hereinafter refer- 
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red to as proviso). According to his sub- 
mission this proviso governs “but may also 
state that the finding against him in the 
Court below in respect of any issue ought 
to have been in his favour” (hereinafter 
referred to as “expression No. 1”) as well 
as to the expression “and may also take 
any cross-objection to the decree which 
he could have taken by way of appeal” 
(hereinafter referred . to as “expression 
No, 2°). : 


10. For the reasons to follow the pre - 


‘liminary objection deserves to be repell- 
ed, It is to be noticed that in between 


expression No. 1 and expression No. 2 
there is a semicolon. Semicolon is used 
to separate constituent part of a double 
sentence from one another. 

“The semicolon shows that two sen- 
tences, each of which should stand alone 
have been combined into one sentence, 
and is the chief stop intermediate in value 
between the comma and the fullstop 
(Corpus Juris Secundum, Vol. 79 


_ page 1038). 


Thus the expressions No. 1 and. No. 2 
deal with two distinct matters and as the 
proviso is immediately associated to ex 
pression No. 2 it is limited -in its effect te 
expression No, 2; the comma between ex. 
pression No. 2 and the proviso is to re- 
present a short pause. ; 

li. I am convinced that the proviso 

overns expression No. 2 only, a fortiori by 

e prefacing of the word “objection” in 
the proviso by the word ‘such’. In Corpus 
Juris Secundum, Vol. 88, page 771 it is 
stated. 

“In its natyral and ordinary sense, and 
by grammatical usage the word “such” 
refers to an pan Bee or some antecedent 
word or phrase, and, more specifically, to 
the last precedent antecedent, unless the ` 
meaning would thereby be impaired. Thus 
the word “such” refers back to and identi- 
fies something previously spoken of, some- 
thing that has gone before, something that 
has been specified. It always refers to a 
class just before pointed out, and should 
be construed as referring back to a common 
subject-matter. It may be used as repre- 
senting the object as. already particulariz- 
ed in terms which are not mentioned. 
and it may indicate or suggest a person 
or thing originally specified by a name 
or designation”. 

Bearing this in mind it can be said with- 
out hesitation the words “such objection” 
has areference to cross-objection occurring 
in expression No. 2 and has no reference to 
expression No. 1. It is also of significance 








58 M. P. ` 


to note that in expression No. 1 the legis- 
lature has used the words “may also state” 
whereas in expression No. 2 the words 
used are “also take any cross-objection”. 
This .is indicative of the subtle distinction 
that the legislature intended between the 
two. 


12. In the light of the foregoing dis- 
cussion, I am of the firm view that it was 


ot necessary for the plaintiff to file 
cross-objection to assail the finding of the 
courts below regarding the ground under 


Section 12 (1) (a) of the Act. The plaintiff 
{who has not filed cross-objection is en- 
titled to assert that the finding regarding 
that ground should have been given in 
his favour so as to support the impugned 
decree. 

18. This view of mine is buttressed 
from the objects and reasons which are 
set out below for making the legislative 
change in order 41, Rule 22 of the Code. 

“Clause 90, Sub-clause (xi) (now cl. (x))— 
.Rulé 22 gives two distinct rights to the 

respondent in appen, The first is the right 
of upholding the decree of the court of 
first instance on any of the grounds on 
which that court decided against him; and 
the second right is that of taking any 
cross-objection to’ the decree which the 
respondent might have taken by way of 
appeal. In the first case the respondent 
supports the decree in the second case he 
attacks the decree. The language of the 
rule, however, requires some modification 
because a person cannot support a decree 
on a ground decided against him. What is 
meant is that he may support the decree 
by asserting that the matters decided 
against him ‘should have been decided in 
his favour, the rule is being amended to 
make it clear. 

An explanation is also being added to 
R. 22 empowering the respondent to file 
cross-objection in ct to a finding ad- 
verse to him notwithstanding that the 
ultimate decision is wholly or .partly in 
his favour.” 

14, In the result the preliminary objec- 
tion raised’ on behalf of the defendant is 
ee and I shall decide the question 
relating to the ground under S. 12 (1) (a) 
of the Act for which arguments on merits 
of the learned counsel for parties have 
been heard. i 


15. While admitting the appeal sub- 
stantial questions were formulated at the 
time of admission only regarding the 

round under Section 12 (1) (a) of the Act. 
ince I háve rejected the preliminary ob- 
jection of the appellant and as already 
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-decision of this court on su 


negati 


ALB 
stated hereinabove, learned coussel’ for 
the parties emis the time of the argu- 


ments were already heard on merits re- 
garding the ground under S._12 (1) (e) of 
e Act, I formulate the substantial ques- 
tions of law, relating to this ground under 
Section 12 (1) (a): of the Act, as indicated 
hereinafter for decision. These substantial 
questions have to be formulated, in view 
of proviso to sub-section (5) of Section 100 
of the Code. The reasons for foratiatng 
these questions are that they are vi 
for the decision of the point in controversy 
and one of these questions involves. the 
interpretation of Section 12 (1) (a) read 
with Section 24 (1) of the Act and there 
appears to be no authoritative pronounce- 
ment of this court as yet on this point as 
during the course of the argument any 
a question . 
was not brought to my notice, the one 
that was brought to my notice and to 
which I shall refer hereafter, had con- 


sidered Section 24 (1) of the Actin a . 


different context. 

A) Whether the finding of the lower ap- 

Hate Court, that ground under S. 12 
F5 (a) of the Act, is not made out, is 
vitiated because the lower appellate court 
has on misreading of the evidence and/or 
on no evidence held that defendant No. 1 
had tendered the arrears of rent but plaia- 
tiff purposely avoided to accept them? 

ee Whether in view of Section 24 S 
of the Act, on 16-10 1971 when notice of — 
demand Ex. P. 5 was given the rent de- 
manded vide this notice had not become 
due, as such no rent was in arrears and 
accordingly Section 12 (1) (a) of the Act 
did not come into play on account of the 
non-payment of the demanded rent within 
the statutory period in compliance with 
the notice. 

16. Before I start dwelling on the afore- 
said. questions, it is advisable to give here- 
inbelow a brief calendar of relevant facts 
which have bearing and are beyond pale. 
of dispute. 

17. The month of tenancy began on 
the 10th of every month and ended on the 
9th of the next month. The notice Ex. P.5 
dated 16-10-1971 demanding rent for the 
month which expired on 9-10-1971 and the 
advance rent of the current month was 
served’ on defendant on 19-10-1971. De- 
fendant No. Is contention that imme- 
diately after the receipt of notice Ex. P.5, 
he had: tendered the cheque Ex. D. 2-A 
for Rs. 131/- (Rs. 120/- rent for one month 
+ Rs. 21/ electric charges) to plaintiff's 
counsel Jagirdar (D, W. 8), has been 
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18. The trial court negatived plaintiffs 
ound under Section 12 (1) (a) of the Act 
olding that defendant had complied with 
both the limbs of Section 13 (1) of the 
Act, therefore, defendant No. 1 was en- 
titled to protection under Section 18 (5) 
of the Act and not liable to ejectment on 
re ground under Section 12 (1) (a) of the 
ct. 


. 19. The lower appellate court has in 
Paragraph 20 of its judgment found it as 
a fact that there was a default in com- 
pliance with the second limb of S.-18 (1) 
of the Act, inasmuch as the rent deposited 
on 26-10-1976, was deposited 2 days be- 
yond the prescribed date. for the deposit 
of the monthly rent but negatived the 

d under Section 12 (1) (a of the Act, 
folding that on reading paragraph 14 of 
the statement of Purshottam (P. W. 2) 
along with Ex. D. 2, Ex. D. 2-A, Ex. D4, 
Ex, D5 Ex. D-7, Ex. D. 7-A, Ex. D-8 and 
Ex. D-9, it appeared that defendant ten- 
dered the arrears of rent; but plaintif 
purposefully avoided. 

20. The finding of the lower. appel- 
late court that there was a default in com- 
pliance with the second limb of S. 18 (1 
of the Act was not assailed by the learne 
counsel for the parties. In other words. 
it is an admitted fact. ! i 

21. It is also an admitted position 
that on the question of tender, after the 
notice Ex. P. 5, the relevant documents 
are Ex. D.1, the registered postal cover in 
which as per defendant the cheque dated 
24-10-1971 for Rs. 181/- of the Krisharam 
Baldeo Bank Ltd. along with the cover- 
ing letter Ex. D. 2 was enclosed; the al- 
leged tender of other amounts vide 
Ex. D 4, Ex. D 5, Ex. 7 and Ex. D 8 and 
Ex. D.9 are not relevant 

22. I would now deal with the ques- 
tions formulated by me, with re to 
the ground under Section 12 (1) (a) of the 
Act, ad seriatim. 


23. On a clear reading of the: state- 
ment of Purshottam (P. W. 2) especially 
paren 14 which has been referred to 

y the lower appellate court in para- 
graph 20 of the impugned judgment, it is 
clear that he denied the tender and refusal 
by him of Ex. D.1, Ex. D3 
postal cover in which it is alleged, the 
cheque Ex. D.4 dated 24-11-1971 and the 
covering letter dated 23-11-1971 were 
enclosed, the registered cover Ex. D.6, 
dated 20-12-1971, allegedly containing 
covering letter Ex. D.7, dated 20-12-1971, 
and cheque Ex. D.7-A for Rs. 120/- dated 
24-12-1971. the money order acknowledg- 


Be ti ; 
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ment. receipts Ex. D.8 and Ex. D.9. On 
a plain reading of the postal endorse- 
ments on the registered covers Ex. D.1, 
Ex. D 3 and Ex. D 6, it is apparent that 
there is no endorsement of refusal, the 
endorsements were that addressee was 
not available. Postman has also not been 
examined. Thus absolutely there is no evi- 
dence to support the conclusion of the 
lower appellate court about the alleged 
tender and refusal by the plaintiff. The 
trial court had rightly concluded that 
there was no tender of any rent by defen- 
dant No. 1 after the receipt of notice Ex. 
P. 5 by him. 

24. In the light of the foregoing dis- 
cussion question No. A has to be answered 
in the affirmative. 

25. I now proceed to consider ques- 
tion No. (B). For the consideration of this 
question, it is- advisable to set out herein- 
below Sections 12 (1) (a) and 24 (1) of 
the Act. ' 

“12. Restriction on eviction of tenants— 
(1) “Notwithstanding anything to the 
contrary contained in any other law of 
contract, no suit shall be filed in any civil 
court against a tenant for his eviction from 
any accommodation except on one or 
more of the following grounds only, 
namely:— 

(a) that the tenant has neither paid nor 
tendered the whole of the arrears of the 
rent legally recoverable from him within 
two months of the date on which a notice 
of demand for the arrears of rent has been 
served on him by the landlord in the pre- 
scribed manner:— 


xx rr 


xx 
24, Receipt to. be given for rent 
paid:— 

J. Every tenant shall pay rent withm 
the time fixed by contract or in the ab- 
sence of such contract, by the fifteenth 
day of the month next following the 
month for which it is payable.” 

26. The submission of the leamed 
counsel for the plaintiff was that the 
plaintiff had alleged that there was an 
agreement between the parties for pay- 
ment of monthly rent in advance and the 
defendant had in the written statement 
admitted this In view of this specific 
agreement between the parties, the rent 
for the month ending on 9-10-1971 as well 
as for the current month when notice 
Ex. P. 5 was given, was in arrears; the 
defendant neither paid nor tendered the 
rent within .the statutory period of two 
months from the date of the receipt of 
this notice and also committed default in 
the compliance. with second limb of Sec 
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tion 18 (1) of the Act; the ground under 
Section 12 (1) (a) of the Act was made 
out and the two courts below in the face 
of these facts committed a serious mis- 
take of law in not upholding the ground 
under Section 12 (1) (a) of the Act for 
reasons which are unwarranted by law 
and facts on record. 


27. Learned counsel for the defendant 
in his argument in counter submitted that 
according to Section 12 (1) (a) of the Act, 
crucial date for arrears was 16-10-1971, 
the date of notice Ex. P. 5 and on this 
date neither the rent for the month end- 
ing on 9-10-1971 nor for the current 
month had become due as rent. His argu- 
ment was that a rent becomes due as rent 
only after the expiry of the month of ten- 
ancy, If the amount of rent, is paid in 
advance by the tenant either at his own 
choice or being payable in advance under 
the terms of the contract between the 
landlord and tenant, could not be the 
payment of rent; it would only be an 
amount to remain in deposit with the 
landlord or be a loan to the landlord to 
be adjusted towards the rent which would 
become due subsequently on the expiry 
of the month of tenancy, Then his sub- 
mission was that Section 24 (1) of the Act 
in deviation from the general law; enlarges 
by 15 days the due date for the payment 
of rent. His submission was that ordinari- 
ly rent under the general law becomes 
due immediately after the expiry of the 
month of tenancy; but by virtue of Sec- 
tion 24 (1) of the Act, it would become 
due after the expiry of 15 days from the 
date of the expiry of the month of ten- 
ancy. 

27A. As a sequel to these submis- 
sions, the ar ent of the learned counsel 
for the appellant was that on 16-10-1971 
neither the rent for the month ending on 
9-10-1971; nor for the current month had 
become due and an amount would be in 
arrears only when it is not paid on the 
date it was due and payable. He argued 
that the rent for the month which ended 
on 9-10-1971, was payable on 25-10-1971 
and for the current month, that is, month 
which was to end on 9-11-1971 on 25-11- 
1971; the demand for the month which 
ended on 9-10-1971 and the month which 
commenced on 10-10-1971 vide notice 
` Ex. P. 5 was unlawful; the rent for these 
months was not legally recoverable on 
that date. He also argued that a notice 
given for the demand of the rent for 
these months was not a notice for the 
demand of arrears; therefore, non-com- 
pliance within the statutory period of 
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two months does not provide a ground 
under Section 12 (1) (a)-of the Act. 


28. On a dichotomy of S.24(1) of the 
Act, it is obtainable that it contemplates 
two classes of cases. One is where the 
parties have by contract fixed the time for 
payment of rent and second is where there 
is no specific time fixed by the parties 
and it provides that in the first class of 
cases the tenant shal] pay rent within the 
time fixed by contract and in the cases 
falling in the second class the tenant shall 
pay rent by the 15th day of the month 
next following the month for which it is 
payable, In other words in the case of 
cases of Class 0) the rent would become 
payable on the date for its payment fixed 
in the contract and in the cases of class (ii) 
the rent which is ordinarily payable on 
the expiry of the month of tenancy be- 
cause of the statutory enlargement of 

eriod by Section 24 Q of the Act, would 

e payable by the 15th day after the date 
of the expiry of the akari of tenancy. 

29. In the instant case, admitted case- 
in the pleadings of the parties was that 
the monthly rent was payable in advance, 
that is, even before the commencement 
of the month of tenancy. Rent has not been 
defined in the Act. The definition of reut 
is obtainable from Section 105 of the 
Transfer of Property Act. According to 
this section ‘rent’ is the periodical pay- 
man in money or kio to the an ord 
or the enjoyment of a property held b 
the tenant from the PAER is as 
true that as it is a payment for the enjoy- 
ment of the property held on tenancy it 
would fall due on the expiry of the 
month of tenancy. In this view if the rent 
is paid in advance it would not be a pay- 
ment as rent and it would either be a 
loan to the landlord or a deposit with the 
landlord deemed to have been made with 
an agreement that on the date when the © 
rent becomes due it would be treated as 
payment in fulfilment of the obligation 
of the rent. But this general proposition 
cannot be true about the cases where 
there is specific agreement to pay the 
rent in advance. There is no prohibition 
either in the Transfer of Property Act 
or in this Act prohibiting a term for the 
payment of monthly rent in advance. On 
the contrary such a term is permissible. 
This is so in view of the expression in 
Sec. 105 of the Transfer of Property Act, 
“in consideration of a price paid or ro- 
mised, or of money, a share of crops, ser- 
vice or any other thing of value, to be 
rendered periodically or on specific occa- 
sions, to the transferor by the transferee 
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by me), and also in 
view of Section 6 (2) b) of the Act, which 


aw- 


tiouph 
ne . Section 24 (1) of the Act also as 





This view is not in any manner counter 
. to the view of this Court in Munnalal 
Tiwari v. Laxminarayan Lohia, 1968 MPL] 
230. In this case, the point under considera- 
tion was not like the one in the instant 
case. In this case the question under con- 
sideration was whether in view of S. 24 (1) 
of the Act, the Landlord’s application be- 
fore the-Rent Controlling Authority for 
a direction to the tenant to deposit the 
arrears of rent was maintainable. While 
deciding that question and holding that 
landlord’s application for compelling the 
tenant to deposit arrears of rent did not 
lie, under Section 24 of the Act, it was 
observed— - Á 
“What sub-section (1) of Sec. 24 does 
is to enlarge the period for payment of 
rent up to the 15th of the next month, The 
rovision is for the benefit of the tenant. 
y giving him an additional period of 15 
days when there is no specific contract.” 
This observation cannot be held to mean 
that if there is a contract for the payment 
of the rent in advance still it would not 
be binding and the rent would become 
payable only after 15 days of expiry of the 
month. ; 


30. In the above setting of facts and 
law it cannot be said that there was no 

ound for eviction under Section 12 (1) 
fa) of the Act. 


81. Before parting with this point, I 
would like to deal with one more argu- 
ment that was raised by the learned coun- 
sel for the defendant that in the plaint 
the plaintiff had only alleged the non- 
payment of the rent within the statutory 
period after the receipt of the notice 
Ex. 5 by the defendant; but did not allege 
that rent was not tendered which it was 
necessary to aver for constituting the 
ground under Section 12 (1) (c) of the Act 
in view of the expression “tenant has 
neither paid nor tendered the whole. ot 
the arrears” in the section. i 
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.82. The argument raised by the learn- 
ed counsel is too technical. The allegation 
in paragraph 6 of the plaint— 

' “Aur ‘Notice Kal. Anusar Rupaya Bhi 
Aaj Tak Chukaya Nabin Atah Vadi Ko 
Yeh Vad Niskashan Avashesh Kiraya- Pani 
Kharch Ka Aakar Masne Profit Asdi Babat 
Prastut Karna Bhag Hua” impliedly con- 
tains this averment also. 

33. In addition to this tendering was 
plese! by the defendant and the pen 

ad gone to the trial knowing well 
that the_ question of tender was also at 
issue and as such no prejudice has been 
caused to. the defendant by the alleged 
absence of the said averment. The plead- 
ings have not to be construed with 
hypertechnicality especially in the .above 
setting of the facts of this case. In this 
respect it would be pertinent torefer to 
the observation of their Lordships of the 
Supreme Court in S. B. Noronha v. Prem 
Kumari Khanna, 1980 MPRCJ 1: (AIR} 
1980 SC 198). 

“Pleadings are not statutes and legalism 
is not verbalism. Commonsense shou 
not be kept in cold storage when plead- 
ings are construed. It is too plain for 
words that the petition for eviction re- 
ferred to the lease between the parties 
which undoubtedly was in writing. The 
application) read gs a whole, did imply 

at and we are clear that law should not 
be stultified by Courts by sanctifying 
little omissions as fatal flaws, The applica- 
tion for vacant possession suffered from 
no verbal lacunae and there was no need 
to amend at all. Parties win or lose on 
substantial questions, not technical tortures 
and Courts cannot be ‘abettors.’ 


34. As a sequel to the above discus- 
sion I hold that question No, (B) to be | 
answered in the negative. Accordingly it 
is held that Section 12 (1) (a) of the Act 
was attracted in the instant case and the 
pound thereunder has also been estab- 
ished. The defendant admittedly having 
failed to comply with second limb of Sec- 
tion 18 (1) of the Act is not entitled to the 


rotection under Section 12 (3). of the 
ct. wae 
85. In the light ‘of my finding regard- 


ing the ground under Section 12 (I) (a) 
of the Act, as this ground alone is suffi- 
cient to maintain the decree, it is not 
necessary to go into the question of ground 
under Section 12 (1) (e) of the Act.’ 


36. In the result, the appeal deserves 
to be dismissed and is accordingly dis- 
missed. However, in view of the fact that 


_as borne out from the record, the defen- 
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dant is a tenant for the last 10 to 11 years 
is an Advocate by profession and looking 
to the scarci af accommodation it may 
not at once be possible to find. out a suit- 
‘ able accommodation and dislodging him 
immediately may cause inconvenience 
and suffering not only to him but to his 
clients, the litigants, I grant six months 
‘time to the appellant to vacate the pre- 


-~ mises, 


87. In the facts and circumstances of 
l tho case I make no order as to costs. 


Appeal dismissed. 


ATR 1981 MADHYA PRADESH 62 
, FULL BENCH 
G. P. SINGH, C. J.; J: S. VARMA AND 
M. L. MALIK, JJ. 

M/s. Mohta Ispat Limited, Ratlam, 
Petitioners v. The Chief Municipal Officer, 
Ratlam and others, Respondents. 

Misc. Petn. Nos. 55, 190, 741 of 1979 
and 71 of 1980, D/- 9-9-1980. 


M. P. Municipalities Act (87. of 1961), 
. Ss. 349, 283, 130 — Regulation of dange- 
rous and offensive trades — chee of 
licence fee — Enhancement — Validity. 
Once the Court comes to the conclusion 
that the levy is a fee, it would be for the 
authority to justify that they render some 
„specjal services to the category from 
whom the fee is exacted and that there 
exists some reasonable correlation be- 
tween the total sum collected and the 
sost of services. Test to determine whe- 
ther a levy is fee or tax pointed. Case 
law discussed. (Para 7) 
A licence .fee charged for regulating 
dangerous and offensive trades, in its very 
eonception, is a fee for services rendered. 
The fee must be justified on quid pro quo 
asis. (Para: 12) 
Where under va al of Ratlam Muni- 
eipal Council initially framed in 1958 the 
licence fee for industry engaged in busi- 
ness employing electrical or mechanical 
energy. was Rs. 10/- till March 1974 but 
y an amendment by notification dated 
5-4-1974 the fee was enhanced from 
Rs. 10/- to an ad valorem payment at 
Rs. 5/- per Horse Power over the capacity 
of 2 Horse Power, the Municipal Coun- 
cil having not justified the enhancement 
of the licence fee on quid pro quo basis, 
the enhancement in the licence fee done 
by notification dated 5-4-1974 was invalid. 
(Para 13) 
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Chronological. Paras 
ATR 1975 SC 2193: 1975 Tax LR 2116 6, 


Cases Referred: 

9, 10, 11 
ATR 1971 SC 344 . 6 
AIR 1971 SC 1182 6 
AIR 1968 SC 1119: 19868 AI LJ 926  @ 


AIR 1965 SC 1107 10 
AIR 1961 SC 459 ; 6 
AIR 1954 SC 282 ` 3 5- 
A. K. Chitale and A. G. Dhande, for 
Petitioner; A. M. Mathur, Advocate- 


.General and R. K. Verma, for Respon- 


dents Nos. 1 and 2. 
M. L. MALIK, J. — This order shall also 


govern the osal of Miscellaneous Peti- 
tion No. 190 of 1979 (M/s. Modella Steels 


and Alloys Limited. and another v. The 
Chief Municipal Officer, Ratlam Nagar 
Palika, Ratlam and two others), Miscel- 
laneous Petition No. 741 of 1979 (M/s. 
Jayant Vitamins Limited, Ratlam v. The 
Chief Municipal Officer, Ratlam Nagar 
Palika, Ratlam and two others) and Mis- 
cellaneous Petition No. 71 of 1980 (M/s. 
Sajjan Chemicals Private Limited, Ratlam- 
v. The Chief Municipal Officer, Ratlam 
Nagar Palika, Ratlam and two others). — 
~ 2, The petitioners, a company with 
limited liability dul 


some kilometers away, 
municipal limits. The petitioners installed 
their industry in the Industrial Area long 
before the area was brought within the 
municipal limits by notification dated 23rd 
June. 1977. After the Industrial Area fell 
within the municipal limits, the Chief 
Municipal Officer issued a notice to the 
petitioners to comply with the municipal 
Ey dows and obtain a licence thereunder, 
on remitting licence fee at the rate of 
Rs. 5/- per Horse Power. In the by-laws 
initially framed in 1958, the licence fee 
dor industry engaged in casting of metals 
was Rs. 40/- in item I of Sa e I al 
1-4-1970 and was thereafter ced to 
Rs. 100/-. 

The licence fee for industry 
in business comprised in Item 18 (7) that 
is “Yantrik Karkhane”, employing electri- 
cal or mechanical energy i. e. oil engine, 
steam engine, and hydraulic energy, 
was Rupees #0/- till March, 1974. By 
an amendment introduced by notifica- 
tion dated 5th April, 1974, the licence 
fee has been enhanced from Rs. 10/- 
to an ad valorem payment calculated 


engaged 
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at the rate of Rupees 5/- per Horse 
Power, over the capacity of 2 Horse 
Power for which the licence fee remain- 
ed Rs. 10/-. Calculated at this rate, the 
licence fee payable by the petitioners 
worked out to Rs. 81,345/- per year. The 
petitioners submitted reply to the notice 
issued by the Chief Municipal Officer rais- 
ing vairous objections and refused to ob- 
tain licence, whereupon they were served 
with a show cause notice proposing penal 
action. : 


They then filed the present writ peti- 
tion under Article 226 of the Constitu- 
tion praying appropriate writs of cer- 
tiorari, mandamus etc. to quash the said 
demand of licence fee and to prevent the 
municipal authorities from enforcing the 
said demand. The petitioners conten 
that the levy was in the nature of a tax, 
not provided for under Chapter VII deal- 
ne with imposition of taxes. The pre- 
cedure for imposing tax, as prescribed by 
S. 129 of the M.P. Municipalities Act, 
1961, was never followed. That if it was a 
levy as a “fee”, it must be shown that there 
was sufficient quid pro quo that is, reason- 
able correlationshi etween services 
rendered and the fee levied (though not 
. .with arithmetical exactitude). That the en- 
hancement of licence fee could not be 
justified on the ground of increase in the 

expenditure for providing the services. 


8. Various other grounds were raised 
in the petition, such as, the extension of 
the municipal limits so as to include in- 
dustrial area, was done mala fide; that the 
by-laws framed under the Madhya Bharat 
Municipalities Act, under which the levy 
was being imposed, could not automati- 
cally continue under the M. P. Municipa- 
lities Act, which now governed the area; 
that even if the by-laws were deemed sav- 
ed, they would not fasten on industries 
which were outside the municipal limits 
and who had no opportunity to raise ob- 
jections when the proposals for the im- 
post were initially made, and that the 
original notification of imposition of tax 
could not be. made applicable to the 
newly included area. The learned counsel 
for ‘the petitioners was fair enough ‘to 
concede at the time of arguments that he 
would not press these grounds since the 
petitioners were willing to. obtain licence 
on paying fee as might be determined on 
the basis of the Schedule in force prior 
to Ist March, 1974. The counsel said that 
the real grievance was with the amend» 
ment introduced by notification dated 5-4 
1974 . (Annexure ‘A’) whereunder the de- 
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mand was being made ad valorem at the 
rate of. Rs. 5/- per Horse Power. 


4. The stand taken in the Return filed 
on behalf of the municipality is that Sec- 
tion 283 of the M. P. Municipalities Act 
gives the Council powers for the purposes 
of regulation of certain offensive or dan- 
gerous trades, those from which offen- 
sive or unwholesome smell arises or which 
involve risk of fire or which by reason of 
use or situation become a nuisance to the 
neighbourhood or is likely to be dange- 
rous to life, health or property [See Sec 
tion 283 ae and (q) and the Explana- 
tion appended. The nuisance includes any 
contamination of the atmosphere by soot 
and any mechanical noise.. Such a trade 
needs a licence and the Council is auth- 
orised under’ Section 849 of the Act to 
charge such fee as might be prescribed by 
the by-laws. The contention is that fee for 
a licence to carry on an offensive or a 
dangerous trade is in the nature of a tax. 
It is not a fee for services rendered or to 
be rendered. That the Council has power ` 
to enhance the tax by exercising powers 
under Section 180 of the Act. For such 
enhancement, procedure of Section 129 is 
not required to be followed. 


5. Itis an admitted position that th 
impugned licence fee does not fall within 
any of the clauses of Section 127 (1) of 
the M. P. Municipalities Act. It is not a 


tax on person eiia on any trade or 
calling or tax payable “iy the occupier of 
houses or buildings according to his cir- 
cumstances and property within the muni- 
al limits [Clauses iv and vi of S. 127 
1)]. The impost is governed by Ss. 283, 
and 858 of the M. P. Municipalities 
Act, is the stand taken by the respon- 
dents in no uncertain terms. The question 
to answer then is simple. Is the impost 
in the nature of a tax or is it a fee in the 
real senseP Dealing with the distinction 
between “tax” and ‘fee’, their Lordships 
of the Supreme Court observed thus in’ 
e Commissioner Hindu Religious En- 
dowments, Madras v. Sri Lakshmindra 
Thirtha Swamiar, AIR 1954 SC 282: 


“It is said that the essence of taxation 
is compulsion, that is to say, it is imposed 
under statutory power without the tax 

ayers consent and the payment is en- 
orced by law. The second characteristic 
of tax is that it is an imposition made for 
public purpose without reference to any 
special Peacht to be conferred on the 
payer of the tax. This is expressed by 
saying that the levy of tax is for the pur- 
poses of general revenue, which en 
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collected forms part of the public’ reve- 
nues of the State. As the object of a tax 
is not to confer any er enefit upon 
any particualr’ individual, there is, as it 
is said, no element of quid pro quo be- 
tween the tax payer and the public auth- 
ority. Another feature of taxation is that 
as it is a part of the common burden, the 
quantum of imposition upon the tax 
payer depends generally upon his capa- 
city to pay. . 
X. x. X X 

Coming now to fees, “a fee” is gene- 
rally defined to be a charge for a special 
service rendered to individuals by some 
Governmental agency. The amount of fee 
levied is supposed to be based on the ex- 
penses incurred by the Government in 
rendering the service, tough in man 
cases the costs are arbitrarily assessed. 
Ordinarily, the fees are uniform and no 
account is taken of the varying abilities of 
different recipients to pay. These are un- 
doubtedly some of the general characteris- 
tics, -but ‘as there may be various kinds of 
fees, it is not possible to formulate a 
definition that would be applicable to all 
cases. 

X X + X x 

If, as we hold, a fee is regarded as a sort 
of return or consideration for services 
rendered, it is absolutely necessary that 
the levy of fees should on the face of. the 
legislative provision, be correlated to the 
expenses incurred by Government.in. ren- 
dering the services. 


6. The same points of distinction are 
reiterated in Hingir Rampur Coal Co. Ltd. 
v. State of Orissa, ATR 1961 SC 459 
Delhi Cloth and General Mills Co.: Ltd. 
v. Chief Commr. Delhi ATR 1971 SC 344 
` Indian Mica and Micanite Industries ‘Ltd. 
v. State of Bihar, AIR 1971 SC 1182; 
Nagar Mahapalika, Varanasi v. Durga 
Das Bhattacharya, ATR 1968 SC 1119 and 
Municipal Council, Madurai v. R. Nara- 
yanan, AIR 1975 SC 2198. 

7. When a question arises whether 
a particular levy is in the nature of a fee 


or a tax, the entire scheme of the statu- ` 


tory provisions, the duties and obligations 
imposed on the Council, the expenses the 
Council incurs in discharging those duties 
and obligations and whether the duties 
and obligations enure to the benefit of 
the general public or to the benefit 
of a class as such, will have to 
be. examined. And once the Court 
comes to the conclusion that the levy is. 
a fee, it would be for the authori to 
` justify that they render some special ser- 
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vices to the category from whom the fee 
is exacted and Sial there exists ~ some 
reasonable correlation between the total 
sum collected and the cost of services. 


8. Under the scheme of our, Act (M. 
P. Municipalities Act, 1961), imposition ot 
taxation falls in Chapter VII. S. 127 deals. 
with the types of taxes which may “be ' 
imposed Sec. 128 deals with. restrictions ` 
on the imposition of property tax. S. 129 . 
deals with procedure to be followed be- 
fore the imposition is notified. Sec. 130 


deals with abolition and variation in tax -> 


and the procedure to be followed in res- 
pect of such abolition or variation. 


9. Regulation of trades falls in Chap- 
ter IX and the levy of fees for licences 
and permissions falls in Chapter XIV. 
Similar is the scheme in Madras District 
Municipalities Act (Act 5 of 1920) with 
which their Lordships of the Supreme 
Court had an occasion to deal in The 
Municipal Council. Madurai, v. R. Nara- 
yanan, AIR 1975 SC 2193. The Madurai 
Municipal Council by its resolution pass- 
ed on 28th December, 1985, enhanced the - 
licence fee on the hoteliers carrying on 
business within the municipal limits,- very 
sins oe Po to the services rendered 
and .claimed to justify the imposition as. 
a tax on land and building or on a call- 
ing. The enhancement was struck down 
by ‘their Lordships and this is what their 
Lordships held : c 


“Section 78, empowering prope tax 
levy, falls in Part II (Taxation and Fin- 
ance), while Section 321, relating to 
licence fees, is located in Part VI. The 
scheme thus separates issue of. licences 
and levy of licence fees from taxes on 
porperty and other items. Prima facie, in 
the absence of other compelling factors,— 
to lug in a taxing provision into Part VI 
may, therefore lead to obscurity and con- 
fusilon. 

The Madras Act speaks with more pre- ` 
cision and relegates licences and licence 
fees to'a Part different from Taxation and 
Finance. The procedure for each is also 
delineated separately. For these reasons- 
it cannot be said that ‘fee’ in S. 821 (2) is 
a tax. 

The plea thatS. 321 (2) lends itself 
to being regarded as a tax, indifferent- 
ly described as fee, breaks down for two 
reasons. When the Legislature has care- 
fully provided in Section 78 (8) for pre- 
vious invitation and consideration of ob- 
jections to enhancement of tax levies, re- 
sort to the device of tax disguised as fee, 
under Section $21 (2), may not require 





1981 


any such procedural fairness and disci- 
pline and thus will frustrate the procedu- 
ral protection written into the law in 
regard to fiscal measures, Secondly Sche- 
dule V, with which Section 321 is directly 
linked, sets out a host of petty and lucra- 
tive ventures all of which, theoreti- 
cally, cannot be carried on except on land 
or buildings. 


Held that the resolution of Madurai 
Municipal Council dated 28-12-1965, 
whereby a sharp spurt in the rates of 
licence fee payable by the hotel keepers 
was brought about, was invalid. It was 
ant a fee ex concessis; it was not a tax ex 
acie. 


10. Their Lordships distinguished the 
earlier authority of the Supreme Court 
peren in Corporation of Calcutta v. 
Liberty Cinema AIR 1965 SC 1107. They 
observed that there was some wobbling 
in the Calcutta Act since power to tax was 
oddly placed in Chapter primarily con- 
cerned with licences and permissions. The 
Madras Act on the other fend spoke with 
more precision and relegated licences and 
licence fees to a part different from taxa- 
tion. The procedure for each was also de- 
lineated separately. Their Lordships in 
Madurai Municipal case were of a defi- 
nite view that it was impossible to uphold 
the levy miscalled “fee” on the basis that 
it was a ‘tax’, as was done in the Liberty 
Cinema case. 


Il. As said above, the scheme of our 
Act is very similar to the Madras Act and 
the area: of the Supreme Court in 
Municipal Council Madurai v. R. Nara- 


yanan, AIR 1975 SC 2198 must fully 
See our reasoning to hold that the 
evy is a “fee” in the real sense. 

12. The regulation of dangerous and 


offensive trades does necessarily involve 
a good deal of technical knowledge and 
in the course of their discharge of duties, 
the Supervisory Staff of the Council ars 
expected to give proper advice and guid- 
ance so that there.may be due compliance 
with the provisions of the Act. On certain 
occasions, the factory owners are bound to 
receive some benefit by timely advice of 
the Municipal Inspectors and may be 
saved of the consequences of the workin 
of dangerous machines or employment o 
such processes as involve danger to human 
life. A timely warning may set things 
right. The inspection and supervision is 
not only necessary for the general public 
ood but also for the factory owners. A 
| icence fee charged for regulating dange- 


1981 Madh. Pra./5 IV G—26 


State v. Chironji Lal 


ML P. 65 


rous and offensive trades, in its very con- 
ception, is a fee for services rendered. 
The fee must, therefore, be justified on 
quid pro quo basis. 

18. The Municipal Council, Ratlam has 
not justified the enhancement of the 
licence fee on quid pro quo basis. The 
enhancement in the licence fee done by 
notification dated 5-4-1974 (Annexure ‘A’ 
in M. P. No. 190 of 1979) must, therefore, 
be struck down. We order accordingly. 

Respondent No. 1 shall pay petitioners’ 
costs. Counsel’s fee Rs. 200/-. 

Petition allowed. 


AIR 1981 MADHYA PRADESH 65 
(GWALIOR BENCH) 
H. G. MISHRA, J. 

State of Madhya Pradesh, Appellant v. 
Chironji Lal, Respondent. 

Second Appeal No. 187 of 1969, 
10-3-1980 * 

Torts — Vicarious liability — Damages 
caused by police in lathi-charge — State 
Government would not be liable for 
damages. 

There is a material distinction between 
acts committed by the servants employed 
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‘by the State where such acts are referable 


to the exercise of sovereign powers dele- 
gated to public servants, and acts com- 
mitted by public servants which are not 
referable to the delegation of any sove- 
reign powers. If a tortious act is commit: 
ted by a public servant and it gives rise 
to a claim for damages, the question to 
ask is: was the tortious act committed by 
a public servant in discharge of statutory 
functions which are referable to. and 
ultimately based on the delegation of the 
sovereign powers of the State to such, 
public servant? If the answer is in the 
affirmative, the action for damages for 
loss caused by such tortious act will not 
lie. On the other hand, if the tortious act 
has been committed by a public servant 
in discharge of duties assigned to him not 
by virtue of the delegation of any sover- 
eign power, an action for damages would 
lie. The act of the public servant commit- 
ted by him during the course of his em- 
ployment is, is this category of cases, an 
act of a servant who might have been em- 
ployed by a private individual for the 


of S. S. 
Morena. 





"Against judgment and decree 
Dwivedi, 8rd Addl. Dist. J. 
D/- 24-12-1968. 
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same purpose. AIR 1965 SC 1039, Foll. 


(Para 9) 

Therefore, where the police while re- 
gulating the ion made lathi-charge 
and caused ages to the property of 


the respondent, the State Government will 
not be liable for the damages, The func- 
tion of the State to regulate ons 
is delegated to the Police by 
Police Act and the function to maintain 
law and order including quelling of riot 
is delegated to-the authorities specified 
by Section 144, Cr. P. C. These functions 
cannot be performed by private indivi- 
duals. They are the powers exercisable 
by the State or its delegatees only and by 
their very nature, these functions are to 
be regarded as “sovereign functions” of 
the State. Case law discuss 

(Paras 10, 18) 
Cases Referred: Chronological Paras 
AIR 1979 Madh Pra 85:1979 Jab H 

l 


AIR 1972 J & K 22 18 
AIR 1967 Madh Pra 246 9, 11 
AIR 1965 SC 1089: 1965 (2) Cri LJ 

144 5, 9, 12, 15 
AIR 1962 SC 933 12, 14, 15 
AIR 1987 PC 31 15 


AIR 1982 Cal 884: TLR 59 Cal 1289 8 
AIR 1981 PC 248 : 1981 Al LJ 466 15 
1861) 5 Bom HCR App 1 8 
1857-59) 7 Moo Ind App 476 15 

B. P. Singhal, Addl. Govt. Advocate, 
be Appellant; M. L. Gupta, for Respon- 
ent. 


JUDGMENT :— This is defendant’s ap- 
peal against judgment and decree dated 
24-12-1968 passed by the Third Additional 
District Judge, Morenn, wey judg- 
ment and decree dated 20-10-1965, passed 
by the trial Court have been affirmed. 

2. Facts material for decision of this 
appeal are as under:— 

o plaintiff-respondent No. 1 Chironji- 
lal instituted the suit giving rise to this 
appeal for recovery of Rs. 600/- by way of 
damages caused by Police to loud-spea- 
ker, amplifier, mike and other accessories 
belonging to him, and which were given 
on hire to Sunderlal, defendant-respon- 
dent No. 2. Students’ procession was be- 
ing taken out on 27-12-1959 near Motor- 
stand, Morena. There was a lathi-charge 
by the Police. The aforesaid loud-speaker 
set was fitted in a rickshaw. Although at 
the time of the lathi-charge, it was in 
Jiwaji Ganj, Sikharwari Block, Morena, 
away from the place of lathi-charge yet 
the Police Constables without any reason- 
able cause wilfully in order to cause 
damage to the plaintiff damaged the 
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aforesaid set. Accordingly, the plaintiff is 
entitled to recover Rs. 600/- as damages 
for the loss so caused by the employees 
of the defendant State. 

8. The defendant-appellant State re 
sisted the claim of the plaintiff and con- 
tended that the State cannot be made 
liable for the damage even if caused by 
the aforesaid acts complained of by the 
plaintiff. 

4, The trial Court decreed the suit for 
Rs. 877/- and dismissed the rest of the 
claim of the plaintiff. Aggrieved by this 
judgment and decree, the defendant pre- 
ferred an appeal which has been dismissed 
vide the impugned judgment and decree. 
Hence, this second appeal. . 

5. In this appeal, Shri B. P. Singhal, 
learned Additional Government Advocate 
for the appellant State contended that 
Police Act, 1861, by Sec. 30 regarding re- 

ation of P ea and by S. 144 of 

e Code of Criminal Procedure, 1898, 
regarding maintenance of law and order 
including right to quell riot, the State 
Government is immune from the liability 
complained of. 

Shri Motilal Gupta, learned counsel for 
the plaintif-respondent argued in sup- 
port of the impugned judgment and decree 
and submitt t the present case is a 
case of exceeding authority conferred by 
the law. Accordingly, the State is liable 
in the matter. Shri Gupta, er con- 
tended that the State is Hable for unlaw- 
ful or legally unwarranted acts done by 
their employees during the course of 
employment and do not enjoy the immu- 
nity envisaged by the ratio of Kasturilal 
v. State of U. P. (AIR 1965 SC 1089). 


6. Having heard the learned counsel 
for the parties, I have come to the con- 
clusion that the appeal deserves to be 
allowed. 

7. In this case, the findings given by 
both the Courts below concurrently are 
that Jathi-charge was made by the Police 
on the procession when it became un- 
ruly. At that time, the loud-speaker set was 
fitted on a rickshaw and was employed 
for leading the procession. When there 
was Jathi-charge, the occupant of the 
rickshaw took it hurriedly on the road 
leading to Jiwaji Ganj, Morena: The 
loud-speaker set was damaged on account 
of the lathi-charge. 

8. In (1861-5 Bom HCR App 1) Penin- 
sular and Oriental Steam Navigation Co, 
v. Secretary of State, the basic principle 
regarding liability of the State was stated 

us :— 
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“There is a great and clear distinction 
between acts done in the exercise of 
what are usually termed sovereign powers 
and acts done in the conduct of under- 
takings which might be carried on by pri- 
vate individuals without having such 
powers delegated to them.” 

Having thus enunciated the basic princi- 
ples, Peacock C. J. stated another pro- 
position as flowing from it — 


“Where an act is done, or a contract is 
entered into, in the exercise of powers 
usually called sovereign powers, by which 
we mean powers which cannot be law- 
fully exercised except by sovereign, or 
private individual delegated by a sover- 
eign to exercise them, no action will lie.” 
In (ILR 59 Cal 1289: (AIR 1982 Cal 834) ) 
Secretary of State for India in Council v. 
Shreorobinda Chaudhuri, Rankin’ C. J. 
explaining the aforesaid dictum observed 
as under :—- 

“Where an act was done in the course 
of the exercise of powers which could not 
be lawfully exercised save by the 
sovereign power, no action in tort lay 
against the Secretary of State for India 
in Council upon the principle of respon- 
deat superior.” 

9. The test to find out whether the 
State is liable in a piven case or not, has 
been laid down as follows by their Lord- 
ships of the Supreme Court in Kasturi- 
lal’s case (AIR 1965 SC 1039) (supra). 

“Thus, it is clear that this case re- 
jcognises a material distinction between 
acts committed by the servants employed 
by the State where such acts are reler- 
able to the exercise of sovereign powers 
delegated to public servants, and acts 
committed by public servants which are 
mot referable to the delegation of any 
sovereign powers. If a tortious act is 
committed by a public servant and it 
gives rise to a claim for damages, the 
question to ask is: was the tortious act 
committed by a public servant in dis- 
charge of statutory functions which are 
referable to, and ultimately based on, 
the delegation of the sovereign powers 
of the State to such public servant? If the 
answer is in the affirmative, the action 
for damages for loss caused by such tor- 
tious acts will not lie. On the other hand, 
if the tortious act has been committed by 
a public servant in discharge of duties 
assigned to him not by virtue of the dele- 
gation of any sovereign power, an action 
for damages would lie. The act of the 
public servant committed by him during 
the course of his employment is, in this 
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category of cases, an act of a servant who, 
might have been employed by a private 
individual for the same purpose. This dis- 
tinction which is clear and precise in law, 
is sometimes not borne in mind in dis- 
cussing questions of the State’s liability 
arising from tortious acts committed by| 
public servants.” 


In State v. Dattamal (AIR 1967 Madh 
Pra 246), a Division Bench of this Court 
has formulated three principles to examine 
the liability of the State for tort com- 
mitted by the acts of its servants, viz. — 

“All that has to be done when it is 
sought to sue the State for tort commit- 
ted by any of its servants is to examine, 
firstly, whether the servant has been 
acting or purporting to act in exercise of 
powers delegated to him. We are certain 
that the immunity, if any from action in 
a Court of law arises not only in regard 
to acts done while functionin within 
strict letter of the delegation but also 
while purporting to do so, this we shall 
explain presently. Secondly, to see whe- 
ther or not these acts have been done 
in the exercise of sovereign power of the 
State. The simplest test is to consider 
whether these functions could be dis- 
charged by any private citizen or associa- 
tion. For example, when the State runs a 
transport service or a telephone exchange 
or a mining or commercial company it 
functions in sphere in which it is quite 
conceivable that a private individual or a 
company can function. So itis not the 
exercise of sovereign power. 

“Where, on the other hand, it runs a 
defence service or controls a riot or in- 
vestigates crimes, or levies taxes we have 
functions which a State alone can dis- 
charge and not any private individual or 
body. Sometimes Courts and text-book 
writers use the words ‘acts of State’ to 
describe such functions, But that is loose 
usage; these words in their strict connota- 
tion applying to steps taken by a State 
when dealing with foreigners. A good 
deal of it came up for consideration when 
transactions between the _ erstwhile 
Indian States before 1947, and parties who 
were not at that time their citizens were 
examined. But in cases of the present class 
“Acts of State” proper do not come up 
for consideration. Accordingly nothing 
more about them need be said for our 
purposes. 

Thirdly, if the breach or tort has been 
committed while purporting to exercise 
such functions there is no remedy in the 
law Courts for the aggrieved person. The 
question is not whether this state of 
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affairs is desirable but it is whether 


here corresponding to the Crown Pro- 
ceedings Act in England. All this has been 
set out by the Supreme Court in its judg- 
ments and is to the effect that there can 
be no action.” 

10. Now, the function of the State to 
regulate processions is delegated to the 
Police by Sec. 30 of the Police Act, 1861 
and the function to maintain law and 
order including quelling of riot is dele- 
gated to the authorities specified by Sec- 
tion 144 Cr. P. C. (sic) is undisputedly 
the Police. These functions cannot be per- 


the powers exercisable by the State or its 
delegatees only and by their very. nature, 
-these functions are to be regarded as 
‘sovereign functions’ of the State. 

11. As in the present case, in the case 
of State v. Dattamal (AIR 1967 Madh 
Pra 246) (supra) liability was sought to be 
imposed on the State on the ground that 
the firing was in excess of the need. It was 
held that the State will not be liable for 
tortious acts of the servants or in respect 
of consequences ensuing therefrom be- 
cause the immunity of State extends to 
such a situation. 

12. So far as the ratios of (ATR 1962 SC 
938, State of Rajasthan v. Smt. Vidhya- 
wati, and Kasturilal’s case (AIR 1965 SC 
1089) (supra) are concerned there is no 
antithesis between them. This is clear 
from the ratio of State of Rajasthan’s 
(supra), viz. 

“Where the driver of a jeep, owned and 
maintained by the State of Rajasthan for 
the official use of the Collector of a dis- 
tricts, drove it rashly and negligently, 
while bringing it back from the workshop 
after repairs and knocked down a pede- 
strian and fatally injured him. 

Held that the State can be made vicari- 
ously liable for the tortious act, like any 
other employer. 

Viewed from first principles there can 
be no difficulty in holding that the State 
should be as much liable for tort in re- 
spect of a tortious act committed by its 
servant within the scope of his employ- 
- ment but wholly dissociated from the 

exercise of sovereign power, as any other 
employees.” - 





mphasis supplied). 

18. Accordingly, if the liability sought 
to be enforced arises from non-govern- 
mental or non-sovereign functions, the 
State may be liable, but if the liability 
complained of flows from tortious acts 
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js the law of this country as things now 
stand or whether there is any law in force 


formed by private individuals. They are, 
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done or functions discharged in exercise 
of sovereign powers, the immunity at- 
taches. The ratio of Roop Lal v. Union 
of India (AIR 1972 J and K 22), is to the 
same effect, although State was held liable 
due to nature of the acts complained of in 
that case. 


14. The ratio of (1979 Jab LJ 521: 
(AIR 1979 Madh Pra oo te ofM. P. v. 
Premabai is applicable only to those cases, 
which belong to the category to which 
State of Rajasthan’s case (AIR 1962 SC 
933) (supra) applies. As such, reliance 
thereon is not available in this case. 

15. It was further contended by 
Shri Motilal Gupta that the State will be 
liable where acts done or purported to be 
done under the Municipal law may be 
termed as unlawful and/or legally un- 
warranted. In this respect reliance was 

laced on ( (1857-59) 7Moo Ind App 476) 
ecretary of State of India in Council v. 
Kamachee Bave Sahaba; (AIR 1931 PC 
248); Eshugbayi v. Govt. of Nigeria, (AIR 
1937 PC 31); Venkata Rao v. Secy, of 
State; and on paras 19-25 and 19-26 of 
Seervaľs Constitutional Law of India, 
Vol. II, 1968 reprint. The attempt of Shri 
Motilal Gupta in reality is to persuade 
this Court to carve out an exception to 
the rule laid down by the Supreme Court 
in Kasturilal’s case (AIR 1 SC 1089) 
(supe). No exception can be carved out 

y this Court affecting generality of the 
dictum laid down in Kasturilal’s case 
(surpra). That apart, there appears to be 
no antithesis or inconsistency between 
the ratio of the State of Rajasthan’s case 
supra), the fields in which they operate 

eing different. 7 


16. In view of the above discussion, 
this case is within the dictum of Kasturi- 
lal’s case (supra). The learned Judges . of 
the Courts below have acted illegally in 
deciding it on the basis of the ratio of 
State of Rajasthan’s case (supra). Accord- 
ingly, even on the facts found by the 
Courts below, the State is immune from 
the liability sought to be enforced by 
the plaintiff. 


17. In the result, the appeal succeeds 
and is hereby allowed. The impugned 
judgment and decree are set aside. How- 
ever, in the facts and circumstances of the 
case, I direct the parties to bear their 
own costs throughout. 

Appeal allowed. 
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G. P. SINGH, C. J. AND U. N. 
BHACHAWAT, J. 


Smt. Rami Bai, Appellant v. Life In- 
surance Corporation of India, Bhopal, 
Respondent. : z 

First Appeal No. 81 of 1976, D/- 26-11- 
1980.* 

(A) Insurance Act (4 of 1938), S. 45 — 
Age of insured admitted — Death of in- 
sured — Documentary evidence to prove 
correct age — Held, admissible at the 
stage of making payment of amount to 
insured. (Evidence Act (1872), Ss. 67, 68; 
Contract Act (1872), Ss. 17, 22). 

Age of the insured was admitted at 
48 years as per his declaration, certificate 
by the medical practitioner and the 
horoscope submitted by the insured in 
proof of his age. However, on his death, 
the insurer refused to pay the assured 
sum to his nominee on ground that at the 
time of taking the policy he was above 
60 years of age and had intentionally and 
knowingly concealed his true age in 
order to defraud and cheat the insurer. 
The insurer sought to prove the age of 
the insured person on basis of (a) Partner- 
ship Deeds between him and other per- 
sons filed with the Registrar of Firms (b) 
Application with Income-tax Department 
filed for registration of firm and (c) En- 
tries in Voters List. 

Held that (i) The Partnership Deeds 
and the application’for registration of 
firm under Income-tax Act did not fall 
into the category of those documents 
which by law are required to be attested 
and, therefore, for the proof of these 
deeds S. 68 of the Evidence Act would 
not apply. It is Section 67 which would 
apply. When these documents were pro- 
perly proved the age as declared therein 
by the insured must be deemed to be 
correct and there was no reason to dis- 
card the evidentiary value of the state- 
ments about age made therein even if the 
age was stated on estimation. 

(ii) Though the entry in the electoral 
roll is not conclusive but it has an evi- 
dentiary value unless proved to be in- 
correct. 

(iii) Certificate though given by a 
qualified doctor could not: be relied upon 
as it was based predominantly on the 





*Against judgment and decree of S. D. 
Verma, 2nd Addl. Dist. J., Bhopal, D/- 
31-1-1976. 
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statement of the insured and secondly 
there can be error in the estimate based 
only on appearance of the insured. 

(iv) When the documentary evidence 
showed that the insured was more than 
60 years of age at the time of taking 
policy, the lower age as shown in the pro- 


- posal and admitted by the insurer could 


not be taken to be correct age. 
(Paras 11, 12, 15, 16) 
(B) Insurance Act (4 of 1938), S. 45 
Proviso — Scope — False statement as to 
age made by insured to defraud insurer 
— Policy cannot be enforced — Proviso 
does not take away right to avoid policy 
on ground of fraud. 


In view of Section 45 the policy cannot 
be avoided on the ground of misrepre- 
sentation unless the insurer proves that 
material facts have been suppressed with 
the full knowledge of the assured. Proof 
of material and deliberate fraud is im- 
perative. (Para 18) 

Where the insured knew that he was 
above 60 years of age and thus was be- 
yond insurable age and deliberately made 
a false statement about his age in order 
to take out policy and thus practised a 
fraud on the insurer, for otherwise the 
insurer would not have insured his life, 
the insurer was entitled to avoid the 
policy. The proviso to S. 45 on its plain 
reading is an enabling provision. It en- 
ables the insurer to re-adjust the pre- 
mium payable by the insured when the 
age stated in the proposal is found to be 
incorrect on calling for the proof of age 
after issuance of the insurance policy on 
the basis of the age that was mentioned 
in the proposal. It does not take away the 
right of the insurer under the body of 
the section to avoid the policy on the 
ground of fraud. (1905) 1 Ch 365; AIR 1938 
Cal 641, AIR 1939 Bom 161 and AIR 1973 


` Delhi 180, Disting. (Para 19) 
Cases Referred: Chronological Paras 
AIR 1973 Delhi 180 19, 20 
AIR 1939 Bom 161 19, 20 
AIR 1938 Cal 641 19, 20 


(1905) 1 Ch 365: 92 LT 221: 74 LJ Ch 231, 
Hemmings v. Sceptre Life Association 
Ltd. 19, 20 

(1863) 3 B & S 917: 8 LT 309: 122 ER 343, 
Fowkes v. Manchester and London Life 
Assurance and Loan Association 20 
Y. S. Dharmadhikari, for Appellant; S. 

Awasthy, for Respondent. 

U. N. BHACHAWAT, J. :— This appeal 
is by the plaintiff against the judgment 
and decree dated the 31st of January, 





vO M. P. 


1976 of the Court of Second Additional 
District Judge, Bhopal, in regular Civil 
Suit No. 28-B of 1973, whereby plaintiffs 
suit for Rs. 25,000/- on the basis of in- 
surance policy of her deceased husband 
has been dismissed. 


2 The plaintiff is the widow of one 
Topandas who died at Bairagarh in 
Bhopal on 8-8-1971 on account of conges- 
tive cardiac failure secondary to myocar- 
dial infection. Shri Topandas’s (herein- 
after referred to as the deceased) life 
was insured with defendant/respondent 
herein under policy No. 28300784. dated 
29-5-1970, with effect from 18-3-1970 
which was to mature on 18-3-1976, for 
Rs. 25000/-. The assured sum of Rupees 
25000/- was payable either on the death 
of the insured or on maturity of the 
policy. The premium was payable in an- 
nual instalments each instalment being of 
Rs. 1892.25 paise. The first instalment was 
paid on 18-3-1970 and the second on 10-4- 
1971. The plaintiff was the nominee of 
the deceased under Section 39 of the In- 
surance Act, 1938. 


3. The deceased had declared his age 
48 years.in the proposal (Ex. P/1) as well 
as in his personal statement (Ex. P/2) and 
had submitted the horoscope (Ex. P/6) in 
proof of his age on the basis of which the 
respondent had admitted the said age. 

4. On the death of the deceased, the 
appellant made a claim for Rs. 25000/- as 
nominee of the deceased in the aforesaid 
policy of the deceased. The respondent 
repudiated the claim of the plaintiff vide 
its letter dated 8-3-1973 (Ex. P/15) on the 
ground that at the time of insurance the 
deceased was of a non-insurable age but 
he had induced the respondent to insure 
him giving a false statement about his 
age. 


-§ On the refusal of the respondent to 
pay the appellant’s claim, the appellant 
had filed the present suit contending that 
the deceased was born on 14-3-1922, his 
age on the date of the proposal (Ex. P/1 
was 48 years as stated therein and the 
personal statement (Ex. P/2); that the age 
stated by the deceased was true; it was 
proved to the satisfaction of the respon- 
dent by producing horoscope (Ex. P/6) 
and thereafter it was admitted by the re- 
spondent; tbat a highly qualified doctor, 
N. P. Mishra (P. W. 1), who was appoint- 
ed by the respondent, had after due exa- 
mination of the deceased certified the age 
of the dereaséd to be 48 years on the 
date of the proposal; that after the pro- 
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posal (Ex. P/1) was made by the deceased 
the respondent who had received a com- 
plaint about the age of the deceased had 
deputed its two officers to make enquiry 
about the age of the deceased and after 
the receipt of the report of those two 
officers, being satisfied about the correct- 
statement about his 
age, the respondent had accepted the pro- 
posal, and , therefore, the respondent was 
estopped from challenging the correct- 
ness of tbe age of the deceased and was 
lable to pay the sum assured to the ap- 
pellant. 

6. The respondent who resisted the 
claim of the appellant inter alia contend- 
ed in its written statement that the age of 
the deceased was admitted by it on the 
basis of fraudulent misrepresentation re- 
garding his date of birth as stated in the 
spurious horoscope that was produced by 
the deceased and that the admission ` of 
the age by the respondent was subject to 
the terms and conditions contained in 
the insurance policy. (Ex. P/9); that no 
enquiry was made by respondent’s offi- 


- cials about the age of the deceased before 


the acceptance of the proposal or issu- 
ance of the policy (Ex. P/9) as there was 
no complaint received regarding the de- 
ceased’s age at that time; that the in- 
surance policy (Ex. P/9) was issued in 
utmost good faith on the basis of the 
statement that was made by the deceased 
in his proposal form (Ex. P/1) and his 
personal statement (Ex. P/2) and the de- 
clarations made therein; that as the de- 
ceased had died within 1'/2 years of the 
insurance, in accordance with the prac- 
tice prevalent the respondent made en- 
quiry with regard to the bona fides about 
the claim; that the enquiry so made re- 
vealed that on the date of proposal 
(Ex. P/1), i. e, on 28-2-1970, the deceased 
was, in fact, aged about 66 years and it 
was with the intention to defraud and 
cheat the respondent, the deceased, whose 
duty since contracts of insurance are of 
the class of contracts uberrimae fidei was 
to disclose all material facts relating to 
his age, health and habits, honestly and 
correctly, intentionally and fraudulently 
made a false statement with regard to his 
age and that had the deceased made a 
correct statement about his age, the re- 
spondent would not have insured him as 
he was-of non-insurable age, i. e., above 
60 years. i 

7. The trial Court on the pleadings of 
the parties framed various issues and dis- 
missed the suit of the appellant. The trial 
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Court found it as a fact that the deceased 
at the time he made the ‘proposal 
(Ex. P/1) was above 60 years of age; that 
he had deliberately made a false state- 
ment about his age with an intention to 
defraud and cheat the respondent and the 
respondent was led to accept the pro- 
posal (Ex. P/1) and issue the policy 
(Ex. P/9) on this deliberate untrue state- 
ment. 


8. The learned counsel for the appel- 
lant raised two contentions before us. 
First that, in fact, the age of the deceased 
on the date of the proposal (Ex. P/1) was 
48 years and the deceased made a cor- 
rect statement about his age; and second, 
even if the statement regarding the age 
by the deceased was incorrect, the policy 
would not be void under Section 45 of the 
Insurance Act in view of the proviso to 
that section. 


9. The first point that arises for con- 
sideration, and which is a vital one, is as 
to what was the age of the deceased on 
the date he made the proposal (Ex. P/1). 
Parties have laid oral as well as docu- 
mentary evidence on this question. The 
documentary as well as the oral evidence 
laid on behalf of the appellant is as 
under:— 

Documentary evidence:— 

(i) Ex. P/2, confidential 
28-2-1970; 


report dated 


(ii) Ex. P/3, Medical attendant’s certi- 
ficate, dated 13-9-1971; 
(iii) Ex. P/4, death certificate, dated 


8-8-1971; 

(iv) Ex. P/6, horoscope; and 

(v) Ex. P/9, Insurance Policy, 

Oral evidence:— 

(i) Dr. N. P. Mishra (P. W. 1); 

(ii) Narayan Das (P. W. 2); 

(iii) Shri Hatechand (P. W. 3); and 

(iv) Premchand (P. W. 4). 

The evidence laid on behalf of the respon- 
dent consists of: 

Documentary evidence:— 

(i) Ex. D/1, deed of partnership dated 
19-8-1957 between the deceased Topan- 
das and Hazarimal; 

(ii) Ex, D/2, deed of partnership dated 
31-8-1964 between the deceased Topandas 
and Hazarimal; l 

(iii) Ex. D/4, copy of investigation re- 
port, dated 9-12-1970 by B. S. Jaggi and 
K. Lal; 

(iv) Ex. D/5, application dated 20-7- 
1958 for the registration of the partner- 
ship frm of the deceased; 
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(v) Ex. D/6, Letter dated 25-8-1973 
from the Deputy Collector, Bhopal fur- 


nishing the particulars in respect of the 
deceased when he arrived from Pakistan 
in India on the basis of the entries in the 
register; 

(vi) Ex. D/7 entry in the voters list as on 
16-8-1969 relating to the deceased; and 

(vii) Ex. D/8, entry in the voters list 
relating to the deceased as on 10-11-1966. 

Oral evidence:— 


(i) Shri C. L. Jain (D. W. 1), Income- 
tax Inspector; 
(ii) Shri Balbeer Singh (D. W. 2); 


Branch Manager, Life Insurance Cor- 
poration, Bhopal; 

(iii) P. V. Karanjawankar (D. W. 3); 
and 

(iv) Harsahaya Verma (D. W. 5), Deve- 
lopment Officer, Life Insurance Corpora- 
tion, Bhopal. 

10. The trial Court has taken into ac- 
count the whole evidence and on its eva- 
luation it has come to the conclusion al- 
ready indicated hereinabove. We have been 
taken through the evidence and we con- 
cur with the view taken bv the trial 
Court on this evidence. As we are affirm- 
ing the view taken by the trial Court, it 
is not necessary for us to re-state the 
effect of the evidence and reiterate the 
reasonings of the trial Court. We shall, 
however, allude to the important and 
the clinching evidence and shall also 
deal with the criticism levelled by the 
learned counsel for the appellant with 
regard to the admissibility and the evi- 
dentiary value of certain documentary 
evidence produced on behalf of the re- 
spondent. 


11. In the partnership deed Ex. D/1 
which is dated 19-8-1967, the age of the 
deceased is mentioned ‘56 years”. As per 
this on 28-2-1970, the age of the deceased 
comes to about 68'/, years. In 
Ex. D/2, the other partnership deed, 
dated 31-8-1965, the age of the deceased 
is mentioned “about 64 years”. As per 
this also, the age of the deceased comes 
to about 70 years on the date of the pro- 
posal (Ex. P/1). In the application filed 
before the Registrar of Firms. Ex. D/5 
dated 20-7-1958, the age of the deceased 
is declared to be 54 years. As per this 
also. the age of the deceased on 28-2- 
1970 comes to 66/2 years. The partner- 
ship deeds (Ex. D/1 and Ex. D/2) were 
produced by C. L. Jain (D. W. 1), the 
Inspector, Income-tax Department. The 
criticism of the learned counsel as to the 
evidentiary value of these deeds was 
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that these are private documents and 
there is no evidence to prove the signa- 
ture of the deceased on these two docu- 
ments. In absence of the proof of the 
signature, these partnership deeds cannot 
be held to be proved and as such men- 
tion of the age of the deceased in these 
deeds cannot be relied as an admission 
‘of the deceased ‘about his age on . the 
dates mentioned therein. The argument 
of the learned counsel ex facie appears 
very attractive but on a probe into the 
evidence on record, we find there is an 
intrinsic evidence which  satifactorily 
proves the execution of these partner- 
ship deeds by the deceased, Before we 
proceed to dwell upon the evidence re- 
lating to the proof of the signature of the 
deceased on these deeds, it would be 
partinent to point out that these deeds 
do not fall into the category of those 
documents which by law are required to 
be attested and, therefore, for the proof 
of these deeds Section 68 of the Evidence 
Act would not apply. It is Section 67 
which would apply. Section 67 does not 
lay down any particular mode of proof 
for proving that a particular writing or 
signature is in the hand’of a particular 
person. Thus, the signatures may- be pro- 
ved in any one or more of following 
modes :— 


(i) By calling the person who signed or 
wrote ‘a document; 

(ii) By calling a person in whose pre- 
sence the documents are signed or writ- 
(iii) By calling handwriting expert; 

(iv) By calling a person acquainted 
with the handwriting of the person by 
whom the document is supposed to be 
signed or written; 

(v) By comparing in Court, the disput- 
ed signature or handwriting with some 
admitted signatures or writing; 


{vi} By proof of an admission by the 
person who is alleged to have signed or 
written the document that he signed or 
wrote it; i 

(vii) By the statement of a deceased 
professional scribe, made in the ordinary 
course of business, that the signature on 
the document is that of a particular per- 
son: 

A signature is also proved to have been 
made, if it is shown to have been made at 
the request of a person by some other 
person, e. g. by the scribe who signed on 
behalf of ‘the executant; 
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(viii) By other circumstantial evidence. 
It is in the light of the aforesaid legal 
position we proceed to examine whether 
the partnership deeds (Ex. D/1) -and 
(Ex. D/2) are proved to have been signed 
by the deceased. It is undisputed that 
these deeds were produced from the In- 
come-tax Department. C. L. Jain (D. W. 1), 
the Income-tax Inspector, who had ap- 
peared as a witness with the concerned 
income-tax record and produced these 
partnership deeds from that.record, has 
deposed that the deceased was an asses- 
see. There is no cross-examination direct- 
ed to this witness to challenge this fact. 
Narayan Das (P. W. 2) who is the son of 
the deceased, has admitted in his deposi- 
tion that his deceased father was carry- 
ing on business in partnership with 
Hazarimal. The partnership deed (Ex. 
D/1) is in between the deceased and 
Hazarimal. Partnership deed (Ex. D/2) is 
in between the deceased, Hazarlmal and 
Narayandas, son of the deceased. Nara- 
yandas (P. W. 2) has also admitted the 
fact that even after the death of his 
father, Hazarimal continued the business 
with him. He has also admitted the fact 
that the business was being carried on in 
the firm named “Topandas Santoomal.” 
It is mentioned in both the partnership 
deeds (Ex. D/1 and Ex. D/2) that 
the partnership business was be- 
ing carried on in the firm named 
and styled “M/s. Topandas San- 
toomal”. Narayandas (P. W. 2) has also 
admitted that partnership firm was re- 
gistered. Under the provisions of the In- 
come-tax Act, Section 26-A of the 1922 
Act and Section 184 of the 1961 Act, an ` 
application for registration had/has to be 
made by all the partners personally and 
the original partnership deed had/has to 
be filed. Then under the provisions of the 
said Acts, the registration could be done 
only when the Income~tax Officer on en- 
quiry was satisfied into the genuineness of 
the firm and its constitution as specified 
in the instrument of partnership. In view 
of this aforesaid factual and legal posi- 
tion, it can be held without hesitation 
that there is reliable intrinsic evidence 
to prove that partnership deeds (Ex. D/1 
and Ex. D/2) were executed by the deceas- 
ed and the objection of the learned coun- 
sel for the appellant that the signatures 
on Ex. D/1 and Ex. D/2 are not proved 
and trial Court was wrong in relying 
on these deeds has to be rejected., Ex. 
D/5, the application for registration, of 
the partnership firm M/s. Topandas San- 
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toomal, has been produced by P. V. 
Karanjawankar (D. W. 3) from the re- 
jord of the Registrar of Firms. The 
particulars mentioned in this application 
tally with the particulars given in the. 
partnership deed (Ex. D/1). The fact that 
there was a partnership firm ‘M/s. Topan- 
das Santoomal’ and the deceased was 
a partner therein has been held by us 
hereinabove, to have been proved. In 
such a situation, this application (Ex. D/5) 
for the registration of the firm which 
bears the signature of the deceased as 
also the declaration by him should be 
held to have been made by the deceased. 
The contention of the learned counsel that 
there is no proof that this application was 
signed by the deceased has to be rejected 
in the facts and the circumstances of the 
case. 


12. In the light of the foregoing dis- 
cussion, we would reiterate that all the 
aforesaid three documents (Ex. D/1, Ex. 
D/2 and Ex. D/5) are proved to have 
been executed by the deceased. It is 
significant to note that according to these 
three documents, the age of the deceased 
on the date of the proposal, i.e, 28-2- 
1970, comes to more than 66 years. This 
fact further stands corroborated by 
Exts. D/7 and D/8, the entries in the 
voters list. It is true that the entry in the 
electoral roll is not conclusive but it has 
an evidentiary value unless it is proved 
to be incorrect. According to Ex. D/7 and 
Ex. D/8, the age of the deceased on 1-1- 
1966 was 65 years. Calculating on this 
basis, the age of the deceased on 28-2- 
1970 would be about 69 years. In Ex. D/5, 
in the declaration made about the cor- 
rectness of the statement made in the ap- 
plication, the deceased has mentioned his 
age 54 years on 20-7-1958. Similarly, in 
Exs. D/1 and D/2, which have been held 
to be executed by the deceased, the age 
mentioned is 56 years and 64 years on 
18-8-1957 and 31-8-1964, respectively. 
Unless there is something cogent to indi- 
cate that it was wrongly stated, there is 
no reason to discard the evidentiary value 
of these statements about the age. Even 
if the age in these documents were stated 
on estimation, it is difficult to hold that 
the deceased would make an error in the. 
estimation of his own age of more than 
18 years. 


13. The learned counsel for the appel- 
lant had laid great stress on the evidence 
of the doctor. N. P. Mishra (P. W. 1). His 
argument was that he is a qualified doc- 
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tor and there is no reason to discard his 
evidence. It would suffice to say that as 
is obtainable from the evidence of this 
witness, his estimation was based pre- 
dominantly on the statement about his 
age made by the deceased in his proposal 
(Ex. P/1) and personal statement (Ex. P/2). 
It is true that this witness has also de- 
posed that he had estimated the age on 
the appearance of the deceased also. It is 
obtainable from the various judicial deci- 
sions that even in the estimation of age 
made after ossification test there is a 
possibility of error ranging between one 
to three years. In the instant case, this 
witness had not based his estimation on 
an ossification test. Thus when there is a 
possibility of error ranging between one 
to three years in the estimation which is 
based on an ossification test, the possibi- 
lity of a greater error in the estimation 
on appearance cannot be eradicated. In 
this view of the matter, we are of the 
opinion that in the facts and circumstances 
of the case, the tria} Court was justified 
in discarding the testimony of this wit- 
ness about the age of the deceased. We 
find no cogent reason to take a view con- 
trary to one taken by the trial Court. The 
confidential report ` (Ex. P/2), the certi- 
ficate (Ex. P/3) and the death certificate 
(Ex. P/4) are all by Dr. N. P. Mishra 
(P. W. 1) and when we have already dis- 
carded his estimation of the age for the 
reasons stated hereinabove, no reliance 
can be placed on these documents. 

14. The horoscope (Ex. P/6) is not 
a genuine document for the reasons re- 
corded in paragraph-14 of the impugned 
judgment. The learned counsel for the 
appellant was unable to point out any 
cogent reason to persuade us to take a 
view contrary to the one taken by the 
trial Court regarding this document. It 
may also be , mentioned that we have 
looked into the original document and 
from its very appearance it appears to be 
a spurious decument. 

15. In view of the fact that the age in 
Ex. P/9, the insurance policy of the de- 
ceased was adinitted by respondent on 
the basis of the horoscope (Ex. P/6) and 
that has been found to be not genuine 
and spurious, the admission of age of the 
deceased in Ex. P/9 loses all its forca 
and does not bind the respondent. 

16. In the light of the foregoing dis- 
cussion, we hold that the age of the de- 
ceased was more than 60 years on the 
date of the proposal, i. e., 28-2-1970. This 
disposes of the first contention that was 
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advanced by the learned counsel for the 
ppellant. 


17. We now tum to consider the 
second contention. The learned counsel 
for the appellant had based his argument 
in support of this contention on the inter- 
pretation of Section 45 of the Insurance 
Act. We would, therefore, like to set out 
Section 45 of the Insurance Act. This sec- 
tion reads as under:— 


“45. Policy not be be called in question 
on ground of mis-statement after two 
years. No policy of life insurance effected 
before the commencement of this Act 
shall after the expiry of two years from 
the date of commencement of this Act 
and no policy of life insurance effected 
after the coming into force of this Act 
shall, after the expiry of two years from 
tbe date on which it was effected, be 
called in question by an insurer on the 
ground that a statement made in the pro- 
posal for insurance or in any report of a 
madical officer, or referee, or friend of 
the insured, or in any other document 
leading to the issue of the policy, was 
inaccurate or false, unless the insurer 
shows that such statement was on & 
materia] matter or suppressed facts which 
it was material to disclose and that it 
was fraudulently made by the policy- 
holder and that the policyholder 
knew at the time of making it 
that the statement was false or that it 
suppressed facts which it was material to 
disclose: 


Provided that nothing in this section 

shall prevent the insurer from calling for 
proof of age at any time if he is entitled 
to do so, and no policy shall be deemed 
ta be called in question merely because 
the terms of the policy are adjusted on 
subsequent proof that the age of the life 
insured was incorrectly stated in the pro- 
posal,” 
The learned counsel for the appellant re- 
lied on the expression “no policy shall be 
deemed to be called in question merely 
because the terms of the policy are ad- 
justed on subsequent proof that the age 
of the life insured was incorrectly stated 
in the proposal.” Relying on this expres- 
sion, his argument was that the policy is 
not vitiated on account of incorrect state- 
ment of the age. He argued that only re- 
medy if the statement about the age is 
found to be incorrect is to adjust the pre- 
mium with reference to the correct age. 

18 On the analysis of Section 45, 


quoted hereinabove, we find the policy. 
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cannot be avoided on the ground of mis- 
tepresentation unless the following are 
established by the insurer:— 

(i) the statement was incorrect or 
false; 

(ii) such statement was on a material 
matter or that the statement suppressed 
facts which it was material to disclose; 

Gii) the statement was fraudulently 
made; and 

(iv) the policyholder knew at the time 

of making the statement that it was false 
to his knowledge or the facts which it 
was material to disclose have been sup- 
pressed. 
In other words, it is imperative that to 
avoid the contract the insurer must prove 
that material facts have been suppressed 
with the full knowledge of the assured. 
Proof of material and deliberate fraud is 
imperative. 

19. It is on the above analysis of Sec- 
tion 45, we have to examine whether the 
policy is vitiated or not. In other words, 
we have to see whether the deceased de- 
liberately made a false statement about 
his age and thus practised a fraud on the 
respondent. The respondent in its letter 
dated 8-3-1973 (Ex. P/15), whereby it re- 
fused to pay the claim of the appellant, as 
also in the written statement, clearly 
averred that the deceased had made a 
false statement about his age and’ prac- 
tised fraud on the respondent and that 
had the correct age been stated as it was 
beyond the insurable age, the respondent 
would not have insured the life of the de- 
ceased. It is obtainable from the unrebut- 
ted evidence of Manohar Sonnani (D. W. 
4) who is the Superintendent of new busi- 
ness Department of the Life Insurance 
Corporation of India, Indore, that accord- 
ing to the Insurance Manual, the insur- 
able age limit is 60. No person having age 
above 60 years is insurable, There is no 
cross-examination directed to this wit- 
ness nor during the course of the argu- 
ment anything was pointed to the contra- 
ry by the learned counsel for the appel- 
lant. Thus it is clear that the fact of age 
was a material fact which would have 
affected the decision of the respondent to 
insure the deceased. From the discussion 
of the evidence, while dealing with con- 


“tention No. 1, it is evident that the de- 


ceased on the date of the proposal very 
well knew that he was .aged over and 
above 60 vears. Knowing this fact, the 
deceased deliberately made a false state- 
ment about his age that he was only 48 
years of age. By making this: deliberate 
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false statement he led the respondent to 
insure his life and thus practised a fraud. 
In this view of the matter, the policy 
(Ex. P/9) cannot be enforced. We may 
point out that the proviso to Section 45 
on its plain reading is an enabling provi- 
sion. It enables the insurer to readjust the 
premium payable by the insured when 
the age stated in the proposal is found to 
be incorrect on calling for the proof of 
age after issuance of the insurance policy 
on the basis of the age that was mention- 
ed in the proposal. It does not take away 
the right of the insurer under the body of 
the section to avoid the policy on the 
ground of fraud. In the instant case, we 
have already found hereinabove that the 
deceased had practised fraud on the re- 
spondent. In such a view of the matter, 
the respondent was right in avoiding the 
policy and refusing the payment of the 
claim. The learned counsel for the appei- 
lant had relied on the following deci- 
sions :— 

(i) Hemmings v. Sceptre Life Associa- 
tion Ltd., (1905) 1 Ch 365; 


(ii) Allianz Und Stuttgarter Life Insur- 
ance Bank v. Hemanta Kumar, AIR 1938 
Cal 641; 


(iii) Maneklal v. Yorkshire 
Co., AIR 1939 Bom 161; and 


(iv) Daulat Ram v. Bharat Insurance 
Co., AIR 1973 Delhi 180. 
These decisions, as would be indicated 
hereinafter, are distinguishable from the 
facts of the instant case and do not ad- 
vance the case of the appellant. 


20. The principle discernible in Ham- 
ming’s case (supra) is capsulised in ity 
bead-nnte, which reads as under:— 

“A policy of life assurance was granted 
upon the basis of a proposal which con- 
cluded with a declaration that the ans- 
wers given in the proposal were true to 
the best of the proposer’s knowledge and 
belief and an agreement that the pro- 
posal and declaration should be the basis 
of the contract, and that if it should 
thereafter appear that the proposer had 
made any untrue statement therein the 
policy should be void and the premiums 
forfeited. In the proposal the assured 
made a mistake as to her age, and stated 
that she was three years younger than 
she was. The policy, after reciting the de- 
claration and the statement by the assur- 
ed as to her age, evidence of which the 
insurance company required to be produc- 
ed, provide for the payment by the com- 
pany of the policy moneys upon proof of 
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the death of the assured, or of her having 
attained the age of sixty years, and it con- 
tained a proviso for avoidance of the 
policy and forfeiture of the premiums 
in the event of the policy having been ob- 
tained hy wilful misrepresentation. After 
discovery of the mistake as to the age of 
the assured the company accepted two 
annual premiums:— 

Held, (1) following Fowkes v. Manches- 
ter and London Life Assurance and Loan 
Association, (1863) 3 B. & S. 917, that the 
declaration was to be read with the 
policy, and that the company were not 
entitled to avoid the policy and forfeit 
the premiums unless the statement in the 
proposal was designedly untrue, although 
upon the discovery of the mistake they 
might have declined to continue the 
policy upon returning back the premiums; 
(2) that by accepting premiums after 
knowledge of the facts they must be 
taken to have affirmed the policy as it 
stood, and that consequently they were 
bound to pay the policy moneys upon the 
assured ` actually attaining the age of 
sixty years, and were not entitled to post- 
pone payment until the assured had at- 
tained that age upon the assumption of 
her age at the date of the proposal having 
been as therein stated.” 

The very reading of the head-note indi- 
cates the distinguishing feature nf that 
case with the instant case. In the instant 
case, it has been found that the statement 
in the proposal was designedly untrue 
and that there is no evidence that the 
respondent had accepted the premium 
even after it was fully satisfied that the 
statement of the age made in the proposal 
was incorrect. In Allianz Und Stuttgarter 
Life Insurance Bank’s case (supra), (i) the 
proposal was accepted after the proof of 
the age to the satisfaction of the Insur- 
ance Company and the insurance com- 
pany had admitted the age which is not © 
the position in the instant case; (ii) the 
horoscope which was submitted in sup- 
port of the proof of the age was not found 
to be a forged document. The observation 
in the judgment of Panckridge, J. “I ima- 
gine such a course to be permissible if it 
could be shown that the admission has 
been obtained by fraud, as for example 
by the production of a forged horoscope” 
is very significant. In the instant case, we 
have found that the admission was ob- 
tained on the basis of a forged horo- 
scope. Maneklal’s case (supra) lays down 
that correctness of age admitted by the 
eompany cannot be disputed unless the 
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admission was procured by fraud. In the 
instant case, the Corporation has discharg- 
ed the burden of proof that the admission 
af age was obtained on the basis of a forg- 
ed document, i. e. by fraud. Daulat Ram's 
case (supra) simply lays down ‘that it is 
not every false statement or suppression 


that ipso facto enables that insurer 
to avoid the insurance when it 
is repudiated after two years’ 


from the date of the insurance con- 
tract. Insurers must establish the condi- 
tions laid down in Section 45 i e. the 
statement was on a material matter or 
suppressed facts which it was material to 
disclose and that it was fraudulently 
made by the policyholder and that the 
policyholder knew at the time of making 
it that the statement was false or that it 
suppressed facts which it was material to 
disclose and in that case the statement 
concerning the illiteracy of the insured or 
her observing parda was not considered a 
material consideration within Section 45 
and found that the material facts of the 
insured suffering from diabetes was not 
, proved. In the instant case, the fraud re- 
guired to be proved under Section 45 has 
been held to be proved 


21, We may in the passing state that, 


in the instant case the insured had died 
before two years from the date of the in- 
surance. For this reason also Section 45 
could not be brought into aid by the ap- 
pellant. But in view of the fact that as- 
suming that Section 45 even applies, as 
we have found that the policy was ob- 
tained by fraud, we do not consider in de- 
tail as to whether the two years’ period 
should be counted up to the date of death 
of the insured or up to the date of actual 
refusal of the claim. 


22. In the result, the Speal fails and 
is dismissed with costs. Counsel’s fee as 
per schedule, if certified. 

Appeal dismissed. 
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Budha v. Bedariya 


- (A) Civil P. C. (1908), O. 14, R. 5 and 
Ss. 100-101 — Main issue covering the in- 
cidental one — Non-framing of specific 
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issue concerning the latter should be 
challenged at the earliest — Parties going 
to trial conscious of it should be held not 
prejudiced. 

In ‘a suit for ejectment the defendant 
inter alia pleaded that the notice ter- 
minating the tendhcy was not served on 
him-and the parties went to trial with the 
plaintiff deposing that the notice was pro- 
perly addressed and sent by registered 
post with acknowledgment due but that 
the defendant refused to receive it as 
per the postal endorsement the letter 
bore. The defendant did not produce any 
evidence in rebuttal. Issue whether the 
plaintiff was entitled to a decree for eject- 
ment held included the one if the notice 
was valid and served on the defendant 
and the non-framing of the separate issue 
in that behalf did not prejudice the de- 
fendant in the case. Further he should 
have contested the matter taking steps for 
the purpose under O, 14, R. 5 before the 
trial Court. The plea raised at the second 
appeal stage was rejected. (Paras 8 and 9) 

(B) M. P. Accommodation Control Act 
(41 of 1961), S. 12 (1) (a) —M. P. Accom- 
modation Control Rules (1966), R. 15 — 
Aided by S. 28 M. P, General Clauses Act 
‘refusal’ of notice sent by registered post 
properly addressed would amount to 
service by refusal, (M. P. General 
Clauses Act (3 of 1958), S. 28); (General 
Clauses Act (1897), S. 27). 


By virtue of S. 28 M. P. General Clauses 
Act notice under Section 12 (1) (a) 
M. P. Accommodation Control Act de- 
manding arrears of rent sent as pro- 
vided: for by Rule 15 of the Rules 
under registered post with acknow- 
ledgment due would be presumed served 
on the addressee at the time at which the 
letter would have been delivered in the 
‘ordinary course by post. The require- 
ments being satisfied the presumption 
raised should be held to be wide enough 
to cover the case of service by ’refusal’ 
also. In this case in the absence of any 
evidence to rebut the notice bearing the 
postal endorsement ‘refusal’ was held 
served on the addressee. AIR 1979 SC 
1745, ATR 1938 All 388, AIR 1953 Assam 
206 and 1963 Jab LJ 85, Foll. 

(Paras 11, 13, & 16) 

(C) Evidence Act (1872), Ss. 16 and 114 
— Endorsement of ‘refusal’ on letter sent 
by post — Correctness of, presumed. (Case 
law discussed). _(Para 17) 
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(D) M. P. General Clauses Act (3 of 
1958), S. 28 — Presumption arising from 
S. 28 M. P. General Clauses Act is man- 
datory while that drawn with the aid of 
Ss. 16 and 114 Evidence Act is not. (Gene- 
ral Clauses Act (1897), S. 27); (Evidence 
Act (1872), Ss. 16 and 114). 


(Œ) M. P. General Clauses Act (3 of 
1958), S. 28 — Once service by ‘refusal’ is 
presumed the postman need not be exa- 
mined — It was for the contestant to 
summon the postman to rebut the pre- 
sumption. (General Clauses Act (1897), 


S. 27); (Evidence Act (1872), Ss. 16 and 
114). 
Once the presumption of Service of 


notice by ‘refusal’ thereof by the defen- 
dant was raised the plaintiff need - not 
further examine the postman concerned 
to prove the postal endorsement since 
such endorsement was itself proof of the 
fact of service by refusal. It was for the 
defendant to disprove the fact or pre- 
‘sumption. Mere denial of the plaint 
averment on the point was not sufficient. 
AIR 1976 SC 869, Foll 

(Paras 16, 18A and 19) 


(Œ) T. P. Act (1882), S. 106 — Notice © 


could be served on the Karta on behalf 
of all the members — Refusal by Karta 
should be treated as refusal on behalf of 
all of them. (M. P. Accommodation Con- 
trol Act (41 of 1961), S. 12- (1) (a)). 

(Para 18-B) 

(G) M. P. Accommodation Control Act 
(41 of 1961), S. 12 (1) (a) — Landlord’s 
right to evict defaulter tenant is not 
barred by M. P. Act 12 of 1967. (M. P. 
Anusuchit Jati Avam Anusuchit Janjati 
Rini Sahayata Adhiniyam (12 of 1967), 
Section 7). 

Since, of the two rights arising in 
favour of the landlord as a consequence 
of the tenant’s default in paying or ten- 
dering arrears of rent after service of 
notice on him under S. 12 (1) (a) M. P. 
Accommodation Control Act viz., (a) the 
right to recover arrears of rent and (b) 
the right to evict the tenant, the second 
stated right was not within the ambit of 
the M. P. Anusuchit Jati Avam Anusuchit 
Janjati Rini Sahayata Adhiniyam (Act 12 
of 1967), the order of eviction properly 
passed under S. 12 (1) (a) of the Rent 
Act could not be disturbed. . 

(Paras 21 & 22) 

(FD) M. P. Anusuchit Jati Avam Anusu- 
chit Janjati Rini Sahayata Adhiniyam 
(12 of 1967), Ss. 7 and 2 (4) — Arrears of 
rent or mesne profits under a decree or 
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(Para 16) ` 
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otherwise being ‘debt’ would be covered 
— Courts are barted from enforcing re- 
covery thereof. AIR 1979 Madh Pra 58 
and AJR 1978 Madh Pra 160, Foll. 

(Paras 22 and 24) 
- (Q M. P. Accommodation Control Act 
(41 of 1961), S. 2 (i) — Liability to pay 
mesne profits when arises. 

Since by virtue of the definition of 
‘tenant’ under S. 2 (i) a person ceases to 
be a tenant only after decree of eviction 
has been passed against him, liability to 
pay mesne profits in cases governed by 
the Act arises only on the passing of a 
decree for eviction. AIR 1977 SC 2270, 


Foll (Para 23) 
Cases Referred:-` Chronological Paras 
ATR 1979 SC 1745: 1980 Jab LJ 1 10 


AIR 1979 Madh Pra 58: 1978 (1) pey 
39 

AIR 1979 Madh Pra 114: 1979 Jab LJ a 
(FB) 22 

AIR 1978 Madh Pra 160:1978 Jab LJ 


223 22 
AIR 1977 SC 2270 23 
AIR 1976 SC 869 18A 


AIR 1970 All 446:1970 All LJ 336 
(FB) 17 


AIR 1967 J & K 141 17 
1963 Jab LJ 85 15 
AIR 1958 Cal 251 15 
1958 MPLJ (Notes) 62 15 
AIR 1956 Nag 266: 1956 Nag LJ 441 15 
‘AIR 1953 Assam 206 14 
AIR 1953 Mad 884 17 
AIR 1952 All 857: 1952 All LJ 351 15 
AIR 1938 All 388: 1938 All LJ 511 14 
AIR 1926 Lah 520 17 
AIR 1920 Cal 287 (2) 17 
AIR 1918 PC 102:16 AU LJ 969 15 


AIR 1915 Cal 313 17 


(1909) 17 Cal WN 1073 17 
(1888) ILR 15 Cal 681 17 
(1871) 16 WR 223 17 


(1860) 5 H & N 518:2 LT 326: 157 ER 
1285, Papillon v. Brunton 17 
Swami Saran, for Appellants; N. P. 

Mittal, for Réspondent. 

JUDGMENT :— This is defendant’s 
second appeal against the judgment and 
decree dated 9-4-1975, passed by the 
Additional District J udge, Morena, con- 
firming the judgment and decree dated 
28-6-1974, for ejectment of appellant from 
the suit house. 

2. Facts giving rise to this appeal so 
far as they are material for its decision 
are as under: 

The plaintiff-respondent brought the 
present suit for ejectment under. Sec. 12 
(1) (a) of the Madhya Pradesh Accommo- 
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dation Control Act, 1961 (for short, ‘the 
Act’),. on the allegation that the defen- 
dant-appellants are his tenants under 
rent-note dated 15-11-1967, Ex. P-1, on a 
monthly rent of Rs. 20/- in the suit 
house, situated in Uttampura in the town 
of Morena. It was further alleged that the 
defendants were in arrears of rent with 
effect from 15-11-1967, which they have 
failed to pay or tender within two months 
of his forwarding a notice of demand 
(vide Ex. P. 3) by registered acknowledge- 
ment due post No. 192 dated 5-7-1973 
which has been returned by them and 
bears an endorsement of ‘refused’. This 
suit was instituted on 3-10-1973, wherein 
a decree for arrears of rent, ejectment 
and mesne profits have been claimed. 

3. The defendant-appellants resisted 
the suit, inter alia, on the ground that (i) 
the defendants are Jatavas and are as 
such, entitled to the benefit of the provi- 
sions of Sec. 7 of the Madhya Pradesh 
Anusuchit Jati Avam Anusuchit Janjati 
Rini Sahayata Adhiniyam, 1967 (Act 
No, 12 of 1967), (hereinafter referred to 
as ‘the Adhiniyam'); and that (ii) the 
ground under Section 12 (1) (a) of the Act 
is not available to the plaintiff-respon- 
dent, (iii) and that the plaintiff is not en- 
titled to a decree for efectment or arrears 
of rent and mesne profits. 

4 The trial Court, after trial, decreed 
the suit. Aggrieved by this Judgment and 
decree the defendants filed an appeal, 
which has been dismissed by the lower 
appellate Court. Hence this second appeal. 

5. In this appeal, Mr. Swami Saran 
Tearned counsel for the defendant-appel- 
lants, contended that (i) (a) the trial of 
the suit has been rendered radically de- 
fective on account of absence of an issue 
with respect to the factum of ‘refusal’ of 
the notice of demand (Ex. P-3); (b) that 
the endorsement of ‘refusal’ on Ex. P-3 
has not been proved, as production of the 
postman was considered necessary in 
view of denial by the defendant of the 
‘plaint averment pertaining to the ‘re- 
fusaL' As such, the ground under S. 12 (1) 
(a) of the Act is not available to the 
plaintiff; (ii) that the Courts below have 


no jurisdiction to pass decree for eject- 


ment or arrears of rent and/or mesne 
profits against the defendant in view of 
the provisions of Section 7 read with Sec- 
tion 2 (4) of the Adhiniyam. 

6. Shri N. P. Mittal, learned counsel 
for the plaintiff-respondent, argued . in 
support of the impugned judgment and 
decree, 
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7. Having heard the learned counsel 
for the parties, I have come to the con- 
clusion that the appeal deserves to ba 
partly allowed. 


8 In plaint para 5, the plaintiff has 
averred the factum of forwarding the 
notice of demand of arrears of rent 
(Ex. P. 3) on 5-7-1973, by registered post 
acknowledgment due to the defendants, 
which has been received back with an en- 
dorsement of ‘refusal’, The defendants 
have denied these averments, The trial 
Court has, however, not framed any 
specific issue on the point. On the basis 
of these facts, it was contended by Mr. 
Swami Saran, that framing of a specific 


‘issue on the point of notice being refused 


was vital for decision of the case and 
omission to frame the same has rendered 
the trial radically defective. I am afraid 
this contention cannot be accepted, First- 
ly, the trial Court has framed Issue No. 3 
to the effect that: 

Whether the plaintiff is entitled to get 
a decree for ejectment? 

This issue is wide enough to cover the 
issue said to have been omitted. Parties 
appear to have understood the Issue No. 3, 
as framed, to cover the aforesaid dispute, 
This appears to be the reason why the 
defendant-appellant did not submit any 
application under O. 14, R. 5, C. P. C. 
for framing of a separate and specific 
issue on the point. No grievance about 
absence of the issue was voiced in the 
first appellate Court either. Moreover, 
after the notice (Ex. P-3) was put in evi- 
dence by the plaintiff, the defendants got 
an opportunity to lead evidence by; way 
of rebuttal. Accordingly, absence of a 
separate issue on the point is not shown 
to have, occasioned any material preju- 
dice to the defendant-appellants. Having 
gone through the trial with ful know- 
ledge of the fact that they have to meet 
the plaintiffs case on the ground of re- 
fusal of the notice (Ex. P-3), they cannot 
be permitted now to turn round and 
make a grouse in the matter. . 

9. This brings me to the further con- 
tention advanced by Shri Swami Saran, 
viz., that in absence of production ofl, 
postman, who had put the endorsement 
of ‘refusal’ on the notice (Ex. P-3), the 
notice should not be regarded to be a 
legally proved document. 

10. This suit giving rise to this appeal 
is governed by the provisions of M. P, 
Accommodation Control Act, 1961, Ac- 
cordingly, 
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“Determination of a lease in accordance 
with the Transfer of Property Act is un- 
necessary and a mere surplusage because 
the landlord cannot get eviction of the 
tenant even after such determination. The 
tenant continues to be so even thereafter. 
That being so, making out a case under 
the Rent Act for eviction of the tenant 
by itself is sufficient and it is not obliga- 
tory to found the proceeding on the basis 
of the determination of the lease by issue 
of a notice in accordance with S. 106 of 
the Transfer of Property Act.” 
as held in 1980 Jab LJ 1:(AIR 1979 SC 
1745) V. Dhaņapal v. Yesodai Ammal. 


11. In the present case, the plaintiff- 
respondent has sought ejectment on the 
ground under S. 12 (1) (a) of the Act. A 
postulate of the aforesaid provision, in- 
ter alia, is service of a notice of demand 
of arrears of rent on the tenant by the 
landlord in the prescribed manner. Sec- 
tion 12 (1) (a) does not prescribe the 
manner, but leaves it to be prescribed by 
the State Government. By virtue of 
powers conferred by Sec. 50 of the Act, 
the State Government has made Rules 
Known as, ‘Madhya Pradesh Accommoda- 
ition Control Rules, 1966’ to carry out the 
purposes of the Act. Rule No. 15 of the 
aforesaid Rules prescribes the mode of 
service of notice, which is also applicable 
to the service of a notice envisaged by 
Section 12 (1) (a). It runs as under: 


"15. Service of notice, etc— Unless 
otherwise provided by the Act, any notice 
or intimation required or authorised by 
the Act to be served on any person shall 
be served— 

(a) by delivering ıt to the person; or 


(b) by forwarding it to the person by 
registered post with acknowledgment 
due,” 

12, The M. P. General Clauses Act, 
1957 (Act No. 3 of 1958) by S. 28 lays 
down the meaning of ‘service by post’ 
thus: 

“28. Meaning of Service by  post.— 
Where any Madhya Pradesh Act auth- 
orises or requires any document to 
be served by post, whether the ex- 
pression “service” or either of 
the expressions “give” or “send” 
or any other expression is used, then un- 
less a different intention appears, the 
service shall be deemed to be effected by 
properly addressing, preparing and post- 
ing by registered post, a letter containing 
the document, and unless the contrary is 
proved, to have been effected at the time 
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at which the letter would be delivered in 
the ordinary course of post.” 
(Emphasis supplied) 

13. The aforesaid section is applicable 
to a situation like the present one because 
the Madhya Pradesh Accommodation 
Control Act by its Section 12 (1) (a) read 
with the Rule 15 (b) of the aforesaid 
Rules authorises and/or requires the 
notice of demand of arrears of rent to be 
served by post. By virtue of the Sec. 28 
of the M. P. General Clauses Act, 1957, a 
presumption arises with respect to the 
service having been effected at the time 
at which the letter would have been de- 
livered in the ordinary course by post to 
the addressee. In order to bring this pre- 
sumption into play, it is necessary that 
(a) serving of the document in question 
should be authorised or required by any 
Madhya Pradesh Act; and (b) the docu- 
ment in question was sent by properly 
addressing, preparing and posting by re- 
gistered post. To this requirement by 
virtue of the Rule 15 (b) one more re- 
quirement is added, viz., that the docu- 
ment in question (notice in our case) 
should be sent by registered post acknow- 
ledgment due. This presumption is wide 
enough to cover the case of service by 
‘refusal’ also. Accordingly, when a notice 
properly addressed and forwarded to a 
tenant by landlord by registered post ac- 
knowledgment due, returns with postal 
peon’s report of ‘refusal’, the presumption 
enacted by the aforesaid S. 28 will attach 
to it. 

14. ‘With the aid of Section 27 of the 
General Clauses Act, 1897, which is ap- 
plicable to cases of service by post auth- 
orised or required by central enactment, 
snch as the Transfer of Property Act, the 
Code of Civil Procedure, ete., it has heen 
held in (AIR 1938 AH 388 at p. 389) 
Bachcha Lal v. Lachman and (AIR 1953 
Assam 206 Para 6) Saligram Rai Chunilal 
Bahadur and Co. v. Abdul Gani, that the 
presumption of service enacted by S. 27 
of the General Clauses Act, 1897, extends 
to cases of postal peon’s report of ‘refusal’ 
provided it is shown that the notice 
forwarded by registered post was pro- 
perly addressed. 


15. In (1963 Jab LJ 85) Shambhudayal 
v. Aliya Bi it has been held by this Court 
that. 

“It is well settled that unless contrary is 
established by reliable evidence, normal 
presumption is that a communication pro- 
perly addressed and posted must have 
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reached the addressee. Hence if it is re- 
turned unserved as a result of refusal to 
receive it and bearing an endorsement to 
that effect on the communication, the ad- 
dressee will be deemed to have received it 
and the sender will be deemed to have 
fulfilled his part of duty in the matter. 
(See Harihar Banerji v. Ramshashi Roy, 
AIR 1918 PC 102; Bhagwan Radha Kishen 
v. Commr. of Income-tax, U. P. Lucknow, 
AIR 1952 AN 857, Sushil Kumar Chakra- 
varty v. Ganesh Chandra Mittal, AIR 
1958 Cal 251 and Hukumchand v. 
Dulichand, 1958 MPLJ (Notes) 62; dis- 
tinguishing, Jankiram Narhari v. Damo- 
dhar Ram Chandra, 1956 Nag LJ 441: 
(AIR 1956 Nag 266). 


16. In the present case, the plaintiff- 
respondent has resorted to mode of ser- 


vice falling within Clause (b) of Rule 15' 


of the 1966 Rules. The Notice Ex. P-3) 
was forwarded to Budha, the defendant- 
appellant, by registered post with ac- 
knowledgment due. The notice (Ex. P-3) 
is at Index No. 6 of the trial Court's file 
‘C-I’, while its acknowlelgment due re- 
cept is wrongly separated and put at 
Index No. 16 of the trial Court’s file ‘D’. 
This notice is properly addressed and has 
been returned with postal peon’s endorse- 
ment of ‘refusal’. In the situation, the pre- 











enures to the benefit of the plaintiff, Ac- 
cordingly, on production of the notice 
(Ex. P-3) with refusal endorsement, it had 
to be deemed that its service was pro- 
perly effected on the defendant at the 
time at which the letter would be deliver- 
ed in the ordinary course’ of post and it 
as for the defendant to prove the con- 
trary. 


17. A presumption of correctness of 
the postal endorsement of ‘refusal’ can 
also be drawn with the aid of Ss. 16 and 
114 of the Indian Evidence Act. In (1888 
ILR 15 Cal 681) Jogendro Chunder v. 
Dwaraka Nath a notice to quit was sent 
by registered letter and was returned 

ith the postal endorsement of refusal. In 
holding that this was sufficient evidence, 
the learned Judges of the Calcutta High 
Court observed thus: 

“Upon the case cited before us— ‘Lootf 
Ali v. Pearee Mohun‘, (1871) 16 WR 223 
and “Papillon v. Brunton’, (1860) 5 
H and N 518, and having regard also to 
Section 16. IU. (b), Evidence Act, we think 
. that only a ecaptious doubt could lead us 
to regard that service as insufficient.” 


Budha v. Bedariya 


_ Section 106, T. P. Act.” 
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Further in (1909-17 Cal WN 1073) Dur-— 
ganath v. Rajendra Nath another Bench 
of the Calcutta High Court following the 
decision has held that: 

“Service was sufficiently proved by the 
production of the postal endorsement.” 
Similar view was taken in (AIR 1920 Cal 
287 (2), Girish Chandra v. Kishore Mohan 
wherein the view taken in AIR 1915 Cal 
313 was treated as one on facts of that 
case and it was held that: 

“the production of postal endorsement 
would be a suffieient proof.” 

In (AIR 1926 Lah 520) Sher Afzal v. 
Mohanlal, law on the point has been laid 
thus: 

“Where a notice sent by post in a re- 
gistered cover is returned by the postman 
with the note that the addressee refused 
to receive it, and the posting of the notice 
has been proved, the presumption under 
Section 114, that the addressee did refuse 
to receive it arises.’ 

The ratio of (AIR 1953 Mad 884) 
(Bapayya v. Venkataratnam) on the point 
runs thus: 

“We think that the postal endorsement 
is admissible in evidence even if the post- 
man is.not examined and that unless re- 
butted it would be sufficient notice under 
Similar is the 
view taken in (AIR 1967 J & k 141} 
Punun Mal v. Durga Singh and (AIR 1970 
All 446) (FB) Gangaram v. Phulwati. 

18. The presumption arising under 
Section 28 of the M. P. General Clauses 


. Act, 1957 is of mandatory character. The 


Court is bound to draw that presumption, 
The presumption which can be drawn 
with the aid of Ss. 16 and 114 of the Evi- 
dence Act is an optional presumption. In| 
such a case the Court may adopt any one 
of the two courses specified in S. 4 of the 
Evidence Act, i. e., the Court may “either 
regard such a fact as proved unless and 
until it is disproved or may call for 
proof of it.’ But in either case, after aris- 
ing of the presumption, the party serving 
notice after properly addressing, prepar- 
ing and posting by registered post, need 
not examine postman to prove the postal 
endorsement of refusal. Production of 
the notice with postal endorsement of re- 
fusal is by itself sufficient evidence to 
prove the fact that service of the notice 
was effected by refusal at the time af 
which the letter purports to have been - 
refused by the addressee. Accordingly, in 
this case, it was not for the plaintiff to 
have examined the postman to prove the 
factum of refusal of the notice (Ex. P-3) 
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by the addressee. It was for the defen- 
‘dants -to have- C DENEN -the fact or pre- 
sumptión:.- reir 


> 18A- În thè preserit case, the defen- 
dant-appéllants’ appear to have felt satis- 
fied by simply’ -denying in written-state- 
ment “the” ‘plaint averments on the 
point; but Budha 0D: W. 1) has not even 
dared to depose that notice (Ex. P-3) was 
hever: tendered toand refused by him. 
The case where a defendant enters: into a 
witness box and denies the - factum of 
hotice having been tendered or refused 
by him may stand on a different footing. 
“Where a notice sent by registered post 
has returned with an endorsement as 
‘refused’ it is not always necessary to pro- 
duce the postman who tried to effect 
service. A denial of service by a party 
may be found to be incorrect from its own 
admission or correct,” as held in (AIR 
1976. SC 869) Puwada. Venkateswara v. C. 
V. Ramana. Here, ‘there is not even a 
denial by defendant ` of the service. Ac- 
‘ordingly, the presumption attaching to 
the correctness of the postal endorsement 
of refusal starids unrebutted and prevails 
in’ the facts and circumstances of the pre- 
sent case. - 


. 18B. Budha the defendant, appellant 
No. 1,-is the Karta, being ‘eldest - male 
member of the family of which the other 
appellants are also the members, Service 
on one of the co-tenants is service on all. 
Law imputes notice of a fact which but 
for his wilful abstention or gross negli- 
gence a person would have known it. Ac- 
cordingly, service of the: notice Ex. P-3 
has been duly effected for purposes of 
Section 12 (1) (a) of the Act and produc- 
tion thereof with refusal endorsement 
constitutes legally sufficient proof -of the 
factum of refusal thereof by and on. be- 
half of the defendant-appellants. 


19. In-view of the aforesaid discus- 
sion, the contention advanced by Mr. 
Swami Saran to the effect that in absence 
of production of the postman, refusal 
endorsement on the notice (Ex. P-3) has 
remained unproved, does not ‘merit ac- 
ceptance and is hereby rejected. 
_ * 20. This brings me to the second con- 
tention stated ‘above. The defendants are 
admittedly Jatavas to whom the Adhini- 
yam (Act ‘No. 12 of 1967) applies. As a 
éénsequence of default in payment or 
tender of arrears of rent after service of 
notice on a tenant as envisaged by Sec- 
`= 4981 Madh. Pra./6 V G—27-28 


“Budha v: 
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-tion 12 (1) (a) of the Act, the following 


rights arise in favour of a landlord: (a) 
the right to recover arrears of rent; and 
(b).the right to evict under Sec. 12 (1) (a) 
of the-Act. So -far as the right of land- 
lord to seek.éjectment is concerned, it is 
not-within. the domain of the Adhinlyam. 
It is.not.a right which is fettered by any 
of the provisions contained therein. Ac- 
cordingly, on proof of the availability of 
ground under Sec. 12 (1) (a) of the Act, 
the plaintiff in entitled to a decree for 
ejectment. 


21.. In this case, the defendants were 
in arrears of rent with effect from 15-11- 
1967, the notice of demand of arrears 
(Ex. P-3) was sent to them by the plain- 
tiff-respondent which was refused by and 
on their behalf by Budha. The suit for 
ejectment has been brought after expiry 
of two months of the service of the said 
notice. The defendants had neither paid 
and/or tendered rent in arrears as re- 
quired by the Section 12 (1) (a) nor did 
they deposit- arrears of rent: in the trial 
Court according to the mandate: of Sec- 
tion 13 (1) of the Act. Accordingly, when 
both the Courts below have held that the 
plaintiff is entitled to a decree for eject- 
ment on the ground under Section 12 (1) 
(a). it cannot be said that they have acted 
in any manner contrary to law. Accord-| 


‘ingly, the decree for ejectment deserves 


to be confirmed and is hereby confirmed. 

22. The defendants being Jatavas, un- 
disputedly belong to Scheduled Castes. The! 
Adhiniyam has been applied to Scheduled 
caste including Jatavas with effect from 
15-8-1973. Accordingly, the Adhiniyam 
will be deemed to have commenced vis- 
a-vis the appellants on and after 15-8- 
1973. This is what has been held by Baj- 
pai. J. in 1978 (1) MPWN 30: (AIR 1979 
Madh Pra 58) Pooranmal v. Sushila Devi 
and by me in (1978 Jab LJ 223: (ATR 1978 
Madh Pra 160)) Mangilal v. Mittilal 
Radhyelal (firm). Arrears of rent undera 
decree or otherwise would fall within tha/ 
aforesaid definition of the word ‘debt’, 
as held in (1979 Jab LJ 273: (AIR 1979 
Madh Pra 14) } (FB) Daryaobai v. Surajmal. 
Mesne profits are also within the pale of 
S. 7 read with S. 2 (4) of the Adhiniyam 
as held by Bajpai in Pooranmal’s 
ease (supra). Section 7 of the Adhiniyam 
puts a bar on the jurisdiction of the Court 
to enforce such a liability which was 
subsisting on 15-8-1973. Accordingly, the: 
decree for arrears of rent and mesne pro- 
fits which had accrued due prior to 15-8- 
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1973 could not be passed by the Courts 
below against the defendant-appellants. 
Only decree for rent for period. between 
15-8-1973 to 28-6-1974 could be passed 
The remedy, if any, may lie elsewhere, in 
respect of arrears of rent for period prior 
to 15-8-1973. Consequently the decree 
passed by the Courts below in respect of 
arrears of rent and mesne profits prior to 
15-8-1973, cannot be allowed to stand. 

23. So far as the decree for mesne 
profits is concerned, in cases governed by 
the Madhya Pradesh . Accommodation 
Control Act, 1961, liability to pay mesne 
profits arises only on passing of decree 
for ejectment as held in (AIR 1977 SC 
2270) Shyam Charan v. Sheoji Bhai By 
virtue of definition of ‘tenant’ in S. 2 (i) 
of the Act, a person ceases to be a tenant 
only after decree for eviction has been 
passed against him. 

24. In view of the foregoing discus- 
sion, it is clear that the liability for ar- 
rears of rent accruing after 15-8-1973 up 
to 28-6-1974 and for mesne profits ac- 
cruing after 28-6-1974 i e, after passing 
of the decree for ejectment by the trial 
Court till recovery of possession of the 
suit premises by the plaintiff from the de- 
fendant-appellants can . be enforced 
through the present suit. 

25. In view of the aforesaid discus- 


sion, the appeal deserves to be partly al- 


lowed and is hereby allowed to the extent 
that the judgment and decree of the 
Courts below for arrears of rent and 
mesne profit up to 15-8-1973 are set 
aside. The decree for ejectment and rent 
accruing due after 15-8-1973 up to 28-6- 
1974 and for mesne profits accruing after 
28-6-1974 till recovery of possession of 
the suit premises by the plaintiff from the 
defendant-appellant deserves to be con- 
firmed and is hereby confirmed. In view 
of divided success parties are directed to 
bear their own costs throughout. 

Appeal partly allowed, 
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A.LE: 


{A) Evidence Act (1 of 1872), Ss. 37 
and 60 — Ancient facts of a public nature 


.— Can be proved by public histories of 


repute — Opinion of competent dead per- 
sons in their treatises can be received in 
evidence, 

Paragraph 2 of S. 57 permits resort to 
appropriate books or documents of re- 
ference onall matters of public history, 
science or art. In order to prove ancient 
facts of a public nature, public histories 
of repute are receivable in evidence as 
public documents. The opinion of 
standard authors may be referred to. The 
Court, however, can dispense with the 
evidence of what may be regarded as 
notorious facts of public history. S. 60 
makes provision for treating the opinion 
of experts as expressed in treatises of per- 
sons who are dead as evidence in proper 
cases, The authors ‘of such learned trea- 
tises must shown to be properly 
qualified to make statements upon the 
subject. (Para 10) 

(B) Hindu Law — Religious endow- 
ments — Math and Debuttar -~ Distinc- 
tion. 

Math in ordinary language signifies an 
abode and residence of ascetics. In legal 
terminology, it connotes'a monastic insti- 
tution established for the use and benefit 
of ascetics belonging to a particular 
order. It is presided over by a superior. 
The Hindu Maths were for the first 
time established by Shankar. Math is 
clearly distinct from the other religious 
trust: known as Debuttar, the essential 
element of which is a deity or an idol. 
The presiding element in a Math is an 
ascetic or religious teacher. With his 
disciples and co-disciples, he forms a 
spiritual family. Both these institutions 
owe their existence to grants of property 
made by pious benefactors. In the case 
of Debuttar, the grantee is an idol. In the 
case of Math, the beneficiary of frater- 
vity of religious men headed by superior 
or Mahant represents the entire institu- 
tion. The primary object of Debuttar is 
to perpetuate the worship of a deity. 
Since the preceptors of this monastic in- 
stitution (Math) combined only high 
standard of spiritual knowledge with 
moral purity, large grants of land were 
made in their favour by princes and noble- 
men. The worship of God was not ex- 


_ cluded if it was essential asa part of 


the religious teachings of á particular 
Math. It cannot, however, be said that 
there cannot be a Math without an idol. 
In case of a temple or a shrine of deity, 








1981 


a property vests in the idol as a juristic 
persom. In case of a Math, a property 
does not vest in the Mahant as it vests 
in the idol AIR 1922 PC 123; AIR 1916 
PC 256 and AIR 1970 SC 439, Rel. on. 
(Para 11) 


(C) Hindu Law — Religious Endow- 
ments — Math — Appointment as Mahant 
— Validity. 

Since the presiding element in a Math 
is an ascetic or religious: teacher who to- 
gether with his disciples forms a spiritual 
family, it is of utmost importance that 
the head of. a Math should be @ celibate 
and devote himself to religion. A nomina- 


tion may. be void if the persam chosen . 


suffers from bodily infirmity, bodily 
disease or leads a life which is immoral 
or is inconsistent with the religious vows. 
of the brotherhood. Marriage by itself is 
not a disqualification, but the initiation 
of a married mam must be preceded by 
the entire and permanent separation from 
his wife and by giving up of all worldly 
ties. This is the rule im all ascetic 
foundations where the members have to 
take vow of celibacy. _ (Para 15) 

Where the Mahant of a Math had to be 
a celibate (virakt), his appointment of a 
person as Mahant of the Math must be 
deemed to be invalid when he was a 
grihastha (married man) at the time of 
appointment and continued to be so at 
the time of filing of suit for his nomina- 
tion as Mahant to be declared valid. The 
appointment itself thus being invalid, the 
subsequent undertaking made by the 
nominee in appeal that he is a Virakt now 
and will continue to be so in future is of 
little consequence. (Para 15): 

(D) Constitution of India, Arts. 25 (1) 
and 26 (b) — Protection of Arts. 25 (1) 
and 26 (b) in religious matter — Extent — 
Effect — Appointment of mahant of math 
— Practice as regards appointment not 
followed — Interference in respect of ap- 
pointment by outside agency alone would 
not validate appointment by virtue of 
Arts. 25 (1), 26 (b) — (Hindu Law — Re- 
ligious endowments). ` (Para 21) 

Where the appointment to the office of 
mahant of math had to be approved by 
the ex-ruler of the State in which the 
taath was located then, even if the prac- 
tice in the matter of appointment was 
considered to’ be a religious. matter and 
interference in that behalf by Maharaja 
protected by Arts. 25 (1) and 26 (b), the 
appointment of a person to the office of 
mahant would not be valid when the 
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nominee was not a Virakt as per practice 


of the math in that behalf. (Para 22) 
Cases Referred: Chronological Paras 
AIR 1976 Kant 103 15 - 
AIR 1974 SC 199 13 
AIR 1972 SC 1586 22 
AIR 1972 All 273: 1972 All LJ 155 17 
AIR 1970 SC 439 11 
AIR 1963 SC 1638 22 
AIR 1962 SC 853 22 
AIR 1954 SC 282 21, 22 
AIR 1954 SC 388 21, 22 
AIR 1954 SC 606 ` 13 


AIR 1928 PC 2316:1938 AU LJ 795 13 
AIR 1922 PC 123: 48 Ind App 302: 20 All. 
LJ 497 11 
AIR 1917 Mad 578:ILR 40 Mad 177 15 


AIR 1916 PC 256:14 All LJ 621 11, 13, 
15 

(1866-67) 11 Moo ïnd App 405 13 
67 CLR 116, Adelaide Company v. The 
Commonwealth 21 


R. P. Verma, for Appellants; M. V, 
Tamaskar, Govt. Advocate, for the State. 

B. C. VARMA, J. :— This appeal by the 
plaintiff is directed against dismissal of 
his suit for declaration that he is the suc- 
cessor Mahant of the Institution known 
as Laxmanbag, Rewa, and for other con- 
sequential reliefs. 


2. Rewa was a princely State. In or 
about the year 1858, His Highness the 
Maharaja Vishwanathsing Ju Deo was the 
Ruler. From time immemorial, Laxmanji 
was being worshipped as a God in that 
Region. A temple of Laxmanji was built 
in Rewa. Yuvraj Raghurajsingh fell 
seriously ill. Then a saint by name Laxmi 
Prapanna came to Rewa. He was a Vaish- 
nav and belonged to Ramanuj group. He 
was introduced to the Maharaja. He treat- 
ed Raghurajsingh and cured him. Raghu- 
rajsingh then expressed his desire to be- 
come his disciple. Laxmi Prapanna, how- 
ever, suggested that his Guru, Swami 
Mukundacharya alone could induct him 
into his sect and make him his disciple 
Thereupon Swami Mukundacharya was 
brought from Brahmashila and Raghu- 
rajsingh became his disciple. Swami 
Mukundhcharya was taken as Raj-Guru. 
Laxmanbag temple then was just a small 
temple and was surrounded by forest 
Raghurajsingh dedicated certain villages 
and huge ‘properties to Laxmanbag and 
Swami Mukundacharya was installed as 
the Head of that Institution. Thereafter 
Laxmanbag developed as a Math and 
Swamiji came out as its spiritual head. 
Swamiji started living in that Math. 
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3. On the death of Swami Mukunda- 
charya, Laxmi Prapanna succeeded him. 
Next followed Swami Janardancharya. 


By a Will dated 6-8-1919 (Ex. P-5), Swami 


Janardanacharya nominated’ Swami 
Badri Prapannacharya as his .successor. 
This nomination of Swami Badri < Pra- 
pannacharya was approved by the Darbar 
(Regency), vide resolution of the Council, 
dated 27-10-1920 (Ex. D-25). A sum of 
Rs. 5,000/- was provisionally sanctioned 
for routine daily expenses. The report, 
dated 26-3-1923 (Ex. D. 26), shows that 


Swami Badri Prapannacharya acted as an. 
years, His’ 


‘Adhikari’ for about 33/2 
‘management was found satisfactory. It 
was, therefore, recommended that the 


Darbar might appoint him as Raj-Guru. 


as also the Swami of Laxmanbag. It was 
‘suggested that such an appointment 
would be in keeping with the wishes of 
the late Swamiji. Accordingly Swami 
Badri Prapannacharya was appointed as 
the Raj-Guru and also the 
Laxmanbag. 

4. It appears that later it was found 
that Swami Badri Prapannacharya did 
not conduct himself in keeping with the 
practice of the high spiritual office he 
held, both as Swami of the Institution 
and also as Raj-Guru and dissatisfaction 
‘was expressed at different quarters. Re- 
port of the 
(Ex. P-31) shows that Swami Badri Pra- 
pannacharya himself left Rewa. Then by 
order of the Ruler, Swami Badri Pra- 
pannacharya was removed from his office 
and ceased to be the Raj-Guru. He was 
not even permitted to stay in any of the 
temples of that Institution without the 
permission of the Darbar. He, however, 
returned to Rewa in the year 1945 and 
was reinstated as the religious head and 
Guru as also the Administrative Head of 
Laxmanbag (Vide Ex. D. 7 dated 30-6- 
1945). This reinstatement was approved 
by the then Ruler Gulabsingh, vide his 
Note dated 6-7-1945. This reinstatement 


of Swami Badri Prapannacharya Was on 


conditions that he would manage the In- 
stitution for which purpose he would be 


granted an allowance of Rs. 2,000.00 p. m“ 


and that he shall have a right to appoint 
another Manager with consultation of the 
Minister-in-Charge Dharmarth but shall 
have no right to suggest any person as 
his successor who was not the bona fide 
subject of the State. Upon such reinstate- 
ment, management of the property of 
Laxmanbag was again handed over to 
Swami Badri Prapannacharya. On 4-7- 
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Swami of. 


Dharmarth Department. 


ALR- 


1957, Swami Badri' Prapannacharya .- 
ecuted a Will 
nominated the plaintiff Harbanschari as 
his successor. 
were performed installing.” the :. 
asthe successor of Swami Badri Pra-:.. 
Pannacharya and the Maharaja of Rewa..: 
was accordingly informed. Swami . Badri: 
Prapannacharya then died on 2- 8-1957.. : 
5. When in the year 1920 Swani- ` 
Badri Prapannacharya. was appointed as 
the religious head of Laxmanbag, the 
management of the Institution was in the 
hands of the Committee appointed by. 
the Darbar: Swami Badri Prapannacharya 
was one of its members (See Ex. D-22). 
The report, dated 12-12-1919 (Ex. D-24), © 
made by the Home Minister shows that 
even then the villages dedicated to the. 
Institution were to be managed by the 
Court of Wards and a Committee was to 
manage the other. affairs of the Institu- 
tion. It appears that even .when Swami. 
Badri Prapannacharya -was reinstated to 
his office in the year 1945 (vide Exs. D-6 
and D-7), the management of the Institu- 
tion continued with the Committee.. Ulti- 
mately, when Rewa‘. became Part ‘C’: 
State, an agreement dated. 30-3-1954 was . 


rexe ij 


` arrived at between the President .of India. 


and the Chairman and Members . of the _ 
Committee constituted by that State for 
the management of Laxmanbag Institu- 
tion. The Swamiji of Laxmanbag was to 
be the Chairman -of that Committee. The, 
management ‘of the Institution then ‘vest-; 
ed in this Committee which is still func-, . 
tioning. . - . 

6. Trouble started when the plaintiff. 
on the death of Swami Badri Prapanna--.. 
charya, started asserting his right. over:. 
the Laxmanbag styling himself. as the. 
Mahant and describing the Institution as., 
a Math. The Maharaja of Rewa through.’ 
his Personal Secretary expressed, vide 
letter dated 18-7-1957 (Ex. D-2), that he. 
never consented ‘either orally or in writ- 
ing to the appointment of the plaintiff as.. 
Mahant of Laxmanbag. On. the other 
hand, the Committee. _appointed by the . 
State invited applications . for filling .that. , 
office. Certain applications were received ; 
and opinion of the Maharaja of ` Rewa. 
was solicited. The Government issued a- 
communication, dated 20-10-58 (Ex. D-4). 
to the Commissioner, Rewa,- containing.- 
decision to appoint Shri Raghavacharya 
as Mahant of Laxmanbag. This led to. the 
filing of the suit giving rise to.this appeal. ` 
The plaintiff-appellant styling himself as | 
Mahant of Laxmanbag alleged that.. Lax- 





(Ex. - P-1) -:whéreby he : 


On 12-7-1957, some rituals - 
plaintiff - 


a 
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manbag is a ‘Math‘and that it was-estab- . 
The 
disciples of this-Math are Vaishnav and, 


lished by Swami /Mukundacharya.. 


belong to Ramanuj group. The succession 
to the office of Mahant was governed by 
custom as prevailed m other Maths in 
India belonging to Vaishnav cult. Accord- 
ing to this custom, the existing Mahant 
duririg his lifetime either by an instru- 
ment/will or‘even verbally would nomi- 
nate his successor who had to be from 


among the senior disciples. The person so . 


nominated would be installed as a 
Mahant in a formal ceremony and would 
succeed as Mahant on the death of the 
existing Mahant. The appellant alleges 
that, according to the custom of the Math, 
Swami Badri Prapannacharya by a Will, 
dated 4-7-1957 (Ex. P-1), appointed him 
as his successor-Mahant of Laxmanbag 
and on 12-7-1957 he was installed as such 
in a formal ceremony. This was intimated 
to the Maharaja of Rewa and was widely 
published. On the death of Swami Badri 
Prapannacharya, the plaintiff performed 
his last rites and then assumed the office 
of Mahant. He claimed that the Maharajas 
of Rewa, members of their families and 
other disciples made gitfs of properties to 
the Institution (per Schedule.‘A’ to the 
plaint}. Certain properties were given to 
Mahant himself over which he had com- 
plete domain (per Schedule ‘B’ to the 
plaint). The Mahant alone has power to 
manage these properties and the temples 
of Laxmanbag. He also claimed Rs. 7,200/- 
per month which the ‘respondent had 
agreed to give in lieu of compensation for 
the vesting of the. villages in the State 
after the abolition of Jagirs. Challenging 
that the Government has no power to ap- 
point the Mahant, the plaintiff claimed a 
declaration that he is the duly appointed 
Mahant of Laxmanbag and as such is the 
owner of all the properties detailed in 
Schedules A and B annexed to the plaint: 
Injunction was: also claimed directing the 
respondent-State ‘not to remove him and 
appoint any other person as Mahant. The 
possession of the properties and .- mesne 
profits -at Rs. 20,000/- per year were also 
claimed: It may -be mentioned ‘that the 
plaintiff was permitted to sue as a pauper 


and this appeal.is also filed by him as ` 


pauper. Shri-Raghwacharya has since 
been appointed- the Mahant, but he was 
not impleaded in ther lower Court nor -is 
a party before us. 

7. The defence of the neebndeets 
State was that the institution, Laxmanbag 
was established by the Maharaja of Rewa 
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and not-by Swami: Mukundacharya, that 


-it was not a Math but was a group of 
- temples. and that the properties -vested in - 


the deities to whom dedications.. were. 
made and the head or the Mahant never 
owned-the properties of. Laxmanbag. The 
head of the institution who -had..to be 
the follower of Vaishnav cult, was -to be 
appointed by the Ruler. The custom al- 
leged relating to the succession to that 
office was denied. It was asserted that. 
only celibates (Rea) are competent to . 
hold that office. It was pleaded that the 
appellant is not a virakt, he has wife and 
children and enjoys family life and, 

therefore, is not competent to hold .that 
affice. All the properties are Debuttar and | 
vest in Laxmanbag and not in the Mahant 

who was only to manage the -affairs:of 

Laxmanbag and was also to be the Raj-: 
Guru. It was’ further pleaded that’ since- 
the year 1911, the plaintiff's predecessor 

had been out of possession of the proper- : 
ties and the suit was barred’ by limitation. - 
The properties are being managed by a’ 
Committee since 1954 and Rs.'7,200/- p. m. 

were sanctioned by the Government of 

Vindhya Pradesh as grant for the’ rhanagé-' 
ment of the institution. The State had > 
ever since approved the appointment of 

Shri Raghwacharya as Mahant. ' On ‘all: 
these counts; the plaintiff-appellant ` was 

sought to be non-suited. 


8. The trial Court has. found that 
Swami Mukundacharya- was not the, 
founder of Laxmanbag but was declared 
by the Maharaja Vishwanathsingh Ju Deo. 
as the owner of Laxmanbag. The proper- 
ties are debuttar and have been dedicated 
to the idols for. promoting Vaishnav cult. . 
The nominated heir could not succeed to 
the office and even to: the personal. .pro- 
perties of the Mahant unless the Will of 
the last Mahant was approved by the 
Maharaja of Rewa. The Will, dated 4-7- 
1957 (Ex. P-1), has been held to be duly 
executed. But it has been held that al- 
though Swami Badri Prapannacharya had 
a right to appoint his heir, he had no 
right to appoint Mahant-of Laxmanbag 
and that such appointment needed ap- 
proval -of the Maharaja of Rewa. It. has 
been found that the appellant is a family~ 
man and not a Virakt or celibate. .But it 
is held that he can renounce the world, 
before his appointment is approved, by 
the. Maharaja. On these findings, the suit 
has been dismissed-as premature and the 
Serie aes is held entitled to no 
relief. 
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9. In this appeal, the appellant has’ 
confined his claim only: to the relief of 
declaration of his status as Mahant of 
Laxmanbag: Other reliefs claimed‘ in the 
suit were not pressed at the hearing. The 
appellant has also declared’ in writing 
that henceforth he shall observe com- 
plete celibacy and' that he has completefy 
renounced the world. The learned Gov- 
ernment Advocate appearing for the 
State, while supporting dismissal of the 
suit, has challenged all the adverse find- 
ings recorded by. the trial Court. 


10. The character of the institution: 
(Laxmanbag) and how it came into: being: 
are the questions. which. must be answer- 
ed before determining the status of the 
appellant. vis-a-vis. that institution. The 
parties have not, and indeed they could 
not have; tendered any oral: evidence in: 
support of their rival claims as to the 
origin of. Laxmanbag. One has,. therefore, 
to resort to documents including histori- 
cal works. Some beoks. and writings have 
been produced throwing light on the 
evolution of. the institution. Paragraph 2. 
of Section 57 of the Evidence Act per- 
mits resort. to appropriate books or docu- 
ments of reference on all matters of pub- 
lic history, science or art. In order to: 
prove ancient facts of a public nature, 
public histories of reputé are receivable 
in evidence as public documents. The 
opinion of standard authors may be re- 
ferred to. The Court, however, can dis- 
pense with the evidence of what may be 
regarded as notorious facts of public 
history. Section 60 of the Evidence Act 
makes provision for treating the: opinion 
of experts as expressed in treatises of 
persons who are dead as evidence in pro- 
per cases. The authors of such learned 


treatises must be shown to be properly 


qualified to make statements upon the 
subject. One of such works relied on by 
both the parties is Ex: P-4. It is a book 
of history titled as ( ufan ar feet 
la, ft weno ar ar frau). Its author 


is Shri Maharaji Kumar Colonel Lal Bal- 
want Singh. Chapters IV and V of this 
book reveal the history of Laxmanbag. 
According to the author, deity of Lax- 
manji was installed by the Ruler of Rewe 
in quite ancient days. When Maharaja: 
Vishwanathsingh Ju Deo was the Ruler of 
Rewa, his son Raghurajsingh Ju Deo fell 
seriously il. Swami Mukundacharya was 
tequested to come to Rewa: He came and 
chose to live in a lonely place away from 
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the wordly affairs. He stayed in Laxman- 
bag. He was instalJed as the Guru of the 
Maharaja. Properties were dedicated ta 
Laxmanbag: It developed into a Math. 
Swamiji became the spiritual head as alsa 
the Raj-Gurwu At pages 14-15. of this book, 
the author says: 


st serra y wa ar % for ate, 
wa, wage aie we wera wT 
wrt t... cw aaga BW ga fear 
fe sated afa dt car Tate ga 
qa are fdr were gaT aT we 
ae geet areal a aware ar uae dt Aat- 
Ware war wert art) yaa afafe 
gt cant dt amt a, wet anfe 
tate fed avo aign ate ar EN 
aot A cart Gage war | 


Then we have the evidence of Shri Ram- 
pyare Agnihotri (D: W. 2). He is a histo- 
rian of repute end has written history of 
Rulers of Rewa. He is also a member of 
Historical Records. Commission (Gfterfaw 
afase@ arr). Ex. D-10 is an extract 
from his book ‘Vindhya Pradesh Ka 
Itihas’. He has also produced Rojnamcha 
of the then Ruler, Gulab Singh (Ex. D-12) 
and other historical works, the extracts 
from which are Exs. D-13 to D-1%7. This 
witness is the author of the book out of 
which Ex. D-17 is extracted. Ex. P-43 is 
written by Maharaja Raghurajsingm him- 
self. Shri Agnihotri’s inference from all 
these documents is that Laxmanbag was 
established: by Maharaja Vishwanathsingh 
in the year 1898. This witness did say 
that there is some confusion about the 
year of its establishment, but his definife 
opinion is that it was, established by 
Maharaja Vishwanathsingh when Swami 
Mukundacharya was installed as Raj- 
Guru: and the spiritual head of that în- 
stitution. The varfous documents referred 
to above also give like indication. The 
appellant has examined Shri Pitambardas 
(P. W. 5). He is the follower of Vaishnav 
cult and’ belongs to Ramanuj} group. In 
Paragraph 25 of his deposition, he admits 
that when Swami Mukundacharya came 
to Rewa, temple of Laxmanfi was in 
existence. It was built im the year 1898. 
He deposes not to have seen any docu- 
ment evidencing establishment of Lax- 
manbag by Swami Mukundacharya. His 
source of knowledge is Ex. P-4 The ap- 
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pellant strongly relies upon the Rewa 
State Gazetteer. At page 193 is the list 
ef persons enjoying grants of land. The 

entry (Ex. P-3) relates to Swami Janar- 
ace In dts last column ’Brief 
history of the ‘family’ it is recited 
that the founder of this Sthan (Lax- 
manbag) was Swami Mukundacharya. 
The preceptor is said to be late 
Maharaj Raghurajsingh who made 
grant of land mainly for the maintenance 
of several temples. When read in the 
context in which it is expressed, this only 
means that the first Swami was Mukunda- 
charya. From all this evidence, our con- 
clusion is ‘that the founder af Laxmanbag 
was Maharaja Vishwanathsingh Ju Deo. 
Swami Mukundacharya was the first Raj- 
Guru and the spiritual head of the institu- 
tien and was called Mahant. Properties 
were dedicated by the Ruler to the deity 
of Laxmanji and a fixed amount was to 
be given to Mahant for worship ete. 

11. Math in ordinary language signi- 
fies an abode and residence of ascetics. 
legal terminology, it ‘connotes a 
onastic institution established for the 
use and benefit of ascetics belonging to 
a particular order. It is presided over by 
a superior. The Hindu Maths were for 
the first time established by Shankar. 
















essential element of which is a deity or 
an idol. ‘The presiding element in a Math 
is an ascetic or religious teacher. With his 
disciples and .co-disciples, he forms a spi- 
ritual family. Both these institutions own 
their existence te grants of property made 
by pious benefactors. In the case of 
Debuttar, the grantee is an idol. In the 
case of Math, the beneficiary of fraternity 
of religious men headed by superior or 
ahant represents the entire institution. 
The primary object of Debutter is to per- 
uate the worship of a deity. It may, 
however, have provisions for feeding the 
poor as an adjunct to the worship of the 
deity. But that is not essential. The pri- 
mary purpose of the Math is to encourage 
and foster spiritual learning. ‘Competent 
teacher imparts religious instructions to 
the disciples who are followers of the 
particular school or order. Since the 
receptors of this monastic ‘institution 
(Math) combined only high standard of 
spiritual knowledge with moral purity, 
large grants of land were made in their 
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however, be said that there cannot be a 
Math without .an idol. In case of a temple 
or a shrine of deity, a property vests in 
the idol as a juristic person. In case of 
a Math, a property does not vest in the 
Mahant as it vests in the idol The true 
legal position regarding vesting -of a pro- 
perty in a Math was expressed by the 
Judicial Committee of the Privy Council 
in Vidyavaruthi v. Baluswami, 48 Ind App 
302. (ATR 1922 PC 123) under these 
terms: : 

“Call by whatever name, he is the 
manager and custodian of the institution 
and the property which he holds is not 
vested in him; it is vested in the institu- 
tion and is held by him as a manager on 
behalf of the same.” 


In yet another decision in Ram Parakash 
Das v. Anand Das, AIR 1916 PC 256 it 
was observed: 

“It is, however, the rule that this pro- 
perty isheld by the Mahant asits owner, 
and the succession to bim in such pro- 
perty follows with the succession to the 
office. The nature of the ownership is, as 
has been said, an ownership in trust for 
the Math or institution itself, and it must 
not be forgotten that although large ad- 
ministrative powers are undoubtedly 
vested in the reigning Mahant, this trust 
does exist, and that it must be respected.” 
The Supreme Court in Kalanka Devi 
Sansthan v. Maharashtra Revenue Tri- 
bunal, Nagpur, AIR 1970 SC 439 pointed 
out the distinction between a manager or 
a ‘shebait -of an idol and a trustee. It was 
observed that the properties of the trust 
in law vest in the trustee whereas in the 
case of an idol or a Sansthan they do not 
vest in the manager or the Shebait. It is 
the ‘deity or the Sansthan which owns 
and holds the properties. Only possession 
‘and management vest in the manager. 
The Mahant, according to usage, has wide 
discretion in the application of 
the funds of the institution sub- 
ject to obligations and duties equally 
‘prescribed by such custom and usage. 

12. After having thus noticed the sa- 
lient features of a Math as distinct from 
a temple, we proceed to examine the 
evidence on record tendered by the parties 
supporting their rival contentions as to 
the nature of the institution we have 
earlier shown that the institution of Lax- 
manbag came inte existence by installing 
deity of Laxmanji. Certain temples were 
erected, When Swami Mukunda- 
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charya ` ‘was - brought to Rewa by 
the then Ruler, villages arid other pro- 
perty were dedicated “by him to the deity 
{sée EX. P4, at pages 14 and 15). A’sum 
-of Rs. °540/- per year was set -apart out of 
regard for’ the’ Swamiji for his personal 
éxpenses, Swamiji was enjoined with a 
duty to perform the pooja of the deity 
out of the income of the villages dedicated 
to it. There is no’ evidence to-the con- 
trary to indicate that either the Maharaja 
or Swami Mukundacharya brought about 
a’monastiec institution for the purpose of 
imparting, encouraging or fostering spiri- 
‘tual learning to the disciples or followers 
‘of any particular school.or order. Learn- 
ed counsel for the appellant relied upon 
the evidence of Kirmalacharya (P. W. 2) 
and Pitambardas (P. W. 5). In our opin- 
ion there is nothing in the depositions 
of either of these witnesses to indicate 
‘that —Laxmanbag was initiated as a Math. 
Although Kirmalacharya (P. W. 2) has 
stated that Laxmanbag is a branch of 
Ramanuj sect of Vaishnav cult, he could 
‘not say whether the Laxmanbag existed 
before Swami Mukundacharya came to 
Rewa from Brahmashila. All that he said 
was that Maharaja Raghuraj Singh 
brought Swami Mukundacharya from 
Brahmashila and that the Laxmanbag 
temple may then have been erected and 
dedicated tc Swamiji. This is just - his 
_ surmise. He had not seen Swami Mukun- 
dacharya and. admitted that- he has no 
. personal ‘knowledge about - it. Although 
_ Pitambardas (P. W. 5) at first stated that 
the Laxmanbag was a Math and wasin- 


© itiated by Swami Mukundacharya in the 


year 1898,-he had admitted in Para- 
graph 24 of his cross-examination that he 
only has learnt about the creation of the 
institution from history and has no per- 
sonal knowledge about it. In our opinion, 
the evidence so relied upon does not sup- 
port the contention that Laxmanbag was 
a Math. What appears is that because the 
Yuvaraj was cured, the Swamiji was held 
by the Maharaja in very high esteem and 
out of regard for him he recognised him 
as the Raj-Guru and permitted him to 
live in Laxmanbag and also set apart a 
fund for his personal expenses. Our con- 
clusion, therefore, is that Laxmanbag 
‘was never a Math in the sense the term is 
known to Hindu law. 

13. In case of endowments, be it a 
Math or debuttar, it is for the founder to 
prescribe the rule according to which the 
succeeding managers are to be appointed. 
“These rules would be given effect to if 
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they are not in conflict. with ahy provi- 
sion of law. If, however, the founder does - 
not lay down any such rule regarding the 
devolution of: rights of management, the - 
rights of shebait devolve like any.:other - 
property according-to the law of inherit- 
ance. Succession to -Mahantship of..a Math. 
or religious institution is regulated by 
custom or usage of the particular.institu- 
tion except where a rule of succession is 
laid down by the founder himself who 
created the endowment: See Sital Das v. 
Sant Ram, AIR 1954 SC 606. This custom 
or practice is referable to the particular 
institution in regard to which the ques- 
tions arise and by appeal to which these 
questions have to be decided. Shri B. K. 
Mukherjea in his treatise on the Hindu 
Trusts, 
Fourth Edition, at page 345. has quoted 
the following passage from the judgment 
of Sir Barnes Peacock of the Calcutta 
High Court: 

“Numerous cases have been cited to 
show what is the usage; but the law. as 
to be laid down by -this Court must be 
as to what is the usage of each Mohuntee, 
We apprehend that if a person endows a 
College or Religious. institution, the en- 
dower has a right to lay down the rule of 
succession. But. when rio such rule has 
been laid down, it must be proved by-evi- 
dence what is the usage, in order. to curry 
out the intention of the original. endower. 
Each case must be governed by the usage 
of the particular Mohuntee ” 

This judgment of the Calcutta High Court 
was approved by the Privy Council in 
Greedhari Doss v. Nundokishore Doss 
(1866-67) 11 Moo Ind App 405. In Satnam 
Singh v. Bhagwan Singh, AIR 1938 PC 
216, itis pointed out that. the succession 
to the office of Mahant and the ownership 
of a Math property limited by the period 
of tenure of the office, are to be regulated 
by.the custom of the particular Math and 
the plaintiff in the suit is bound to allege 
and prove what the custom or practice of 
the particular Math is and that his ac- 
quisition of Mahantship was according to 
that custom. The rule has been reiterated 
by the Supreme Court in .Mahalinga 
Thambiran v. Arulnandi.Thambiran, AIR. 
1974 SC 199. There it has further. been 
observed that in most cases the successor 
is ordained and appointed by the Head of 
the Math in his awn lifetime and-in de- 
fault of such appointment, the successor 
may be appointed by election by. the dis- 
ciples or in the last instance by:the Court 
as representing the Sovereign. Where the 
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Head. of the‘religious institution is bound 
by -celibacy, itiis frequently the usage 
that he.-nominates.-his. successor. during 
his own lifetime or by a Will Such power 
‘of nomination must. be 
‘fide and not.’ corruptly or for ulterior 
reasons.: The nomination confers upon 
the person so nominated a status and the 
-eapacity to succeed in the institution in 
that status. “According. to the different 
ways in. which-the heads or superiors 
are appointed, the Maths.can be classified 
into three categories. These are Mourashi, 
Panchayati. and Hakimi. In the first, the 
office of the Chief Mahant is hereditary 
and devolves upon the Chief disciple of 
the existing Mahant who usually nomi- 
nates his successor; in the second, the 
office is elective, the presiding Mahant is 
selected by an ‘assembly of Mahants; and 
in the third, the appointment of the pre 


siding: Mahant is -vested in the ruling’ 


power or in the party who endowed the 
temple [See Ram. Parkash Das v. Anand 
. Das’ AIR 1916: PC 256 ..and Hindu 
Law -by  Raghavachariar, at p. 660, 
7th Edition]. Shri B. K. Mukherjea 
at page 357 of his work. Hindu 
Law -of Religious: and Charitable Trusts, 
4th Edition, points-out that ever since 
the Act 20` of 1863 was-passed, the ruling 
power in India -divested itself of the right 
of nominating any Mahant. The power 
-can, however, still be exercised -by 
, families who originally endowed the in- 
stitution, if that is the custom which 
‘governs the Math; and at page 348, the 
learned author says ‘that in a Mourashi 
* Math the chief disciple of the last Mahant 
‘ succeeds to the office, but a junior chela 
may succeed if he is found more capable 
and if he is selected by the last Mahant 'as 
ais successor. 


© 14. We now proceed to consider the 
appellant’s claim to a declaration of his 


“status as a Mahant of Laxmanbag on the 


assumption that the institution is a Math. 
What is pleaded by him in Paragraphs 6 
and 9 of his plaint is that according to the 
custom prevailing in Vaishnav Maths, the 
Mahant by a Will or otherwise would nomi- 
nate his successor who would succeed to 
‘that office on the death of the Mahant. 
This was also the ‘custom of Laxmanbag 
-and the ' plaintiff was so nominated by 
‘Swami Badri’ Prapannacharya by his Will, 
dated '4-5°1957' (Ex. P-1). It is also plead- 
“ed that A formal ceremony was perform- 
ed- installing ‘the appellant as such on 12th 
` -July -1957.The institution is thus sought 
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to be classified as a Mourashi Math.. On . 


-the other hand, the respondent’s. case is 


that, the head of-this institution was 


-nominated by the Ruler who had founded 


it. and that, the.Head of Lax-nanbag could. 
never be appointed without the approval 
of the Ruler.-It: is common ground that 
the, person entitled to hold that office 
must be a Vaishnav belonging to Rama- 
nuja . sect and should be a celibate 
(Viral). 

15. The question of. plaintiff's eligibi- 
lity may be taken up. firsi. That the plain- 
tiff was one of the disciples of Swami 
Badri Prapannacharya and belonged to 
Ramanuja School of Vaishnav cult is 
evident from the deposition of the plain- 
tiff himself as P. W. 4 and also from the 
depositions of Kirmalacharya .(P. W. 2), 
Swami Baldevacharya (P. W. --3) and 
Pitambardas (P. W. 5). The:.contents of 
the Will. (Ex. P-1) executed by Swami 
Badri:Prapannacharya also, show that the 
plaintiff was his disciple and followed the 
doctrine of Ramanuja School of Vaishnav 
cult which the institution professed. The 
respondent-defendant has, . however, 
seriously challenged the competency of 
the’ plaintiff to be the manager of Lax- 
manbag on the ground that he is a married 
man, is not a celibate, is still leading a 


‘family life and had never renounced the 


world. Since the presiding element in a 
Math is an ascetic or religious teacher 
who together with his disciples forms a 
spiritual family, it is of utmost import- 
ance that the head of a Math should be 
a celibate and devote himself to religion. 
A nomination may be void.if the person 
chosen suffers from bodily ‘infirrnity, 
bodily disease or leads a life which is im- 
moral or is inconsistent with the religious 
vows of the brotherhood; See Ram 
Parkash Das v. Anand Das AIR 1916 PC 
256. Marriage by itself is not a disquali- 
fication. but the initiation of a married 
man must be preceded by the entire and 


‘permanent separation from his wife and 
-by giving up of all worldly ties. This is 


the rule in all ascetic foundations where 


‘the members have to take vow of celibacy 


[see Mukherjea on Hindu Law of Reli- 
gious and Charitable Trusts, 4th Edition, 
page 354]. In the present case, it was not 
disputed that the Head of Laxmanbag 
had to be a celibate, that is, Virakt. In 
Thiruyambala Desikar v. Chinna Panda- 
1917 Mad 
578), Seshagiri Ayyar, J. held: 

“Celibacy and a scrupulous avoidance 
of sexual indulgences are of- the. essence 
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of the position held by these persons. De- 
votees of both sexes resort for initiation 
to them and it would cut at the root of 
the whole system if the heads of the 
mutts are -premitted to live profligate 
lives.” 

Following the decision of the Privy Coun- 
cil in Ram Parkash Das v. Anand Das 
AIR 1916 PC 256, the Karnataka High 
Court in N. P. V. M. Hiremath v. V. S. 
M. K. Hiremath AIR 1976 Kant 103, held 
that the Pattadhikaris of a Math are to be 
celibates and if the .Pattadhikari gets 
married, he ceases to bea Pattadhikari 
and the marriage shall make the nomina- 
tion as Pattadhikari (Mahant) invalid. 
That the appellant was married when he 
was nominated as Mahant by the Will, 
dated 4-7-1957 (Ex. P-1) has been amply 
proved. Even the plaintiff as P. W. 4 de- 
‘ poses in Paragraph 9 of his deposition 
that before the declaration made by the 
Will (Ex. P-1). he was living a family 
life ( SIT $ age Ñ TET aT ), He also 
admitted that it is necessary for a Mahant 
to be a Virakt. He has further deposed 
that he was married when he was a 
student. His daughter was aged about 14 
or 15 years in 1970. In Paragraph 35 of 
his deposition, he has made a very strange 
statement when he deposed that he does 
not know that besides that daughter he 
had any other issue from his wife. This 
is what he has stated: 


“ae agi aren fie gR att wre aaa 
weal è aera ge at adil aa ag are 
fears args ME asset sere gat zg 
ar at” i 


Guru Rampyare (D. W. 2) has deposed 
that he saw the appellant living with his 
wife at Govindgarh in the year 1969. 
Keshvacharya (D. W. 3) has deposed that 
the appellant has a son besides a 
daughter. According to this witness, the 
son was born only a month or two prior 
to his deposition which was recorded on 
8-11-1971. There is no reason to dis- 
believe these statements of Rampyare 
(D. W. 2) and Keshvacharya (D. W. 3). In 
fact, the plaintiff also 
what these witnesses have deposed. We 
are, therefore, of opinion that at least 
up to the year 1971 the appellant used to 
live with his family. He was a Grihastha 
and not a Virakt. We have shown that 
even according to the appellant the 
Mahant of Laxmanbag has to be a celibate 
(Virakt). That being so, on the finding 


could not deny. 
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that the appellant was not a Virakt. he 
could not be lawfully nominated as a 
Mahant of Laxmanbag. At any. rate, his 
subsequent conduct of living a family life 
incapacitates him from performing his 
spiritual duties and tantamounts to a dis- 
qualification to permit him to continue to 
hold that office. The appointment itself 
thus being invalid, the subsequent under- 
taking made by the appellant before this 
Court that he is a Virakt now and will 
continue to be so in future is of little con- 
sequence. In Ram Parkash Das v. Anand 
Das (Supra), the superior in that office 
appointed his own nephew as his suc- 
cessor. The grantor then gave up his 
office and the nephew was installed as 
Mahant. In the suit by a senior Chela 
claiming that office it was held that whe- 
ther or not the senior Chela could succeed 
as a matter of right under the custom of 
‘the Math, as the appointment of the suc- 
cessor was invalid, a vacancy has occurred 
by reason of the original Mahant abdicat- 
ing his office. In the present case aslo, the 
appointment of the appellant by the Will 
has been held by us to be invalid on ac- 
count of his being a married man leading 
a family life and his not being a Virakt. 
It cannot be gainsaid that the superior, 
Swami Badri Prapannacharya did not 
have the knowledge of the appellant be- 
ing a Grihastha. The appellant on his 
own showing was also too young when 
the Will was executed. His appointment 
being initially invalid, his declaration that 
he would henceforth be a Virakt will not 
validate that appointment. Our conclu- 
sion is that the appellant was not eligible 
to be appointed as Head of Laxmanhag. 
On this finding the plaintiff has to be 
denied the relief of declaration of his al- 
leged status as Mahant of Laxmanbag. 
16. . There is yet another reason why 
the appointment has to be held invalid. 
And it is this. We have earlier shown that 
‘Swami Badri Prapannacharya for some 
reason did not continue to enjoy the re- 
gard which he had when he was installed - 
as the Head of Laxmanbag. The report 
(Ex. D-31) of the Dharmarth Department 
of the then Rewa State shows that he had 
started favouring his relatives and also 
started misusing the property of the in- 
stitution. Some time was given to him to 
behave in accordance with the prestige 
of the high office which he held. However, 
ultimately he himself quitted the office 
and left Rewa It was then taken as if 
the Swamiji had vacated that office and 
had no right to hold it. It was directed 
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that he should not even be permitted to 
stay in any of the temples of Laxmanbag. 
This was the order of the Dharmarth De- 
partment of the State (Ex. D-31). Swami 
Badri Prapannacharya, however, came 
back in 1945. Extract of the report, dated 
30th June 1945, of the Home Ministry 
(Ex. D-8) shows that he was reinstated as 
religious head and Guru as also the ad- 
ministrative head of Laxmanbag with 
certain limited rights by the State. He 
was only supposed to manage the temples 
of Laxmanbag at Rewa for which he was 
to be given a sum of Rs. 2,000/- as 
monthly allowance. He could appoint an 
Adhikari or manager of the Laxmanbag 
with the approval of the Minister-in- 
Charge, Dharmarth This report, which 
was ultimately approved by the Secre- 
tary concerned, specifically provides that 
in future Swami of Laxmanbag shall 
have no right to suggest men as their 
successors who are not bona fide subject 
of the State. The accounts were subject- 
ed to scrutiny of the State Accounts 
Office and administration was to be super- 
vised through the Minister-in-Charge, 
Dharmarth All this recommendation of 
the Secretary of the Dharmarth Depart- 
ment was ultimately approved by Maha- 
raja Gulab Singh on @-7-1945, as appears 
from Ex. D-7. Thus, Swami Badri 
Prapannacharya held the office as man- 
ager only under the conditions specified in 
Exs. D-6 and D-7. His power in regard to 
the appointment of his successor was 
limited by Exts. D-6 and D-7 to just sug- 
gest a name of a person who was the bona 
fide resident of the State. For this reason 
also, Swami Badri Prapannacharya could 
not appoint the appellant as his successor 
to that office. The Will Ex. P-1, therefore, 
does not confer upon the plaintiff the 
status of the Head of Laxmanbag called 
by whatever name. For this . reason also, 
the plaintiff's suit must fail . 

17. In view of our finding that the ap- 
. pellant was not eligible to be appointed 
Mahant of Laxmanbag, it is not necessary 
to dwell upon the question of State inter- 
ference in the matter of that appointment. 
However, since the learned counsel. have 
addressed the Court at considerable 
length, we deem it just to express our 
opinion in that behalf also. For the ap- 
pellant, it was sought to be argued on the 
strength of depositions of Kirmalacharya 
(P. W. 2; para 6), Harbansacharya (plain- 
tiff P. W. 4 para 9) and Pitambardas 
(P. W. 5: paras 4 and 5) that Laxmanbag 
is more or less a branch of Ramanuja 
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School of Vaishnavas eight main seats in 
India. It was, therefore, submitted tħat 
the custom .prevailing in those seats- 
would be deemed to be the custom of 
Laxmanbag. In our opinion, this is not. so. 
We have noticed the law that in the ab- 
sence of any rule laid down by the found- 
er, it is the custom of each particular 
Math that matters. Kirty, J. of the Allaha- 
bad High Court in Krishna Singh v. Ma- 
thura Ahir AIR 1972 All 273, Para 35 has 
very correctly pointed out that if the fol- 
lowers of a particular Math adopted a 
practice in accordance with the prevailing 
custom and usage generally obtaining in 
various other Maths, it may not be neces- 
sary to prove such custom or usage inde- 
pendently by adducing evidence of numer- 
ous instances. But then this only r2lates 
to the mode of proof of custom of any 
particular Math. The custom nevertheless 
has to be of that particular institution. 

18. Learned counsel for the appellant 
argued that there is no document or any 
other kind of evidence to show that the 
founder prescribed any mode of succes- 
sion to the office of the head of Laxman- 
bag. That being so, submitted the learned 
counsel, ordinarily the custom of the 
particular institution must prevail. On the 
other hand, the learned Government 
Advocate for the respondent took up 
through the various documents in his at- 
tempt to establish that the appointments 
of head of Laxmanbag so far had the ap- 
proval of the Maharaja who was then the 
Sovereign, and that the Raj-Guru and the 
head of Laxmanbag were to be one per- 
son. The oral evidence adduced by the 
appellant (P. W. 2, P. W. 3, P. W. 4 and 
P. W. 5) is not sufficient to establish the 
custom pleaded. They all speak of the 
custom of other Maths belonging to Rama- 
nuj School of the Vaishnavas. It is not 
the case of the appellant as pleaded in 
the plaint (paragraphs 6 and 9) that the 
eustom prevailing in other institutions 
propagating the same faith has been 
adopted as the custom of Laxmanbag. Tha 
oral evidence, therefore, does not help the | 
appellant. His documentary evidence con- 
sists of Will Ex. P. 5, dated 6-8-1919 
whereby Swami Janardancharya, the then 
Head of Laxmanbag, nominated his dis- 
ciple Badri Prapannacharya to be the head 
of the institution on his death. This Will 
does indicate that the Head of Laxmanbag 
had appointed his successor. 

19. Ex. P-6 is a Patta granted by the 
Political Agent, Rewa. It recites that the 
Agent to the Governor General had con- 
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sented to the installation of Swami Janar- 
dandas as Head of Laxmanbag. Certain 
properties including the villages, which 
were settled with the earlier Head, were 
entrusted to him. This document is dated 
1-9-1881. Ex. D-29, dated 24-12-1915/8-1- 
1916, is the Darbar order issued by the 


Dharmarth Department on the subject of 


appointment of. competent Mahants. In 
this order, it was made clear that the dis- 
ciples need not think that they were 
necessarily to be appointed successors 
even though they may not have the re- 
quisite qualifications. It was made clear 
that only competent disciples were to be 
preferred. Ex. P-44, dated 23-8-1919, is a 


communication made to the then Ruler by .- 


the then Superior of Laxmanbag apprising 
him that Swami Badri Prapannacharya 
was his Chela A document proposing 
Badri Prapannacharya to be his successor 
was also annexed with that letter. It was 
expressly requested that the Maharaja 
may appoint him as his successor-Mahant 


(amt wag agi ae saat Parse fra h aly 


arra fra fear è). The order, dated 
27-10-1920 (Ex. D-25), shows that 
the Regent, Rewa Raj, approved the 
appointment of Badri Prapanna- 


charya as the Adhikari (Head) of Laxman- 
bag. It further indicates that financial 
control rested with the administration and 
committees were to manage the institu- 
tion. The order of the Darbar, Rewa, 
dated 26-3-1923 (Ex. D-26), shows that 
Swami Janardanacharya had expressed 
that the appointment of a successor was 
within the jurisdiction of the Darbar. 
This order shows that due to regard for 
late Swamiji and considering the past 
conduct of Badri Prapannacharya, it was 
reported to the Ruler that Badri Pra- 
pannacharya be appointed as successor to 
late Mahant. Ex. D-27, dated 29-7-1923, 
shows that by order of the Ruler, dated 
27-3-1923, Badri Prapannacharya was ap- 
pointed the head of Laxmanbag. Pursuant 
to this appointment, the Ruler directed by 
another order, dated 30-9-1923 (Ex. P-28), 
that Rs. 6,000/- per month be given to 
Swami Prapannacharya from the Dhar- 
marth Department of the State. We have 
already seen (Exs. D-30, D-31 and D-6) 
that Badri Prapannacharya had to with- 
draw himself but was later reinstated as 
head of Laxmanbag on certain condition 
and with very limited rights by the Ruler. 

20. Another feature to be noticed is 
that right from the year 1919, a Commit- 
tee was appointed for management of the 
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affairs of Laxmanbag.: Ex. D-24, ` dated © 


` 12-12-1919, which is a report of the . Re- 


gency Council, Rewa shows that a Com- 
mittee was appointed for the management 
of Laxmanbag. This Committee included 
as its members the Head of Laxmanbag; ` 
the Superintendent, Dharmarth. Depart- - 
ment; Cashier, Accountant and . another ~^ 
member Captain Gopalsingh. Ex. D-25, - 
dated 27-10-1920, shows that Committees’ 
were appointed and they were expected 
to manage the affairs of Laxmanbag. It 
appears that in the absence of Swami 
Badri Prapannacharya, the institution was 
managed by the Darbar through’ these 
Committees. Even after the reinstatement 
of Swami Badri Prapannacharya, there is 
nothing on the record to show that these 
Committees ceased to function. On the 
other hand, the various. documents filed 
by the parties show that even after the 
formation of the State of-Vindhya Pradesh 
and after the Vindhya Pradesh became a 
Part-C State, the institution was being 
managed through a Committee of which 
one of the members was Swami Badri 
Prapannacharya. We have on record an 
agreement, dated 30-3-1954 (Ex. D-32); 
entered into between the President of - 
India on the one hand and Chairman and 
Members of the Committee constituted by 
the State Government on the other. This 
document shows that the Committee was 
in existence and was managing the affairs 
of the institution before this date. The re- . 
citals in this agreement show that at one 
time Maharaja Gulab Singh took over pos- 
session of the properties of Laxmanbag 
and since then they were treated as Gov- 
ernment properties. Temples were also 
taken under the State management and - 
the State allowed a grant of Rs. 6,000/- 

per month for the maintenance of Lax- 

manbag. The agreement shows that from 

1-4-1954, the management of Laxmanbag 

was to be handed over to the Committee. . 
The members of this Committee were to 

be the Mahant of Laxmanbag as Chairman 

and the Deputy Commissioner as one of its 

members. The Committee took over posses- 

sion and management of the properties of 

Laxmanbag. The general. superinten- - 
dence of the institution was to vest in the 
Divisional Commissioner. It was specifical- 
ly provided thatin case of mismanage- 
ment, the Government shall) have >the . 
power to depute an officer to enquire and 
recommend a scheme of administration for 
the management of the institution. The 
term of the first Committee was.to be for 
five years and the Mahant of the institu-. - 
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tion was always-to be its Chairman. Any 
vacancy was to be filled in by the Govern- 
ment in consultation with the Swamiji of 
Laxmanbag.. In- religious and spiritual 
matters and also.in respect of traditions 
and Sect (Sampradaya), the Committee 
was to give due regard to the views of the 
Mahant. This volume of evidence on re- 
cord points out that it was the Maharaja 
of Rewa who founded the institution of 
Laxmanbag, installed its Head who was 
also to be the Raj-Guru and then had been 
appointing successors. The State at all 
times exercised through the Maharaja the 
control over the appointment of the Head 
of that institution and through its Dhar- 
marth Department had control over the 
management of its affairs and properties. 
Grants were made to the institution. The 
evidence also discloses that at least from 
the year 1919, the Committee was appoint- 
ed by the Raj/State for the management 
of the institution. The evidence further 
discloses that. in the matter of appoint- 
ment of Head of the. institution, the Raj/ 
State and the Maharaja were to give due 
regard to the recommendations made by 
the Swamiji, the spiritual head of the in- 
stitution. This only shows that the head of 
the institution, styled as Mahant/Swamiji, 
could at best suggest and recommend his 
successor and had/has no further say in 
the matter. It is common ground that nei- 
ther the Maharaja of Rewa nor the.State 
ever either appointed or sanctioned or ap- 
proved the nomination of the plaintiff as 
head of Laxmanbag. The deposition of 
Shri Martand Singh and the various docu- 
ments, Exs. D-2, D-4 and D-34, show that 
despite the Will Ex. P-1, the State and the 
Maharaja of Rewa never agreed to the ap- 
pointment of the plaintiff as the head of 
Laxmanbag -and instead ultimately the 
State appointed Shri Raghvacharya. Our 
conclusion, therefore, is that although the 
Will Ex. P-1 names the appellant-plaintiff 
as the successor of Swami Badri Pra- 
pannacharya, he never acquired that sta- 
tus for want of approval of the State. and 
` the Maharaja of Rewa. 


21. A:ifurther argument was advanced. 
on behalf-of the . appellant that after the 
enforcement of the Constitution, the State - 


had-no power. to interfere with the religi- 
ous practice of the institution- of Laxman- 
bag.. The appointment of Mahant, says the 
learned counsel, is the religious- practice 
of the institution and the State inter- 
fererice in that behalf offends Articles 25 
and 26: (b) of the.. Constitution. Our Con- 
stitution is-neither anti-God nor anti-reli- 
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gion, but treats all religions with respect. 
It does not interfere with or seek to en- - 
croach upon the liberty either of _ those 
who.are religious-minded or of those: who 
do not believe in religion one way: or the 
other. In Commr., Hindu Religious Endow- 
ments v. Lakshmindra Thirtha Swamiar 
of Shri Shirur Mutt AIR 1954 SE. .282, 
Mukherjea, J. while considering. the 
meaning of the expression “affairs of reli= . 
gion” appearing in Article 26 of the Con-.. 
stitution characterised the following ob- - 
servation of , Latham, C. J. of the High 
Court of Australia in Adelaide Company 
v. The. Commonwealth, 67 CLR 116. at 
p. 127 as “very weighty”: 

“It is sometimes suggested in discussions 
on the subject of freedom of religion that, 
though the civil government -should-not 
interfere with religious ‘opinions’ it- 
nevertheless. may deal as it pleases:'-with . 
any ‘acts’ which are done in. pursuance of 
religious belief without infringing - the 
principle of freedom of religion. It- ap- 
pears tome to be difficult to maintain this 
distinction as relevant to the interpreta- 
tion of Section 116. The section refers in 
express terms to the ‘exercise’ of religion, 
and therefore it is intended to. protect . 
from the operation of. any Commonwealth 
laws acts which are done in the exercise 
of religion. Thus the section goes far be- 


„yond protecting liberty of opinion. It pro- 


tects also acts done in pursuance of religi- 
ous belief as part of religion.” 

The learned Judge said that these obser- 
vations apply fully to the protection of re- 
ligion as guaranteed by the Indian Con- 
stitution.. According to the learned Judge, 
the religion may not only lay down -a.Code 
of ethical rules for its followersto accept 
but it might also prescribe rituals and ob- 
servances: ceremonies and modes. of wor- 
ship which are regarded as integral parts 
of religion and these forms and observan- 
ces might extend even to matters of food 
and dress. Thus what is protected under 
Arts. 25 (1) and 26 (b) are the religious 
practices and ‘the right to manage affairs 
in matters of religion. A practice, which 
is purely secular, would not offend Arti- 


- cle 25 (1) or Art. 26 (b) of . the Constitu- 


tion. Similarly, affairs which are control- 
led by statutes, if secular in character, 
will also be outside the scope of these 
Articles. It is only when a particular-prac- 
tice is a religious practice or the affairs 
are the affairs in matters of veligion that 
protection under Articles 25. (1) and 26 (b) 
can be claimed. At page 404 of his Book], 
‘Hindu Law of Religious and Charitable’ 
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Trusts’, Shri Mukherjea points out that 
a decision on the question as to whether 
a certain practice is a-religious practice or 
not as well as the question as to whether 
. an affair in question is an affdir in matters 
of religion or not may present difficulties 
because sometimes practices, religious and 
secular, are inextricably mixed up. The 
Supreme Court in Ratilal v. State of 
Bombay, AIR 1954 SC 388 has also ex- 
pressed a similar view. It has - further 
been observed that in cases of doubt, the 
Court should take a common sense view 
and be actuated by considerations of prac- 
tical necessity. If an obviously secular 
matter is claimed to be matter of religion 
or if an obviously. secular practice is al- 
leged to be a religious practice, the Court 
would be justified in rejecting the claim 
because the protection guaranteed by 
Articles 25 (1) and 26 (b) cannot- be ex- 
fended to secular practices and affairs in 
regard to denominational matters which 
are not matters of religion. It cannot be 
denied that temples and Maths are religi- 
ous denominations and are entitled to pro- 
tection under Article 26 (b) of the Con- 
stitution. 

22. Any discussion on this topic will 
always remain incomplete without refer- 
ence to the celebrated judgment of the 
Supreme Court in Shri Govindlalji v. 


State of Rajasthan AIR 1963 SC 1638.. 


Quoting the observations of Mukherjea, J. 
in Commr. Hindu Religious Endowments 
v. Sri Lakshmindra Thirtha Swamiar of Sri 
Shirur Mutt AIR 1954 SC 282 Gajendra- 
gadkar, J. (as he then was) said that reli- 
gious practice to which Article 25 (1) re- 
fers and affairs in matters of religton to 
which Article 26 (b) refers, include prac- 
tices which are an integral part of the re- 
ligion itself and the protection guaranteed 
by Articles 25 (1) and 26 (b) extends to 
such practices. It has further been laid 
down in that case that in deciding the 
question as to whether a given religious 
practice is an integral part of the religion 
or not, the test always would be whether 
it is regarded as such by the community 
following the religion or not. This ques- 
tion will always have to be decided by 
the Court and in doing so. the Court may 
have io enquire whether the practice in 
question is religious in character and if it 
is, whether it can be regarded as an in- 
tegral or essential part of the religion, 
and the finding of the Court on such an 
issue will always depend upon the evi- 
dence adduced before it as to the con- 
science of the community and the tenets 
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of its religion. The Court has cautioned 
that a distinctiom may always be made be- 
tween practice which is. religious and 
practice in regard to a matter which is 
purely secular and has no element of re- 
ligion associated with it Im Ratilal’s case 
(supra), a similar view was taken where it 
was said thatin regard toaffairs im mat- 
ters of religion, the right of management 
given to a religious body isa guaranteed! 
fundamental right which no legislatiom 
can take away. On the other hand, as re- 
gards administration of property which a 
religious denomination is. entitled to owm 
and acquire, it had undoubtedly the right 
to administer such property, but only im 
accordance with law. Reference may also 
be made to a decision of the Supreme 
Court in His Holiness Srimad Perarulala 
Ethiraja Ramanuja Jeeyar Swami v. State 
of Tamil Nadu AIR 1972 SC 15868. In this: 
case, by an amendment made:im certaim 
provisions of the Tamil Nadu. Hindu, Re- 
ligious and Charitable Endowments: Act, 
the choice of the trustee in the matter of 
appointment of an Archaka is no longer 
lumited by operation of rule of next-in- 
line of succession in temple where the 
usage was to appoint the Archaka om here- 


ditary principle. The question before the_ 


Supreme Court was whether this piece of 
legistatiom amounted to interference with 
any religious practice or matters of reli- 
gion. As a fact, it was: found that. im Tamil 
Nadu there are several temples where the 
appointment of an Archaka is: governed by 
the usage of hereditary suecession andi 
that such Archaka had never been regard- 
ed as spiritual head of any institution.. The 
functions to be performed by him includé 
religious functions and the Archaka may 
be well versed in necessary rituals: to be 
performed in the temple. It was held that 
the appointment of Archaka is a secular’ 
function and the fact that in some temples: 
the hereditary principle was followed ir 
making the appointment would not make 
the successive appointment anything: but 
secular. The following passage from the 
decision in Saifuddin. Saheb v. State of 
Bombay AIR 1962 sc 853 was quoted and 
appien: 


TERN The second is that what consti- ` 


tutes an essential part of a religion or re- 
ligious practice has to be decided by the 
Courts with reference to. the doctrine of a 
particular religion and include practices. 
which are regarded by the community: as 
a part of its religion.” 

Judged in the light of these decisions. of 
the Supreme Court and the views express- 


od 
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ed by Mukherjea in his treatise ‘Hindu 
Law of Religious and Charitable Trusts’, 
the history of the institution and the facts 
stated by us above show that holy saint 
(Swami Mukundacharya) was accepted by 
the then Maharaja of princely State of 
Rewa as the Raj-Guru and was persuaded 
to stay in the premises of Laxmanbag 


group of temples to which were dedicated 


large properties. ‘The Ruler, his family 
and the subjects always has a very high 
regard for the Swamiji who was given 
from the State funds a fixed sum for wor- 
ship and maintenance of the institution as 
also for his own maintenance. The Dhar 
marth Department of the State always 
had a control over the financial as also 
other managerial aspects of the institu- 
tion. The succeeding ‘Swamijis’ used to 
be from among the disciples (Chelas) of 
Swamiji and was a person belonging to 
Ramanuj School of Vaishnava cult 
But he had ony a right to 
suggest the successor and the Maha- 
raja, while accepting the nomi- 
nations would give due regard to his re- 
commendations. On all these facts, even if 
it is to be held that the Laxmanbag is a 
Math, that Swamiji is a spiritual head of 
the institution and, therefore, ‘Mahant’ 
end that the appointment of such superior 
ïs religious matter as opposed to secular, 
then too, according to the particular prac- 
tice prevailing in that institution, it has to 
be held that the head ‘of the institution 
cannot be appointed except with the ap- 
proval of the State and ex-Maharaja of 
Rewa as the person so appointed has also 
to be the Guru of the ex-Maharaja and 
his family. If for any reason it is held that 
the appointment being a religious prac- 
tice, any interference in that be- 
half may be protected under Articles 25 
and 26, even then on our finding that the 
eppellant/plaintiff is not a celibate 
(Virakt) and that his predecessor. Badri 
Prapannacharya had no right to choose or 
appoint his successor, the appellant’s ap- 
intment as the head/Mahant of Lax- 
manbag cannot be upheld and he has to be 
en-suited, because as a plaintiff he has to 









23. The appellant has made a categori- 
cal statement before us in writing, dated 
5-9-1980, that he shall have no ,objection 
to the functioning of the Committee as 
envisaged in the agreement, dated 30-3- 
1954 (Ex. D-2). That Committee shall, 
therefore, continue to function according 
to the terms of that agreement 
Further, in view of the appellant restrict- 
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ing his claim only to the relief of declara- 
tion of his status as Mahant/Head of Lax- 
manbag, it is also not necessary for us to 
decide whether the entire properties in- 
cluded in’ Schedules ‘A’ and ‘B’ of the 
plaint belong exclusively to the institution 
or that those detailed in Schedule ‘B’ are 
properties gifted to Swamiji/Mahant per- 
sonally over which the plaintiff has ab- 
solute domain. It may, however, be point- 
ed out that although there is no legal bar 
to a Mahant or even toa Sannyasi ac- 
quiring or holding personal properties 
which on his death shall pass not to his 
natural relations but to his spiritual heirs, 
yet since Mahant is a person free from 
all worldly connections and is a celibate 
having no family of his own, the presump- 
tion is that what he holds or acquires is 
held or acquired by him on behalf of the 
Math to which his life is devoted (See 
Mukherjea’s Hindu Law of Religious and 
Charitable Trusts, pages 356-9). In the 
present case, the plaint contains no aver- 
ments as to how and from whom the pro- 
perties in Schedule ‘B’ were acquired. 
Further there is hardly any proof of the 
alleged acquisition. 

24. The appeal fails and is dismissed 
with costs. Hearing fee as per schedule. 
Since the appeal was permitted to be filed 
court- 
fee payable on the memorandum of appeal 
be recovered from the appellant. 

Appeal dismissed. 
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Punjab National Bank, Appellant v, 
Beniprasad Maheshwari and others, Re- 
spondents, 

First Appeal No. 146 of 1976, D/- 31-7- 
1980.* 

(A) Railways Act (9 of 1890), Ss. 73, 77 
— General responsibility of railway as 
carrier — Nature and extent of. 


Except in cases where any cause out of 
the causes enumerated in clauses (a) to (i) 
of S. 73, is present the responsibility of 
the railway as carrier is absolute. A com- 
bined reading of the principal provision 
along with the proviso makes it clear 
that even in cases where loss etc. is prov- 


*Against judgment and decree of K. K. 
Verma, 2nd Addl. Dist. J., Hoshangabad, 
D/- 7-5-1976. 
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ed to- have arisen. from any of the causes 
enumerated in clauses (a) to (i), the rail- 
way will be held liable unless it proves 
that it had. used reasonable foresight and 
care. In short the character ‘of liability of 
the railway is that of an insurer. 
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. (Para 18) 
- Section 77 also alters or varies the ab- 
solute liability of the railway under S. 73. 
S. 77 deals with the responsibility- of a 
railway administration after termination 
of transit. The period of time after the 
termination is divided into two distinct 
periods of time (1) within 7 days and (2) 
after seven days of the termination of 
transit. In the former case, for loss, etc. of 
the goods; the liability of the railway 
would be that of a bailee; but for goods 
carried at owner’s risk rate it shall be 
liable only: on proof of negligence or mis- 
conduct. However, in the latter case the 
railway administration shall not be liable 
for loss etc. i e. after the expiry of 7 days 
after termination of transit. (Para 22) 

- (B) Railways Act (9 of 1890), Ss. 73, 77 
— Expression “in transit” occurring in 
S. 73. — Interpretation of. 

“Under Section 73 the railway is liable 
"for the loss, destruction, damage, de- 
terioration or non-delivery in transit.” 
The expression “in transit” has been used 
to indicate the responsibility of the rail- 
Way in respect of the period up to the 
termination of transit. When the transit 
terminates has been indicated in clause (a) 
of sub-section (5) of Section 77 of the Act. 
(Para 21) 


Cases Referred: Chronological Paras 
AIR 1957 Madh Pra 114 24 
J. P. Sanghi, for Appellant; A. R. 


Choube (for No. 1) and N. S. Kale (for 
No. 3), for Respondents. 


-U. N..BHACHAWAT, J.:— This is an 
appeal by the plaintiff against the judg- 
ment and decree dated the 7th May, 1976 
of the Court of If Additional District 
Judge, Hoshangabad, in Civil Suit No. 7-B 
of 1972. 


2. The plaintiff Bank had filed the suit 
for recovery of Rs. 35,574-93 (Rs. 28,000/- 
principal + Rs. 84/- Bank Commission 
and Rs. 7490-00 interest at the rate of 11 
per cent per annum) against all the 3 de- 
fendants, who are respondents herein. The 
suit has been decreed for Rs. 32074.00 
(Rs. 28,000/- principal, interest, 4074/- 
calculated at the rate of Rs. 6 per cent 
per annum) with costs and future inter- 


ests at the rate of 6 per cent per annum. 
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on the principal amount from the: date of 
the suit till realisation against defendant 
No, 2; for Rs. 148-00 against defendant 
No. 1 and has been totally dismissed 
against defendant No. 3. Being. aggrieved 
by this judgment, the ‘plaintiff Bank has | 
filed the present appeal claiming a total 
amount of Rs. 35,574-93 against all the 
defendants. 


3. At the outset it may be “mentioned 
that the finding of the trial Court dis- 
allowing a sum of Rs. 3350/- in respect 
of the interest amount was not assailed 
before us during the course of the argu- 
ment, 


4. Defendants Nos. 1 and 2 are the mer- 
chants dealing in grains at Pipariya. They 
had their respective accounts with the 
plaintiff Bank-(hereinafter referred to as 
‘the plaintiff’). These defendants were al- 
lowed bill-discounting facilities by the 
plaintiff. 

5. The undisputed facts are that on 
9th February, 1970, defendant No. 2 had 
booked 110 bags of Tevra Dal from Pipa- 
riya for Hubli under railway receipt 
No. B-670243 (Ex. P. 3). Thereafter on 
16-2-1970 again defendant No. 2 had 
booked 110 bags of Tevra Dal under rail- 
way receipt No. B-670346 (Ex. P. 7) from 
Pipariya Railway Station to Hubli. In 
both these railway receipts the consignor 
himself was the consignee. Defendant 
No. 2 the consignor had obtained the deliv- 
ery from the Railway of the goods book- 
ed under the said railway receipts on 
executing indemnity bonds (Ex. D/1 to 
Ex. D/4) on 28th February, 1970 and 6th 
March, 1970 respectively on the ground 
that the original railway receipts were 
lost. 


6. The case of the plaintiff briefly stat- 
ed as laid in the plaint was this. 


Defendant No. 2 drew a hundi for 
Rs. 11,500/- (hereinafter referred to as 
‘bill No. 1°) in respect of the price of 
goods that were booked under railway re- 
ceipt No. B-670243 (Ex. P-3) in favour of 
defendant No. i on one Bajranglal Agra- 
wal of Hubli and delivered it to defendant 
No. 1 along with the said railway receipt 
duly endorsed in favour: of defendant 
No. 1, who got it discounted in his account 
with the ‘plaintiff on 28-2-70 having en- 
dorsed that and Railway receipt (Ex. ‘P-3) 
in favour of the plaintiff and delivered 
both to the plaintiff. The plaintiff after 
deducting its commission-charges Rs. 36- -00 
credited a sum of Rs. 11,464-00 in the ac- 
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count of defendant No.1 and as per the 
written direction of defendant No. 1 trans- 
ferred it the same day in the account of 
defendant No. 2. Defendant No. 2 drew 
another hundi for Rs. 12,500/- (hereinafter 
referred to as ‘bill No. 2’) in respect of the 
price of the goods booked under | railway 
receipt No. B-670346 (Ex. P. 7) on Baj- 
ranglal Agrawal of Hubli, in favour of de- 
fendant No. 1 and delivered fhe same 
along with the railway receipt (Ex. P. 7) 
duly endorsing it in favour of defendant 
No. 1 to defendant No. 1, (sic) who obtain- 
ed the payment of this bill No. 2 from the 
plaintiff on getting it discounted in his ac- 
count after duly endorsing it and the 
railway receipt (Ex. P. 7) in favour of the 
plaintiff. f 

The aforesaid bills No..1 and No. 2 were 
retired by the drawee. When plaintiff inti- 
mated defendant No. 1 this fact and de- 
manded the amount of bills, bank charges 
and interest, defendant No. 1 gave to the 
plaintiff two fresh bills, Ex. P. 11 dated 
27-4-70 for Rs. 16000/- in respect of rail- 
way receipt (Ex. P. 3) and Ex. P. 12 dated 
24-4-70 in respect of the railway receipt 
(Ex. P. 7) for Rs. 12,000/- drawn by de- 
fendant No. 2 in favour of defendant No. 1 
M/s. Premchand Kalabhai of Jamshedpur 
and duly endorsed by defendant No. 1 in 
favour of the plaintiff, and got transferred 
Rs. 700/- from the account of defendant 
No. 2 to the account of defendant No. 1 
and thus defendant No. 1 got his account 
adjusted in respect of bills Nos. 1 and 2; 
but these bills Ex. P. 11 and Ex. P. 12 were 
also not retired by their drawee, hence 
the defendant No. 1 was liable to pay the 
sum of Rs. 28084 inclusive of bank 
charges, with interest .at the rate of 11 per 


cent per annum from 27-4-1970 till the- 


date of payment to the plaintiff. 

As the railway receipts (Ex. P. 3) 
(Ex. P. 7) were endorsed in favour of the 
plaintiff, against the discounting of the 
bills, the plaintiff became the owner of 
‘the goods that were booked under these 
railway receipts and it alone was entitled 
to the delivery of those goods; defendant 
No. 2 had no right to take delivery and 
defendant No. 3 had no justification to 
deliver the goods to defendant No. 2. 
Therefore, defendant No. 2 was liable to 
plaintiff for illegally obtaining delivery 
of the goods and defendant No. 3 was 
liable for making a delivery to wrong per- 
son and not making delivery to plaintiff. 

On the aforesaid grounds, the plaintiff 
sought decree for the amount claimed 
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jointly and , severally against each de- 
fendant. 

7. Defendants No. 1 and No. 3 resisted 
the claim of the plaintiff; defendant No. 1 
denied his having endorsed that bills and 
railway recèipts in question as` also hav- 
ing discounted them in his account with 
the plaintiff. He denied that he either ob-. 
tained payment of these bills or got the 
amount credited in his account and also 
that he got an amount transferred from 
his account to the account of defendant 
No. 2. In short his defence was of total 
denial. 

8. Defendant No. 3, while admitting - 
the delivery of the- goods under railway 
receipts (Ex. P. 3) and (Ex. P. 7) to defend- 
ant No. 2 against indemnity bonds, inter 
alia, contended that-at the time of deli- 
very of the goods, it had no knowledge 
that the railway receipts (Ex. P. 3 and 
Ex. P. 7) were endorsed in favour of the 
plaintiff; that it had acted in good faith 
and under the provisions of the Railways 
Act in effecting the delivery to defendant 
No. 2 and that there was negligence on 
the part of the plaintiff in having accept- 
ed the railway receipts and discounting the. 
bills without verifying whether the goods 
booked under the railway receipts were 
lying undelivered on the dates the bills 
were allegedly discounted. It may be men- 
tioned that the only question debated by 
the learned counsel for the parties was 
about the liability of defendants Nos. 1 
and 3 about the sum of Rs. 28084/-. The 
correctness of the amount was not disput- 
ed of course it was contended on behalf 
of defendant No. 3 that in the event de- 
fendant No. 3 was found liable for effect- 
ing wrong delivery, the liability of de- 
fendant No. 3 could be only for the cost 
of the goods and this amount of Rupees 
28084/- did not represent the cost of the 
goods so also no decree could be passed 
against defendant No. 3. - 

9. None appeared on behalf of defend- 


ant No. 2 nor any cross-objection has 


been filed on behalf of defendant No. 2. 
Defendant No. 2 was ex parte in the trial - 
Court also and has not challenge the im- 
pugned decree passed against him, - 

10. It may also be mentioned that the 
impugned decree for Rs. 148-00 regarding 
the bank commission against defendant 
No. 1 holding that the bills and the rail- 
way receipts were endorsed by defendant 
No. 1 in favour of the plaintiff and pre- _ 
sented by him in his account, has not been 
challenged on behalf of defendant No. 1 
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by filing a cross-objection and as such that 
part of the impugned decree stands final 
against defendant No. 1. 

` 11i. The trial Court has dismissed the 
claim of the plaintiff except for the bank 
commission against defendant‘No. 1 hold- 
ing that “the plaintiff bank has failed to 
. prove that the defendant No. 1 had with- 
drawn the amount of any of these 4 de- 
mand drafts in cash or that the amount of 
those 4 demand drafts was transferred 
from the account of defendant No. 1 to 
the account of defendant No. 2 on his 
written instructions.” _ 

12. The trial Court has dismissed the 
claim against defendant No. 3 holding that 
although the defendant No. 2 had: unlaw- 
fully obtained the delivery of the goods 


. of the said Railway Receipts through his 


counterpart on execution of the indem- 
nity bonds, but as there was no collusion 
in between the defendant No. 2 and the 
Railway employees and as the Rail- 
way employees had bona fide accepted 
_ the indemnity bonds without notice of any 
encumbrance in any one’s favour and had 
made the delivery as per provisions of 
Indian Railways Act and the Goods Tariff 
General Rules, the Railway Administra- 
tion is absolved from any responsibility 
under S. 78-B of the Indian Railways 
Act.” 

13. We shall first proceed to consider 
the question of liability of defendant 
No. 1. The argument of the learned coun- 
sel for the plaintiff to fasten the liability 
on defendant No. l was that defendant 

- No. 1 had presented and got discounted 
the bill after duly endorsing them in fav- 
our of the plaintiff and at the time of pre- 


senting and getting discounted these bills, © 


defendant No. 1 was accompanied by de- 
fendant No. 2, from which it can well be 
Inferred that he was in league with de- 
fendant No. 2 which get further fortified 
from the fact that the amount of the bills 
Nos, 1 and 2 were got transferred by him 
-. from his account to the account of defend- 
ant .No. 2. Therefore, it should be held 
` that defendant No. 1 is also liable for the 
amount of the bills along with defendant 
No. 2. i 

14. Learned counsel for defendant 
No. 1 in his argument in counter reiterat- 


ed the reasonings of the trial Court, inter 


' alia, the contention that from account 
Ex. P-15, it is clear that there was no 
amount due and payable by defendant 
No. 1 in his account. 

15. The discussion by the trial Court 
on the question of liability of defendant 
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No. 1 is contained in discussion of Issues 

Nos, 1 (a) to 4 (c) and 10, in paragraphs 10 

to 28. With regard to the transfer of the 

amount of Bills No. 1 and No. 2 from the 

account of defendant No. 1 and defendant 

No. 2 it would be of material significance 

to point out that there is an omission to 

file the material document and a variance 

in the pleadings and proof on the part of 

the plaintiff. In paragraph 4 of the plaint, 

the plaintiff has alleged “and so a sum of 
Rs. 11464/- was credited to the account of 

the defendant No. 1 who directed in writ- < 
ing to the plaintiff to transfer this amount 

to the account of defendant No. 2 and sa 

it was complied.” With regard to bill 

No. 2, the allegations contained in para- 

graph 4 (b) of the plaint is—‘‘The said de- 
mand draft for Rs. 12,500/- drawn on M/s, 

Bajranglal Agrawal of Hubli was dis- 

counted for Rs. 12,500/- and this amount 
was paid by the plaintiff to the defendant 

No. 1 who signed both the aforesaid docu- 

ments in favour of the plaintiff,” 


16. What is to be impressed upon is 
that with regard to the second bill, nei- 
ther there was a pleading that there was 
any instruction either in writing or oral 
from defendant No.1 to transfer this 
amount from his account to the account of 
defendant No. 2 nor there was any allega- 
tion that this amount was transferred to 
the account of defendant No. 2 from tha 
account of defendant No. 1. Now it is an 
admitted position that no written instruc- 
tion, as alleged with regard to the first 
bill has been placed on record nor there is 
any explanation for its non-production, 
In the evidence of the bank accountant, 
R. S, Pare (P. W. 1) it has been brought 
out on behalf of the plaintiff that on the 
direction of defendant No. 1, the amount 
of bills: Nos. 1.and 2 was transferred to the 
account of defendant No. 2 from the ac-. 
count of defendant No. 1 and regarding 
which the Bank Manager. Shri L. R. Shri- 
vastava had issued transfer vouchers, 
Ex. P-5, Ex. P-6, Ex. P-9° and Ex. P-10, 
It is true that from the vouchers Ex. P. 5, 
Ex. P. 6, Ex. P. 9 and Ex. P. 10, coupled 
with the account Ex. P. 15. it appears 
that the amount of these bills Nos. 1 and 
2 were first credited in the account of de- 


fendant No. 1 and then transferred to the .. 


account of defendant No. 2 on the very 
dates, that is, 28-2-1970 and 10-3-1970; 
but there are no signatures of defendant 
No. 1 on any of these documents. Neither 
in any of these transfer vouchers Ex. P. 5, 
Ex, P. 6, Ex, P, 9 and Ex, P, 10, there is 


`~ 
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a mention that transfer entries were being 
effected as per the instructions of defend- 
ant No. 1. It would also be pertinent to 
point out that with regard to bill No. 2 in 
the plaint it is alleged that on discounting, 
the amount was paid to defendant No. 1, 
whereas the documents Ex. P. 9 and 
Ex. P. 10 and the account Ex. P. 15 indi- 
cate that there was no payment to defend- 
ant No. 1 but a mere credit entry in the 
account of defendant No.1. There is yet 
another important fact which negatives. 
the case of the plaintiff about the transfer 
in defendant No. 2’s account at the in- 
struction of defendant No. 1. R. S. Pare 
(P.W.1) hasin his examinatian-in-chief, 
stated that the amount of these two bills 
was transferred at the instructions of de- 
fendant No. 1; but this part of his version 
is impaired from his own statement in 
cross-examination. In cross- examination, 
he has admitted that except the instruc- 
tions mentioned in pay-in-slips, that is 
Ex. P. 4.and Ex. P. 8, there was no other 
instruction given by defendant No. 1, to 
quote:— 

(Matter in Hindi omitted —. Ed.) 

In Ex. P. 4, which relates to bill No, I 
and in Ex. P. 8 which relates to bill No. 2, 
it is found that there are no such instruc- 
tions, On the contrary, at item Nos. 6 and 
7, instructions are to credit the proceeds 
in the account of defendant No. 1. We are, 
therefore, of the opinion that the finding 


of the trial Court that the transfer of the - 


amount of bills Nos. 1 and 2 from the ac- 
count of defendant No.-1 to the account of 
defendant No. 2 was not at the instruc- 
tions of defendant No, 1, calls for no inter- 
ference, 


17. With regard to the bills (Ex. P. 11 
and Ex. P. 12), the plaintiffs witness 
Shivram Namdeo (P. W. 2) has deposed 
that regarding them an entry, in the re- 
gister of drafts-purchase, was made af 
serial Nos, 543 and 544 and the respective 
amounts of Rs, 16000/- and Rs. 12000/- of 
these bills were credited to the account of 
defendant No. 1 on the day they were 
presented. He further deposed that on that 
day a credit entry of Rs. 1760/- was also 
made in defendant No. 1’s account, the 
same amount being transferred from the 
account of defendant No. 2 and that on 
that very day, that is, 27-4-70 Rs. 46,260/- 
were debited.in the account-of defendant 


No. 1 in respect of the bills that had re- ` 


turned unpaid, This account of defendant 
No. 1 is Bx. P. 15, Thus, from the evidence 
of Shivram Namdeo (P, W. 2), it appears 
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that whenever the bill was discounted a 
credit entry was made in the account of 


. defendant No. .1 and ‘when it was returned 


unpaid that entry was- reversed by 
debiting the account of defendant No. 1, 
On the pérusal of the account (Ex. P. 15), 
it is clear that there is nothing due in that 
account from defendant No. 1. No evi- 
dence was pointed out to us to indicate 
that amount of bills (Ex. P, 11 and 
Ex. P. 12) was paid to the defendant 
No. 1 or that against. the credit of these 
bills in his account any money was drawn 
by defendant No. L ..........0 In such a 


‘situation as held by the trial Court, no 


liability can be cast on defendant No. 1. 
Further on plaintiffs own showing these 
bills (Ex. P. 11 and Ex. P. 12) were given 
to plaintiff in lieu of the amount that was . 
due to the plaintiff in respect of bills 
Nos. 1, 2 and admittedly the amount of 
those bills was transferred from the ac- 
count of defendant No. 1 to the account of 
defendant No. 2 and as found by us, it was 
without the instructions. of defendant 
No. 1. In such a situation defendant No. 1 
cannot be held Hable, in respect of any 
of these four bills. For these reasons, we 
are unable to persuade ourselves to take 
a view contrary to the one taken by the 
trial Court. The trial Court has 
arrived at this finding on the evalua- 
tion of the evidence on record and 
as ‘on the perusal of the evidence on 
record, we are affirming its finding, we 
do not find it necessary to restate the 
effect of the evidence and reiterate the 
reasonings of the trial Court. We may 
state here that there is no foundation for 
the plea of any league between defen-. 
dants ‘Nos. 1 and 2in the plaint. Hence the 
argument of the learned counsel regard- 
ing league between these defendants can- 
not be entertained, a 

18. We now turn to the consideration 
of the question of liability of defendant 
No. 3, the Railway, The trial Court has 
decided the question of liability of defen- 
dant No. 3 on the basis of Section 57 of 
the Indian Railways Act (hereinafter re- 
ferred to as ‘the Act’). The approach of 
the trial Court is under a misconception 
of the legal position. We may here point 
out that Section 57 appears in Chapter VI 
intituled “Working of Railways”. This 
section as its language also suggests has 
nothing to do with the responsibility of 
the Railway Administration. When the 
receipt is not forthcoming this section 
enables the railway administration to 


withhold delivery “until the person en- 
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titled in its opinion to receive them has 
given an indemnity” to its satisfaction 


against the claims of any other person . 


with respect to the goods, who may sub- 
sequently be found or adjudged to be en- 
titled to them. It is Chapter VII intituled 
as "Responsibility of Railway Administra- 
tion as Carriers” which deals with ` the 
subject of responsibility of a railway ad- 
ministration. In this Chapter Section 73 
defines the general responsibility of a 
railway administration amongst others for 
_non-delivery of the. goods. The. subse- 
quent sections in’ this Chapter are like 
proviso or exception to the general res- 
ponsibility laid down in Section 73 of the 
Act. Thus, it follows that if any case falls 


‘within the particular provisions of a sec-' 


tion, following Section 73, that section 
will apply to the exclusion of the provi- 
sion defining the general liability of the 
Railway. Section 73 of the Act reads as 
under : 

‘73. General responsibility of a railway 
administration as a carrier of animals and 
goods — Save as otherwise provid- 
ed in this Act, a railway ad- 
ministration shall be 
the loss, destruction, damage, de- 
terioration or non-delivery, in transit, 
of animals or goods delivered to the ad- 
ministration to be carried by railway, 
-arising from any cause except the follow- 
ing, namely :— . 

(a) act of God; 


(b) act of war; 

(c) act of public enemies; 

(d) arrest, restraint or seizure under 
legal process; 

(e) orders or restrictions imposed by 
the Central Government or a State Gov- 
‘ernment or by any Officer or authority 
subordinate to the Central Government or 
a State Government authorised in this be- 
half; 


( act or omission or negligence of the 


consignor or the consignee or the agent 
or servant of the consignor or the con- 
signee; 


(g) natural deterioration or wastage in 


bulk or weight due to inherent defect, 
quality or vice of the goods; 
' (h) latent defects; 

(i) fire, explosion or 
risk; : 
Provided that even where such loss, des- 
truction, damage, deterioration -or 
delivery is proved to have arisen from any 
one or more of the aforesaid causes, the 
railway administration shall not be reliev- 


any unforeseen 
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is beyond dispute 


non- ` 
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/ ; 
ed of its responsibility for the loss, 
destruction, damage, deterioration ` or 
non-delivery unless the railway ad- 
ministration further. proves that it has 


used reasonable foresight and care in the’ 


carriage of the animals or goods.” 

On a plain reading of the section, it is 
clear that except in cases where any 
cause out of the causes -enumerated in 
Clauses (a) to (i) is present the responsi- 
bility of the railway is absolute. Here 
again it would be pertinent to. say that a 
combined reading of the principal provi- 
sion along with the proviso makes it clear 
that even in cases where loss ete. is prov- 
ed to have arisen from any of the causes 
enumerated in Clauses (a)-to (i), the rali- 
way will be held liable unless it proves 
that it had used reasonable foresight and 
care. In short the character of liability of 
the railway is that of an insurer. 


19. In the back-drop of the aforesaid 
discussion, we proceed to consider whe- 
ther plaintiff’s case is covered under Sec- ` 


tion 73 of the Act. It is undebatable that :- 


Section 2 (4) of the Sale of Goods Act 
makes it clear that a railway receipt is a 
document of title; a mercantile document 
of title and an endorsee thereof would be 
the owner. of the goods covered by it. It 
before us that the 
plaintiff was the endorsee of the railway 
receipts Ex. P. 3 and Ex. P. 7. In this state 
of fact and the law just discussed above, 
plaintiff was the owner of the goods 
covered under the railway receipts and 
entitled to the delivery of the goods, 


20. The learned counsel for the parties 
were unable to point out the dates when 
the goods reached the destination station, 
the dates of delivery of goods to defendant 
No. 2 and also that the goods were de- 
livered to defendant No. 2 prior to the. 
dates of endorsements of the respective 
railway receipts isin favour of plaintiff. It 
cannct be gainsaid that defendant No. 3 
could alone be in possession of the docu- 
ments to prove these facts. 


21. Under Section’73 quoted-above, the 
railway is liable “for the loss, destruc-| 
tion, damage, deterioration or non-deli- 
very in transit.” The expression “in 
transit” has been used to indicate the re- 
sponsibility of the railway in respect of 
the period up to the termination of tran- 
sit. When the transit terminates has 
been indicated in Clause (a) of sub-sec. (5) 


- of Section 77 of the Act. It says “unless 


otherwise previously determined, transit 
terminates on the expiry of the free time 
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allowed (after the arrival of animals or 


goods at destination) for their unloading . 


from railway wagons without payment of 
demurrage, and where such unloading 
has been completed within the free time 
so allowed, transit terminates on the ex- 
piry of the free time so allowed for the 
removal of the animals or goods - from 
railway premises without payment of 
wharfage:” 


22. Section 77 of the Act deals with 
the responsibility of a railway ad- 
inistration after termination of transit. 
The period of time after the termination 
is divided into two distinct periods of 
time (1) within 7 days and (2) after seven 
days of the termination of transit. Sub- 
section (1) of Section 77 of the Act lays 
down that for loss, etc. of the goods with- 
n 7 days the liability of the railway 
ould be that of a bailee; but for goods 
carried at owner’s risk rate it shall be 
liable only on proof of negligence or mis- 
conduct. Sub-section (2) of Section 77 of 
the Act lays down that the railway ad- 
inistration shall not be liable for loss 
etc. after the expiry of 7 days after ter- 
ination of transit. Thus, this Sec. 77 
hich is also in Chapter VII alters or 
varies the absolute liability of the rail- 
way under Section 73 of the Act. In this 
view of the matter, if the railway, defen- 
dant No. 3 wanted to take advantage of 
Section 77 of the Act, it was obligatory 
on it to have pleaded as to what was the 
free period allowed when the goods had 
actually. reached and were actually de- 
livered. 


23. It is a fact that goods have not 
been delivered to plaintiff; who has been 
held to be entitled to; so it is a case of 
non-delivery and as defendant No. 3 who 
was possessed of the requisite informa- 
tion about the termination of transit to 
take benefit of alteration of its absolute 
liability under Section 73 of the Act; has 
neither pleaded nor placed necessary 
facts therefore; we have to infer that the 
non-delivery was in transit. We may 
make it clear that delivery to a wrong 
person, in the instant case to defendant 
No. 2, would not take the case out of the 
ken of the expression ‘non-delivery’ so 
far as the plaintiff is concerned. 

24. Defendant No, 3 has not pleaded 
facts to escape its absolute liability under 
Section 73 of the Act and as such. we 
have no other alternative but to hold the 
railway, defendant No. 3 liable to plain- 
tiff for non-delivery of the goods covered 
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under railway receipt(s) Ex. P3 and 
Ex. P. 7. The question then arises as to 
what should be the amount for which it 
should be held liable. The argument of 
the learned counsel for defendant No. 3 
was that defendant No. 3 could not be 
liable for more than the amount of the 
cost price of the goods and there is no 
proof for that. It is clear from the record 


-~ that Rs. 28000/- which is the amount of - 


bill Ex. P. 11 and Ex. P. 12 does not re- 
present the cost price of the goods as en- 
tries for those very goods in the bills 
Nos. 1 and 2 were for Rs. 11,500/- and 
Rs. 12,500/- that is, Rs. 24000/-. Defen- 
dant’ No. 2 having drawn bills. Nos. 1 and 
2 initially in respect of the goods, it can 
safely be taken to be the cost price of the 
goods. The plaintiff has not pleaded the 
market price of the goods on the date on 
which the goods ought to have been de- 
livered at the destination station. We are 
of the opinion that the railway, defendant 
No. 3 should be held liable for the cost. 
price Rs 24,000/-. (See Union of India v, ` 
Asharfi Devi, AIR 1957 Madh Pra 114). 


25. In the light of the foregoing dis- 
cussion, the decree of the trial Court par- 
tially dismissing the suit of the plaintiff 
against defendant No. 1 is confirmed so 
far as it relates to defendant No. 3, it is 
reversed and the plaintiffs suit against 
defendant No. 3 stands decreed to the ex- 
tent of Rs. 24,000/- with interest on this 


amount at the rate of 6 per cent 
per annum from the date of the 
decree of this Court till realisa- 


tion for which amount and proportionate 
cost, defendant No. 3 shall be jointly and 
severally liable with defendant No. 2. The 
appeal is disposed of as indicated herein- 
above. The decree of the trial Court be 
modified and drawn as indicated herein 
above, 

Order accordingly, 
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G. P, SINGH, C. J., J. S. VERMA AND 
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. (A) M. P. on Agricultural 
Holdings Act (20 of 1960), S. 4 (as sub- 
stituted by Acts 13 and 20 of 1974) — In- 
validating of transfers from lst January, 
1971 by substituted S. 4 — It is on rea- 
sonable basis. 


It is not correct to say that there was 
no basis for making provision in S. 4 for 
invalidating transfers from lst January, 
1971 on the ground that the transfers 
were made in anticipation of or to defeat 
the provisions made by Act No. 13 of 
1974 and on that basis, to say further 
that that Bill which became that Act was 
first published on 22nd December, 1972 
and no person could conceive that the 
Government was contemplating to reduce 
the ceiling limit by amending the princi- 
pal Act before that date and hence, if 
a transferor filed an affidavit that he had 
no knowledge that the ceiling limit was 
going to be reduced by amending the 
principal Act at the time when he made 
the transfer, it should be taken to be 
sufficient to discharge the burden of 
proof laid on the transferor by sub-sec- 
tion (4) of S. 4 at least in those cases 
where the transfers were made before 
the publication of the Bill which became 
Act No. 13 of 1974. (Paras 11, 12) 


It may be remembered that S. 4 of the 
principal Act as substituted by Act No. 
13 of 1974 made provision for avoidance 
of transfers made after 24th January, 
1971 and before the appointed date i.e. 
7th March, 1974 and by Act No. 20 of 

` 1974, Ist January, 1971 was substituted 
in place of 24th January, 1971 as the 
commencement of the period the trans- 
fers made within which can be invalidat- 
‘ed under S, 4. The relevance of these 
dates lies in the fact that the Congress 
Party which was in power at the Centre 
and in most of the States including Ma- 
dhya Pradesh announced its election 
“manifesto on 24th January, 1971 which 
contained revised agrarian policy for re- 
ducing the ceiling limit. The announce- 


ment made by the Congress Party which . 


was in power at the Centre and in most 
of the States was in fact the announce- 
ment of the Government in “power for 
revision of the agrarian policy. S. 4 as 
substituted by this Act, therefore, made 
provision for invalidating transfers made 
after 24th January, 1971. But it must 
have been later noticed that the election 
manifesto beeame known to many before 
it was formally announced and, therefore, 
by ‘Act No, 20 of 1974, 1st January, 1971 
was substituted in place of 24th January, 
1971. There is thus clearly a reasonable 
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basis for fixing the date ist January, 1971 


‘as the beginning of the period, the trans- 


fers made within which can be invalidat- 
ed under S. 4 as amended by Acts Nos, 
13 and 20 of 1974. (Para 11) 


(B) M. P. on Agricultural 


‘Holdings Act (20 of 1960), S. 4 (1), (4) (as 


amended by Acts 13 and 20 of 1974) — 
Special burden of-proof laid by sub-sec- 
tion (4) — Applies to all transfers and 
partition covered by sub-sec. (1). 


The words “in any other manner’ in 
sub-sec, (4) are very wide words and 
they cannot be restricted to unreal trans- 
fers or transfers in the nature of benami, 
Consequently, the special burden of proof 
laid by sub-section (4) will apply to all 
transfers and partitions covered by sub- 
section (1) of S. 4 Sub-see. (4) opens with 
the words “In regard to every transfer to 
which this section applies”. These words 
used in sub-section (4) are wide enough 
to cover transfers and partitions referred 
to in sub-sec, (1), A partition may not be 
in certain context a transfer but in the 
context in which the words “every trans- 
fer” occur in sub-sec. (4), it is clear that 
these words embrace all kinds of ` trans- 
fers to which the section applies and in- . 
clude even partitions falling within sub- 
sec, (1). (Para 13) 


(C) M. P. Ceiling on Agricultural Hold- 
ings Act (20 of 1980), S. 4 (1), (2) (as 
amended by Acts 13 and 20 of 1974) — 
Transfer made between 1-7-71 to 7-3-74 
by person holding land within ceiling 
area fixed by principal Act but more than 
ceiling area fixed by amendment Act, in 
anticipation of or to defeat provisions of 
Act as amended — Can be invalidated. 
1980 ‘RN 525 (Madh Pra) and ‘1980 RN 
482: 1980 Jab LJ 797, Overruled. 


Tt cannot be said that transfers which 
were. saved by sub-sec. (2) of S. 4 of the 
principal Act are not covered. by sub- 
sec. (1) of S. 4 as substituted by Acts 
Nos. 13 and 20 of 1974 on the ground that 
although sub-section (1) as substituted 
by the aforesaid amending Acts operates 
in respect of transfers made between Ist 
January, 1971 and 7th March 1974, sub- 
sec.. (2) of S. 4 of the principal Act con- 
tinued to be effective till 7th March, 1974 
and, therefore, transfers made before 7th 
March, 1974 which fell within the per- 
missible limits of that sub-section were 
not affected. Sub-sec. (1) of S. 4 substi- 
tuted by Acts Nos. 13 and 20 of 1974 
enables the competent authority to de- 
clare void transfers made after 1st Janu- 
ary, 1971 and before 7th March, 1974, 


. 
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was also substituted by these amending ` 


Acts by a new sub-section. Sub-sec. (2) 
of 5. 4 of the principal Act was an ex- 
ception to. sub-section (1) of S. 4 of the 
principal Act and it cannot be read as 
an exception to sub-sec, (1) of S. 4 as 
substituted by the amending Act. For 
finding out, in respect of which transfers, 
the power under- sub-section (1) of Sec. 4 
as substituted by the amending Acts is 
not applicable, one has to turn to sub- 
sec. (2) of S. 4:as substituted by the 
amending Acts and not to sub-sec. (2) of 
S. 4 of the principal Act, 1980 RN 525 
(Madh Pra) and 1980 RN 482: 1980 Jab 
LJ 797, Overruled. (Para 14) 


(D) M. P. Ceiling on Agricultural Hold- 
`- ings Act (20 of 1960), Ss. 5 (3), 4 (1) (2) 
(as amended by amendment Acts 13 and 
20 of 1974) — Transfers during period 
between 1-1-1971 to 7-3-1974 — They are 
hit by S. 4 (1) if not saved by sub-sec, (2) 
and if made in anticipation or to defeat 
provisions of amended Act — Fact that 
transfers were permitted under S. 5 (3) of 
Principal Act — Immaterial. 

Simply because the transfers made 
within the period between 1-1-1971 to 
7-3-1974 were within the exception con- 
tained in sub-sec. (3) of S. 5 of the prin- 
cipal Act, they are not saved from the 
operation of new S. 4 if they were made 
in anticipation of or to defeat the provi- 
sions of the, Act as amended, The new 
agrarian policy having been announced in 
1971, even. land-holders having lands 
within the ceiling limit as prescribed by 
the ‘Principal Act were tempted to trans< 
fer their lands to escape from the oncom- 
ing legislation, These transfers, even 
though permitted by S. 5 (3) of the prin- 
cipal Act, would be hit by new S, 4 un- 
less they are saved by sub-section (2) 
thereof, Even transfers to persons men- 
tioned in clauses (i) to (v) of Section 35 
would be hit, if not exempt, as the policy 
of the Act is equitable distribution of the 
land through the agency of the Govern- 
ment which cannot be implemented by 
individual land-holders, 


(Œ) Interpretation of Statutes — Head- 
ing of section — It does not control plain 
‘language of section, 


M. P. Ceiling on Agricultural Hold- 

ings Act (20 of 1960), S. 4 (4) (as amended 

‘Amending Acts 13 and 20 of 1974) —~ 

Burden placed on transferor, under == 
Not negative. 

It cannot be said that the burden plac- 

ed by sub-sec. (4) of S, 4 on the trans- 


(Para 18) 


(Para 16) 
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feror is to prove a negative fact.. To hold 


that a mere denial or putting forward of 
some plausible explanation for the trans- 
fer would discharge the burden of proof 
laid by sub-sec. (4) would be entirely de- 
feating its provisions for it would be easy 
for every transferor to deny that he 
made the transfer with a view to defeat 
the provisions of the Act and to put for- 
ward a plausible explanation which may 
be entirely false, (Para 17) 


The occasion and reason for making 
the transfer are specially within the 
knowledge of the transferor. It is for him 
to state the facts relating thereto and to 
prove them by preponderance of proba- 


- bilities. If the transferor is able to state 
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and establish any good reason for the 
transfer by preponderance of probabili- 
ties, it should be held that the burden of 
proof laid on him under S. 4 (4) is dis- 


charged. (Para 17) 
Cases Referred:. Chronological Paras 
AIR 1980 SC 1762 11 
1980 RN 467: 1980 MPLJ 97 17 
1980 RN 482: 1980 Jab LJ 797 14 
1980 RN 525 (Madh Pra) 4 
AIR 1979 SC 1487 13 
1978 RN 60 (Madh Pra) 10, 12 
AIR 1977 Andh Pra 51 17 
‘AIR 1976 SC 2363 14 


R. K. Pandey and A, R. Pandey, for 
Petitioner; S. L. Saxena and M. V. Ta- 
maskar, Govt, Advocates, for Respon- 
dents, 


G. P. SINGH, C. J.:— This order shall 
also dispose of Misc, Petition No. 324 of 
1977.. 


2. These petitions involve the con- 
struction of Section 4 of the Madhya Pra- 
desh Ceiling on Agricultural Holdings 
Act, 1960, as it now stands. 

3. The Bill of the principal Act i &e 


the Act as originally enacted was pub- ` 


. lished in the Madhya Pradesh Gazette of 


15th September, 1959, The principal Act 
received the assent of the President on 
20th September, 1960 and the assent was 
first published in the Gazette on Ist Octo- 
ber, 1960,-The Act was enforced by a 
notification issued under Section 1 (3) 
with effect from 15th November, 1961, 


‘Section 7 of the principal Act fixed 28 


standard acres as the ceiling limit of land 
which could be held by a person. The 
principal Act also made provision for de- 
claring void transfers under Section 4 and 
for preventing transfers under Section .5. 
The first set of amendments of the princi- 

Act were made by Acts Nos, 35 of 
1961, 38 of 1965 and 25 of 1966, Thesa 


\ 


` ment of the principal Act. 
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amendments were given 
effect from the date of the 


retrospective 
commence- 
The ceiling 
limit under Section 7 of the Act was re- 
duced from 28 to 25 standard acres, 
There were some minor amendments in 
Sections 4 and 5. These two sections as 
amended by the aforesaid Acts read as 
follows:— 
~ "4. (1) Notwithstanding anything con- 
tained in any law for the time being in 
force, where after the date of publica- 
tion of the Madhya Pradesh Ceiling on 
_ Agricultural Holdings Bill, 1959 (36 of 
°1959), in the Gazette, but before the com- 
mencement of this Act, any holder has 
transferred any land held by him by way 
of sale, gift, exchange or otherwise or 
has effected a partition of his holding or 
part thereof, the competent authority 
may, after notice to the holder and other 
persons affected by such transfer or parti- 
tion and after such enquiry as it thinks 


. fit to make, declare the transfer or parti- 


tion to be void if it finds that the trans- 
fer-or the partition, as the case may be, 
was made in anticipation of and to defeat 
the provisions of this Act. 

(2) Nothing in this section shall apply 
to—. 

(a) a transfer made by a holder who 
does not. hold land in excess of the ceiling 


` area on the date of the transfer; 


(b) a transfer by. way of sale to any 
person specified in categories (i) to (v) of 
sub-sec, (1) of Section 35 or to a holder 
holding land less than five standard 
acres on the date of the transfer. 

(c) a transfer by way of donation to a 


‘Bhoodan Yagna Board constituted under 


the law relating to Bhoodan Yagna for 
the time being in force. 

(3) Any person aggrieved by an order 
of the competent authority under this 
section may prefer an appeal against such 
“order to the Board of Revenue. The de- 


cision of the Board and subject to -the 


decision of the Board in appeal the deci- 


.sion-of the competent authority shall be 


final.” 

“5. (1) Notwithstanding anything con- 
tained in any law for the time being in 
force, no land shall be— 

(a). transferred whether by way of sale 
(including sale in execution of a decree 
of a civil court or of an award or order 
of any other lawful authority) or by way 
of gift, exchange, lease or otherwise: or 

-(b) sub-divided (including sub-division 
by a decree or order of a civil court or 
any other lawful authority) whether by 
parno or otherwise; 
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Until a final order under Sec. 11 is pass- 
ed except with the permission in writing 
of the Collector, 

(2) The Collector may refuse to give 
such permission if in his- opinion the 
transfer or sub-division of land is likely 
to defeat the object of this Act. 

(3) Nothing in this section shall apply 
to— 8 


(a) a transfer or partition of land by a 
holder who does not hold land in excess 
of the ceiling area on the date of the 
transfer; 

(b) a transfer before: the appointed 
date by way of sale to any person spe- 
cified in categories (i).to (v) of,sub-sec- 
tion (1) of Sec. 35 or to a holder holding 
land less than five standard acres on the 
date of such transfer. 


(c) a transfer by way of donation to . 


a Bhoodan Yagna Board constituted 
under the law relating to Bhoodan Yagna 
for the time being in force. 

(4) The registering officer shall furnish 
to the Collector or such other officer as 


may be authorised by him in writing ‘in. 


this behalf, particulars relating to’ every 
transfer of land made on or after the 
commencement of this Act and before -the 
appointed day, in such form and within 
such period as may be prescribed.” 

4. Section 11 of the Act deals’ with 
preparation of a statement of land held- 


in excess of ceiling area by the compe-— 


tent authority, A holder is required to 
furnish return under Section 9. After 
making such enquiry. as it may deem fit, 
the competent authority prepares and 
publishes a preliminary statement under 


Section 11 (1) which amongst others coh- - 


tains the description of the land which. 
the competent authority proposes to de- 
clare surplus and the description of land 
which the holder is to retain. After re- 
ceipt of objections to the draft statement 


and decision thereon, a final statement is 


prepared under Section 11 (6) specifying 
therein the entire land held by the 
holder; the land to be retained by him 


-and the land declared to be surplus. Sec- 


tion 11 (2) is relevant for our purposes 
which provides as under: 

“Iri (2). The transferor shall, for the 
purpose of this Act, be deemed to be the 
holder of the land the transfer of which— 


(i) has been declared to be void under — 


sub-section (1) of Section 4; or 
(ii) has been found by the competent 
authority, on such enquiry as may be 
prescribed to be in contravention of the 
provisions of sub-section (1) of Sec. 5.” 
5. The surplus: land declared under 
Section 11 (6) is deemed to be needed for 


ALR. 
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- public purpose and vests in-the State ab- 

solutely free from all 
under Section 12. Section 16 provides for 
payment of compensation for the surplus 
land vesting in the State under Sec. 12. 
The disposal of surplus land vesting in 
the State is dealt with in Section 35. This 
section provides that the surplus land 
shall be allotted in Bhumiswami rights 
to the persons mentioned in the section in 
the order of priorities as indicated there- 
in on payment of a premium equivalent 
to the compensation payable in respect 
of such land. The priorities as contained 
in Section 35 of the principal Act were 
as follows: 

“(i) joint farming society, the mem- 
bers of which are agricultural labourers, 
or landless persons whose main occupa- 
fion is cultivation or manual labour on 
land, or a combination of such persons; 

(ii) better farming society, the mem- 
bers of which are agricultural labourers, 
or landless persons whose main occupa- 
tion is cultivation or manual labour on 
land, or a combination of such persons; 

(iii) agricultural labourers; 

(iv) landless persons whose main oc- 
cupation is cultivation or manual labour 
on land; 

(v) displaced tenants subject to the 
provisions of Section 202 of the Madhya 
Pradesh Land Revenue Code, 1959 (20 of 
1959); 

(vi) holders holding contiguous land; 

(vii) joint farming society of agri- 
culturists; 

(viii) better farming 
‘culturists; 

(ix) any other co-operative farming 
society subject to the condition that land 
(including the land as owner or tenant 
individually by members) shall not ex- 
ceed the area equal to the. number of 
members multiplied by the ceiling area; 

(x) an agriculturist holding land less 
than the ceiling area.” 

6. The second set of amendments of 
the principal Act started in 1971. The 
first amendment in this series was pro- 


society of agri- 


posed by the Madhya: Pradesh Ceiling on 


> Agricultural Holdings (Amendment Bill) 
1972 (Bill No. 15 of 1972) which was 
published on 18th April 1972. The Bill 
was assented to by the President on 9th 
December, 1972 and the assent was first 
published on 7th: March, 1974. This 


encumbrances: 
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artificially defined in section 2 (gg) of 
the Act to mean husband, wife and their 
minor children and it was made a sepa- 
rate unit for ceiling purposes. The 
second amendment in this series was 
proposed by the Madhya Pradesh Ceiling 
on Agricultural Holdings Second Amend- 
ment Bill, 1972 (Bill No. 57 of 1972) 
published on 22nd December, 1972. The 
assent of the President to this Bill was 
given on 15th June, 1973. The resulting 
Act, i e Act No, 13 of 1974, was en- 
forced from 7th March, 1974, i e. from 
the date the assent was published in the 
gazette. The object behind this amend- 
ment Act was to reduce the ceiling limit 


-on the basis of the guideline drawn by 


amendment Act, i, e. Act No. 12 of 1974, . 


was brought into force on 7th March, 
1974. The important change brought 
_ about by this Act was that “family” was 





the Government of India in accordance 
with the conclusions of the Chief 
Ministers’ Conference held on 23rd July, 
1972 and to give effect to the same from a 
date not later than 24th January, 1971. 
The object further was to give priority 
in distribution of surplus land to agri- 
cultural labourers belonging to Scheduled 
Castes and Scheduled Tribes, The State- 
ment of Objects and Reasons of this Act 
reads as follows: 

“The Government of India have 
forwarded to the State Government 
guidelines drawn on the basis of the con- 
clusions of the Chief Ministers’ Confer- 
ence on ceiling on agricultural holdings 
held on the 23rd July, 1972 at New Delhi 
and have desired that the State Ceiling 
Law should be brought in conformity 
with the national guidelines. The guide- 
lines mainly laid down— 

(i) That the level of ceiling for a 
family of five members should be be- 
tween 10 acres to 18 acres of land re- 
ceiving assured irrigation or assured 
private irrigation on two crops. 

(2) That retrospective effect should be 
given from a date not later than 24th 
January, 1971 with condition that onus.of 
proving bona fide nature of any transfer 
of land made after the date should be on 
the transferor. att 

(3) That in distribution of surplus land 
priority should be given to the agri- 
cultural labourers particularly those be- 
longing to Scheduled Castes and Schedul- 
ed Tribes.” 

7. Section 4 of the Act as substituted 
by Act No. 13 of 1974 made provision for 
declaring void transfers made between 
24th January, 1971 and before the ap- 
pointed day i. e. 7th March, 1974. Sec- 
tion 14 of Act No. 13 of 1974, however, 
made Section 4 of the principal Act ap- 
plicable to transfers made after Ist 
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January; 1972 and before 7th March, 
1974. This Section 14 was redundant in 
view of the fact that section 4 as sub- 
stituted covered the transfers made after 
24th January, 1971 and before 7th March, 
1974. This anomaly was removed and 
the date as to-the restriction of trans- 
fers was shifted from 24th January, 1971 


to Ist January, 1971 by Ordinance No, 3 


of 1973 which was replaced by Act No. 20 
of 1974. Some other amendments were 
also made in the Act. The Statement of 
Objects and Reasons for Act No. 20 of 
1974 is as under: 

“(1) The Madhya Pradesh Ceiling on 
_Agricultural Holdings (Amendment) Act, 
1972 (No. 12 of 1974) and the Madhya 
Pradésh Ceiling on Agricultural Hold- 
_ings (Second Amendment) Act, 1972 
(No. 13 of 1974) were enacted in succes- 
sion by the State Legislature to bring 
the ceiling law in force in the State in 
conformity with national guidelines. 
However, the time lag between enact- 
ment of the aforesaid two Acts resulted 
in Section 14 of the first named Act, 
which provided for restrictions on 
transfers of land made on or after the 
first January, 1972 becoming nugatory as 
„under the provisions of the second 
named Act such restriction became 
operative from the 24th January, 1971. 

(2) The Government of India also 
desired certain clarificatory amendments 
-to be made in the provisions covered by 
_ the aforesaid two amending Acts and 
proposed that restrictions on transfers 
should be as from the 1st January, 1971.” 


Sections 4 and 5 as substituted and 
amended by these amending Acts i e 
Acts Nos. 13 and 20 read as under: 

“4, (1) Notwithstanding anything con- 
tained in any law for the time being in 
force, where after the 1st January, 1971 
but before the appointed day, any hol- 
der has transferred any land held 
him by way of sale, gift exchange or 
otherwise or has effected a partition of 
-his. holding or part thereof or the hold- 
ing held by the holder has been transfer- 
red in execution of a decree of any 
Court, the competent authority may, 
after notice to the holder and other 
persons affected by such transfer or par- 
tition and after enquiry as it -thinks’ fit 
to make, declare the transfer or parti- 
tion to be void if it finds that the trans- 
fer or the partition, as the case may be, 
. was ‘made in anticipation of or to defeat 
the provisions of this Act. 

(2) Nothing in this section shall apply 
to a transfer made by a holder— 
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(a) who does not hold land in excess of 
the ceiling area; or 
- (b) who is a member of a family and 
where all the members of the family 
together do not hold land in.excess of 
the ceiling area; as specified in sub-sec- 
tion (1} of Section 7 as substituted by 
Section 8 of the Madhya Pradesh Ceiling 
on Agricultural Holdings (Amendment) 
Act, 1974 on the date of the transfer. 

(3) Any person aggrieved by an order 
of the competent authority under this 
section may prefer an appeal against 
such order to the Board of Revenue. The 
decision of the Board and subject to the 
decision of the Board in appeal, 
decision of the competent authority ‘shall 
be final. 


(4) In regard to every transfer to which 
this section applies, the burden of 
proving that the transfer was not be- 
nami or was not made jn any other 
manner to defeat the provisions of this 
Act shall be on the transferor. 


(5) Notwithstanding anything contain- 


the © 


ed in any law for the time being in 


force— 


(i) no Court shall entertain any suit for 
the specific performance of any contract 
of sale of land on the basis of any 
agreement or document made on or be- 
fore the ist January, 1971, or 

(ii) any decree passed by a Civil Court 
for the specific performance of the con- 
tract of sale of land on the basis of any 
agreement or document made on or be- 
fore the Ist January, 1971 shall be null 
and shall not be enforceable, if such suit 
or decree is for the purpose of defeating 
the provisions of this Act. 


5. (1) Notwithstanding anything con- ee 


tained in any law for the time being in 
force, no land shall be— 

(a) transferred whether by way of sale 
(including sale in execution ef a decree 
of a Civil Court or of an award or order 
of any other lawful authority) or by way 
of gift, exchange, lease or otherwise; or 

(b) sub-divided (including sub-division 
by a decree or order of a Civil Court or 
any other lawful authority) whether by 
partition or otherwise; 


until a final order under Section 11 is 


passed except with the 
writing of the Collector. 
(2) The Collector may refuse to give 
such permission if in his opinion the 
transfer: or sub-division of land is 
likely to defeat the object of this Act. 


(3) Nothing in this sub-section shall 


permission in 


apply to a transfer made by holder :— 
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(a) who does not hold land in excess of 
the ceiling area; and 

(b) who is a member of a family and 
where all the members of the family 
together do not hold land in excess of 
the ceiling area; 
as specified in sub-section (1) of Section 7 
as substituted by Section 8 of the Madhya 
Pradesh Ceiling on Agricultural Hold- 
ings (Amendment) Act, 1974 on the date 
of the transfer. ; 

(4) The registering officer shall furnish 
to the Collector or such other officer as 
may be authorised by him in writing in 
this behalf, particulars relating to every 
transfer of land made on or after the Ist 
January, 1971 and before the appointed 
date, in such form and within such 
period as may be prescribed. 

(5) In regard to every transfer to which 
this section applies the burden of prov- 
ing that the transfer was not benami or 
was not made in any other manner to 
defeat the provisions of this Act shall be 
on the transferor.” 


8. The priorities for allotment of 
land as contained in Section 35 were also 
amended by d&dcts Nos. 13 and 20 of 1974. 
Items (i) to (x) as amended by these 
Acts read as follows: 

“(i) agricultural labourers— 

(a) belonging to Scheduled Castes and 
Scheduled tribes; and - 

(b) others: 

(ii) joint farming society, the members 
of which are agricultural labourers, or 
landless persons whose main occupation 
is cultivation or manual labour on land, 
or a combination of such persons; 


(üi) better farming 
bers of which are agricultural labourers, 
or landless persons whose main occupa- 
tion is cultivation or manual labour on 
land, or a combination of such persons; 

(iv) freedom fighters; 

- (v) displaced tenants subject to the 
provisions of Section 202 of the Madhya 
Pradesh Land Revenue Code, 1959 (20 of 
1959); 

(vi) holders holding contiguous land; 

(vii) joint farming society of agri- 
culturists; 

(viii) better ous society of agri- 
culturists; 

(ix) any other ‘co-operative farming 
society subject to the condition that land 
(including the land as owner or tenant 
individually by members) shall not ex- 
ceed the area equal to the number of 
members multiplied by the ceiling area; 

(x) an agriculturist holding land less 
than the ceiling area,” 
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9. We heard Shri R. K. Pandey and 
Shri Y. S. Dharmadhikari, learned 


counsel for the petitioners appearing in 
these petitions. We also heard Shri P. S. 
Khirwadkar, Shri A. R. Choubey, Shri 
R. C. Rai and Shri N. K. Patel, learned 
counsel appearing in other petitions of 
similar nature. Shri Tamaskar, learned 
Goyernment Advocate, addressed us on 
behalf of the State Government, We now 
proceed to deal with the various conten- 
tions raised by the learned counsel. 


10. It was first contended that there 
was no basis.for making provision in 
Section 4 for invalidating transfers from 
Ist January, 1971 on the ground that the 
transfers were made in anticipation of or 
to defeat the provisions made by Act 
No. 13 of 1974. It was argued that the 
Bill which became that Act was first 
published on 22nd December, 1972 and 
no person could conceive that the Gov 
ernment was contemplating to reduce the 
ceiling limit by amending the principal 
Act before that date. It was also argued 
that if a transferor filed an affidavit that 
he had no knowledge that the ceiling 
limit was going to be reduced by amend- 
ing the principal Act at the time when 
he made the transfer, this should be 
taken to be sufficient to discharge the 
burden of proof laid on the transferor by 
sub-section (4) of Section 4 at least in 
thóse cases where the transfers were 
made before the publication of the Bill 
which became Act No. 13 of 1974. Sup- 
port for this argument was ‘drawn from 
the ruling of a Division Bench of this 
Court in Ramchandra v, Board of 
Revenue (1978 R. N. 60). 


11. It may be recalled that Section 4 
of the principal Act as substituted 
by Act No. 13 of 1974 made pro- 
vision for avoidance of transfers made 
after 24th January, 1971 and before 
the appointed date i.e. 7th March, 
1974. By Act No. 20 of 1974, Ist January, 
1971 was substituted in place of 24th 
January, 1971 as the commencement of 
the period the transfers made within 
which can be invalidated under Sec, 4. 
The relevance of these dates as stated in 
the return is that in January, 1971 the 
Government announced the policy of 
lowering the ceiling limit. This state- 
ment in the return has remained un- 
controverted. It is also fully supported byl . 
the historical facts mentioned in para- 
graph 35 of the judgment of the Supreme 
Court in Ambika Prasad v. State of U. P.,/.. 
ATR 1980 SC 1762. A perusal of that 
Judgment goes to show that the Congress 
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Party which was in power at the centre 
and in most of the States including 
Madhya Pradesh announced its election 
manifesto on 24th January, 1971 which 
contained revised agrarian policy for 
reducing the ceiling limit, The announce- 
ment made by the Congress Party which 
was in power at the centre and in most 
of the States was in fact the announce- 
ment. of the Government in power for 

revision of the agrarian policy. It is for 
` this reason that the conference of Chief 
Ministers decided to implement the new 
agrarian--policy from 24th January, 1971 
as is stated in the Objects and Reasons 
of Act No. 13 of 1974. Section 4 as sub- 
stituted by this Act, therefore, made 
provision for invalidating transfers made 
after 24th January, 1971. But it must 
have been later noticed that the election 
manifesto became known to many before 
it was formally announced and, there- 
fore, by Act No. 20 of 1974, ist January, 
1971 was substituted in place of 24th 
.|January, 1971. There is thus clearly a 
reasonable basis for fixing the date Ist 
January, 1971 as the beginning of the 
period, the transfers made within which 
can be invalidated under Section 4 as 
amended by Acts Nos. 13 and 20 of 1974. 


12. Sub-section (4) of Section 4 pro- 
vides that in regard to every transfer to 
which the section applies, the burden, of 
proving that the transfer was not benami 
or was not made in any “other manner to 
- defeat the provisions of the Act shall be 


‘on the transferor. In Ramchandra v. 
Board of Revenue, (1978 RN 60) (Madh 
Pra) (supra), the  transferors filed 


affidavits that they had no knowledge 
that any amendment in the parent Act 
. reducing the ceiling limit would be 
introduced by Act No. 13 of 1974. The 
transfers were. made on lith February, 
1971. It was held that when the Bill 
which became, Act No, 13 .of 1974 was 


published on 18th April 1972, after the. 


sale-deeds were registered and when 
the transferors filed affidavits that at the 
time of making the transfers they had 
no knowledge that the principal Act 
would be amended, the Competent Auth- 
ority should have referred to some 
other material from which it could be 
inferred that the statements made by 
the transferors were improbable. From 
this ruling it was sought to be argued 
‘that the moment the transferors file 
affidavits denying any knowledge of any 
‘move to reduce the ceiling area and the 
transfers relate to a date prior to the 
date of the publication of the Bill, the 
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burden on the transferors placed by sub- 

section (4) of Section 4 is discharged. In 

our opinion, Ramchandra’s case is not an 

authority for any such proposition. It, 

however, appears that the learned Judges 

deciding Ramchandra’s case were not in- 

formed of the reason for fixing ist Janu- 

ary 1971 as the date for the commence- 

ment of the period the transfers made 

within which can be invalidated under 

Section 4. As pointed out by us, the party 

in power announced in January 1971 its 

decision to revise the agrarian policy. 

This fact was not brought to the notice 

of the learned Judges. An affidavit filed . 
or evidence given by a transferor that 

he had no knowledge that the principal . 
Act was going to be amended when he 
made the transfer, cannot in this back- 
ground be so readily accepted. At any, 
rate, it cannot be laid down as a rule of 
law that the moment such an affidavit 
is filed, the burden on the transferor 
would be discharged unless some other 
material is put forward to show that the 
affidavit or evidence is not true. for the 
value of an affidavit or evidence given by 
a transferor would depend apon the fac 
and circumstances of each case. As. 
shall point out later in this order, 
burden of proof laid on the 
can bè discharged only by 
plausible explanation for the transfer and 
by proving it by preponderance of pro-'. 
babilities. 











13. It was next contended that there 
was no exact correspondence between 
sub-sections (1) and (4) of Section 4 and 
to the extent the transfers falling under 


‘sub-section (1) were not covered by sub- 


section (4), the burden of proof laid on- 
the transferor under the latter would 
not be attracted. In this connection it 
was pointed out that firstly sub-section (1) 
covers both transfers and partitions 
whereas sub-section (4) is , limited . to 
transfers; and secondly sub-section (1) 
empowers the competent authority to in- 
validate a transfer that was made in 
anticipation of or to defeat the provisions 
of the Act but sub-section (4) is limited 
to a transfer which is benami or which 
is made to defeat the provisions of the 
Act and it does not cover a transfer which 
was made in anticipation of the provisions 
of the Act. This contention is without 
substance.- The entire Ceiling Act includ- 
construed to 
effectuate the object of the legislature in 
making available surplus land to the 
Government for distribution to the needy, 
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‘In dealing with a similar 
which was even more stringent, in Auth- 
orised Officer, Thanjavur v. S. Naganatha 
Ayyar. AIR 1979 SC 1487, the Supreme 
Court laid down that in construing a pro- 
vision relating to social legislation the 
Courts must be animated by a goal-ori- 
ented approach so that the Courts are 
not converted into rescue shelters for 
those who seek to defeat agrarian justice 
by cute transactions of many manifesta- 
tions. It is in this spirit that we must 
proceed to interpret Section 4 which is a 
part of social welfare legislation design- 
ed to implement the great ebjective of 
securing social justice enshrined in the 
Preamble and the Directive Principles 
of State Policy. The rules of construction 
relating to expropriatory legislation which 
is construed in case of doubt in favour of 
the subject have no application here. Sub- 
sec, (1) refers to transfers by way of sale, 
gift, exchange or otherwise and partitions 
as also to execution sales, Sub-sec, (4) 
opens with the words ‘In regard to every 
transfer to which this section applies”. 
These words used in sub-section (4) are 
wide enough to cover transfers and par- 
titions referred to in sub-section (1). A 
partition may not be in certain context a 
transfer but in the context in which the 
words “every transfer’ occur in sub-sec- 
tion (4), it is clear that these words em- 
brace all kinds of transfers to which the 
section applies and include even parti- 
tions falling within sub-section (1). The 
intention to make sub-section (4) 
wide in application . is further 
from the fact that the burden 


shown 
laid on 


the transferor is to prove “that the trans- . 


fer was not benami” or “was not made 
in any other manner to defeat the provi- 
sions of the Act”. The words “in any 
other manner” are wide words and_ read 
in the context of the éxpression “every 
transfer’ which occur in the beginning 
of sub-section (4), the intention is clear 
to make the sub-section applicable also 
_to a partition. This wide interpretation 
would also promote the object of the Act. 
It is also not possible to accept that sub- 
section (4) does not embrace a transfer 
or partition in anticipation of the Act and 
is restricted to a transfer made to defeat 
the provisions of the Act. The words “in 
anticipation of’ and the words “to defeat 
the provisions of” the Act in the context 
of Section 4 have the same meaning. A 
transfer is in anticipation of an Act when 
it is made with a view to defeat the pro- 
visions of an Act which is likely to be 
passed in future. As Section 4 only 
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very- 
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covers transfers made before the com- 
mencement of the Amendment Act No. 13 
of 1974, all transfers to defeat its provi- 
sions will be in anticipation of the Act. 
Thus, in the context of Section 4, all 
transfers made in anticipation will be 
with a view to defeat the provisions of- 
the Act and vice versa. It cannot, there- 
fore, be said that sub-section (4) of 
Section 4 omits from its ambit certain 
transfers which are covered by sub-sec- 
tion (1). It was also argued that the words 
“in any other manner” as used in sub- 
section (4) should be restricted to trans- 
fers in the nature of benami ie. transfers 


which are not real and this- sub-section 
should not be construed to include 
genuine transfers. Acceptance of this 


argument would be defeating entirely the 
argu- 
ment cannot be accepted on any principle 
of construction. The words "in any other 
manner” are very wide words and they 
cannot be restricted to unreal transfer 
or transfers in the nature of benami. In| . 
our opinion, the special burden of proo 
laid by sub-section (4) will apply to all 
transfers and partitions covered by sub- 
section (1) of Section 4, 


o 


14. It was next contended that trans- 


- fers which were saved by sub-section (2) 


of the principal Act are not covered by 
sub-section (1). of Section 4 as substitut- 
ed by Acts Nos. 13 and 20 of 1974. The 
argument in support’ of this contention 
is that although sub-section (1) as sub- 
stituted by the aforesaid amending Acts 
operates in respect of transfers made 
between lst January 1971 and 7th March 
1974, sub-section (2) of the principal Act 
continued to be effective till 7th March 
1974 and, therefore, transfers made be- 
fore 7th March. 1974 which fell within 
the permissible limits of that sub-sectio 
were not affected. The argument proceeds 
upon a ‘complete -misunderstanding of 
the scope of Section 4 of the principal 


„Act and Section 4 as substituted by Acts 


Nos. 13 and 20 of -1974. Section 4 of ‘the 
principal Act empowers the . competent 
authority to declare void transfers made 
after the date of publication of the- Ma- 
dhya Pradesh Ceiling on Agricultural 
Holdings Bill, 1959, ie. 15th September, 
1959, and before the commencement of 
the principal Act, ie. 15th November, 
1961. The competent authority by sub- 
section (1) of Section 4 of the principal 
Act gets jurisdiction to declare void 
these transfers if they were made in anti-. 
cipation of or to defeat the provisions of 
the principal Act. Sub-section (2) of Sec- 
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tion 4 of the principal Act which opens 
with the words “nothing in this section 
shall apply to. a transfer © made by a 
holder”, excludes. the operation of the 
section to transfers referred to therein. 
This enly means that a transfer made 
_ after 15th September 1959 and before 
` 5th November. 1961 would not be invali- 
dated by the competent authority if it 
falls, within the categories of transfers 
. mentioned in. sub-section (2). Sub-sec- 
tien (2), of Section 4 of the principal Act 
_ like sub-section. (1) of that section is 
‘limited. to: the transfers made within the 
said period. Section 4 of the principal 
Act has no application to any transfer 
made on or after 15th November 1961. 
The object. of sub-section (2) of the prin- 
cipal ‘Act is, that. if the transfer made 
before the ‘coming into force of the prin- 
cipal. Act. was, made by a holder who did 
. hot hold. land in excess: of the. ceiling area 
or was. made to the persons of categories 
(i). to. (v) mentioned in Section 35 (1) or 
to a holder: holding less than 5 standard 
acres, such transfers. would not be invali- 
dated by- the competent authority. Sub- 
section - (2) of. the principal Act cannot. be 
construed as a permission for transfer 
for any period after the coming into 
force of the Act. That subject is dealt 
with im. Section 5. Sub-section (2) of Sec- 
tion 4 of the principal Act cannot be used 
.as exception to the power of invalidat- 
ing transfers conferred on the competent 
authority by Section 4 as substituted by 
Acts Nos, 13 and 20 of 1974. As earlier 
seen by us, sub-section (1) of Section 4 
substituted by Acts Nos. f3 and 20 of 
1974 enables the competent authority to 
declare. void transfers made after ist 
January 1971 and before 7th March 1974. 
.|Sub-section (2) of Section 4 of the princi- 
‘pal Act was also substituted by these 
- (amending. Acts by a new ` sub-section. 
{Sub-section (2) of Section 4 of the princi- 
al Act was an exception to sub-sec, (1) 
. fof Section 4 of the principal Act and it 
cannot be read as an exception to sub- 
[section (1) of. Section. 4 as substituted by 
the amending Act. For finding out, in 
respect of which transfers, the power 
under sub-section (1); of Section 4 as 
substituted. by the amending Acts is not 
applicable, we have to: see sub-section (2) 
of. Section 4 as. substituted ‘by these 
“amending Acts. and not sub-section (2) of 
Section 4 of the principal Act. Both the 
amending Acts came into force on "th 
March, 1974 It is only after that date 
that the. competent authority could exer- 


cise the power of invalidating transfers 










r 
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made after Ist January 1971 and before 


qth March 1974. Sub-section (2) of Sec= 


tion 4 was also substituted from -7th 
March, 1974 specifying transfers to 
which the power under sub-section (1) of 
Section 4 cannot be exercised, A perusal 
of new. sub-section (2) goes to show thaf 
it makes new sub-section (1) inappli- 
cable to a transfer made by. a holder 


who does not hold lands in excess of tha, 


ceiling area as fixed by Act No. 13 of 
1974. Thus a transfer made by a perso 
within the aforesaid period who held 


land within the ceiling area fixed by thej, 
principal Act but more than the ceiling} — 


area as fixed by Act No. 13 of 1974 
would also be hit by new sub-section (1) 
and the competent authority will have 
jurisdiction to invalidate it in case -it 
was made in anticipation of or to defeat 
the provisions of the Act as amended, In 


support of the argument that the trans-- 


fers mentioned in sub-section (2) of Sec- 
tion 4 of the principal Act were saved 
from the operation of sub-section (1) of 
Section 4 as substituted by the amend- 
ing Acts Nos. 13 and 20 of 1974, relianca 
was placed on Mahadeo v, State of M. Pa 
1980 RN 482: 1980 Jab LJ 797 and Pra- 
tap Singh v. State of M. P., 1980 RN 525. 
These cases decided by a Division Bench 
of this Court do support this ` construc~ 
tion but, in our opinion, they were not 
correctly decided. In Pratap Singh’s 
case, the learned Judges relied on State 
of Kerala v, Philomina, AIR 1976 SC 
2363. That case related to the Kerala 
Land Reforms Act, 1963, the provisions 
of which were different and not in pari 


- materia with Section 4 of our Act: Sec- 


tion 84 of the Kerala Act invalidated 


transfers made between 15th September, - 


1963 and ist January, 1970, But the sec- 
tion was not made applicable to Kayal 


lands till 1st January, 1970 and, there-. 


fore, it was held that transfers of Kayal 
lands between the said period were not 
affected, The provisions of Section 4 of 
our Act are entirely different as so 
Philomina’s case has no application here, 

15. It was then contended that Sec- 
tion 4 (1) as substituted by the amend- 
ing Acts’ cannot be applicable to trans- 
fers which were permitted by Section 5 
(3) .of the principal Act. Section 5 (1) 
eager transfers after coming into 
force of the principal Act except with 
the 


lector., Sub-section (3) of the principal 


.. Act made exceptions and the permission 


was net needed in respect of certain 
transfers, for example, transfer or parti: 





permission in writing of the Col- 
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in excess of the ceiling area as fixed by 
the principal Act and transfer or sale to 
persons specified in categories (i) to (v) 
of Section 35 (1) or to the holder hold- 
ing lands less than 5 acres, These trans- 
fers could be made without the permis- 
sion of the Collector as provided in sub- 
section (3) of Section 5 of the principal 


Act. The obvious reason was that these: 


transfers did not defeat the provisions 
of the principal Act, As already seen, 
the Act was radically amended by Acts 
Nos. 12 of 1972, 13 and 20 of 1974 and 
ceiling limit was further reduced. 
Power was conferred on competent 
authority to invalidate transfers made 
after Ist January, 1971 and before 7th 
March, 1974, if they were in anticipa- 


tion of or to defeat the provisions of the - 


Act which means the Act as amended, 
Simply because the transfers made with- 


in this period were within the exception - 


contained in sub-section (3) of Section 5 
of the principal Act, they are not saved 
from the operation of new Section 4 if 
they were made in anticipation of or to 
defeat the provisions of the Act as 
amended, The new agrarian policy hav- 
ing been announced in 1971, even land- 
holders having lands within the ceiling 
limit as prescribed by the principal Act 
were tempted to transfer their lands to 
escape from the oncoming legislation, 
These transfers, even though permitted 


by Section 5 (3) of the principal Act, | 


would be hit by new Section 4 unless 
they are saved by sub-section (2) there- 
of. It was also argued that transfers to 
persons mentioned in clauses (i) to (v) 
of Section 35 cannot defeat the Act as 


the object is to distribute surplus land. 


to them. This argument is also not sound, 
The object of the Act, as shown by its 
long title, is to provide for imposition of 
ceiling and acquisition and disposal of 
surplus land, ‘The distribution of sur- 
plus land in the scheme of the Act has 
to be through the agency of the Govern- 
ment for otherwise it will lead to many 
Malpractices, A land-holder, having sur- 
plus land, by selling or transferring land 
even to a person of any of the categories 
mentioned in Section 35 cannot be said 
to be acting in furtherance of the object 


of the Act, The policy of the Act is 
uitable ‘distribution of the land 

through the agency. of the Government 

which cannot bé implemented by indi- 
dual land-holders, 
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` 16, It was further contended that al- 


though Acts Nos, 13 and 20: of 1974 sub- 


stituted new Sec, 4, the original head- 


ing of the section was not changed and 
hence the new section’ cannot be given 
effect to, The heading of Section 4 is; 
“Transfers or partitions made after the 
publication of the Bill but before the 
commencement of the Act”, This head- 
ing was in line with Section 4 as it ori- 
ginally stood, It ought to have been 

when the original section was 
substituted by the new section, The 
omission in that matter, however, has no 
effect on the construction of the new 
section for in plain terms it covers ‘the 


transfers made between Ist January, 


1971 and the appointed day ie, Tth 
March, 1974. It is well settled that the 
heading of a section cannot control its 
plain language. 

17. Arguments were also addressed as 
to the ambit of the burden of proof laid 
on the transferor by sub-section (4) of 
Section 4. In this connection, it was: 
submitted that a mere denial by the 
transferor that he intended to defeat the 
provisions of the Act by the transfer or 
at any rate the giving of a plausible ex- 
planation by him should be sufficient to 
discharge the burden of proof. It was 
also submitted that the transferor can- 
not prove anything else in discharging 
the burden to prove a negative. We are 
unable to agree. The occasion and rea- 
son for making the transfer are specially 
within the knowledge of the transferor. 
It is. for him to state the facts relating 
thereto and to prove them by preponder- 
ance of probabilities, If the transferor 
is able to state and establish any good 
reason for the transfer by preponder- 
ance of probabilities, it should be. held 
that the burden of proof laid on him) 
under Section 4 (4) is discharged, Look- 
ed from this angle, it cannot be said 
that the burden on the transferor is to 
prove a negative fact, To hold that a 
mere denial or putting forward of some 
plausible explanation for the transfer 
would discharge the burden of proof laid 
by sub-section (4) would be entirely de- 
feating its provisions for it would be 
easy for every transferor to deny that 
he made the transfer with a view to de- 
feat the provisions of the Act and to put 
forward a plausible explanation which) 
may be entirely false. In this connection, 
our attention was drawn to P, Samba- 
siva Rao v, Revenue Divisional Officer, 
ATR. 1977 Andh Pra 51 which was fol- 
lowed by a Division Bench in Chandra- 


ae Ba 





. was 
daughter. He produced no evidence that 
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sékhar v. State of H. P., 1980 RN 467. 
The Andhra Pradesh case does lay down 
that if the transferor gives some plausi- 
ble explanation, the burden of proof laid 
on him under Section 7 of the Andhra 
Pradesh Ceiling on Agricultural Hold- 
ings Act is discharged and the explana- 
tion given by the transferor must be ac- 


` cepted. To the same effect is the ruling 


of the Division Bench in Chandrasekhar’s 
case. We are unable to agree with the 
view taken in these cases. Such a view 
. will reduce sub-section (4) of Section 4 
‘ to a dead letter. A transferor must not 
only give a plausible explanation for the 
transfer but-also support it by evidence 


and.-make it acceptable by preponder- 


ance of probabilities. It is only then 
that it Gan be said that the burden of 
proof is discharged, 


18. -We now turn to the facts of the 
cases in hand. We first take up Misc. 
Petition No, 376 of 1978. Petitioner No. 
1, Narbadaprasad, „is son of petitioner 
No, 2, Raghunandanlal. Narbadaprasad 
. was holder of 202.46 acres of land on 
ist January, 1971, He executed six sales 
between 22nd November, 1971 and 13th 
April, 1972 covering 140.27 acres of land. 
Raghunandanlal, petitioner No. 2, was 
‘holder of 99.57 acres of land on ist Jan- 
uary, 1971. He executed three sales on 
22nd’ March, 1972 covering 48.52 acres of 


. land, All these sales were made to rela- - 


tives, It was stated that one of the. peti- 
tioners was kidnapped by dacoit Murat- 
singh in 1969 and the petitioners had to 
. borrow loans of Rs, ‘1 lac in all from the 
relations in 1967 to pay ransom to Murat 
Singh and the sales were executed for 
repayment of these loans. There is no 
writing evidencing the loans, The loans 
were time barred on the date when the 
‘sales were executed. Having regard to 
all these factors, the competent authority 
and the Board of Revenue, in appeal dis- 
believed the story of. repayment of joans 
by sales and came to the conclusion that 
the petitioners had failed to 
the burden that the transfers were made 
to defeat the provisions of the Act. This 
* finding does not suffer from any error of 
law or error of jurisdiction, 


19. We now come to Misc.. Petition 
` No, 324 of 1974, The sale in favour of 
the petitioner of 30.96 acres of land for 
Rs. 7,500/- was made on 18th April, 1972 
by Pancham Singh who was the holder. 
The transferor stated that the transfer 
made -for the marriage of his 
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there was really any marriage for which 
expenses were incurred. -The transferor 
also stated that in 1972 he purchased 
bullocks for Rs. 2,000/- and spent Ru- 
pees 1,000/- on construction of an em- 
bankment but led no evidence to prove 
it. The transferor admitted that he gave 
loan to his brother for purchase of a 
tractor from which it was inferred that 
the transferor was a well-to-do person 
who could himself advance loans. The 
transferor was in possession of 101 acres 
of land. The competent authority and 


the Board of Revenue after appreciating _ 


the evidence came to the conclusion :.: 
that the explanation given for making’. 
the -sale was not established- and the 


burden was not discharged. In - our 
opinion, the finding so reached does not 
suffer from any error of law or error of 


‘jurisdiction, 


20. The petitions fail and are dismiss- 
ed but without any order as to costs. 
The security amount be refunded to the 
petitioners, , 

Petitions dismissed. 
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S. S; SHARMA, B. C. VERMA 
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Pulikkottial Cheru Zechariah, Appli- 
cant v. Smt, Mary Zechariah and an- 
other, Respondents, 


Misc. Civil Case No, 256 of 1980, D/- 
, 23-1-1981. ps 


Divorce Act (4 of 1869), S. 10 — 
Adultery — Evidence and proof — Bur- 
den of proof — Standard of proof is not 
same as is reguired to prove a criminal 
charge, 

Meaning of ‘adultery’ as a ground for 
relief in matrimonial cases is well 
known, It means voluntary sexual inter- 
course by one spouse with some person 
of opposite sex other than his or her 
spouse during the’ subsistence of the 
marriage, Adultery, therefore, can rare- 
ly be proved by direct evidence which 
is looked upon only with disfavour and 
one has to infer adultery from attending 
circumstances, the inclination of the 
spouse and the opportunities available. 
In its very nature, therefore, such evi- 
dence must be clear, cogent and convinc- 
ing and should admit only of one infer- 
ence before it can be accepted to infer 
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adultery, Certainly, therefore, the onus 
to prove the charge of adultery is upon 
the person making it and it is for him 
to satisfy the Court by adducing proper 
and sufficient evidence that adultery has 
been committed by the other spouse, As 
circumstantial and presumptive evidence 
assumes importance in the case of adult- 
ery and direct evidence is normally not 
probable, uncorroborated evidence sup- 
ported by circumstantial evidence may 
be enough. Falsity of defence may be 
no substitute. Although the charge of 
adultery assumes a criminal character 
and demands of a rather strict proof, 
yet the standard of proof required is not 
the same as is required to prove a cri- 
minal charge, Proof beyond reasonable 
doubt is now not necessary and prepond- 
erance of probabilities may decide the 
issue, (Case law discussed), (Para 4) 


Where there was evidence of wife’s 
(respondent) inclination towards betray- 
ing the faith reposed in her by the peti- 
tioner-husband and the record showed 
that she had earlier eloped but was for- 
given by the petitioner on her express- 
ing repentance and there was also quite 
satisfactory evidence of opportunity and 
the petitioner’s sworn testimony disclos- 
ed that quite often the co-respondent 
was at the petitioner’s residence when ` 
he should be at the place of his work, 


the charge of adultery must be deemed _ 


to have been proved when there was 
testimony of the milkman to the effect 
that he saw the respondent andthe co- 
respondent sleeping in one bed when he 
had gone to deliver the milk while the 
petitioner had gone out of station, 


(Para 6) 
Cases Referred : Chronological Paras 
AIR 1974 Madh Pra 88 (FB) 4 
AIR 1970 Mad 91 (SB) 5 


(1966) 1 AN ER 524: (1966) 2 WLR 634 
Blyth v, Blyth 4 

AIR 1958 SC 441 

(1952) 2 All ER 784; 1953 P 16, England 


v. England 8 
1951 AG 391+ (1951) 1 All ER 124, 
Preston-Jones v. Preston Jones 4 


(1948) ¥7 CLR 191, Wright v. Wright 4 
P, S, Gothalwal, for Applicant, 


B. C. VARMA, J.:— The District Judge 
has under Section 17 of the Indian 
Divorce Act, referred for our confirma- 
tion the decree nisi, passed in favour of 
the petitioner and against his wife, the 
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respondent No, 1 for divorce on a find- 
ing that sbe committed adultery with 
the respondent No. 2, It may be men- 
tioned here only that before the District 
Judge as also before this Court, the re- 
spondents did not appear and could only 
be served with summons of the suit only 
by substituted service by publication in 
newspaper, 


2, Marriage between the petitioner 
and the respondent No, 1 was performed . 
on 6-11-1972 under the Indian Christian 
Marriage Act. For some time the couple 
lived well and on 16-9-1973 were blessed 
with a female child named Elizabeth 
alias Shalina. The respondent No, 1, 
however, could not remain faithful. - to 
the petitioner for long and developed 
unholy alliance with one Vasant Rolland 
Deniel with whom she eloped on 3-12- 
1976. This incident gave rise to proceed- 
ing for divorce. The petition was reg- 
istered as Civil Suit No, 34-A of 1976 
before the District Judge, Jabalpur. The 
_ Tespondent No, 1, however, returned to 
“the petitioner, expressed regrets for 
what she did and promised to remain 
quite faithful to the petitioner there- 
after, The petitioner pardoned her and 
the proceedings were dropped. The peti- 
tioner had a workshop in Adhartal, 
Jabalpur at some distance from their 
residence. The respondent No, 2 was em- 
ployed in that workshop, He used to 
visit the petitioner’s house quite often, 
also in his absence, This afforded oppor- 
tunity to the respondent No, 1 to come 
in closer contact with him. 

3. The petitioner alleges that the 
solemn assurance given by the respon- 
dent No, 1 was very short lived. She 
took a fancy for the respondent No, 2 
who was seen in their house at such 
hours when he ought to be working in 
the workshop, The respondents had 
secret meetings and they developed ill- 
icit intimacy, The petitioner became sus- 


picious and even warned the respondent - l 


No. 1. Instead of forbearing to proceed 
in that direction, the respondent No. 1 
exhibited an attitude of defiance, The 
petitioner concluded that the respondent 
No. 1 had again deviated from the path 
of virtue and had gone back to lead an 


. adulterous life. This time the companion 


was the respondent No, 2, An incident 
actually witnessed by their milkman, by 
name Fateh Mohammad (P. W. 2) in the 
morning of 7th April, 1977 made the 
petitioner firmly believe that the respon- 
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dent No. 1 had committed adultery with 
the respondent No. 2. On 6-4-1977, says 
the petitioner, he had gone out of station 
leaving the respondent No, 1 and the 
daughter at home. Next morning the 
milkman, Fateh Mohammad (P. W. 2), 
as usual went to their place to deliver 
them their quota of milk, He knocked 
at the outer door. Finding no response, 
-he walked over to the other side of the 
house and pushed back a window which 
opened as it was not chained from with- 
in. To his utter surprise, he saw the 
two respondents lying in one bed em- 
bracing each other. He turned on his 
` heels. He told this incident to the peti- 
tioner two or three days thereafter on 
his return. The petitioner, therefore, 
alleges that the respondent No. 1 com- 
mitted adultery and claimed dissolution 
of marriage by a decree of divorce, Al- 
though after due service, the respondents 
remained absent, the District Judge in 
his wisdom required the petitioner to 
prove his allegation of adultery. The 


petitioner examined himself as P, W. 1- 


and the milkman-Fateh Mohammad 
as P. W. 2. Relying upon these testi- 
monies and also looking to the past con- 
duct of the respondent No, 1, the Dist- 
rict Judge held that the respondent No. 1 
committed adultery entitling the peti- 
tioner to a decree of divorce, 


4. Meaning of ‘adultery’ as a ground. 


for relief in matrimonial cases is well 
known, It means voluntary sexual inter- 
course by one spouse with some person 
of opposite sex other than his or her 
spouse during the subsistence of the 


the inclination of the 
and the opportunities available. 
n its very nature, therefore, such evi- 
dence must be clear, cogent and convinc- 
ing and should admit only of one infer- 
ence before it can be accepted to infer 
adultery. Certainly, therefore, the onus 
to prove this charge of adultery is upon 
the person making it and it is for him 
to satisfy the Court by adducing proper 
and sufficient evidence that adultery has 
been committed by the other spouse. As 
circumstantial and presumptive evidence 
assumes importance in the case of adult- 
ery and direct evidence is normally not 
probable, uncorroborated evidence sup- 
ported by such circumstantial evidence 
may be enough, Falsity of defence may 
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be no substitute, Although this charge 
of adultery assumes a criminal character 
and demands of a rather strict proof, 
yet the standard of proof required is not 
the same as is required to prove a cri- 
minal charge. Proof beyond reasonable 


‘doubt is now not necessary and prepond- 


erance of probabilities may decide the 
issue. This is now the law which pre- 
vails in England after the decision in 
Blyth v. Blyth, ( (1968) 1 All ER 524). 
Since according to Sec. 7 of the Indian 
Divorce Act, the Court should, as nearly 
as may be, act and give reliefs in pro- 
ceedings under the Act in conformity 
with the principles and rules on which 
the Court in Divorce and Matrimonial 
causes in England for the time being acts 
and gives reliefs, the rule of evidence in 
Blyth’s case (supra) must be followed, 
After referring to the relevant provi- 
sions of law and the decisions in Earnist 
John White v. Mrs. Kathleen Olive White 
(AIR 1958 SC 441) and Preston-Jones v. 
Preston-Jones ((1951) AC 391), G. P. 
Singh, J. (as he then was) speaking for 
the Full Bench in Prem Masih v, Mst 
Kumudani Bai (AIR 1974 Madh Pra 88: 
1974 MPLJ- 188), stated the law in these 
words: 


“The case of Blyth v. Blyth, (1966) 1 
All ER 524 will, therefore, show that 
the. view expressed in Preston-Jones’ 


case, (1951 AC 391) that the standard of. 


proof in case of a matrimonial offence in 
a petition for divorce is preof beyond 
reasonable doubt, does not now hold the 
field and that the correct test in that 
matter is that expressed by Dixon, J, m 
(1948) 77 CLR 191. 
date in Section 7 of the Act that the 
principles and rules on which the Court 
of Divorce and Matrimonial Causes in 
England for the time being acts and gives 
relief should be applied by the Indian 
Courts, we feel that now the standard 
of proof recommended in ((1966) 1 All 
ER 524) (supra) will have to be applied 
by the Indian Courts also. But the 
change in principle as to the standard 
of proof will most often not make any 
difference in the result, for even apply- 
ing the civil standard of proof to a div- 
orce proceeding based on adultery a high 
standard of proof will be needed to satis- 
fy the Court that adultery has been com- 
mitted.” l 

We are in respectful agreement with the 
view so expressed, 


5. The petitioner is not relieved of 
satisfying the Court of the. truth of his/ 


In view of the man- 





1981 Pulikkottial Cheru v. 


her allegation of adultery and the decree 
of proof continues to be the same even 
where the alleged guilty spouse and/or 
the co-respondent do not appear to cona 
test the charge levelled. against them.. In 
such cases the Courts have only one- 
sided version before them and they- 
should be doubly cautious in accepting 
and acting upon such uncorroborated 
versions likely to be tainted, The Courts 
should ‘not be readily inclined to grant 
reliefs on the charge of adultery which 
must be decided on the basis of the 
proof tendered in support of the charge. 
We are in agreement with the view ex- 
pressed by a Special Bench of the Mad- 
_ ras High Court in Antoniswami v, Anna 
Manickam (AIR 1970 Mad 91) that mere- 
ly because the respondents did not care 
to contest the proceedings may be no 
justification for the Court to come to the 
conclusion that the evidence of the peti- 
tioner was true and worthy of credit, © 


6. In the present case, we have evi- 
ence of the wife’s (respondent No, 1) 









earlier eloped 
ith one Vasant: Rolland Deniel but was 
orgiven by the petitioner on her ex- 
pressing words of repentance, There is 
also quite satisfactory evidence of op- 
rtunity. The respondent No, 2 gained 
confidence of the petitioner and his visits 
his house went on increasing, mostly 
in his absence. . The petitioner’s sworn 
testimony discloses that quite often he 
as at the petitioner’s residence when 
he should be working in the workshop. 
Such stay of the respondent No, 2 in the 
petitioner’s house in his absence used to 
be of quite a long duration, This was so 
when the respondent No, 2 had little 
work at their residence. The petitioner 
has also deposed that the association of 
the respondents gave-rise to suspicion 
and the warnings to the respondent No.1 
produced no good.results, He- has also 
stated that the respondents were_ even 
seen roaming together although the re- 
spondent No, 1 was not supposed to go 
about that way with the respondent 
No, 2 who was merely an employee in 
the petitioner’s workshop. The climax 
reached when the petitioner was inform- 
ed by his milkman, Fateh Mohammad 
` (P. W. 2), of what he saw in a morning 
when. he went to deliver milk at the 
petitioner’s house, .Accordingly this wit- 
ness, the petitioner had then gone out of 
station, When he reached the petitioner's 
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house, he found the doors closed from 
inside. The knocks at ‘the door and his 
shouts did not awaken the inmates, He 
went to the other side of the house and 
in his attempt to draw the attention of 
the occupant, viz., the respondent No, 1, 
he pushed the. window, The window 
opened.. Thén what he saw may be stated 
in his own words: 

Sea tt tar fe efa age et diet 
mga & foai g ow dt faer Fat |G” 


We feel that this milkman has no rea~ 


- son to speak ill of the respondent No, 1. 


‘His version has ring of truth about it 
and does not seem to be in any way . 
tainted and we are inclined to accept it 
From that version, it can safely be in- 
ferred that the two respondents were to- 
gether inside the house where they re- 
mained certainly not for offering prayers, 
but for sharing the bed together, This ' 


incident, which we have little hesitation 


in accepting as proved, necessarily leads 
to an irresistible inference of adultery. 
The circumstances in the present case 
are’ not different from the case of Eng- 
land v. England, ((1952) 2 All ER 784). 
There the wife.and one M got attracted 
to each other. M was a constant visitor 
to the room occupied by the wife and he 
spent one night with her there. They 
admittedly discussed committing adult- 
ery but deposed that they decided not to 
do so and .denied having committed 
adultery then or at other time. It was 
held that although there was sufficient 
evidence to establish adultery, that evi- 
dence could be contradicted e.g, by the 
sworn testimony of the wife and M. In 
the present case, we do not have the 
evidence of the wife respondent No. 1 
or that of the respondent No. 2 to con- 
tradict the version of Fateh Mohammad 
(P. W. 2), We are satisfied from the cir- 
cumstances established in the case, the 
conduct of the respondent No, 1 and the 
evidence of Fateh Mohammad (P. W. 2) 
that the petitioner has successfully prov- 
ed that the respondent No, 1 committed 
adultery, He is, in our opinion, entitled. 
to a decree of divorce, 

7. The decree of dissolution of mar- 
riage passed by the District Judge, 
Jabalpur is confirmed, As the respon- 
dents have not appeared before us, there 
shall be no order as to costs. 


Order accordingly. 


E ana 
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Banwarilal, Appellant v. Edwin Bhagi- 
Tathi and another, Respondents, 

First Appeal No, 224 of 1977, D/- 25-9- 
1980.* i 

Trusts Act (2 of 1882), Ss. 3, 6, 35, 39, 55 
— Cestui que trust — Missionary So- 
ciety — Property acquired for religious 
and charitable purpose — Trust is creat- 
ed — Transfer of property by trustees 
having power of attorney — Not valid, 
unless it is for provident administration 
of trust. 


The evidence in the instant case show- 
ed that a Christian Missionary Society 
is, through its foreign as well as Indian 
disciples, engaged in propagating a parti- 
cular faith and in imparting free educa- 
tion to the poor. Charitable hospitals 
have been established to afford free medi- 
cal assistance to needy persons. The pro- 
perty purchased in India is poing used for 
such purposes, 

Held in the circumstances that a ‘trust’ 
is clearly spelled out and those in man- 
agement and in charge of properties 
acquired by the Society are impressed 
with a trust. The purpose of the trust~ is 
religious as well as charitable, 


Held further that though the power of 
attorney in favour of a trustee did con- 
tain a stipulation authorising him to sell 
the properties of the society, in the ab- 
sence of any material on record to show 
how the society functioned, the . power 
of attorney did not furnish requisite au- 
thority to the trustee to so transfer the 
trust property by sale. The trustee could 
not claim an absolute power to sell it 
Consequently, the purchaser from trustee 
did not acquire any valid title in- the 
trust property, (Case law discussed), 

(Paras 9, 10, 11J 


A trustee as such no doubt is legal 
owner of the property, the beneficial 
ownership vesting in cestui que trust, 
Nevertheless he is not the full owner of 
the property in the real sense of the term, 
because there is a beneficial interest and 
the ownership therein is carved out. in 
the property, The legal ownership which 
rests in the trustee is for the purposes of 
the trust and the administration of the 
provisions of the trust. Therefore, it is 


*From decree of V, D. Agarwal, First 
Addl. Dist. J., Bilaspur, D/- 17-6-1977. 
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only for the provident administration of © 


a particular charity that the trustees hava 
the power to sell the trust properties. 


(Para 10} 
Cases Referred: Chronological Paras 
AIR 1980 SC 17 10 
AIR 1962 SC 1588 8 
AIR 1952 Bom 106 10 
AIR 1937 PC 240: 1937 All LJ 1378 8 
AIR 1935 PC 97: 1935 All LJ.775 8 
AIR 1922 PC 209: 20 All LJ 294 10 


1891 AC 531: 61 LJ QB 265: 65 LT 621, 
Income-tax Spl, Purposes Commrs, Vv. 
Pemsel 8 


Y. S. Dharmadhikari, for Appellant; 
R. K., Pandey with L. ©. Gupta (for No, 


1) and B. P, Agarwal No, 2), for Re- - 


spondents 


B. C. VARMA, J.:— This appeal is by 
the plaintiff whose suit for possession and 
mesne profits of a bungalow known as 
Ashley bungalow and appurtenant plot 
situate in Bilaspur has been dismissed, 


2. Sometime in the year 1912 in 
U.S.A., two bodies by names Christian 
Women Board of Mission, America, and 
Foreign Christian Missionary Society, 
America, were formed. These two bodies 
were amalgamated to form a Society by 
name United Christian Missionary So- 
ciety, America (U.C.M.S, (U.S.A.)), in the 
year 1920. At the same time in India op- 
erated two associations bearing like 
names, that is, Christian Women Board 
of Mission, India, and Foreign Christian 
Missionary Society, India. These two 
bodies in India joined together to form 
Indian Mission Disciples of Christ 
(.M.D.C.). The evangelistic part of the 
LM.D.C. was carved out as a separate 
society known as Convention of Churches 
of Disciples of Christ (C.C.D.C.). This 
body was registered as a Society in India 
under the Indian Societies Registration 
Act in 1942. In the year 1943, the United 
Christian Missionary Society in India was 
registered as a Society. This body was 
popularly known as U.C.M.S. (India), It 
was dissolved in the year 1968. In the 
year 1962, the India Church Council of 
Disciples of Christ (1.C.C.D.C.) was regis- 
tered as a Society and in the year 1971 
another institution bearing the name 
Service Association of Christian Church 
Disciples was registered as a Company. 
This 1.C.C.D.C, was the defendant in the 
suit and is respondent No. 2 here, The 
other defendant in the suit (respondent 
No. 1) is Edwin Bhagirathi who was sued 
as Secretary of the LC.C.D.G, 
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3. The appellant-plaintiff by a regis- 
tered sale deed, dated 17-9-1971 (Ext. 
P-1), purchased the Ashley bungalow and 
the appurtenant land. The sale deed is 
executed by Shri F. C. Zonathan as agent 
of the U.C.M.S. (U.S.A.) on the strength 
of a power of attorney, dated 1-12-1976 
(Ex. P-10A). At the time of the purchase, 
the defendants were in possession of the 
suit property and the plaintiff-appellant 
could not get its possession. He, there- 
fore, brought the suit for possession and 
also claimed mesne profits, The defence 
was twofold, namely, that the property 
never belonged to U.C.M.S. (U.S.A.) and, 
therefore, the sale deed Ex. P-1 convey- 
ed no right, title or interest in the suit 
property to the appellant and that in any 
case Shri F. C. Zonathan did not have 
the requisite power or authority to ex- 
ecute the sale deed on behalf of U.C.M.S. 
(U.S.A.). For these reasons, it was urged 
by the defendants that despite the sale 
deed, the appellant has acquired no title 
to the suit property and should, there- 
fore, be non-suited. This defence prevail- 
ed with the lower Court which has found 

` that the plaintiff could not prove that the 
property in suit belonged to U.C.M.S, 
(U.S.A.) and that Shri F. C. Zonathan was 
not clothed with due authority to trans- 
fer the property on behalf of U.C.M.S, 
(U.S.A) . 


“4. The appellant’s success in this ap- 
peal depends upon affirmative answerś to 
the two questions namely, (i) whether 
the property in suit was owned by 
U.C.M.S. (U.S.A.) on the date of transfer 
in appellant's favour on 17-9-1971 and 
(ii) whether Shri F. C. Zonathan held a 
due power of attorney to transfer title 
on behalf of the U.C.M.S. (U.S.A). The 
answer to the first question depends 
upon the appreciation of evidence adduc- 
ed by the parties. The appellant’s plea 
in this behalf is that the land is nazul 
and bears Sheet No. 4 of Nazul Plot No. 
85/1. The suit bungalow was erected out 
of the funds advanced by the appellant’s 
vendor in whose name the land was re- 
corded in the relevant nazul papers. The 
lease of the plot was renewed in favour 
of UCMS. (U.S.A) The U.C.MS. 
(India) was in occupation of the suit pro- 
perty as a licensee of the appellant’s 
predecessor. According to the appellant, 
neither the U.C.M.S. ` (India) nor any of 
the defendant-respondents ever acquired 
any title to the suit land and their occu- 
pation was unlawful. On the other hand, 
the respondents’ plea is that the land in 
_ Suit was acquired somewhere prior to 


Banwarilal v. Edwin Bhagirathi 


M. P.. 117 


1913 by the I.M.D.C. which was an Indian 
Society and it constructed the suit bunga- 
low out of the funds contributed by 
Indian disciples and from donations ob- 
tained from the members of the family 
of a Ashley. The possession of I.M.D.C. 
and thereafter from the year 1943 that 
of U.C.M.S. (India) up to 1962 and there- 
after that of I.C.C.D.C. is said to be in 
their own right. The title of U.C.M.S. 
(U.S.A.) and consequently that of the 
plaintiff is denied. The lease is said to 
have been obtained by the U.C.M.S. 
(India), 


5. After a perusal of the entire oral 
and documentary evidence on record, we 
have reached the conclusion that the first 
question has to be answered in the 
affirmative. The U.C.M.S. (india) was 
formed in the year 1943. Any lease of 
the nazul plot in suit or the nazul papers 
prior to the year 1943 bearing the name 
of U.C.M.S. cannot, therefore, be in 
favour of U.C.M.S, (India), as prior to 
the year 1943, the only body existing 
was U.C.M.S, (U.S.A.) and no other and 
all such documents must be construed as 
referring to U.C.M.S. (U.S.A). It is com- 
mon ground that there is no body like 
U.C.M.S. (Bilaspur) or U.C.M.S. (Jabal~- 
pur). The lease in respect of the suit plot 
was renewed, vide Ex. P-8, That docu- 
ment shows the existence of a prior lease | 
subsisting up to the year 1955. The nazul 
khasra for the year 1933-34 (Ex, D-44) 
shows that the plot in suit was leased out 
to the United Christian Mission Society, 
Bilaspur. The date of expiry of the lease 
is shown to be 31-3-1955, The same is re- 
flected in yet another nazul-khasra for 
the years 1941-42 to 1944-45 (Ex. D-52). 
The necessary inference from a reading 
of the nazul-khasra Ex. D-44 and the 
lease deed Ex, P-8 is that the lease exist~ 
ed in favour of U.C.M.S. from the year 
1933-34 and was to expire on 31-3-1955 
and that it was renewed vide Ex. P-8 in 
favour of the same Society. As U.C.MS. 
(India) was not in existence in the year 
1933-34 and as the lease was renewed in 
favour of the existing lessee, it has to be 
inferred that the lease of the suit. plot 
was in favour of U.C.M.S, (U.S.A). The 
mention of the word ‘Bilaspur’ is of no 
consequence as it is nobody’s case that 
there is any society or body like U.C.M.S. 
(Bilaspur). Our conclusion is also sup- 
ported by the oral evidence including 
that of the defendants. Murar Masih Scot 
(D.W. 2) has stated in quite unequivocal 
term that the U.S.M.S, (India) held no 
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property in India and that the entire 
property belonged to U.C.M.S. (U.S.A). 
He has also deposed that 
1968-69 Shri Zonathan started managing 
the properties of U.C.M.S. and that the 
properties belonged to the American So- 
ciety. The defendant, Edwin Bhagirathi in 
para 13 of his deposition.as D.W. 1 has 
deposed that it is provided in the con- 
stitution of I.C.C.D.C. that the property 
belonged to U.C.M.S. (U.S.A.) or its 
successor. Phillip James (D.W. 3) has 
also deposed that the entire property in 
India was acquired by the funds sent by 


U.C.M.S. (U.S.A) and that the 
U.C.M.S. (India) used to oE that 
property. In paragraph 6 of his deposi- 


tion, this witness has admitted that in 
Bilaspur all the schools and hospitals be- 
longing to the Missionary have been ac- 
quired out of the funds belonging to 
U.C.M.S. (U.S.A.) through I.M.D.C. 


6. Learned counsel for the respon- 
dents-defendants drew our attention to 
certain documents, i.e., Ex. D-19, Ex.D-15 
(which are minutes of 1943 Convention 
of I.M.D.C.), Ex. D-5 (minutes of Conven- 
tion of LM.D.C. of the year 1918), Ex. D-7 
(minutes of a like Convention of LM.D.C. 
of the year 1923) and Ex. D-47 which is 
a report of the Nazul Officer. On the 
strength of these documents, it was argu- 

‘ed that the suit property was acquired 
by local congregations out of the funds 
collected by them and also by funds con- 
tributed by foreign missionaries in Ame- 
rica. In our opinion, these documents 
really render no help to the respondents 
in establishing their alleged title to the 
suit plot and the bungalow. It is true that 
Exs, D-5 and D-7 show that a proposal 
was approved for purchase of the plot 
and construction of the bungalow and 
that certain funds were allocated for that 
purpose. However, in Item No. 5 at page 
88 of Ex. D-7, it is reflected that money 
for the purchase of that property -was re- 
ceived from America in American cur- 
rency. Similarly, Ex. D-47, which is the 
report of the Nazul Officer, shows that 
it relates to Plot No. 65 in Sheet No. 6 of 
Jarhabhata in Bilaspur, It appears that 
there was a combined order of the De- 
puty Commissioner relating to Sheet No. 
4 of plot No. 85 and Sheet No. 6 of plot 
No. 65, but what is exhibited as Ex. D-47 
is only a report of plot No. 65, Sheet No. 
6, which is not the suit land, From the 
documents referred to by the respon- 
dents, we are unable to draw any infer- 
ence that the property belonged to 
LC.C.D.C. or its predecessor. The learned 
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counsel for the respondents also drew our 
attention to the deposition of Zonathan 
(D.W. 4) where he stated that the docu- 
ments relating to the acquisition of the 
. suit plot and the ‘bungalow are in his 
office and that he has not brought them 
in Court. It was suggested that for non- 
production of these documents an ad- 
against 
the appellant. While advancing. this 
argument, ‘it was forgotten that the wit- 
ness was not the plaintiff himself. This 
witness was not summoned to bring any 
such document and the plaintiff himself 
had never relied upon any such docu- 
ment. In our opinion, no adverse infer- 
ence can be drawn against the appellant 
as suggested by the respondents’ learn- 
ed counsel. For all these reasons, we dis- 
agree with the trial Court that the ap- 
pellant has not been able to establish the 
title of his predecessor, ie, U.C.M.S. 
(U.S.A.) in respect of the suit plot and 
the bungalow. Instead our finding is that 
the suit plot and the bungalow belonged 
to U.C.M.S. (U.S.A.) on 17-9-1971 when 
Shri Zonathan (P.W. 4) purported to” 
transfer it by sale to the appellant as’ 
attorney and agent on behalf of U.C.M.S. 
(U.S.A.) by sale deed Ex. P-1. - 


7. In order to succeed, the appellant 
has to overcome yet another hurdle in 
that he must establish that Shri Zonathan 
who has executed the sale deed (Ex, P-1) 
on behalf of the U.C.M.S. (U.S.A.) pos- 
sessed the necessary authority in that 
behalf. For this the appellant relies upon 
the power of attorney (Ex. P-10-A). On 
the other hand, the respondent contend 
that since the U.C.M.S. (U.S.A.) is a cor- 
poration, the property was held by it in 
trust for its beneficiary including the be~ 
lievers of the faith propagated by it and, 
therefore, the right to transfer vested 
only in the trustees who must act jointly 
or in the manner provided in the con- 
stitution of that body. In absence of any- 
thing in the form of resolution or the like 
regarding disposal of the property, con- 
tends the learned counsel, the transfer 
by Shri Zonathan is bad and does not 
have the effect of validly transferring 
title in the suit property to the appellant. 
Contention on behalf of the respondents 
has force and must be accepted. "A trust 
is an equitable ‘obligation, binding on a 
person (who is called a trustee) to deal 
with property over which he has control 
(which is called the trust property), for 
the benefit of persons (who are called the 
beneficiaries or cestui que trust), of whom 
he may himself be one, and any one of 
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whom may enforce the obligation. Trusts 
are either the creature of statute or are 
either created intentionally by the act of 
settler in which case they are called ex- 
press trusts or by implication of a Court 
of enquiry where the legal title to the 
property is in one person and the equit- 
able right to the beneficial enjoyment of 
it in another, in which case they are call- 
ed constructive trusts.” This definition of 
trust by Underhill includes various kinds 
of trusts known to and recognised in. 
English Law. In restatement of trusts. a 
‘trust? is defined as a fiduciary relation- 
ship with respect to the property, sub- 
jecting the person by whom the property 
is held to equitable duties to deal with 
the property for the benefit of another 
person, which arises as a result of a 
manifestation of an intention to create 
it. Our definition of ‘trust’ as given in 
S. 3 of the Indian Trusts Act, 1882 is 
nearer to this definition. It defines ‘trust’ 
as follows: 


“A ‘trust’ is an obligation annexed to 
the ownership of property, and arising 
out of a confidence reposed in and ac- 
- cepted by the. owner, or declared and 
accepted by him, for the benefit of an- 
other, or of another and the owner.” 
To know that a ‘trust’ is created, the 
author of the trust has to be ascertained, 
Further his intention to create a trust 
must be indicated by words or acts with 
reasonable certainty. The purpose of the 
trust, the trust property and the bene~ 
ficiaries must be indicated in such a way 
that the trust could be administered by 
the Courts if the occasion arose. (See 
Chhotabhai v. Jnan Chandra Basak, AIR 
1935 PC 97). 


8. The definition in the Indian Trusts 
Act deliberately excludes the idea of 
equitable estate and provides for ‘obliga- 
tion’ which constitutes trust under 
Chapters 1 to 8 and ‘obligation in the 
nature of trusts’ in Chapter 9. Whatever 
difference there may be regarding the 
definition of ‘trust’ in England, America 
and India, trusts for charitable and reli-~ 
gious purposes are recognised by all. A 
Hindu religious or charitable trust is gov- 
emed by the rules of Hindu Law and not 
by the provisions of the Trusts Act. A 
charitable trust in America is defined in 
the Restatement of -Trusts as under: 

“A charitable trust is fiduciary rela- 
tionship with respect to property arising 
as a result of a manifestation of an inten- 
tion to create it, and subjecting the per- _ 
son by whom. the property is held ta 
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equitable duties to deal with the property - 
for a charitable purpose.” 


A ‘charity’ in legal sense means a gift, to 
be applied consistently with the existing 
laws for the benefit of an indefinite num- 
ber of persons, either by bringing their 
minds or hearts under the influence of 
education or religion, or by relieving 
their bodies from disease, suffering or 
constraint, by assisting them to establish 
themselves in life, or otherwise lessen- 
ing the burden of the Government. Lord 
Macnaghten in Pemsel’s case 1891 AC 531 
classified charity under four heads: (i) 
trusts for the relief of poverty, (ii) trusts 
for the advancement of education, (iii) 
trusts for the advancement of religion 
and (iv) trusts for the purposes beneficial 
to the community not falling under any 
of the preceding heads. May be as pointed 
out by the Supreme Court in Laxman 
Balwant v. Charity Commr., AIR 1962 
SC 1589 it may not be safe to seek guid- 
ance from English decisions or from Lord 
Macnaghten’s classification for interpret- 
ing the term ‘charitable purpose’ as ap- 
pearing in Indian Statutes or in a docu- 
ment executed in India under totally 
different circumstances, yet it cannot be 
denied that the activity to advance edu- 
cation and to relieve poverty is charit- 
able. At the same time it is also clear that 
the activities of the Mission (U.C.M.S., 
U.S.A.) carried out in India in propagat- 
Ing a particular faith in imparting free 
education, free medical aid and the like 
are both religious and charitable. In 
Commr., Lucknow Division v. Deputy 
Commr. of Partapgarh, AIR 1937 PC 240 
it was held that where subscriptions are 
paid to the committee of some persons 
chosen by the subscribers from amongst 
them for the purpose of fulfilling a spe- 
cific and well-defined charitable purpose, ` 
a complete trust is created to apply the 
funds in carrying out the object men- 
tioned, 


9. The evidence adduced in the pre- 
sent case well establishes that the society 
(U.C.M.S., U.S.A.) through its foreign as 
well as Indian disciples is engaged in pro- 
pagating a particular faith and in impart- 
ing free education to the poor, Charitable 
hospitals have been established-to afford 
free medical assistance to needy persons. 
The property purchased in India is being 
used for such purposes. Subscription is 
raised both abroad as also in India to ac- 
quire properties for fulfilling the objects 
and the purposes sought to be accom- 
plished by the mission. (See: Deposition 
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.Of Philip James (D.W. 3) para 6, Robert 
Henri (D.W. 4) (paras 1 & 8). This is also 
spelled out from the averments in para 4 
(b) of the plaint which are as follows: 


“The parent said Society used to raise 
various funds for being spent on Mission 
work in India and elsewhere. From a part 
of such funds made available by U.C.M.S. 
-(U.S.A.) to LM.D.C. the suit bungalow 
known as. Ashley Memorial bungalow 
„was constructed at the instance of the said 
Missionary Society organised under the 
laws of the State of Ohio having head- 
quarters at Mission buildings in Indiana- 
polis,” 


When the properties were acquired and 
purchased out of the funds raised by 
donations and subscriptions, and were/are 
put to such use as we have shown above 
by the missionary in India for carrying 
out its such objects and purposes, a trust 
is created and those in management and 
in charge of such properties are impressed 
with a trust. In the present case, a ‘trust’ 
is clearly spelled out, the managing body 
or the board of U.C.M.S. (U.S.A.) being 
the trustee and the disciples including 
the Indian disciples being the benefici- 


aries. The purpose of the trust is religious. 


as well as charitable. Learned counsel for 


the appellant, however, urged that such . 


a plea was not advanced in the Court be- 
low and would tantamount to enlarging 
the scope of the suit, This objection is 
devoid of any substance. The defendant- 
respondent has raised specific plea in 
paras 8, 27 (a) and (c) of the written 
‘statement. The plaint averments in para 
4 (b) as quoted above give like indication. 
Our finding, therefore, is that suit plot 
and the bungalow styled as Ashley Bun- 
galow (we are told that Ashley was a 
clergyman) are trust property. 


10. If, as we have found, the suit pro- 
perty is a trust property, then, in our 
opinion, the power of attroney (Ext. P- 
10-A) did not furnish requisite authority 
to Shri Jonethan to transfer the same by 
sale or otherwise on behalf of .the 
U.C.M.S. (U.S.A.). It is true ‘that the 
power of attorney does contain a stipu- 
lation authorising Shri Jonethan to sell 
the properties of U.C.M.S. (U.S.A.). But 
neither the constitution of the U.C.MS. 
(U.S.A.) nor any other material has been 
placed on record to enable us to know 
the manner in which the said Corporation 
functions, A trustee as such, no doubt, is 
legal owner of the property, the benefi- 
cial ownership vesting in cestui que 
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trust. Nevertheless he is not the full 
owner of the property in the real sense 
of the term, because there is a beneficial 
interest and the ownership therein is 
carved out in the property. The legal 
ownership, which rests in the trustee is] . 
for the purposes of the trust and the ad- 
ministration of the provisions of the trust. 
(See: Ramabai Govind v. Raghunath 
Vasudeo, AIR 1952 Bom 106), Therefore, 
it is only for the provident administra 
tion of a particular charity that the 
trustees have the power to sell the trust 
properties. Much will depend upon the 
provisions in the constitution governing 
a particular trust. In any case the con- 
fidence so reposed in the trustee or the 
board of trustees and the fiduciary duties, 
so imposed cannot be made the object of 
delegation. (See: K.S. Bannerji v. ‘Sita- 
nath Das, AIR 1922 PC 209). Quite re- 
cently the Supreme Court in the matter 
of H.E.H. The Nizam’s Jewellery Trust, 
AIR 1980 SC 17 has held that the con- 
currence of all the trustees is in general 
necessary in a transaction affecting trust 
property and in order to bind the trust 
estate, the act must be the act of all, The 
trustees constitute one body in the eye of 
law and must act together. In paragraph 
28 of the report it is laid down as under: 


“It follows as a necessary corollary, 
that where there are several trustees they 
must act unanimously in making.a sale 
or a contract of sale, unless it is provided 
otherwise by the terms of the deed. In 
exercising the power of sale, as in the 
exercise of other powers, a trustee can- 
not, therefore, properly delegate the per- 
formance of the acts which he ought per- 
sonally perform.” 


It has further been observed in that case 
that even where absolute power is con~ 
ferred on the Board of Trustees to effect 
sale of Trust Property, when discretion- 
ary power is not - exercised reasonably 
and in good faith, such power may be ` 
controlled by the Court, . 


11, Under such a state of law, the 
material placed on the record is not 
enough to hold in favour of existence of 
due authority in Shri Jonethan to sell the 
property belonging to U.C.M.S.- (U.S.A.). 
The power of Attorney (Ex. P-10-A) does 
not give the least indication if the Board 
of Trustees or the management ever, re- 
solved sanctioning the sale of the pro- 
perties of the U.C.M.S. (U.S.A) in India 
On the other hand, it is in the evidence 
of Shri Jonethan himself that the U.C. 
M.S, (U.S.A.) never resolved to disposed 
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of the suit property (see deposition of 
Shri Jonethan (P.W. 4), para (12)). He has 
further stated at the end of para 15 of 
his deposition that he did not even in- 
form any one of the sale of the suit pro- 
. perty. He has also deposed that he receiv- 
ed no instructions from the managing 
body of U.C.M.S. (U.S.A.) in America for 
sale of this property. What he stated was 
that he had an absolute power to sell it. 
In the face of such statement we cannot 
possibly hold that the sale of the suit 
property to the appellant/plaintiff was by 
the U.C.M.S, (U.S.A.). In our opinion, the 
sale deed executed by Shri Jonethan con- 
veyed no right, title or interst in the 
suit property to the appellant/plaintiff. 
The suit must, therefore, fail. 


12. During the course of argument, 
the appellant presented an application 
seeking to amend the plaint. As we have 
permitted the plaintiff’s counsel to address 
us on the plea sought to be raised by 
amendment, we reject that application, 


13. The appeal fails and is dismissed 
with costs, Counsel’s fee as per schedule, 


Appeal dismissed. 
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Thakur Vishweshwarsharan Singh, Pe- 
titioner v. State Transport Appellate Tri- 
bunal, Gwalior and others, Respondents. 


Misc. Petn. No. 330 of 1976, D/- 2-12- 
1980. 


(A) Motor Vehicles Act (4 of 1939), S. 58 
— Motor Vehicles Amendment Act (56 of 
1969), Ss, 1 (2), 25 — Notification under 
S. 1 (2) — Enforcement of S. 25 from 2-3- 

1970 — Subsequent notification under 
S. 1 (2) by Central Government to modify 
previous notification — Enforcement of 
S. 25 from 1-11-1970 — Held invalid — 
Principles embodied in S. 21 of General 
Clauses Act — Not applicable. ((i) Gene- 
ral Clauses.Act (10 of 1897), S. 21 — (ii) 
Constitution of India, Art. 143). 


The Parliament cannot delegate the 
power to repeal a law or even to amend 
it in any essential feature to the Execu- 
tive Government or any other outside 
agency, (Para 3) 

Once a section of the amending Act is 
brought into force by issue of a notifica- 
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tion under Section 1 (2), the power under 
S. 1 (2) to that extent is exhausted. The 
Central Government has then no power 
under that provision to cancel or modify 
the notification and thereby to repeal a 
provision of the Act which has been 
brought into force. Principles of construc- 
tion embodied in S. 21 of General Clauses 
Act would not be applicable in such case. 
Case law discussed. (Para 3) 


(B) Motor Vehicles Act (4 of 1939), 
S. 58 (as amended by Amendment Act 56 
of 1969) — Renewal of permit — Permit 
expired on 31-1-1971 — Application for 
renewal made on 20-11-1970 i.e. 60 days 
before its expiry — S. 58 amended on 
2-3-1970 — Application for renewal re- 
quired to be made before 120 days of ex- 
piry — Application of petitioner held 
barred by limitation — Dismissal of ap- 
plication by ‘Transport Authorities — 


Valid. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1958 SC 1018 3 
AIR 1954 SC 569 ; 3 
AIR 1951 SC 332 3 


G. M. Chaphekar, for Petitioner; V. S. 
Dabir with A. G. Dhande (for No. 3) and 
S5. L. Saxena, Govt. Advocate (for Nos. 1 
and 2), for Respondents, . 


G. P. SINGH, C. J.:— The petitioner 
held a permit for the route Rajgarh- 
Badnagar via Sardarpur which was grant- 
ed to him in 1956. The last renewal of 
this permit expired on 31st January, 
1971. The petitioner made an application 
for renewal on 20th November, 1970. The 
application was within limitation under 
Section 58 of the Motor Vehicles Act, 
1939 as it stood before its amendment by 
Section 25 of the Amending Act No. 56 
of 1969. An application for renewal under 
the unamended Section 58 had to be filed 
not less than 60 days before the expiry 
of the permit. Section 58 as amended re- 
quires that the application for renewal 
of the permit shall be made not less than 
120 days before the date of its expiry. 
Applying Section 58 as amended, the pe- 
titioner’s application for renewal was dis- 
missed by the Regional ‘Transport Au- 
thority, Indore, That order was main- 
tamed by the State Transport Appellate 
Authority in appeal. The petitioner, chal- 
lerges these orders by the petition under 
Article 226 of the Constitution, 


2. Act No. 56 of 1969 received the 
assent of the President on 29th Decem- 
ber 1969. Section 1 (2) of this Act pro- 
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vides that it shall come into force on such 
date as the Central Government may, by 

notification in the Official Gazette ap- 
` point, and different dates may be ap- 
pointed for different provisions - of this 
Act. By notification dated 27th February 
1970 made in exercise of the power con- 
ferred by Section 1 (2) of the Amending 
Act, the Central Government appointed 


2nd March 1970 as the date on which the ~ 


provisions of the Act other than -those 
specified in the notification came ‘into 
force. A perusal of this notification which 
was published in the Gazette of India, 
dated 27th February 1970, will show 
that Section 25 of the amending Act was 
not one of the sections specified. which 
were not to come into force on 2nd March 
1970. The result of this notification was 
that Section 25 of the amending Act also 
came into force on 2nd March 1970. The 
Central Government, however, issued an- 
- other notification on 6th June 1970 by 
which the earlier ‘notification was modi- 
fied and the enforcement of Section 25 of 
the amending Act with effect from 2nd 
March 1970 was cancelled and it was 
enforced with effect from ist November 
1970. Both these notifications are Anne- 
xures R-j and R-2 to the return filed on 
. behalf of respondent No. 5. 


3.. The argument of the learned coun- 
sel for the petitioner is that as the 
ainendment made in Section 58 of the 
parent Act by Section 25 of the amending 
Act came into force on lst . November 
1970 by the second notification issued 
under Section 1 (2), the limitation for the 
petitioner’s application for renewal ought 
to be determined on the basis of the un- 
amended Section 58 for the reason that 
on the date when the amended Section 58 
came into force by this notification the 
petitioner could not have complied with 
the amended section and filed his applica- 
tion for renewal before 120 days of the 
date of expiry. To meet this argument it 
is contended by the learned counsel for 
the respondents that. the second noti- 
fication issued by the Central Govern- 
ment under Section 1 (2) of the amending 
Act on 6th June 1970 was void and inop- 
erative for the reason that it had the 
effect of repealing the operation of Sec- 
tion 25 for the period from 2nd March, 
1970 to 31st October, 1970, In our opinion, 
the argument of the learned counsel for 
the respondents must be upheld. It is well 
settled that Parliament cannot delegate 
the power to repeal a law or even to 
ee it in any essential feature to the 
Executive Government or any other out- 
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side agency, (see In re: Art. 143, Constitu- 
tion of India, AIR 1951 SC 332, Rajnarain 
Singh v. Chairman, P. A. Committee, AIR 
1954 SC 569 at- p. 573). S. 1 (2) of the am- 
ending Act only confers on the Central 
Government apower to bring into force 
different provisions of the’ Act by issuing 
a notification. This power is in the na- 
ture of conditional legislation. Once a 
Section of the amending Act is brought 
into force by issue of a notification under 
Section 1 (2), the power under Section 1 
(2) to that extent is exhausted. The Cen- 
tral Government has then no power und 

that provisions to cancel or modify the 


-notification and thereby to repeal a pro~ 


vision of the Act which has been brought 
into force. Section 1-(2) must be constru- 
ed consistent with the constitutional limi- 
tation that power of repeal of a law can- 


not be delegated. There is no scope’ here. 


for applying the principle © of construc- 
tion, embodied in Section 21 of the Gen- 
eral Clauses Act 1897 that the power to 
issue a notification includes a power to 
rescind or amend it. The rule enacted in 
Section 21 is presumptive and can be dis- 
placed by the object and the context’ of 
the statutory provision conferring the 
power (State of Bihar v. D, N. Ganguly, 
AIR 1958 SC 1018). The object 
Section 1 (2) and the principle of consti- 


tutional limitation that power of repeal . 


of a law cannot be delegated to displace 
the application of Sec. 21, If the second 
Notification issued by the Central Gov- 
ernment is given effect to, it will virtual- 
ly mean that Section 25 of the amending 
Act which came into force on 2nd March, 
1970 was retrospectively repealed from 
that date up to 31st October, 1970. No suc 
power could be conferred on the Central 
Government and indeed is not conferred 
by Section 1 (2). The second notification 
Annexure R~2 must, therefore, be held to 
be invalid. 

4. The effect of holding the second 
notification dated 6th June, 1970 invalid 
is that Section 25 of the amending Act 
must be taken to be in force from 2nd 


March, 1970. On that date there was. no. 


question of any vested right arising in 
favour of the petitioner. The petitioner 
could very well have made his application 
for renewal within the period of limita- 
tion as provided in Section 58 of the 
Motor Vehicles Act as amended by Sec- 
tion 25 of the amending Act. As the ap- 
plication . for renewal was barred under 
Section 58 as amended, it was rightly dis- 
missed on that ground by the transport 
authorities. i 


behind - 
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5. The petition is dismissed.. There 
will be no order as to costs. Security be 
refunded to the petitioner. 


Petition dismissed. 
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J. S. VERMA, J. 


Manoharsingh and another, Petitioners 
v. Caltex Oil Refining (India) Ltd, Bom- 
bay and others, Respondents. 


Misc, Petn, No. 881 of 1978, D/- 7-10- 
1980. 


(A) Caltex (Acquisition of Shares of 
Caltex Oil Refining (India) Limited and 
of the Undertakings in India of Caltex 
. (India) Limited) Act (1977), S. 7 (3) — 
Constitution of India, Arts, 14, 19 (1) (f) 
and 31-C — Words “if so desired” used 
in S. 7 (3) — Meaning of — Power con- 
ferred under S. 7 (3) not arbitrary and 
not violative of Art. 14 — It is also pro- 
tected under Art. 19 (5) — Act in general 
is protected by Art. 31-C. 


The words “if so desired by the Cen- , 


tral Government” as used in S. 7 (3) of 
the Act are prima facie wide but they 
should be construed in the context that 
sub-sec. (3)-is an ancillary provision to 
enable the Central Government to con- 
tinue the business of the Caltex (India) 
after their vesting. The words “if so de- 
sired” in the context mean “if so needed”, 
It is quite likely that immediately after 
the undertakings of the Caltex (India) 
were taken over by the Central Govern- 
ment it could not be possible to obtain 
suitable alternative premises for continu- 
ing the business activities of the under- 
takings of the Caltex (India) and, there- 
fore, the Central Government had to be 
armed with the power to get the leases 
‘and tenancies renewed or continued after 
their expiry under sub-sec, (3). So the 
power under S. 7 (3) for renewing or con- 
tinuing a lease or tenancy can be exercis- 
ed if the subject matter of the lease or 
tenancy is really needed for continuing 
the business, Read in this way, the power 
conferred by sub-sec. (3) cannot be held 
to be arbitrary as it can be used only 
for subserving the purpose for which it 
is conferred, therefore, there can be no 
violation of Art. 14. (Para 6) 


The right to evict a person is a right 
to hold property under Art. 19 (1) (f) but 
sub-sec, (3) does not lay down any un- 
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reasonable restriction on it. The restric- 
tion is in the interest of the general pub- 
business of 
the undertakings of the Caltex (India) 
nationalised under the Act is in national 
interest and for. benefit of the country 
as a whole, S. 7 (3), would, therefore, be 
protected under CL (5) of Art. 19. 
(Para 6) 
The Act was enacted in implementation 
of the policy for progressively securing 
the ownership and control of the pro- 
ducts of the nation’s petroleum resources 
vested in the State and thereby so distri- 
bute as best to subserve the common 
good. Therefore, the Act is protected by 
Art. 31-C. (Paras 7 to 9) 


Although S. 7 (3) does not directly deal 
with nationalisation -and although the 
petitioner’s property: has not been nation- 
alised, yet S. 7 (3) must be held to have 
come within the protective umbrella of 
Art. 31-C because it is an ancillary or in- 
cidental ‘provision for carrying out the ob- 
ject of nationalisation of the undertak- 
ings of the Caltex (India). Case law dis- 
cussed, (Para 9) 


(B) Caltex (Acquisition of Shares of 
Caltex Oil Refining (India) Limited and 
of the Undertakings m India of Caltex 
(India) Limited) Act (1977), S. 9 (3) — 
General Clauses Act (1897), S. 24. — No- 
tification issued under S. 9 (3) of ordin- 
ance which was repealed and replaced 
by the Act — Will continue in force and 
must be deemed to have been issued 
under S. 9 (3) of the Act by virtue of 
S. 24 of General Clauses Act — Fact that 
the Act was given retrospective effect 
does not by itself make S. 24 of General 
Clauses Act inapplicable. (Para 10) 


(C) Companies Act (1 of 1956), Ss. 396, 
637 —- Caltex Oil Refining and the Hin- 
dustan Petroleum Corporation Limited 
Amalgamation Order (1978), Cl. 3— Amal- 
gamation order — Result of — Hindus- 
tan Petroleum automatically takes place 
of Caltex Oil Refining — Rights of Cal- 
tex Oil Refining stand transferred to 
Hindustan Petroleum by Amalgamation 
Order and not by any voluntary transfer. 

(Para 11) 


D) Caltex (Acquisition of Shares of 
Caltex Oil Refining (India) Limited and 


-of the Undertakings in India of Caltex 


(India) Limited) Act (1977), S. 7 (3) — 
Notice to lessor by . Government Com- 
pany that it was going to exercise its 
power of renewal under S. 7 (3) — No- 
tice should normally be issued before 
expiry of lease — Hence, letter to such 
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effect issued prior to expiry of lease is 
not premature. (Para 12) 


Cases Referred: Chronological Paras 


AIR 1981 SC 271 9 
AIR 1980 SC 1789 9 
AIR 1978 SC 215 9 
AIR 1973 SC 1461 9 
AIR 1959 SC 475 8 
S. R. Phadnis, for Petitioners; S. L.. 


Garg (for Nos. 1 and 4) and K. K. Adhi- 
kari (for No. 2), for ‘Respondents, 


G. P. SINGH C. J. :— The Caltex Petro- 
leum Corporation is a foreign company 
incorporated in the State of Delaware in 
the United States of America, One of its 
subsidiaries, namely, the Caltex Oil Refin- 
ing (India) Limited (an Indian Company), 
hereinafter referred to as the Caltex Oil 
Refining, was carrying on the business of 
refining crude oil and producing petro- 
leum products in India. Another sub- 
Sidiary of the Caltex Petroleum Corpora- 
tion, namely, the Caltex (India) Limited 
(a foreign company) incorporated in 
Bahamas Islands, hereinafter referred to 
as the Caltex (India), was carrying on 
through its undertakings in India the 
business of marketing and distributing 
petroleum products. The President of 
India, on 30th Dec. 1976 promulgated the 
Caltex (Acquisition of Shares of Caltex 
Oil Refining (India) Limited and of the 
Undertakings in India of Caltex (India) 
Limited) . Ordinance, 1976. The Ordi- 
nance was replaced by an Act (Act No, 17 
of 1977) bearing the same name. The Act 
was enacted on 23rd Jan. 1977 but was 
. given retrospective effect from 30th Dec. 
1976. By Section 3 of the Ordinance and 
the Act all the shares in the capital of 
Caltex Oil Refining stood transferred to 
and vested in the Central Government 
from 30th Dec. 1976. 


The Caltex Oil Refining thus became a 
Government Company. Section 5 of the 
Ordinance and the Act had also the effect 
of transferring and vesting in the 
Central Government with effect from 
30th Dec, 1976 the right, title and in- 
terest of Caltex (india) in relation to its 
undertakings. In India the effect of vest- 
ing of the undertakings of Caltex (India) 
in the Central Govt. is dealt with in Sec- 
tions 6 arid 7. Briefly stated, all rights 
and liabilities of the. Caltex (India) in 
relation to its undertakings in India vest- 
ed in the Central Government. Section 7 
made it clear that the rights vested in 
the Central Government included the 
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right under any lease. Power was also 
conferred on the Central Government to 
renew or continue a lease on the same 
terms and conditions by sub-sec. (3) of 
Section 7. Section 9 of the Ordinance and 
the Act conferred power on the Central 
Government to direct vesting of the 
undertakings of the Caltex (india) ` in a 
Government company. The provisions of 
Sections 5 to 7 are to apply in relation to 
such Government company as they apply 
in relation to the Central Government. 
Sections 7 and 9 are material for our 
purposes and they read as follows : 


“7, Special provisions as to certain 
rights and interests held by Caltex (India) 
before the appointed day.— (1) Every 
right or interest in respect of any pro- 
perty in India (including a right under 
any lease or under any right of tenancy 
or any right under any arrangements to 
secure any premises for any purpose) 
which Caltex (India) held immediately 
before the appointed day, shall, notwith- 
standing anything contained in any other 
law or in any agreement or instrument 
relating to such right or interest, vest in, 
and be held by, the Central Government 
on and after the appointed day on the 
same terms and conditions on which Cal- 
tex (India) would have held it, if no 
negotiations had taken place for the ac- 
quisition by the Central Government of 
the undertakings of Caltex (India) in 
India or, as the case may be, . this Act 
had not been passed, 


(2) If at any time after the 2nd Feb., 
1974 (being the date on which the Cen- 
tral Government’s policy for acquiring 
undertakings engaged in the production, 
marketing or distribution of petroleum 
products was made known) and before 
the commencement of this Act, Caltex 
(India) surrendered or otherwise relin- 
quished any right or interest in respect 
of any property in India (including a 
Tight under any lease or under any right 
of tenancy or a right under any arrange- 
ment to secure any premises for any 
purpose), then, for the purposes of this 
Act, notwithstanding anything contained 
in any other law or in any agreement or 
instrument relating to such right or in- 
terest, the Central Government shall, on 
and after the appointed day, be entitled 
to such right or interest on the same 
terms and conditions on which Caltex 
(India) would have been entitled to such 
right or interest if it had not surrender~ 
ed or otherwise relinquished such right 





1981 
or interest and this Act had not been 
passed: 


Provided that nothing in this sub-sec- 
tion shall apply to any right or interest 
surrendered or otherwise relinquished. by 
Caltex (India) before the commencement 
of this Act for sufficient monetary con- 
sideration, 


(3) On the expiry of the term of any 
lease, tenancy or arrangement referred 
to in sub-sec, (1) or sub-sec, (2), such 
lease or tenancy or arrangement shall, 
if so desired by the Central Government, 
be renewed or continued, so far as may 
be, on the same terms and conditions on 
which the lease or tenancy or arrange- 
ment was originally granted or entered 
into,” 


"9, Power of Central Government to 
direct vesting of the undertakings of 
Caltex (India) in a Government com- 
pany.— (1) Notwithstanding anything 
contained in Ss. 5, 6 and 7, the Central 
Government may, if it is satisfied that a 
Government company is willing to com- 
ply, or has complied, with such terms 
and conditions as that Government may 
think fit to impose, direct by notification, 
that the right, title and interest and the 
liabilities of Caltex (India) in relation to 
any of its undertakings in India shall, 
instead of continuing to vest in the Cen- 
tral Government, vest in the Government 
company either on the date of the noti- 
fication or on such earlier or later date 
(not being a date earlier than the ap- 
pointed day) as may be specified in the 
notification, 


(2) When the right, title and interest 
and the liabilities of Caltex (india) in 
relation to its undertakings in India vest 
in a Government company’ under sub- 
sec, (1), all the rights and liabilities of 
the Central Government in relation to 
such undertakings shall on and from the 
date of such vesting, be deemed to have 
become the rights and liabilities respec- 
tively, of the Government company, 


(3) The provisions of Ss. 5, 6- and 7 
shall, so far as may be, apply in relation 
to such Government company as they 
apply in relation to the Central Govern- 
ment and for this purpose reference 
therein to the “Centrdl Government” 
shall be construed as references to such 
Government company,” 


2. On 30th Dec., 1976, the Central 
Government acting under S. 9 (1) of the 
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Ordinance issued a notification that the 
night, title and interest and the liabili- 
ties of the Caltex (India) in relation to 
its undertakings in India shall instead of 
continuing to vest in the Central Govern- 
ment vest with effect from 30th Dec., 1976 
in the Caltex Oil Refining. It may here 
be mentioned that the Caltex Oil Refin- 
ing because of acquisition of its shares 
by the Central Government from 30th 


` Dec., 1976 became a Government com- 


pany. 

3. The petitioners are owners of a plot 
of land measuring 6500 sq. ft. situated in 
Raj Mohalla, Indore. In 1958 this plot was 
leased out by the petitioners’ predeces- 
sors in favour of the Caltex (India) for 
installation of a petrol pump for a period 
of ten years with a renewal clause for an- 
other ten years. The lease was to expire 
on Ist Nov., 1968 and as there was refusal 
to renew the lease by the lessors a suit 
was instituted by the Caltex (India) for 
specific performance as a result of which 
the lease was renewed up to 3lst Oct., 
1978. By letter dated 24th April, 1978 the 
Caltex Oil Refining expressed its desire 
for further renewal or continuance of the 
lease for a period of ten years from Ist 
Nov., 1978 in exercise of its powers under 
S. 7 (3) of the Act. The petitioners did 
not agree to the renewal. 

The Company Law Board in exercise 
of its powers under S. 396 of the Com- 
panies Act, 1956 (read with the notifica- 
tion of the Central Government issued 
under S. 637 delegating that power) on 
9th May, 1978 notified the Caltex Oil 
Refining and the Hindustan Petroleum 
Corporation Limited Amalgamation 
Order, 1978. By this order the undertak- 
ings of the Caltex Oil Refining stood 
transferred and vested in the Hindustan 
Petroleum Corporation Limited (herein- 
after referred to as the Hindustan Petro- 
leum). S, 3 of this Order reads as fol- 
lows:— 

“3. Amalgamation of the Companies.-~ 
On the appointed day, the undertaking 
of CORIL shall stand transferred to, and 
vested in HPCL, which Company shall, 
immediately on such transfer be deemed 
to be the company resulting from the 
amalgamation, ` 

Explanation— The undertaking of 
CORIL referred to above shall be deem- 
ed to include all assets, rights, leases, 
tenancies, powers, authorities and privi- 
leges, trade marks, trade names, patent 
rights and licences for the use of patents 
and all property, movable and immov- 
able, tangible or intangible (including — 
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cash and bank balances), reserve funds, 
book debts, outstandings, reserves, 
balances on revenue accounts, invest- 
ments and all other rights and interests 
in, or arising out of such property and 
rights as were, immediately before the 
appointed day, in the ownership, pos- 


. session, power or control of CORIL in 


relation to its undertaking and all baoks, 
accounts, registers, records and all other 
documents of whatever nature relating 
thereto, and shall also be deemed to in- 
clude all borrowings, debts and other 
liabilities (including the liability for the 
payment of any pension and other pen- 
sionary benefits to the persons employed 
in relation to its undertaking) and obli- 
gations of whatever kind then subsisting 
of CORIL in relation to its undertaking.” 

(N. B. CORIL means Caltex Oil Refin- 
ing (India) Limited, and HPCL means 
Hindustan Petroleum Corporation 
Limited). 

4. The petitioners on 18th Dec., 1978 
filed this petition under Art. 226 of the 
Constitution for declaring Ss. 7 (3) and 
9 (3) of the Act invalid and for quashing 
the notification dated 30th December 1976 
issued under S. 9 (3) in favour of the 
Caltex Oil Refining and for directing the 
respondents to deliver possession of the 
plot to the petitioners. 


5. The first contention raised by the 
learned counsel for the petitioners is that 
S. 7 (3) of the Act, is unconstitutional be- 
ing violative of the petitioners’ funda-~ 
mental rights under Art. 19 (1) (f) and 
Art. 14 of the Constitution. The learned 
counsel submits that the right to evict 
a person whose lease has come to an end 
is a right to hold property under Art. 19 
(1) (£) and that this right has been un- 
reasonably -affected or taken away under 
S. 7 (3) for the benefit of the Central 
Government or the Government Com- 
pany, as the case may be. It is also sub- 
mitted that there are no guidelines for 
exercise of the power under S. 7 (3) and 
the section as it confers unguided powers 
is arbitrary and discriminatory, 


6. By sub-sec. (1) of S. 7 of the Act 


every right or interest in respect of any 
property in India including a right under 
any lease or under any right of tenancy 
or any right under any arrangement to 
secure any premises for any purpose 
which the Caltex (India) held imme- 
diately before 30th Dec., 1976 became 
vested in and held by the Central Gov- 
ernment from that date on the same terms 
and .conditions on which Caltex (India) 
would have held it. The Central Govern- 
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ment by this provision only gets that 


right under a lease which the Caltex 


(India) had under it. So if the Caltex. 


(India) had the right to renew the lease, 
the Central . Government could have 
renewed it. In the instant case, however, 
the lease provided for only one renewal 
which right had already been exercised 
by the Caltex (India) and it was this re- 
newal which was to expire on 30th Oct. 
1978. The lease, therefore, could not have 
been renewed under this provision. Sub- 
sec. (3) of S. 7, however, confers an addi- 
tional power on the Central Government 
to renew or continue a lease on its ex- 
piry. l 

The sub-section provides that if so de- 
sired by the Central Government, the 
lease or tenancy or arrangement referred 
to in sub-secs. (1) and (2) shall be re- 
newed or continued so far as may be 
on the same terms and conditions on 
which the lease or tenancy or arrange- 
ment was originally granted or introduc- 
ed. It is true that the words “if so desir- 
ed by the Central Government” as used 
herein are prima facie wide but they 
should be construed in the context that 
sub-sec, (3) is an ancillary provision to 
enable the Central Government to con- 
tinue the business of the undertakings of 
the Caltex (India) after their vesting. Thel 
words “if so desired” in our opinion read 
in the context mean “if so needed”. It is 
quite likely that immediately after the 
undertakings of the Caltex (India) were 
taken over by the Central Government it 
could not be possible to obtain suitable 
alternative premises for continuing the 
business activities of the undertakings of 
the Caltex (India) and, therefore, 
Central . Government had to be armed 
with the power to-get the leases and ten- 
ancies renewed or continued after thei 
expiry under sub-sec, (3), 

So the power under sub-sec. (3) for 
hewing or continuing a lease or tenancy 
can be exercised if the subject matter of 
the lease or tenancy is really needed for 
continuing the business. Read in this way, 
the power conferred .by sub-sec. (3) can- 
not be held to be arbitrary as it can be 
used only for subserving the purpose for 
which it is conferred. It must be conced- 
ed that the right to evict a person is a 
right to hold property under Art. 19 (1) 
(f) but, in our: opinion, sub-section (3) 













striction if understood in the sense indi- 


cated by us above. The restriction is inj. 


the interest of the general public for con- 
tinuation of the business of the under- 
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takings of the Caltex (India) nationalised 
under the Act is in national interest and 
for benefit of the country as a whole, 
S. 7 (3), in our opinion, would, therefore, 


be protected under CL (5) of Art, 19. We. 


have already stated that on a proper 
construction the power conferred is not 
arbitrary and, therefore, there can be 
no violation of Art. 14. 


7. Apart from these considerations, we 
are of opinion that the Act in general is 
protected by Art. 31-C of the Constitu- 
tion as contended by the learned counsel 
-ifor the respondents, 


8 The Statement of Objects and 
Reasons goes to show that the Act was 
enacted in implementation of the policy 
for progressively securing that the 
ownership and control of the products 
of the nation’s petroleum resources are 
vested in the State and thereby so dis- 
tributed as best to subserve the common 
good. The preamble of the Act which 
also contains that declaration reads as 
follows: 


_ “Whereas the Caltex Petroleum Corpo- 
ration (a foreign company) has at present 
the ownership of, and control over a 
significant portion of the petroleum pro- 
ducts produced, marketed and distribut- 


ed in India by reason of the fact that ` 


one of its subsidiaries, namely, the Cal- 
tex Oil Refining (India) Limited (an 
Indian company), is carrying on the busi- 
ness of refining crude oil and producing 
petroleum products in India and another 
of its subsidiaries, namely, the Caltex 
(India) Limited (a foreign company), is 
carrying on through its undertakings in 


India the business of marketing and dis- - 


tributing petroleum products; ` 

And whereas it is expedient in the 
public interest that the shares of the said 
Caltex Oil Refining (India) Limited and 
the undertakings in India of the said 
Caltex (India) Limited should be ac- 
quired; a : 

And whereas such acquisition is for 
giving effect to the policy of the State 
towards securing the principle specified 
in cl. (b) of Art. 39 of the Constitution as 
the ownership and control of the material 
resources of the community; to wit the 
petroleum products produced by the said 
Caltex Oil Refining (India) - Limited, in 
India, would by reason of such acquisi- 
tion become vested in the State and there- 
by so distributed as best to subserve the 
common good.” 

9. Article 31-C as enacted by the Con- 
stitution (25th Amendment) Act, 1971 and 
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to the extent held to be valid in Kesava- 
nanda Bharati v. State of Kerala, AIR 
1973 SC 1461 and Waman Rao v, Union 
of India, W.-P. Nos. 656-660 of 1977, de- 
cided on 9th May, 1980: (Reported in AIR 


` 1981 SC 271) and omitting the amendment 


introduced by the Constitution (42nd 
Amendment) Act, 1976 which was held 
invalid in Minerva Mills Ltd. v. Union of 
India, W. P. Nos. 356-361 of 1977, decid- 
ed on 9th May, 1980: (Reported in AIR 
1980 SC -1789) providés that notwith- 
standing anything contained in Art. 13, no 
law giving effect to the policy of the 
securing the principles 
specified in Cl. (b) or CL (c) of Art. 39 
shall be deemed to be void on the ground 
that it is inconsistent with or takes away 
or abridges any of the rights conferred by 
Art. 14, Art. 19 or Art. 31. The directive 
principle of State Policy that the State 
has to apply in making laws as contained 
in Art. 39 (b) is that the ownership and 
control of the material resources of the 
community are so distributed as best to 
subserve the common good. Referring to 
Art. 39 (b), Krishna Iyer J. speaking for 
himself and on behalf of Bhagwati and 
Jaswant Singh, JJ., in State of Karnataka 
v. Ranganatha Reddy, AIR 1978 SC 215 
at p. 250 observed that the expression 
“material resources of the community” 
in the context “embraces all the national 
wealth, not merely the natural resources, 
all the private and public sources of 
meeting material needs, not merely public 
possessions.” 


It was further observed that “distribu- 
tion” will include nationalisation “as a 
distributive process for the good of . the 
community.” Art. 39 (b) as construed in 
Ranganath Reddy’s case clearly brings 
in within its fold nationalisation.of the 
products of the nation’s petroleum re- 
sources which was the object behind the 
Act in acquiring the shares of the Caltex 
Oil Refining and the undertakings of the 
Caltex (India) in India. The statement in 
the preamble that the Act has been pass- 
ed with a view to give effect to the policy - 
of the State towards securing the princi- 
ple specified in cl. (b) of Art. 39 is not 
conclusive as held by the Supreme Court 
in Kesavananda Bharati v. State of Ke- 
rala, AIR 1973 SC 1461 but then it raises 
a presumption that was the object of the 
Act. The provisions of the Act dealing 
with acquisition of the shares of Caltex 
Oil Refining and acquisition of the under- 
takings of the Caltex (India) in India 
support that statement contained in the 
preamble, We have, therefore. no hesita- 
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tion in holding that the Act is protected 
by Art. 31-C. The provision made in Sec- 
tion 7 (3) is an ancillary provision to 
enable the Central Government to carry 
out the object of nationalisation as ex- 
plained by us earlier. After the under- 
takings of the Caltex (India) are taken 

over under the Act the business of the 
“ undertakings has to be continued. 

The Central Government may imme- 
diately after the undertakings are taken 
over find difficulty in searching out alter- 
native premises for carrying on the busi- 
ness of the undertakings and in this back- 
ground Parliament thought it necessary 
to confer power on the Central Govern- 
ment to renew or continue the leases or 
tenancy under which the Caltex (India) 
had obtained the premises that were 
needed, While dealing with Art, 31-A (1) 
(a) it has been held that that Article’s 
protection is not limited to the provisions 
in an Act’ which are directly related to 
the acquisition by the State of any estate 
or of any rights therein or the extinguish- 
ment or modification of any such rights 
and that the protection also extends to 
the ancillary provisions enacted for the 
purposes of carrying out the object’ of 
the Act (Raghubir Singh v, State of Aj- 
mer, AIR 1959 SC 475 at pp. 476, 477). 
The same principle must apply in the 
application of Art. 31-C. Although S. 7 (3) 
does not directly deal with nationalisation 
and although the petitioners property 
has not been nationalised, yet S. 7 (3) 
must be held to have come within the 
protective umbrella of Art. 31-C because 
it is an ancillary or incidental provision 
for carrying out the object of nationalisa- 
tion of the undertaikngs of the Caltex 
(India), 


10. The second contention raised by 
the learned counsel for the petitioners is 
that the notification under S. 9 (3) vest- 
ing the undertakings of the Caltex (India) 
in the Caltex Oil Refining was issued 
under S. 9 (3) of the Ordinance on 30th 
Dec., 1976 and that it cannot be taken 
. to be effective under S. 9 (3) of the Act 
which was given retrospective effect from 
30th Dec., 1976. In our opinion, there 
is no merit whatsoever in this contention, 
The argument is entirely covered by Sec- 
tion 24 of the General Clauses Act, 1897. 
‘The notification issued under S. 9 (3) of 
the Ordinance which was repealed and 


replaced by the Act will continue in- 


force and must be deemed to have been 
issued under S., 9 (3) of the Act. This is 
the effect of S, 24. The fact that the Act 
was given a retrospective effect from 30th 
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Dec., 1976 does not make S. 24 
General Clauses Act inapplicable, 


11. It was then contended that the ` 


Caltex Oil Refining in which the under- 
takings of the Caltex (India) got vested 
by the notification issued under S. 9 (3) 
of the Act could not transfer its rights in 
favour of the Hindustan Petroleum. In 
our opinion, this argument proceeds upon 
a misconception, The rights of the Cal- 
tex Oil Refining stand transferred to the 
Hindustan Petroleum not by any volun- 
tary transfer but by the Amalgamation 


Order issued under Section 306 of the|- 


Companies Act. We have already quoted 
cl. (3) of the Amalgamation Order. The 
Explanation contained in cl. (3) makes it 
clear that all assets, rights, leases, ten- 
ancies, powers, authorities and privileges 
etc. stand transferred to and vested in 
the Hindustan Petroleum. S. 9 of the Act 
does not say that a Government com- 
pany in which has vested the undertaking 
of the Caltex (India) cannot be amalga- 
mated with any other Government com- 
pany, As a result of the amalgamation 
order the Hindustan Petroleum automati- 
cally takes the place of the Caltex Oil 
Refining. 


12. It was lastly submitted that the 
exercise of the power under S. 7 (3) by 
the Caltex (India) was premature as the 
letter dated 24th April, 1978 was issued 
before the expiry of the lease. This con- 
tention assumes that the Central Govern- 
ment or the Government company, as the 
case may be, should express its desire for 
renewal or continuation of a lease or 
tenancy after expiry of the lease or ten~ 
ancy, The language used in S. 7 (3) does 
not support this construction. The desire 
expressed by the letter dated 24th April, 
1978 issued by the Caltex (India) cannot, 
therefore, be taken to be premature. In- 
deed it is desirable that there should be 
reasonable notice to the lessor by the 
Central Government or the Government 
company that it is going to exercise its 
power for renewal or continuation of the 
lease under S. 7 (3) The notice should 
normally, therefore, be issued before the 
expiry of the lease, The notice issued in 
this case cannot be said to be premature. 


13. The petition fails and is dismissed 
but without any order as to costs, The 
security amount be refunded to the peti- 
tioner, 


Petition dismissed, 
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G. P. SINGH, C. J. AND 
-U. N. BHACHAWAT, J. ` 

Kumari Nivedita Jain, Petitioner v. 
State of Madhya Pradesh and others, 
Respondents: f 

Misc. Petn, Case No, 510 of 1980, D/- 
6-11-1980. / 

(A) Medical Council Act (102 of 1956), 
S. 33 — Regulations made under, Regu- 
lation If Proviso — Selection of candi- 
dates for admission to medical course — 
Requirement of obtaining minimum 
marks is mandatory — State Govt.’s 
order completely removing the condition 
relating to obtaining of minimum marks 
in aggregate at Pre-Medical Examination 
for Scheduled Castes and Scheduled 
Tribes candidates violates regulations — 
It cannot be supported under Art. 15 (4). 
(Constitution of India, Arts, 15 and 162). 

-The use of the words “must have ob- 
tained not less than 50% of the total 
marks in’ English and Science subjects” 
as they occur in the second proviso to 
Section II (e) of the Regulations, shows 
that the requirement of obtaining mini- 
mum marks is mandatory. (Para 11) 

The regulations ‘have statutory force. 
They have been made under a Statute 
which in so far it deals with standards 
of medical education -falls under 


Entry 66 of the Union List. The exe- ` 


cutive power of the State under Arti- 
cle 162 cannot be so exercised as to 


override a statutory provision more 90° 


when the said provision is in a field oc- 
cupied by the Union List. The executive 
r can be used to supplement a law 
but not to supplant it. In the instant 
case, the executive power was used not 
to supplement but to uproot the mini- 
mum ‘standard prescribed by the regula- 
tions for admission to the medical col- 
leges, The order of the State Govern- 
ment passed on 9th September which 
completely removes the condition of get- 
ting minimum qualifying marks for 
Scheduled Castes and the Scheduled 
Tribes candidates is clearly violative of 
the regulations. (Paras 11, 14) 
Further, the total relaxation of mini- 
mum marks for the candidates belong- 
ing to these categories cannot be sup- 
ported unider Article 15 (4) being viola- 
tive of the regulations which have the 

force of law.. (Case ‘Jaw discussed), 
Para 20) 
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(B) Medical: Council Act (102 of 1956), 
Ss. 33 and 194 — Regulations made un- 
der S. 33, Regn. II — Validity of — It 
is not beyond the power conferred: on 
Medical Council by S. 33. 


Section II of the Regulations carries 
out the purpose under Section 19A ahd 
is intra vires. Apart from. Section 19A,. 
Section II of the Regulations can also be 
supported under Section 33 (1) which 
specifically empowers making of regula- 
tions for providing “conditions for ad- 
mission” to professional examinations. 

. (Para 12) 

The requirement prescribed by Sec- 
tion II of the Regulations that a candi- 
date for admission must have obtained 
50% marks in the aggregate in English 
and Science ‘subjects for general seats 
and 40% for seats reserved for the Sche- 
duled Castes and the Scheduled Tribes 
has a reasonable nexus with the standard 
of medical education in medical calleges 
and carries out the purpose of Sec, 19A. 
Sec. 33 empowers the Council to make 
regulations to carry out the purposes of 
the Act, and as Section II of the Regu- 
lations carries out the purpose of Sec- 
tion 19A, which authorises the Council 
to prescribe the minimum standards of 
medical education required for granting 
recognised medical qualifications, it is 
within the power conferred on the Coun- 
cil by Section 33. (Case law Relied on). 

(Para 12} 


Cases Referred : Chronological Paras 


1981 Cri LJ 147: 1980 MPLJ 665 18 
AIR 1980 Pat 1 (FB) 21 
AIR 1979 SC 765 12 
AIR 1971 SC 1762 24 
AIR 1970 SC 35 22 


(1969) 2 All ER 1039: (1969) 3 WLR 179: 
1971 AC 632, McEldowney v, Forde 12 
AIR 1968 SC 1379 19 
AIR 1963 SC 649 19, 25 
(1958) 2 All ER 23: (1958) 1 WLR 546 
(PC), Ross-Clunis v. Papadapoullos 12 
1952 AC 427: (1952) 1 TLR 1408: 96 SJ 
395, Attorney-General for Canada v. 
Hallet & Carry Ltd. 12 


J. P. Sanghi, for Petitioner: L, S. 
Baghel, Dy. Advocate General, for Ree 
spondents Nos. 1 to 3. 


G. P. SINGH, C, J.:— By order dated 


2nd April, 1980 the State Government 
made Rules for admission to lst year 


` M. B. B. S. course of medical colleges of 


Madhya Pradesh. These rules are not 
statutory, They were made in the exer- 


-130 M.P. 


cise of the executive power of the State. 
The rules provide for -holding of a Pre- 
Medical Examination for election of 
candidates for admission to the Medical 
Colleges, The Pre-Medical Examination 
is held by a Board which is constituted 
by Rule 2, The selection for admission 
is made as provided in Rule 3 “from 
the merit-list prepared on the basis of 
the result of this examination.” No can- 
didate,can be admitted unless he has 
passed B. Sc. Part I or any equivalent 
examination, This is the minimum edu- 
cational qualification prescribed by R. 5 
(1). Reservation of seats is provided for 
by Rule 7. There are 720 seats in all 
Out of these, 15% seats are reserved for 
each of the categories of Scheduled 
Castes and Scheduled Tribes candidates, 
which means that 108 seats are reserv- 
ed for the Scheduled Castes and the 
same number for the Scheduled Tribes, 
3% seats are reserved for the children 
of military personnel; 3% seats are re- 
served for nominees of the Government 
of India and three. seats are reserved for 
nominees of the Government of Jammu 
and Kashmir. The State - Government 
can also nominate three candidates to a 
medical college in Jammu and Kashmir 
in exchange of seats reserved for the 
nominees of that State in Madhya Pra- 
desh. The candidates appearing in Pre- 
Medical: Examination have to secure 
minimum qualifying marks for admis- 
sion, The minimum qualifying marks 
are 50% in the aggregate and 33% in 
each subject. For the Scheduled Castes 
and the.Scheduled Tribes the minimum 
qualifying marks are 40% in the aggre- 
gate and 30% in each subject, The Board 
is . authorised to relax the . qualifying 
marks in the aggregate by 5%.. for all 
categories in case the required number 
of candidates for admission are not 
available, The , Government has the 
power under the rules to make a special 
relaxation `in the minimum - qualifying 
marks to the extent considered neces- 
sary, in case, with relaxation granted by 
the Board, the required number of’ can- 
didates in the categories of Scheduled 
Castes and Scheduled Tribes are not- 
available, The provision relating to 
minimum qualifying marks is made in 
Rule -20. The power of relaxation ‘given 
to the Board and the State Government 
is contained in Note (i) and Note (i), 
respectively, appended to R. 20. Rule 20 
along with the relevant notes reads as 
follows: i 
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“20; Selection of candidates from 
amongst those who have appeared and 
qualified in the written examination 
shall be made strictly on merit as dis- 
closed by the total number of marks ob- 
tained by a candidate in the Pre- 
Medical Examination, The minimum 
qualifying marks for admission to Medi- 
cal Colleges shall be 50 per cent in the 
aggregate and 33 per cent in each sub- 
ject separately, For Scheduled Castes 
and Scheduled Tribes candidates, the 
minimum qualifying marks shall be 40 
per cent in aggregate and 30 per cent in 
each subject separately. l 

Note (i) In case required num- | 
ber of candidates for admission. 
are not available according to 
aboye percentage of qualifying marks, 
the Board shall have the power 
to lower the percentage up to 5 per cent 
in the aggregate for all categories of 
candidates, 

(ii) In case, with- relaxation granted 
by the Board as above, the required 
number of candidates in the categories 
of Scheduled Castes/Scheduled Tribes are 
not available Government shall have the 
powérs to grant special relaxation in the 
minimum qualifying marks to the extent 
considered necessary.” - 

2. Rule 9 of the Rules provides that 
a combined merit-list of all the cate- 


_gories of candidates except the candi- 


dates. belonging to the Scheduled Castes 
and the Scheduled Tribes shall be pre- 
pared and admissions granted to the 


eligible candidates according to merit so 


revealed subject to the reservations . 
specified in Rule 7. Rule 9 further pro- ° 
vides that “in case seats of reserved 
categories of Scheduled Castes and Sche- 
duled Tribes remain vacant these seats 
will be filled up by the candidatés avail- 
able on the combined merit-list.” ` 


3. There were 9400 candidates in all, 
out of which 623 candidates belonged to 
the Scheduled Castes and 145 to the 
Scheduled ‘Tribes. As a result of the 
examination, only eighteen seats in the 
category of Scheduled Castes and two 
seats in the category of Scheduled 
Tribes could be filled up because other 
candidates of these categories did not 
secure the minimum qualifying marks . 


- prescribed by Rule 20, ie, 40% in the 


aggregate. The Board in exercise of its 
power under Note (i) to that rule made 
a relaxation of 5% after which seven 
more ‘candidates were admitted in the 
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category of Scheduled Castes and one 
more in the category... of: Scheduled’ 
Tribes, Thus, out of 108 seats for each | 
of the categories of the Scheduled 
Castes and the Scheduled Tribes, only 
25 could be filled up in the category of 
Scheduled Castes and three in the cate- 
gory of Scheduled Tribes, The Govern- 
ment considering that very féw candi- 
dates of these categories got admission, 
by order dated 9th September, 1980 com- 
pletely relaxed the condition relating to 
the minimum qualifying marks for these 
eategories, This order, which is Anne- 
kure R, 2, translated dn English, reads 
as follows: 


The Government. has taken ‘a’ decion 
that the candidates belonging’ to the 
Scheduled Castes and the Scheduled 
Tribes be admitted to’ the -Medical Col- 
leges in the seats reserved for them. in 
accordance with merit to be determined 
on the basis of marks obtained by them 
in the Pre-Medical Examination and that 
for this purpose the condition relating to 
the obtaining of minimum ee 
marks be removed, 


4, By another order’ same on isth 
September, 1980, the Government made 
a reservation of "3% of the seats for the 
children and grand children of freedom 
fighters, 


5. The petitioner was a candidate ‘for 
admission to the Medical Colleges. The 
petitioner appeared in the Pre-Medical 
Examination and. secured 51.8% marks 
in the aggregate. The petitioner was not 
selected on the .basis of. the merit 
list. By . this petition under Arti- 
cle 226 of Constitution, the peti- 
tioner 
September, 1980 by which the Govern- 
ment completely relaxed the condition 
relating to the : minimum qualifying 
marks in respect of candidates belonging 
to the Scheduled Castes and. the Sche- 
duled Tribes. The petitioner also chal- 
lenges the order dated 18th September, 
1980, by which the Government made re- 
servation for the children and grand- 
children of freedom fighters, 


6. The first contention raised‘ by the 
Yearned counsel for the petitioner is that 
the Government’s order relaxing the 
minimum qualifying marks for the cate- 
gories of Scheduled Castes and Schedul- 
‘ed ‘Tribes contravenes the regulations 
made under Section 33 of. the Indian 
Medical Council. Act, 1956...It.is further 
submitted that the order is also violative 
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-the . medical qualifications . 


challenges the order dated 9th ~ 
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of Ordinance No. 54 made by the Uni- 
versity of Jabalpur. 


7. To appreciate the. conténtion it is 
first ‘necessary to refer to the Medical 
Council . Act : and the regulations made 
under it. The Medical Council Act is an 
Act to provide for the reconstitution of 
the Medical Council of India and the 
maintenance of a Medical Register for 
India and for. matters connected there- 


_With, The Medical Council is constitut- 


ed under Section 3. :The Council is a 
body corporate. Section IT: provides that 
granted by 
any. University or ` Medical Institution in 
India - which are included in the First 
Schedule shall be recognised medical 
qualifications. for the purposes of the 
Act.. The Medical Colleges -and the Uni- 
versities of our State are all mentioned 
in the First Schedule, Section- 19. of the 
Act provides for withdrawal of recogni- 
tion when- it appears to the Council 
that the course of study and examina- 
tion to be.undergone or the: proficiency 
required from candidates at any exam- 
ination or the staff, equipment, accommo- 
dation etc. provided in any University 
or medical institution do not conform to 
the standards prescribed by the Council. 
Section 19A deals with minimum stand- 
ards of medical education and reads as 
follows: 


“19A. Minimum sanders of medi- 


cal education.— (1) The Council 
may prescribe the minimum stand- 
ards of medical education re- 


quired’ for granting récognised medical 
qualifications (other than post-graduate 
medical qualifications) by. Universities or 
medical institutions in India” 

. 8. Section 33 empowers the Council 
to make regulations to carry ‘out the 
purposes of the Act generally and on 
specified matters. The section, in so far 
as relevant, reads as follows: . 

"33. Power to make regulations. — Th€ 
Council may, with the previous sanction 
of the Central Government, make regu- 
lations generally to carry ọut the pur- 
poses of this Act, “and, without prejudice 
to the generality of this power, such re- 
gulations may provide for-— 


ü) the courses :; and period of study and 
of practical training to be undertaken, 
the subjects of examination and the 
standards of proficiency therein to be ob- 
tained, in Universities or medical insti- 
tutions for grant of Peoeneet medical 
qualifications; 





132 M.P. 


(k) the standards of: staff, equipment, 
accommodation, training and other : faci- 
lities for ‘medical education; ; 

(1) the conduct of professional exam- 
inations, qualifications of examiners and 
the conditions of admission to such ex- 
Prainakons 


m) any matter for which under this 
Act provision may be made by regula- 
tions.” 

9. In exercise of the power conferred 
by Section 33, the Council first made 
regulations in April 1977. Section II of 
these regulations dealt with -selection of 
students. In approving the regulations 
by order dated 30th November, 1977, 
the Central Government did not grant 
approval to Section I dealing with se- 
lection of students. Section II, there- 
fore, did: not then become effective as a 
‘regulation and remained only a recom- 
mendation made by the Council, The 
scheme under Section II was that in a 
State having more than one university 
or college, a competitive entrance exam- 
ination be held so as to achieve a uniform 
evaluation and a candidate for admis- 
sion must obtain not less than 50% 
marks in the aggregate 
ject in such examination, Relaxation. of 
5% in the minimum marks was contem- 
plated in case of candidates belonging 
to the Scheduled Castes or the Schedul- 
ed Tribes. The regulations were there- 
after amended. Approval was granted 
to the amended regulations by the 
Central Government on 15th October, 
1979, Section II of the regulations which 
deals with selection of students was also 
approved by the Central Government in 
the amended form. Thus, Section II 
from 15th October, 1979 became a part 


of the regulations, The section ini 
50 far as relevant reads as 
follows : . 
“Section IL 


The selection of students to a medical 
college should be based’ solely on merit 
of the candidate and for determination 
of merit, the following criteria be ad- 


opted uniformly throughout the 
country — 
(b) In States, having more than .one 


Uniyersity/Board/Examining Body con- 
ducting the qualifying examination (or 
where there are more than one medical 
college under the administrative control 
of one authority), a competitive entrance 
examination should be held so as to 
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‘variation on the 


in science sub-~ 





standard of qualifying 
examinations conducted by different 
agencies. 
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achieve a uniform evaluation due to the 





(e) To be eligible for competitive ` 
entrance examination, candidate must 
have passed any of the qualifying 
examinations as enumerated under the 
head-note “Admission to Medical 
Course,” 

Provided that a candidate who has 


appeared in a qualifying examination the 
result of which has not been declared, 
may. be provisionally allowed to take 
up the competitive entrance examina- 
tion and in case of his selection for 
admission to .a medical college, he shall 
not be admitted thereto unless in the 
meanwhile he has passed the qualifying 
examination, f 

Provided also that a candidate for ad- 
missión to the Medical Course must 
have obtained not less than 50% of the 
total marks in English and Science sub- 
jects taken together (i) at the qualify- 
ing examination (or at a higher egam- 
ination) in the case of medical colleges 
where the admissions are made on the 
basis of marks obtained at these exam- 
inations or (ii) 50% of the total marks 
in English and Science subjects taken 
together at the competitive entrance 
examination where such examinations 
are held for selection, 

Provided further that in respect of 
candidates belonging to Scheduled 
Castes/Scheduled Tribes the minimum 
marks required for admission shall be 
40% in lieu of 50% for general candi- 
dates. Where the seats reserved for 
Scheduled Castes and Scheduled Tribes 
students in any State cannot be filled 
for want of requisite number of candi- 
dates fulfilling the minimum require- 
ments prescribed from that State, then 
such vacant seats may be filled up on 
all India basis with Scheduled Castes 
and Scheduled Tribes candidates getting 
not less than the minimum prescribed 
pass percentage. The authorities (State 
Governments and Universities) should 
arrange special coaching classes for 
Scheduled Castes/Scheduled Tribes can- 
didates before the qualifying competitive 
examination to enable them to come up 
to the approriate standard for admis- 
sion to the Medical Course.” 

10; The scheme under Section II of 
the regulations as amended is that there 
has to be a competitive entrance exam- 


Cd 
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ination in States having ‘more, than one 
University or more than one Medical 


eollege so as to achieve a ‘uniform 


evaluation. To be eligible for competi- 
tive entrance examination, a candidate 
must have passed a qualifying examina- 
tion. It is not in - dispute that B. Se. 
Part I or any equivalent examination -is 
a qualifying examination for eligibility 
for competitive entrance examination. 
The second proviso to Section IJ (e) re- 
quires that a candidate for admission 
“must have obtained not less than 50% 
of the total marks in English and Science 
subjects taken together” at the competi- 
tive entrance examination, The mini- 
mum qualifying marks for the candi- 
dates belonging to the . Scheduled 
Castes and the Scheduled Tribes is 40% 
as mentioned in the third proviso to 
Section I (e). The-section further says 
that where the seats reserved for the 
Scheduled Castes: and the Scheduled 
Tribes in any State cannot be filled for 
want of requisite mumber of candidates 
fulfilling the minimum réquirement pre- 
scribed from that State, “then such 
vacant seats may be filled up on all 
India basis with Scheduled Castes and 
Scheduled Tribes candidates getting not 
less than the minimum prescribed pass 
percentage.” This section also requires 
the authorities to arrange special coach- 
ing classes for the candidates of the 
Scheduled Castes and the Scheduled 
Tribes before the competitive examina- 
tion to enable them to come up to the 
appropriate standard for admission to 
the Medical Course, yas 


11. The use of the words “must have 
btained not less than 50% of the total 
arks in English and Science subjects” 
as they occur in the second proviso to 
Section II (e) of the regulations, shows 

at the requirement of obtaining mini- 
um marks is mandatory. This is fur- 

er clear from the third proviso which 
reduces the minimum marks required 
for admission for candidates belonging 
to the Scheduled Castes and the Sche- 
duled Tribes from 50% to 40%. The pro- 
vision that where the seats reserved for 
the Scheduled Castes and the Scheduled 
Tribes cannot be filled “for want of re- 
quisite number of candidates fuylfilling 
the minimum requirement prescribed 
from’ that State, then such vacant’ seats 
may be filled up on all India basis with 
Scheduled Castes. and Scheduled Tribes 
candidates getting” not less than the 
minimum prescribed . pass _ percentage” 
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also goes to show that the minimum 
prescribed percentage of marks in the 
aggregate is mandatory. The argument 
of the learned counsel for the petitioner 
that the State Government’s order dated 
9th Sep. 1980 which completely removes 
the condition relating to obtaining of 


-minimum marks in the aggregate at the 


Pre-Medical Examination for candidates 
belonging to the Scheduled Castes and 
the Scheduled Tribes violates the regula- 
tions made by the Medical Council is 
clearly right. 


12. To meet the argument of invali- 
dity resting on the violatjon of the re- 
gulations, the learned counsel appear- 
ing for the State submitted before ùs 
that section II of the regulations is be- 
yond the power conferred on the Medi- 
cal Council by Section 33 of the Medi- 
cal Council Act. It was argued by him 
that the words, “minimum standards of 
medical education” as they occur in 
Section 19A (1) of the Act refer to the 
medical education starting in medical 
colleges and that this section has noth- 


ing to do with any Pre-Medical Examina- 


tion which is conducted for selecting 
candidates for admission to medical 
colleges. ‘We are unable to agree with 
this submission. The standard of me- 
dical education in a medical college 
will depend upon various factors. One 
of the factors affecting the standard 
would be the merit of candidates ad- 
mitted to the college. The requirement 
prescribed by Section H of the regula- 
tions that a candidate for admission 
must. have obtained 50%. marks in the 
aggregate in English and Science sub- 
jects for general seats- and 40% for 
seats reserved for the Scheduled Castes 
and the Scheduled Tribes has, in our 
opinion, a reasonable nexus with the 
standard of medical education in medi- 
cal colleges and carries out the purpose 
of Section 19A. Section 33 empowers 
the Council to make regulations to car- 
ry out the purposes of the Act, and as 
Section II of the regulations carries out 
the- purpose of Section 19A, which au- 
thorises the Council to prescribe the 
minimum standards of medical educa- 
tion required for granting recognised 
medical qualifications, it is within the 
power conferred on the Council by Sec- 
tion 33. A regulation made in exercise 
of such a. general power as is conferred 
by the opening words of Section 33 can 
be held to be invalid only on the fol- 
lowing grounds; (1) Bad faith, that is 
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to say that the powers entrusted for 
one purpose are deliberately used with 
the design of achieving another, itself 
unauthorised or actually forbidden; (2) 
that the regulation shows on the face 
of it a misconstruction of the enabling 
Act or a failure to comply with the 
conditions which that Act has prescrib- 
ed for the exercise of the powers; and 
(3) that the regulation is not capable of 
being related to any of the purposes 
mentioned in the Act, (See Attorney- 
General for Canada v. Hallet & Carry 
Ltd., 1952 AC 427 at Pp. 444, 445 and 
450 (PC); Ross-Clunis v. Papadapoullos, 
(1958) 2 All ER 23 (PC) and McEldowney 
v; Forde, (1969) 2 All ER 1039). We may 
also in this context refer to the case of 
State of Kerala v. Kumari T. P. Roshana, 
AIR 1979 SC 765, in which after referr- 
ing to thé Medical Council Act, the 
Supreme Court observed that the Medi- 
cal ~ Council “has implicit power to 
supervise the qualifications or eligibility 
standards for admission into medical 
institutions”. These observations sup- 


port our conclusion that Section II of 
he regulations carries out the purpose 

der Section 19A and is intra vires. 
part from Section 19A, Section H of 
e regulations can also be supported 
under Section 33 (1) which specifically 
empowers making of regulations for 
providing “conditions for admission” to 
rofessional examinations, We are, there- 
fore, unable to hold that Section II of 
the regulations is ‘in ‚any way invalid. 





13. The learned counsel for- the 
State then submitted that if the regula- 
tions are applied, no candidate can get 
admission for the reason that no en- 


trance examination was held in English 


and therefore no one can be said to 
have obtained 50% of the total marks 
in English. It was further submitted 
that if the regulations were applied, 
the vacant seats in the categories re- 
served for the Scheduled Castes and the 
‘Scheduled Tribes will have to be filled 
up on all India basis and they cannot 
be made open for the candidates who 
did not belong to these categories and 
who were not admitted although they 
obtained more than the minimum 
qualifying marks. In our opinion, these 
‘objections cannot be accepted on a 
closer examination of the provisions of 
Section II (e). The regulations do not 
in terms provide that the competitive 
entrance examination must include 
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doubt does contemplate that there 
would be English and Science subjects in 
the competitive entrance examination 
but there is no specific provision to that 
effect. It is difficult to conceive :of an 
entrance examination for medical col- 
leges without science subjects. But the 
same thing cannot be said about English. 
The medium of instruction in medical 
colleges is English and so the candidates 
for admission should have proficiency 
in English but in the absence of clear 
words we are unable to infer a man- 
date to hold examination in English. 
The words "50% of the total marks in 
English” as they occur in’ the second 
proviso to Section II (e) should be 
construed to require that if examination 
in English as a subject is held the can- 
didates must secure 50% of the total ` 
marks in English, As the Pre-Medical 
Examination held in 1980 did not include 
English as a subject, there is no ques- 
tion of any candidate being rejected on 
the ground that he did not secure 50% 
of the total marks in English. Indeed, 
it would be very harsh if candidates are 
rejected on this ground for it was not 
their fault that English was not included 
as a subject in Pre-Medical Examina- 
tion, As regards the second objection 
that seats remaining vacant out of the 
categories reserved for the: Schedul- 
ed Castes and Scheduled Tribes have 
to be filled up on al India 
basis and so the petitioner and 
others similarly situated- have no chanca 
for admission to the vacant seats, the 
words used in S. II (e) in that respect 
are merely enabling and not compulsive. 
The State can decide to fill up these 
seats on all India basis with Scheduled 
Castes and Scheduled Tribes candidates 
getting not less than minimum prescrib- 
ed pass percentage but the State is not 
bound to do so. The State has made 
Rule 9, which, as earlier noticed, says 
that the seats reserved for the Schedul- 
ed Castes and the Scheduled Tribes and 
remaining vacant will be filled up by 
the candidates available on the combin- 
ed merit-list. The rule so made does 
not go against Section II (e) of the re- 
Zulations because the provisions for 
filling up of the reserved seats remain- 
ing vacant on all India basis as contain- 
ed therein is merely directory. The 
Tule has to be read along with the re- 
gulation and it is for the State to decida 
what course it should adopt, 
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14. The regulations have statutory 
force, They have been’ made under a 
Statute which in so far it deals with 
standards of medical education falls 
under Entry 66 of the Union List which 
reads: “Co-ordination and determination 
of standards in institutions for higher 
education or research and scientific and 
technical institutions’. The executive 
power of the State under Article 162 
cannot be so exercised as to override a 
statutory provision more so when the 
said provision is in a field occupied by 
the Union List. The executive . power 
can be used to supplement a law but 
mot to supplant it, In the instant case, 
power was used not to 


















for admission to the medical colleges. 
The order of the State Government 
passed on 9th September which com- 
pletely removes the condition of getting 


minimum qu marks for 
Scheduled - Castes and the Sche- 
duled Tribes candidates is clearly 


regulations and cannot 


15. We will now take up the ques- 
tion whether the order dated 9th Sep- 
tember, 1980, is violative of Ordinance 
No, 54 made by the University of Jabal- 
pur. This Ordinance was adopted by 
Executive Council at its meeting held 
on 3rd December, 1977. Section 38 of 
the Vishwavidyalaya Adhiniyam, 1973, 
empowers the Executive Council to make 
Ordinances, Section 38 (2) of the Act 
provides that an Ordinance made by the 
Executive Council shall come into force 
on expiry of fifteen days from the date 
on which it is made or some other pro- 
spective date as the Executive Council 
may specify. Section 38 (3) further pro- 
vides that the Ordinance so made shall, 
as soon as may: be, be placed before the 
Co-ordination’ Committee for its appro- 


val and the Co-ordination ‘Committee 
may approve it or reject it or return 
it back for reconsideration, either in 


whole or in part,. together -with any 
amendment which it may suggest. Sec-. 
tion 38 (4) then provides that if the Co- 
ordination Committee rejects the Ordi- 
nance, it shall cease to be operative 
following the date 
of rejection save as respects things done 
or omitted to be done thereunder. The 
scheme of Section 38 is that if the Ordi- 
nance is made by the Executive Coun- 


cil it comes into force after fifteen. 
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days from the date of making unless 
some further date is specified by the 


Executive Council, Although there is a 
duty laid on the Executive Council to 
send the Ordinance to the Co-ordina- 
tion Committee, but the coming into 
force of the Ordinance is not postponed 
pending the consideration of the Ordi- 
nance by that Committee, The Ordi- 
nance comés into force either on expiry 
of fifteen days from the date of its 


making or as may be directed by the 
Executive Council. It is only when the 
Co-ordination Committee rejects the 


Ordinance that it ceases to be operative 
except as regards things done or omitt- 
ed to be done. It is open to the Execu- 
tive Council to say that the Ordinance 
will come into force only after it is 
approved by the Co-ordination Com- 
mittee.. In that case the Ordinance will 
not take effect unless it is approved by 
that Committee. In cases where it is 
desirable that identical provisions should 
apply throughout the State in all the 
Universities this is the course which 
should be adopted by the Executive 
Council to avoid confusion. Conditions 
for admission to medical colleges is one 
such subject on which there should be 
uniform policy throughout the State and 
complete co-ordination between the Uni- 
versities in prescribing the conditions. 
On a subject like this, there cannot be 
two opinions that any Ordinance made 
should not be given effect totillit is ap- 
proved by the Co-ordination Committee 
and applied by other Universities also. 
In the instant case, however, the. Execu- 
tive Council while approving the Ordi- 
mance on 3rd December, 1977 resolved 
that the same will come into force from 
the academic year 1979. It appears that 
the Executive Council expected that in 
the meantime the Co-ordination Com- 
mittee will be able either to approve or 
reject the Ordinance but that was not - 
done. We were informed that the 
matter is still pending before the Co- 
ordination Committee and no final de- 
cision has’so far been taken, The Ordi- 
nance came into force from July, 1979. 


16. Clause 3 (b) of this Ordinance 
provides that a candidate for: admission 
to the Ist year M. B. B. S. examinatioa 
“must have obtained not less than 50% 
marks in Science sybjects at the com- 
petitive entrance examination where 
such examinations are held, provided 
further that-a candidate belonging to 
Scheduled Castes/Scheduled Tribes may 
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be given a relaryation of 5% in the 
minimum: marks required for admis- 


sion.” It appears that the Ordinance was 
made to give effect to the recommenda- 
tions of the Medical Council made in 
April 1977. It is strictly not in line 
with Section Ii (e) of the regulations 
made by the Medical Council in 1979 
to which reférence has already been 
made. The Ordinance of the Univer- 
sity- must be read subject to the regu- 
lations for the latter are binding on all 
Universities and institutions, The Ordi- 
nance permits relaxation of only 5% 
marks in the aggregate to candidates 
belonging to the Scheduled Castes and 
the Scheduled Tribes. In other words, 
according to the Ordinance, candidates 
belonging to these categories must 
secure 45% marks in the aggregate for 
getting admission to a medical . college 
affiliated to the University. The regula- 
tions. on the other hand, permit admis- 
sion of the candidates of these categories 
_on their securing 40% marks in the 
aggregate, As earlier stated, the Ordi- 
mance cannot be given effect to the ex- 
tent it violates the regulations. As the 
Ordinance has to be read along with the 
regulations and can be given effect to 
only in so far it is consistent with the 
regulations, it cannot constitute a new 
ground far invalidating the impugned 
order. We would, however, like to em- 
phasize again that when a common 
entrance test for selection of candidates 
is held by the Government for all the 
medical colleges, it is very necessary 
that the Universities must prescribe 
identical conditions for admission con- 
sistent with the regulations made by the 
Medical Council to avoid any confusion 
in the matter of admission. 


17, It was also contended by the 
learned counsel for the petitioner that 
the order dated 9th September, 1989, 
violates the petitioners fundamental 
rights under Articles 15 (1) and 29 (2) 
“ af the Constitution and is not saved by 
Article 15 (4) being wholly unreasonable 
and arbitrary. 

18, Article 15 (1) provides that the 
State shall not discriminate against any 
citizen on grounds only of religion, race, 
caste, sex. place of birth or any of 
them, Article 29 (2) provides 
citizen shall be denied admission into 
- any educational institution ` maintained 

by the State on receiving aid out of 
` State funds on grounds only of religion, 


' tracé, caste, language or any of them 
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Article 15 (4) is an exception to- both 
Articles 15. (1) and 29 (2). It permits 
the State to make any special provision 
for the advancement of any socially or 
educationally backward classes of citi- 
zens or for the Scheduled Castes and 
the Scheduled Tribes. Article 15 (4) has 
to he construed in the light of Article 46 
which is one of the Articles in Part IV 
dealing with directive principles of 
State policy. This Article provides that 
the State shall promote with special 
care the educational and economic in- 
terest of the weaker sections of the 
people, and, in particular, of the Sche- 
duled Castes and the Scheduled Tribes, 
and shall protect them from social in- 
Justice and all forms of exploitation. It 
has also to be remembered that Artt 
cle 15 (4) being an exception to the 
fundamental rights granted to all citi- 
zens under Articles 15 (1) and 29 (2) 
should not be so construed as to au- 
thorise making of a provision which com- 
pletely defeats these fundamental rights. ' 
Article 15 (4) attempts to balance as 
against the right of equality of citizens 
the special necessity of the weaker sec- 
tions of the people by allowing a pro- 
vision to be made for their advance- 
ment. To justify protection under 
Clause (4), the special. provision must 
be a reasonable provision for the ad- 
vancement of the -backward classes and 
the Scheduled Castes or the Scheduled 
Tribes (see Mohan Singh v. State of 
M. P. 1980 MPLJ 665: (1981 Cri LJ 147)). 


19. As observed by the Supreme 
Court in M. R. Balaji v. State of Mysore, 
AIR 1963 SC 649 at p. 663 in making re- 
servation under Article 15 (4) “the 
interests of weaker sections of society 
which are first charge on the States and 
the Centre have to be adjusted with ‘the 
interests of the community as a whole.” 
It was further observed that undoubted- 
lv the State “has to take reasonable and 
even generous steps to help the advance- 
ment of weaker elements; the extent of 
the problem must be weighed, the re- 
quirements of the community at large 
must be borne in mind and a formula 
must be evolved which would strike a 
reasonable balance between the several 
relevant considerations.” It was also ab- 
served that if admission to professional 
and technical colleges is unduly liberal- 
ised. it would be idle to contend that 
the quality of our graduates would not 
suffer, In that case the reservation of 
68% was held. to be unreasonable and 
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inconsistent with Article 15 (4) and . it 
was said that speaking generally and in 
a broad way the reservation should be 
less than 50%.: In State of A. P. v. P. 
Sagar, AIR 1968 SC 1379 the Supreme 
Court pointed out. that Article 15 (4). be- 
ing an exception cannot be.extended so 
as in effect to destroy the guarantee of 
Article 15 (1) and that reservation may 
be adopted to advance the interest of 
weaker sections of society but in doing 
so care must be taken to see that de- 
serving and qualifying candidates are 
not excluded from admission to higher 
educational institutions, 


20, It is in the light of these princi- 
ples that it has to be seen whether the 
petitioner can reasonably claim depriva- 
tion of her fundamental right under 
Article 15 (1) by the impugned order of 
9th September, 1980. The learned coun- 
sel for the petitioner has submitted that 
admission of the candidates belonging to 
the Scheduled Castes and the Scheduled 
Tribes for the seats reserved for them 
without fixing any minimum qualifying 
marks is wholly unreasonable and will 
result in admission only of undeserving 
candidates who cannot cope up with the 
standard of education in medical col- 
leges. The argument of fhe learned 
counsel for the State, on the other hand, 
is that the provision for reservation 
made under Article 15 (4) must be such 
which confers real benefit to the candi- 
dates of the Scheduled Castes and the 
Scheduled Tribes for whom it is meant 
and that the fixation of a minimum 
standard which brings no benefit to them 
at all will make the reservation illusory 
and will not be consistent with the spi- 
rit of Articles 15 (4) and 46. The learn. 
ed counsel in this connection pointed out 
that by adhering to the minimum quali- 
fying marks for admission at 40%, only 
eighteen -candidates belonging to the 
Scheduled Castes and two cahdidates be- 
longing to the Scheduled Tribes were 
admitted out of 216 seats reserved for 
them and by granting the relaxation of 
5%, ie, by reducing the minimum 
qualifying. marks to 35% only eight 
more candidates, seven belonging to the 
Scheduled Castes and one belonging to 
the Scheduled Tribes were admitted. The 
learned: counsel submitted that this de- 
monstrates that if the standard prescrib- 
ed by the regulations made by the Medi- 
cal Couneil is adhered to, no.real bene- 
fit can be given to the candidates belong- 
ing to..the Scheduled Castes. and -the 
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Scheduled Tribes and they would be de- 
nied the benefit of the reservation made 


in their favour. The learned counsel 
pointed out that. the competitive en- 
trance examination started in 1971-72 


and relaxation had to be allowed every 
year to enable the candidates of these 
categories to take the benefit of the re-. 
servation.. It is also pointed out that in 
1970-71, 71-72, 73-74, 74-75 and 175-76 
the minimum qualifying marks for Sche- 
duled Castes candidates had to be reduc- 
ed to 20% and even then they were un- 
able to take fully the benefit of reserva- 
tion. Similarly, in 1970-71, 71-72, 73-74, 
74-75, 76-77, 77-78, 78-79 and 79-80 the 
minimum qualifying marks for Scheduled 
Tribes candidates were reduced to 20% 
and in 1975-76 to 17%, yet the candi- 
dates of this category were umable to 
take full benefit of the reservation, It is 
further pointed out that the ratio of the 


citizens belonging to the Schedul- 
ed Castes and Scheduled Tribes 
to that of . general population of 


the State is 13.09% and 20.14%, re- 
spectively, and that unless they are af- 
forded a full opportunity and incentive, 
it would be impossible for them to rise 
to the level of other citizens and the 
message of social justice proclaimed by 
the Constitution will hardly reach to 
them. Jt cannot be disputed that the 
State must do every thing possible for 
the -uplift of the Scheduled Castes and 
the Scheduled Tribes and other back- 
ward communities and the State is en- 
titled to make reservation for them in 
the matter of admission to medical and 
other technical institutions, It cannot 
also be disputed that the conditions for 
grant of admission to the seats reserved 


-for them should be such that they, are 


able to utilise the benefit and the 
standard for admission must not be so 
high as to make the reservation entire- 
ly illusory. On the other hand, how- 
ever, care should be taken that the 
standard of medical education is not 
lowered and deserving candidates of 
other communities” are not unduly re- 


~ stricted in the matter of admission to 


the medical institutions. In the: instant 
case, as already seen, the regulations 
made by the Medical Council fixed mini- 
mum qualifying marks for grant of ad- 
mission to the candidates belonging to 
the Scheduled Castes and the Scheduled 
Tribes. The State cannot by executive 
order violate the regulations. Any step 
taken by the State under Article 15. (4) 
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by executive order must be consistent 
with the regulations. It is, therefore, not 
necessary for us to decide whether jn 
. the absence of the regulations the total 
relaxation in the matter of minimum 
qualifying marks for the candidates be- 
longing to the Scheduled Castes and the 
Scheduled Tribes would have been rea- 
sonable and valid under Article 15 (4): 
All that we need say.is that the total 
relaxation of minimum marks for the 
candidates belonging to these categories 
cannot be supported under Article 15 (4) 
being violative of the Teoenne which 
have the force of law, 


21, The learned counsel] for the peti- 
tioner relied upon a Full Bench judg- 
ment of the Patna High Court in Amal- 
endu Kumar v, State, AIR 1980 Pat 1 in 
which reduction of percentage of marks 
prescribed for the candidates of the 
Scheduled Castes and. the Scheduled 
Tribes for passing selection examination 
from 45% to 40% and subsequently to 
35% were both held to be unreasonable 
and violative of Article 15 (1). That case 
related to the academic year 1978-79 
when the regulations made by the Medi- 
cal Council in 1979 were not in force 
The learned Judges relied upon the re- 
commendations made by the Medical 
Council in 1977 according to which the 
minimum qualifying marks for the can- 

. didates of Te Scheduled Castes and the 
Scheduled Tribes was 45%. The learned 
Judges said that when an expert body 
had recommended fixation of minimum 
qualifying marks at 45% it was wn- 
reasonable for the State Government to 
reduce it to 40% and .later to 35%. We 
need not express our opinion as to what 
view we would have taken had the regu- 
lations made in 1979 by the Medical 
Council been not in force. It is, how- 
ever, interesting to notice that the Medi- 
cal Council itself thought it necessary to 
reduce the qualifying marks for the can- 
didates belonging to the Scheduled 
Castes and the Scheduled Tribes to 40% 
from 45% while making the regulations. 


22.. The learned counsel appearing for 
the State ‘submitted that the petitioner 


cannot as of right claim the seats which 


remained vacant in the categories of the 
Scheduled Castes and the Scheduled 
Tribes and, therefore, she cannot be 
granted any relief. The learned counsel 
in support of the submission relied upon 
the decision of ‘the Supreme Court in 
Chitra, Ghosh v. Union of India, AIR 
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1970 SC. 35. In that case one of the 
questions canvassed related to the merits 
of the nominations made to the reserved 
seats, In that context it was observed 
that the assumption that if nominations 
by the Central Government to reserved 
seats were not in accordance with the 
rules all such seats not properly filed 
up. would be thrown open to the general 
pool was’ wholly unfounded, In the case 
before us, Rule 9 .of the. rules for ad- 
mission to which reference has already 


-been made specifically provides that in 


case the seats of reserved categories of 
Scheduled Castes and Scheduled Tribes 


remain vacant,‘these seats will be filled — 


up by the candidates available on the 
combined merit-list. This rule has to be 
read along with the regulations of the 
Medical Council which provide that the 
vacant seats in these categories may be 
filled up on all India basis with Schedul- 
ed Castes and Scheduled Tribes candidates 
getting not less than the minimum pre- 
scribed pass percentage, It is open to 
the State to decide to fill up the vacant 
seats on all India basis as provided by 
the regulations but as the regulations in 
that matter are not mandatory it cannot 
be said that the seats must be filled on 
all India basis with Scheduled Castes and 
Scheduled Tribes candidates. If the State 
does not decide to take up this course of 
filling up the seats on all India basis, 
Rule” 9 of the admission rules would be 
applicable and the petitioner and other 
candidates from the general category 


would be entitled for -selection for the . 


vacant seats on the basis of combined 
merit list. There was no provision like 
Rule 9 of the admission rules in ‘the 
Chitra Ghosh’s case and, therefore, that 
ease is distinguishable, 


23. We will now take up the. chal- 
lenge to the order dated 18th September 
1980 by which 3% seats were reserved 
for the children. and grand children of 
freedom fighters, Out of 720 seats, 21 
seats fall in this category, The first con- 
tention. of the learned counsel for the 
petitioner in. this connection is that the 
order was passed after holding of the 
examination and declaration of result of 
the examination and, therefore, it is bad 
on the ground 'of promissory estoppel, 
We are unable to accept this argument, 
The rules for admission made by the 
order. dated 2nd April, 1980 were made 
in the exercise of executive poweér. They 
could ke changed at any stage by a sub- 
sequent order- passed by the State Gov= 
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ernment subject to -the ' -regulations. 


made by the’ Medical Council, :. There is 
no prohibition in the regulations of the 
Medical Council : for -reservation .—i 
favour of children or grand children of 
freedom fighters, -It- was, therefore, open 
to the State Government to modify the 
admission rules by the order dated 18th 


September, 1980 to make provision ‘for ` 


reservation for the children and grand 
children of freedom fighters. As regards 
the argument of promissory estoppel, it 
is difficult to appreciate as to how any 
detriment was suffered by the petitioner 
by her act of. appearing in Pre-Medical 
Examination which act. was independent 
of the actual number of seats available. 
In all likelihood the petitioner would 
have appeared .even if the reservation in 
favour of the children and grand child- 
ren of the freedom fighters had been 
made at the initial stage itself. It is-not 


- a case where all the general seats have 


y 


‘of the admission rules 


been .. withdrawn: and taken to any re- 
serve category. In our opinion, there is 
absolutely no ground for invoking. the 
doctrine of promissory estoppel. . 


24. It was then contended by the 


learned counsel for the petitioner that” 


the reservation specially for the grand 
children of freedom fighters is unreason- 
able and violates the petitioner’s funda- 
mental right under Article 14, Reserva- 
tion in respect of children of political 
sufferers ‘was upheld by the Supreme 
Court in D. N. Chanchala v, State-of 
Mysore, AIR 1971 SC 1762. In that case 
the Supreme Court observed that the 
political sufferers in consequence of: their 
participation in the emancipation strug- 
gle became unsettled in life, in some 
cases economically , ruined and were, 
therefore, not in -a position to make 
available to their children that class ‘of 
education which would place. them in 
fair competition with the children of 
those who did not suffer from that dis- 
advantage -and that such a classification 
has a reasonable nexus with the object 
which can be 
nothing else than a fair and just distri- 
bution of seats. What the Supreme Court 
said about the children of political suf- 
ferers can also be applied to the grand 
children. The suffering of freedom 
fighters in some cases was such that the 
entire family was ruined economically 
and the children and grand children of 
freedom fighters had to suffer from that 
disadvantage. It is true that the reser- 
vation is capable of being abused but we 
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cannot proceed to judge- the validity of 
the reservation -on` the assumption that 
it would be: abused, We have to expect 


in- that the reservation would be givén ef- 


fect to in letter and spirit and will be 
used for the benefit of the children and 
grand children -of. real freedom fighters. 
We miay also point out that the freedom 


‘struggle ended on 15th August, 1947, 33 


years before, and if this reservation is 
continued ad infinitum, at some stage it 
will become unreasonable and will have 
to - be.‘ struck down, This is a matter 
which the Government will keep in mind 
in continuing the reservation in future. 


25, We-must also refer to the argu- 


ment that the total reservation including 
the reservation made for the children 


‘and grand children of freedom fighters 


amounted to 54% and violated the rea- 
sonable limits ‘within which reservations 
We have already seen 
that in Balaji’s case (AIR 1963 SC 649) 
(supra) the Supreme Court observed that 
the reservation should normally not go 
beyond 50%. In the instant case, taking 
into ‘account all the reservations includ- 
ing the reservation in favour of Govern- 
ment of India nominees and the children 
and grand children of freedom fighters 
the total reservation works out to 54%. 
However, the reservation of 15% seats 
made for women candidates became re- 
dundant as the requisite number of wo- 
men candidates qualified in the general 
péol on merit. So out of the total re- 
servation of 54% seats, only 39% seats 
eventually remained reserved. Thus the 
total reservation remains much below 
50% and cannot be held to be invalid. 


26. The result of the discussion is that 
the order of the Government dated 9th 
September, 1980 cannot be upheld. The 
vacant seats reserved for the Scheduled 
Castes and the Scheduled Tribes cannot 
be filled up by the candidates of these 
categories who did not secure minimum 
qualifying marks prescribed by S, II (e) 
of the regulations. It is open to the 
State to fill up these seats on all India 
basis with Scheduled Castes and Sche- 
duled Tribes candidates who secure mini- 
mum qualifying marks, If no decision to 
that effect is taken within a reasonable 
time, ` the vacant seats should be made 
available to the qualifying candidates 
available on the combined merit-list, As 
it is open to the Government to take 
either -of these steps, we are not inclin- 
ed to issue. any direction in that respect. 
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©- 27. Before concluding, we must point 
out that seven Scheduled Castes candi- 
dates end one Scheduled Tribes candidate 
was admitted after the Board reducéd the 
minimum qualifying marks for these 
categories from 40% to 35%. This re- 
duction was also in violation of the regu- 
lations framed by the Medical Council 


but the candidates admitted on the basis’ 


of this reduction have not been joined in 
the petition and their admission has not 
been specifically challenged. Our deci- 
sion, therefore, will not affect their ad- 
mission. 

28. The petition is partly allowed, The 
order dated 9th September, 1980 (Anne- 
xure R-2) is quashed. There shall be no 
order as to costs. The security amount 
be refunded. to the petitioner, 

BHACHAWAT, J.:— 29. The central 
controversy in the matter was about the 
validity of the order dated 9-9-1980 


whereby the State Government relaxed’ 


the requirement of minimum qualifying 
marks with regard to the candidates of 
scheduled castes and scheduled tribes. 
It has already been expressed in para 20 
of the judgment at p. 137 that “It can- 
not also be disputed that the conditions 
for grant of admission to the seats re- 
served for them should be such that 
they are able to utilise the benefit and 
the standard for admission must not be 
so high as to make the reservation en- 
tirely illusory. On the other hand, how- 
ever, care should be taken that the 
standard of medical education is not 
lowered and deserving candidates of 
other communities are not unduly re- 
stricted in the matter of admission to 
the medical institutions.” 

30. Social and civic equality is the bed- 
rock of Indian polity, as is enshrined in 
our. Constitution. This can flourish 
amongst the society of equals. It is. 
therefore, really very necessary to ad- 
vance socially, economically and educa- 
tionally ,the persons of scheduled castes 
and scheduled tribes as directed in Arti- 
cle 46 of the Constitution otherwise it 
would remain mere decorative in the 
Constitution and it would be like a 
cheque payable at the desire or conve- 
nience of a Bank: but all that has to be 
done in the four corners of the law. 

31, Statutory provision cannot be can- 
trolled or whittled down by the general 
principles of equity, justice and good 
conscience, Those principles can have 
application on the field outside statutory 
provision, : 
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. 32. In this view of the matter, as al- 
ready discussed -so àdroitly in an ini- 
. mitable style with sententious brevity in 
the judgment of the Chief Justice, the 
order impugned being contrary to the 
statutory Regulātions under Section 33 
of the Medical Council Act, 1956, has to 
be quashed. On this point as well as on 
other points, as I entirely agree with 
the view taken by the Chief Justice, 
I feel no necessity to burden the judg- 
ment with any detailed discussion. 
ORDER OF THE COURT 
33. The petition is partly allowed, The 
order dated 9th September, 1980 (Anne- 
xure R-2) is quashed. There shall be no 
order as to costs, The security amount 
be refunded to the petitioner, 
Petition partly allowed, 
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G. P. SINGH, C. J. AND B. C. VARMA, J. 
M/s, Pilani Investment Corporation 
Limited and another, Petitioners v. 
Union of India and another, Respon- 
dents, 

Misc, Petn, No, 850 of 1979, D/- 17-9 
1979, 

(A) Constitution of India, Arti- 
cles 19 (1) (f); 31 and 368 — Constitu- 
tion (38th Amendment) Act does not in- 
fringe Arts..19 (1) (f) and 31, (Constitu- 
tion of India, Arts, 19 (1) (f), 31 and 
368), i 

Articles 19 (1) ( and 31 dealing with 
rights to property did not pertain to the | 
basic or essential features or the basic 
structure of the Constitution and that 
the exercise of the constituent power 
under Article 368 cannot be tested on 
the touchstone of these articles. It is 
true that at the time when the Consti- 
tution (39th Amendment) Act, 1975, was 
enacted, Articles 19 (1) (f) and 31 were 
in Part III of the Constitution and a law 
could be declared void if it violated 
these articles, but a Constitution Amend- 
ment Act passed in exercise of the con- 
stituent power is not a law under Arti- 
cle 13 and it can only be declared in- 
valid if it damages the basic or essential 
features or the ba&ic structure of the 
Constitution, As Articles 19 (1) (f) and 
31 even when they remained in Part II 
of the Constitution, did not pertain to 
the basic structure of the Constitution, 
the Constitution (39th oe Ach, 
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1975, cannot be assailed on the ground 
of infringing these articles, AIR 1973 SC 
1461 and AIR 1981. SC 271 and AIR 1989 
SC 1789, Foll ` (Para 7) 


(B) Industries (Development and Regu- 
lation) Act (65 of 1951), S. 18-FB (as 
added by Act 72 of 1971) — Section is 
protected by Article 31A (1) (b) of the 
Constitution, (Constitution of India, Arti- 
cles 14, 19, 31A (1) (b), 368, Ninth Sch. 
Item 88). 

The Constitution (39th Amendment) 
Act, 1975 introducing the Industries 
(Development and Regulation) Act (65 
of 1951) at item 88 in the Ninth Sch. is 
valid and Section 18-FB of Act 65 of 
1951 is also valid and constitutional be- 
ing protected by Article 31A (1) (b) of 
the Constitution of India. (Para 9) 

Sections 18-A; 18-AA and 18-FA of 
Act 65 of 1951 empower the Central 
Govt. to take over the management of 
industrial undertakings relatable to sche- 
duled industries and can be described to 
be laws providing for “the taking over 
the management of any property by the 
State for a limited period either in the 
public interest or in order to secure 
management of the property” within the 
meaning of Article 31A (1) (b) of the 
Constitution, The validity of these pro- 
visions cannot be assailed on the ground 
that they infringe Afticles 14 and 19 of 
the Constitution. Now Article 31A (1) 
of the Constitution does not merely pro- 
tect the laws which directly cover the 
matters enumerated in clauses (a) to (e) 
but also provisions made in such laws 
for ancillary, incidental and consequen- 
tial matters. AIR 1959 SC 475, Foll. 

(Para 9) 

Section 18FB (1) (b) which empowers 
the Central Government to suspend the 
existing contracts etc. when it is satis- 
fied that it is necessary so to do in the 
interests of the general public with a 
view to preventing fall in the volume of 
production of any scheduled industry is 
an ancillary provision to promote the 
object of taking over of management of 
an undertaking dealing in a scheduled 
industry under Sections 18A, 184A and 
18FA. Similar is the power contained 
in the same provision to permit enforce- 
ability of existing contracts etc. with 
such adaptations as the Central Govern- 
ment may specify. Sub-section (2) of 
Section 18FB deals with the duration of 
the operation of the order of- suspension 
and other sub-sections viz, sub-secs, (3} 
to (5), deal with similar other conses 
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quential matters, Therefore, Sec. 18FB 
being ancillary to Sections 18A, 18AA 
and i8FA, comes within the protective 
umbrella of Article 314°(1) (b) of the 
Constitution. (Para 10) 


(C) Industries - (Development and Regu- 
lation) Act (65 of 1951), S. 29-D (as ad- 
ded by Act 72 of 1971) — Section of- 
fends Arts. 14 & 31-A (1) (b). (Constitu- 
tion of India, Arts. 14, 19, 31A (1) (b), 
368, Ninth Sch., Item 88). 


The Constitution (38th Amendment) 
Act, 1975 in so far as it gives protection 
to Section 29-D by inserting the Indus- 
tries (Development and Regulation) Act 
(65 of 1951) at Item 88 in the Ninth Sch. 
offends Article 14 and thus damages one 
of the basic or essential features or the 
basic structure of the Constitution and | 
is beyond the constituent power and in- 
valid to that extent, Section 29D for this 
reason cannot claim the protection ' o£ 
Article 31B. It is also not protected by 
Article 31A (1) (b) and must be held to 
be invalid being violative of Article 14 
of the Constitution. AJR 1979 SC 478, 
Foll. f (Para 9) 


The effect of Section 29D is to create 
a classification between debts incurred 
prior to the. taking over of management 
and debts incurred after the taking over 
of management. The latter type of debts 
are given a favoured treatment by Sec- 
tion 29D. The operation of Section 29D 
in creating such a discrimination is auto- 
matic. The operation of Section 29D does 
not depend even upon the passing of any 
order of the Central Government that 
such a favoured treatment to the post- 
take over debts is necessary for continu- 
ing the production of the scheduled in- 
dustry or in the interest of the general 
public. Further, Section 29D is not. even 
conterminous with the order of the 
Central Government, if any, suspending 
the debts under Section 18FB (1) (b) 
Even if a pre-take over debts is not sus- 
pended or its period of suspension is 
over it cannot rank equally with a póst- 
take over debt, Such a blanket provision 
as made by Sec, 29-D cannot be regard- 
ed as an ancillary or incidental provi- 
sion for carrying out the object of tak- 
ing over management of an undertaking 
dealing in a scheduled industry under 
Section 18A, 18AA or 18FA. Section 29D 


cannot, therefore, claim the protection 
of Article 31A (1) (b) > 
Further the discrimination brought 


about between the debts incurred prior 





142 M. P, M/s, Pilani Investment Corpn. Ltd. v, Union of India 


to the taking over management and 
debts incurred after the taking over of 
management bears no reasonable rela- 
-tion to the object of taking over manage- 
ment, viz., the maintenance of produc- 
tion of a scheduled industry, In this con- 
nection, reference may be made to Sec- 
tion 18C which deals with contracts or 
agreements entered into in bad faith and 
detrimental to the interest of the indus- 
trial undertaking. Such contracts or 
agreements can be cancelled or varied 
on an application made to the Court 
after the management is taken over. Sec- 
tion 29D does not place at a disadvant- 
age merely debts of this category but 
applies to all debts incurred prior to the 
taking over of management, howsoever 
honest or beneficial to the industrial 
undertaking they may have been, The 
classification made by Section 29D is 
clearly wholly arbitrary and has ‘no 
nexus with the object to be achieved by 
the taking over of management. The 
classification cannot be sustained and the 
favoured treatment given to the debts 
incurred after the taking over of man- 
agement has to be held to be violative 
of Article 14 of the Constitution, (Para 9) 


(D) Industries (Development and Regu- 
lation) Act (65 of 1951), S. 18-FB (2) (as 
amended by Act 17 of 1979) — Section 
is protected by Art. 31A (1) (b) of the 
Constitution, though that was amended 
` after Constitution (39th Amendment) Act. 
(Constitution of India, Art, 31A (1) (b), 
Ninth Schedule, Item 88). 

The amendments made by Ordinance 
No. 6 of 1978 and Act No. 17 of 1979 in 
the Industries (Development and Regula- 
tion) Act cannot be taken to have been 
inserted in the, Ninth Schedule as. they 
were enacted subsequent to the insertion 
of the Act in the Ninth Schedule by the 
Constitution (39th Amendment) Act 
Even so the amendment made. in 
Section 18FB (2) (b) by the Ordinance 
and the Act cannot be held to be un- 
constitutional. Section 18FB is protected 
under Article 31A (1) (b). The only 
change made in Section 18FB (2) by the 
Ordinance and the Act is that the Central 
Government can now extend the period 
of suspension of contracts for an aggre- 
gate period of eight years in place of 
five years. By amending Section 18FB (2) 
by the aforesaid Ordinance and the Act, 
Parliament thought that the period of 
five years was not adequate and that the 
Central Government should be. given 
power to suspend the contracts for an 
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aggregate period of eight years to enable 
full revival of the industrial undertaking 
the management of which is taken over. 
The question whether the Central Gov- 
ernment should have power to suspend 
the contracts for an aggregate period of 
five years or eight years is a matter of 
policy to be decided by Parliament. If 
the power to suspend contracts for a 
period of five years as initially enacted 
was protected by Article 31A (1) (b), by 
the same reasoning the power to suspend 
the contracts for the aggregate period of 
eight years would also be protected. The 
amendment introduced in Section 18FB 
(2) by Ordinance No, 6 of 1978 and Act 
No. 17 of 1979 cannot, therefore, be held 
to he invalid. AIR 1969 SC 168 and AIR 
1975 SC 1193, Ref. (Para 10) 


(Œ) Industries (Development and Regu- 
lation) Act (65 -of 1951), S. 18-FB — 
Orders under, suspending operation of 
contracts — Orders are not violative of 
Arts, 14, 19 and 31 of the Constitution. 
(Constitution of India, Arts, 14, 19, 31). 

The orders suspending operation of 
contract issued under Section 18FB are 
not violative of Articles 14, 19 and 31 of 
the Constitution, (Para 11) 

Section 18-FB of Act 65 of 1951 under 
which the impugned orders were made 
is not only protected by Article 31B but 
also by Art. 31A. The impugned orders . 
and Section 18FB along with Secs. 18A, 
J8AA and 18FA form part of a scheme 
of the taking over of the management of 
the industrial undertaking and would b€ 
protected from attack under Article 31A. 
Following the reasoning in AIR 1973 SC 
2070, it is held that the impugned orders 


are not invalid as being violative of` 
Articles 14, 19 and 31 of the Constitu- 
tion, a (Para 11) 


(F) Industries (Development and Regu- 
lation) Act (65 of 1951), S. 18FB (1) (b) 
(as added by Act 72 of 1971) — Suspen- 
sion of operation of contracts on Govt. 
taking over the undertaking — Where 
satisfaction of Govt. is recorded in the 
order, presumption arises that Govt, was 
really’ satisfied — Burden of proving 
contrary is on other side. AIR 1961 SC 


1381, Foll. K (Para 11) 
Cases Referred : Chronological Paras 
AIR 1981 SC 271. 6, 8, 9 
AIR 1989 SC 1789 6, 9 
AIR 1979 SC 478- 9 
AIR 1978 SC 1296: 1978 Cri LJ 1281 11 
AIR 1975 SC 1193 10 
AIR 1973 SC 1461 8&7 3 
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S. S, Ray and'P, L. Dubey, S. K. Du- 
bey, Anil Bhatnagar, Praveen Kumar 
and C. C. Dwivedi, for Petitioners; A, M. 
Mathur, Advocate General with K. K; 
Adhikari (for No. 1) and S. C. Jain (for 
Nos, 2 and 3), for Respondents. ` 


G. P, SINGH, C, J.:— By this petition. 


under Article 226 of the Constitution, the 
petitioners challenge two orders issued 
by the Central Government under Sec- 
tion 18FB (1) (b) of the Industries (Deve- 


lopment and Regulation)’ Act, 1951 and- 


four orders issued under Section 18FB 
(2) extending the operation of the said 
orders up to lst January, 1981. The peti- 
tioners also challenge the’ constitutional 
validity of Sections 18FB and 29D of the 
Act, 

2, Petitioner No, 1 is an investment 
holding company and carries on the 
business of investment and financing 
monies for business and commercial pur- 
poses, Petitioner No.’2 is a shareholder 
of the petitioner-company, Respondent 
No. 3 is a company having a factory at 
Worli, Bombay, and another factory at 


Ghaziabad in Uttar Pradesh. The respon- 


dent company carries on the business of 
manufacturing bicycles, auto-engines and 
bicycle parts) The: said industry is a 
scheduled industry under the Act. In 
June 1970, the petitioner company -ad- 
vanced a clean loan of Rs. 8.5 lacs to the 
respondent-company repayable on de- 
mand on interest at the rate of 10 per 
cent per annum, Another loan of Ru- 


pees 5 lacs was advanced by the peti-.- 


tioner-company on., the same terms in 
February, 1971. Besides these loans the 
petitioner-company in October, 1970 ex- 
ecuted a guarantee in favour of the State 
Bank of India up to limit of Rs. 15 lacs 
in respect of loans advanced by the State 
Bank to the respondent company on cash 
credit facilities. By two orders passed 
on 3rd January, 1974 under Section 18A 
of the Act, the management of the whole 
of the undertakings „of the respondent 
company at Bombay and Ghaziabad was 
taken over for’ a period of five years, 
This period was extended from ‘time to 
time. The undertakings of the respon- 
dent company are still managed by the 
Board of Management authorised under 
Section 18A of the Act by the Central 
Government, 
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issued on 29th January, 1974, under Sec- 
tion 18FB (1) (b) of the Act, the Central 
Government suspended -the operation of 


- ali contracts, agreements,‘ ete. in force 


immediately before the date of issue of 
the orders (other. than those relating to 
secured liabilities to banks and financial 
institutions) to which the said industrial 
undertakings of the respondent company 
or the company was a party for 
a period of ome year. The orders in so 
far as relevant ‘read as follows: 

¿“And whereas the Central Government 
is satisfied that in relation to the said 
industrial undertaking it is necessary so 


. todo in. the interests of the general pub~ 


lic with a view to preventing fall in the 


‘volume “of production. of the scheduled 


industry, - namely Bicycles and Bicycle 
chains industry; 

Now, therefore, in exercise of the 
powers conferred by clause (b) of sub- 
section (1) of Section 18FB of the Act, 
the Central Government hereby declares 
that the operation of all contracts, as- 
surances of property, agreements, settle- 
ments, awards, standing orders or other 
instruments in force immediately before 
the date of issue of this Order (other 
than those relating to secured liabilities 
to banks and financial institutions) to 
which the said industrial undertaking or 
the owning such industrial undertaking 
is-a party or which may be applicable to 
such industrial undertaking or company 
shall remain suspended for a period of 


one year and that all the rights, privi- 


leges, obligations and liabilities accruing 
or arising thereunder before the said 
date shall remain suspended for the said 
period.” - 

The period of continuance of the afore- 
said orders was extended from e to 
time up to ‘2nd January, 1979 under Sec- 
tion 18FB (2). By two orders passed on 
ist January, 1979, the period of the ope- 
ratien of these orders was extended up 
to and inclusive of 1st January, 1980. On 
19th January, 1975 -the petitioner com- 
pany filed a suit in the Court of. the 
District : Judge, Gwalior, against the re- 
spondent company for recovery of Ru- 
pees 19,22,260.97, the amount due on the 
twa. loans. The District Judge by his 
order dated 30th July, 1977 rejected the 
plaint under Order 7, Rule 11 of the 
Civil.P..C. on the ground that the suit 
was barred bythe orders of suspension 
ef contracts issued by the Central Gov- 


-ernment under Section..18FB (1) (bj). In 
the. hope that the orders weuld expire 
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_on 2nd Fay 1979, .the petitioner 
company. again filed a suit on 7th Nov- 
ember, 1978 in the Court of the District 
Judge for recovery of Rs. 24,26,969/- 
which was the amount then due on the 
joans. The Central Government, how- 
ever, on lst January, 1979 issued two 
orders extending the period of the ope- 
ration of the orders of suspension up to 
lst January, 1980. Under Section 18FB 
(2) as it then stood, an order of suspen- 
sion passed under Section 18FB (1) (b) 
could remain in operation only for an 
aggregate period of five years, By Ordi- 
nance No. 6 of 1978 which came into 
force on 30th December, 1978 the maxi- 
mum aggregate period of five years un- 
der Section 18FB (2) (b) was raised to 
eight years. The Ordinance was replaced 
by the Amending Act No. 17 of 1979. 
The petitioners then filed the present 
petition on 2nd April, 1979. During the 
pendency of this petition the Central 
Government issued two orders on 28th 
December, 1979 extending the period of 
the operation of the orders of suspension 
of contracts etc, under Section 18FB (1) 
(b) up to and inclusive of ist January, 
1981. The petitioner then amended the 
petition so as to include the relief for 
challenging these orders also. 


3. The Industries (Development and 
Regulation) Act 1951 as originally en- 
acted by Act No. 65 of 1951, came into 
force on 8th May, 1952 by a notification 
of the same date issued under Section 1 
(3) of the Act, Chapter DI-A of the Act 
which provides for direct management 
or control of industrial undertakings by 
the Central Government in certain cases, 
was inserted in the Act by Act No, 26 of 
1953. Section 18A in this Chapter auth- 
orises the Central Government to assume 
management or control of an industrial 
undertaking in respect’ of which an in- 
vestigation has been made under Sec- 
tion 15. Chapter III-A was included at 
Item -19 in the Ninth Schedule to the 
Constitution hy Section 5 of the Consti- 
tution (Fourth Amendment) Act, 1955. 
The Act was again drastically amended 
by Act.No. 72 of -1971 which came into 
“force on ist. November, 1974. This Act 
added Section 18AA’ in. Chapter I-A 
authorising the Central Government to 
take over the management of industrial 
undertakings without investigation under 
- Section 15. The Amending Act also ad- 
ded Chapter HI-AA which contains Sec- 
tion 18FA'‘ernpowering the Central Gov- 
ernment to authorise with the permis- 
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sion of the. High Court to take: over 


Management or control of industrial 
undertakings owned by companies in 
liquidation. The Amending Act further 
added ‘Chapter II-AB which bears the 
heading “Power to provide relief to 
certain industrial undertakings.” Chap- 
ter I-AB so added consists of only one 
section, namely Section 18FB which 
reads as follows: 


“18-FB. Power of Central Government 
_to make certain declarations in relation 
to industrial undertakings, the manage- 
ment or control of which has been taken, 
over under Section 18-A, Section 18-AA 
or Section: 18-FA.— (1) The Central 
Government if it is satisfied, in relation 
to an industrial undertaking or any part 
thereof, the management or control of 
which has been taken over under Sec- 
tion 18-A, whether before or after the 
commencement of the Industries (Devel- 
opment and Regulation) Amendment 
Act, 1971, or under Section 18-AA or 
Section 18-FA, that it is necessary so to 
do in the interests of the general public 
with a view to preventing fall in the 


volume of production of any scheduled 
industry, it may, by notified order, 
declare that :—. 


(a) all or any of the enactments speci- 
fied in the Third Schedule shall not ap- 
ply or shall apply with such adaptations, 
whether by way of modification, addi- 
tion or omission (which does not, how- 
ever, affect the policy of the said enact- 
ments) to such industrial undertaking, 
as may be specified in such notified 
order, or 


_ (b) the operation of all or any of the 
contracts, assurances of property agree- 
ments, settlement awards, standing 
orders or other instruments in force (to 
which such industrial -undertaking is a 
party or which may be applicable to 
such industrial undertaking or company) 
immediately before the date of issue of 
such notified order shall remain sus- 
pended or that all or any of the rights, 
privileges, obligations and liabilities ac- 
cruing or arising thereunder before the 
said date, shall remain suspended or 
shall be enforceable with such adapta- 
tions and in such manner as may be 
specified in the notified ‘order. 


(2) The notified order made under sub- 
section (1) shall remain in force, in the 
first instance, for a period of one year, 
but the duration of such notified order 
may be extended from time ‘to time by 
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a. further notified order by a period not 
exceeding one year at a time; 

Provided that no such notified order 
shall, in any case,-remain in force— _ 

(a) after the expiry of the period for 
which the management of the industrial 
undertaking was taken over under Sec- 
tion . 18-A, Section 18-AA or’ Sec- 
tion 18-FA, or 

(b) for more than five years in the ag- 
gregate from the date of issue of the first 
notified order, whichever is earlier. 


(3) Any notified order made under sub- ` 


section (1) shall have effect notwith- 
standing anything to the contrary con- 
tained in any other law, agreement, or 
instrument or any decree or order of a 
court, tribunal, officer or other authority 
or of any submission, settlement or 
‘standing order. 


-(4) Any remedy for the enforcement of 
any right, privilege, obligation or liabi- 
lity referred to in clause (b) of sub- 
section (1) and suspended or modified by 
a notified order made under sub-section 
shall, in accordance with the terms of 
the notified order, remain suspended or 
modified, and all proceedings relating 
thereto pending before any court, tribu- 
nal, officer or other authority shall ac- 
cordingly remain stayed or be continued 
subject to such adaptations, so, however, 
that on the notified order caer to 
have effect — 

(a) any right, privilege, obligation or 
liability. so remaining suspended or 
modified shall become revived and en- 
forceable as if the notified order had 
never been made; 


(b) any proceedings so remaining stay- 
ed shall be proceeded with, subject to 
the provisions of any law: which m 
then be in force, from the stage which 
had been reached when the proceedings 
become stayed. 

(5) In computing the period of limita- 

tion for the enforcement of any right, 
privilege, obligation. or liability referred 
to in clause (b) of sub-section (1), the 
period during which it or the remedy 
for the enforcement thereof remained 
suspended shall be excluded.” 
The Amending Act No. 72 of 1971 also 
inserted: Sec. 29-D in Chapter IV bear- 
ing the title “Miscellaneous”, Sec, 29D 
is as follows: 

“29D. Debts incurred by the authoris- 
ed persons to have priority. Every debt 
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arising out of any loan obtained by the 
authorised person ‘for carrying. on the 
management of, or exercising functions 
of control in relation to an industrial 
undertaking or part thereof, the manage- 
ment of which has been taken over un- 
der Section 18-A or Section | 18-AA of 
Section 18-FA, — 

- (a) shall have priority over all other 
debts, whether secured or unsecured, in- 
curred before the management of such 
industrial undertaking was taken over: 

(b) shall be a preferential debt within 
the meaning of Section 530 of the Com- 
panies Act, 1956 (1 of 1956); 
and such debts shall rank equally among 
themselves and be paid in full out of the 
assets. of the industrial undertaking un- 
less such assets are insufficient to meet 
them, in which case they shall abate’ in 
equal proportions.” 

4, By the Constitution (39th Amend- 
ment) Act, 1975, which came into force 
on 10th August, 1975, Items 87 to 124 
were added in the Ninth Schedule to the 
Constitution. This amendment inserted 
the entire Industries (Development and 
Regulation) Act, 1961, at Item No. 88. 
Then by Section 2 of Ordinance No. 6 of 
1978 which took effect from 30th Decem- 
ber, 1978, the words “eight years” were 
substituted in place of “five years” in 
Section 18-FB (2) (b) of the Act. The 
Ordinance was repealed and replaced by 
Act No. 17 of 1979. 

5. Learned counsel for the petitioners 
first contends that Sections 18-FB and 
29D of the Act, which were introduced 
in the Act by Amending Act No. 72 of 
1971 are ultra vires and void as they 
take away the petitioners’ fundamental 
rights under Arts, 14, 19 (1) (£), 19 (1) 
(g) and 31 of the Constitution. The inclu- 
sion of the Act at Item 88 in the Ninth 
Schedule ` by the Constitution (39th 
Amendment) Act, 1975, shuts out this 
argument and so the petitioners’ learned 
counsel- further contends that the inclu- 
sion of the Act at Item 88 by the said 
Constitution Amendment Act is beyond 
the constituent power, for it damages the 
basic structure or framework of the Con- 
stitution, as thereby the right to chal- 
lenge the said Act as infringing Arti- 
cles 14, 19 and 31 becomes barred, 

6. In the celebrated case of Kesava- 
nanda Bharti v. State of Kerala, AIR 
1973 SC 1461, the Supreme Court by a 
Majority of seven against six held that 
the constituent power conferred by Arti- 


Peer 


1977: 
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of the Constitution, The ruling in 
‘Kesavadanda Bharti’s case has to be 
understood and applied in the light of 
~ the recent decisions of- the Supreme 
Court: pronounced on 9th May, 1980 : in 
.Waman Rao v.- Union of. India, W., P. 
Nos, 656-660. of 1977- (reported in AIR 


1981-SC- 271) and Minerva Mills Ltd. v. - 


Union of India, - W. P.: Nos. 356-361 af 
{reported in AIR 1980 SC 1789). 
“The decision in Waman Rao’s case up- 
held the validity of Article 31A intro- 
duced by the Constitution : (Ist Amend- 


- ment) Act, 4951; and amended by the - 


Constitution (Fourth Amendment) Act, 
‘1955, with retrospective effect on the 
ground that it does mot damage any of 
the basic ar-. essential features of the 
Constitution or its basic structure. It 
was also held that Article 31-B and all 
amendments to the Constitution which 
‘were made before 24th April, 1973 (the 
date on which. Kesavananda 'Bharti's 
case WAS decided) - -by .which the. Ninth 
Schedule to the Constitution was amend- 
ed from time to time by the inclusion of 
various Acts and Regulations therein are 
valid and constitutional, Jt was further 
held that. -amendments to the Constitu- 
tion made on or after 24th April, 1973 
by which the Ninth Schedule to the 


Constitution was. amended from time to 


time by the inclusion of the. various Acts 
and Regulations therein are open to 
_ challenge.ion the ‘ground that they or any 
one or more of them are beyond’ the 
constituent power .of ,Parliament since 
they damage the basic or essential fea- 
tures of the Constitution or its basic 
structure. The Supreme Court also up- 
heid the validity of Article 31C to the 
extent it was held to be valid in Kesava- 
nanda Bbharti’s case as it stood before 
the Constitution, (42nd Amendment) Act, 
1978, on the ground that it does not 
damage any of the basic or essential 
the Constitution. 


Supreme Court did not pronounce. upon - 


the validity of subsequent constitutional 
amendments introducing further 
in the Ninth.Schedule,., but., the Court 
observed that if any "Act or. Regulation 
included in ‘the Ninth Schedule by .a 
constitutional , amendment made after 
24th April, 1973, is saved by Article 31C 
as it stood _prior to its amendment by the 
Constitution (42nd Amendment) Act, the 
challenge tó the- validity of “the ‘relevant 
constitutional Emenee by which that 
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. did. not enable Parliament to. 
alter -. the -basie-structure or framework 


items’ 
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Act or! Regulation is put in the Ninth 
Schedule on the ground that the amend- | 
ment damages or, destroys the basic or 
essential features of. the constitution of 
its basic structure, as reflected in Arti- 


cle 14, 19 or 31 will become ‘otiose. In. - 


Minerva Mills’ case the Constitution 
(42nd Amendment) Act in so far as it 
amended Articles `31C and 368 was 
struck down on the ground that it dam- 
ages the basic ‘or essential | features of 
the Constitution “and destroys its ‘basic 
structure. The majority judgment held 
that Articles 14, 19 and 21 of the Consti- 
tution and the. limitations of ‘the consti- 
tuent power, to amend the Constitution 
formed part of the basic or essential fea- 
tures or the basic- structure of the Con~ _ 
stitution, 


7. Articles 19° (1) -(f) and 31 which -` 
deal with rights to property, were delet- 
ed from Part II of the Constitution by 
the Constitution (44th Amendment) Act, . 
which came into force on 20th June, 
1979. The validity of the Constitution 
(44th° Amendment) ‘Act has not been . 
challenged before us. The deletion of 
Articles 19 (1) (f) and 31 from Part TI, 
though prospective, is on the hypothesis 
that- rights to property as guaranteed: , 
therein did not form parf of the basic or ` 
essential features or the basic structure 
of the Constitution. Khanna, J.,- in 
Kesavananda Bharti’s case had categori- 
cally held that rights to property did not 
form part of the basic structure of the. 
Constitution. Although there is a strong 
extra judicial writing supporting a con- 
trary view (see Seervai, Constitutional 
Law of India, Vol. I {second edition) 
p. 1729), there is np judicial authority 
which may have taken a view different 
from that taken. by Khanna, J., Indeed 
in Golak Nath v. State of Punjab, AIR 
1967 SC 1643 at p. 1710, Hidayatullah, J., 
as hé then was, observed that it was an 
error’ to place the Rights to Property in 
the. chapter of fundamental rights and 
that. of all the fundamental rights, they 
were the weakest. We, therefore, hold 
that Articles 19 (4) (f) and 31- dealing! ’ 
with rights to property did not pertain 
to the basic or essential features.. or the 
basic -structure of the Constitution andi. 
that the exercise of the constituent 
power under Article 368 cannot be test- 
ed on the touch stone of these articles. 
It is true that at the time when the 
Constitution oth” Amendment) Act; 
4975, was enacted, Articles 19 {1) (Ð and 
$1 were in. Part IH -of the Constitution 
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end a law. could be declared void if it - 
violated these articles, but a Constitu- 
tion Amendment Act passed in exercise 
of the constituent power is not -a law 
under Article 13 and it can. anly- he 
declared invalid if it damages’ the. basic 


or essential features: or the basic struc- - 


tures of the Constitution, .As Arti- 
cles 19 (1) (f) and 31 even when they 


remained in Part III of the Constitution, - 


did not pertain to the basic structure_of 
the Constitution, the Constitution (39th 
Amendment): Act, 1975, cannot he assail- 
ed on the ground of infringing these 
articles. 

8 We have already noticed that in 
Waman Rao’s case, AIR 1981 SC 271 the 
Supreme Court observed that if any Act 
or Regulation included in the. Ninth 
Schedule by a constitutional amendment 
made after 24th April, 1973 is saved by 
Art. 31C as. it stood prior-to its amend- 
ment by the Constitution (42nd Amend- 
ment) Act, the challenge to the validity. 
of the relevant constitutional amendment 
by which that Act or Regulation is put 
in the Ninth Schedule on the ground 
that the amendment damages or destroys 
the basic or essential features of the 
Constitution or its basic structure as re- 
flected in Article 14, 19 or 31 will be- 
come otiose. On a parity of reasoning, 
‘if an Act or Regulation introduced in 
the Ninth Schedule is protected by Arti- 
cle 31A of the Constitution. as amended 
by the Constitution (Fourth. Amendment) 
Act, 1955, (upheld in-Waman Rao’s case) 
the validity of the constitution amend- 
ment by which such am Act is introduc- 

' ed in the Ninth Schedule would not be 
‘open to question on the ground that it 
damages or destroys the basie or essen- 
tial features or the basic structure of the 


Constitution as reflected in Article 14, 


19 or 13. 


9. It is in the light of the above prin- 
ciples and decisions of the Supreme 
Court .in the cases of Kesavananda 
Bharti, AIR 1973 SC 1461, Waman Rao, 
AIR 1981 SC 271 and Minerva Mills Ltd, 
1980 SC ‘1789: that the contention as 






articular. reference to Ss. 18-FB and 29-D 
f the Act has to be examined. The Act. 
seeks to bring, under central control the 
development. and regulation of a number 
of important industries called scheduled 
industries, the activities- of which affect 
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the country as a whole and -the develop- 
ient .of which is governed. by economic 
factors -of .all India import. As declared 
by Section 2,.‘the. scheduled industries 
are those the. control of which by `'the 
Union is in’ public interest. 

‘As already seen, Sec, 18A° occurring in 
Chapter I-A of the Act empowers. the 
Central :Government to assume manage- 
ment of an industrial undertaking when 
it- has failed to comply with the direc- 
tions issued under Section 16 for its 
proper management or when it is. being 
managed in’a manner highly detrimental 
to. the scheduled industry concerned of 
to public interest in-cases where an in- 
vestigation had been ordered under Sec- 
tion 15-A. Section 18-AA which was 
added in Chapter IN by Act No. 72 of 
1971 empowers the Central Govern- 
ment to take over management of an 
industrial undertaking without ordering 
investigation under Section 15-A when 
immediate action is necéssary to prevent 
a situation affecting the production of 
articles manufactured in the industrial 
undertaking. The Central Government 
can also take over management under 
this section when the industrial under- 
taking has been closed for a period of 
three months or more and the restarting 
of the undertaking is necessary in th? 
interests of the general public, Similarly, 
Section 18-FA which is the only section 
in Chapter HI-AA introduced by Act 
No. 72 of 1971 ‘empowers the Central 
Government to take over the manage- 
ment of ‘an industrial undertaking. in 
liquidation with the permission of the 


. Court when it is. necessary that such an 


industry should be run for maintaining 
or increasing the production, ‘supply or 
distribution of a class of articles needed 
by the general public. All these three 
sections which empower the Central 
Government to take over the manage- 
ment of industrial undertakings relata- 
ble to scheduled industries and can be 
described. to be laws providing for “the 


‘taking over the management of any pro- 


perty by the State for a limited period 
either in ‘the public interest or im order 
to secure management of the property” 


. within the’ meaning of. Article 31-A (1) 


(b) of the Constitution. The validity ol 
these provisions cannot be. assailed on 
the ground that they infringe Arts, 14 
and 19 of the Constitution. Now Arti- 
cle’ 31A (1) of ‘the Constitution as inter- 
preted by the Supreme Court, does noi 
merely protect the laws which directly 
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cover the matters enumerated in Cls. (a) 
to (e) but also provisions made in such 
laws by ancillary, incidental and con- 
sequential matters (See Raghubir Singh 
v. State of Ajmer; AIR 1959 SC 475 at 
pp. 477-478). 

The question Sec- 


then is whether 


tions 18FB & 29D of. the Act. introduced . 


by Act No. 72 0f197l are ancillary provi- 
sions for carrying out the object envisag- 
ed by Ss. 18A, 18AA and 18FA. The power 
under Section 18FB (1) (b) of suspend- 
ing the operation of existing contracts 
etc, can be exercised only in respect of 
an industrial undertaking the manage- 
ment or control‘ of which has been 
taken over under Section 18A or under 
Section 184A or Section 18FA. Further, 
this power cam only be exercised when 
it is necessary so to do in the interests 
of the general public with a view to 
preventing fall in the volume of produc- 
tion. _Now, the object of the power of 
taking over management under the afore- 
said three sections of the Act is to pro- 
vide proper management...... with a 
view to maintain the production in in- 
dustrial undertakings dealing with sche- 
duled industries which are closed or 
which are not properly functioning be- 
cause of mismanagement or financial 
stringency or causes of like nature. In 
many cases, however, it may not be pos- 
sible to achieve this object merely by 
taking over the management unless the 
Central Government has power to sus- 
pend the existing contracts. For ex- 
ample, if the undertaking is in financial 
- difficulties and if all its creditors are 
allowed to sue and recover their debts, 
the undertaking may have to be closed 
even after its management is taken over 
by the Central Government. 

Sec. 18FB (1) (b) which empowers the 
Central Govt. to suspend the existing con- 
tracts etc., when it is satisfied that it 
is necessary so to do in the interests of 
the general public with a view to pre- 
venting fall in the volume of production 
of any scheduled industry is an ancillary 
provision to promote the object of tak- 
ing over of management of an under- 
taking dealing in a scheduled industry 
under Sections 18A, 18AA and 18FA. 
Similar is the power contained in the 
same provision to permit enforceability 
of existing contracts etc., with such ad- 
aptations as the Central Government 
may specify. Sub- section (2) of Sec- 
tion 18FB deals' with the duration of the 
operation of the order of suspension and 


other sub-sections viz., sub-sections (8) 
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to (5), deal with similar other conse- 
quential matters. In our opinion, there- 
fore, Section 18FB being ancillary to 
Sections 18A, 18AA and 18FA, comes 
within the protective umbrella of Arti- 
cle 31A (1) (b) of the Constitution. We 
will, however, like to make it clear that 
we have not considered the validity of 
Section 18FB (1) (a) with which we are 
not concerned here, 

It has now to be seen whether Sec- 
tion 29D which was also inserted by. 
Act No. 72 of 1971 in the Act 
is an ancillary or incidental provi- 
sion for bringing out the object under- 
lying the taking over of management 
under Sections 18A, 18AA or Sec. 18FA. 
Section 29D gives priority to every debt 
arising out of any loan obtained by the 
authorised person for carrying on the 
management of or exercising functions of 
control in relation to an industrial un- 
dertaking or part thereof the manage- 
ment of which has been taken over 
under Section 18A or Section 18AA oF 
Section 18FA. The effect is that the 
debts incurred after the taking over of 
management have priority over all other 
debts whether secured or unsecured 
which were incurred before the manage- 
ment was taken over. Further, the 
debts incurred after the taking over of 
management are regarded as preferential ` 
debts within the meaning of Section 530 
of the Companies Act, 


The effect of S. 29D is to create a classi- 
fication between debts incurred prior to 
the taking over of management and debts 
incurred after the taking over of manage- 
ment, The latter type of debts are 
given a favoured treatment by Sec, 29D. 
The operation of Section 29D in creating 
such a discrimination is automatic, The 
operation of Section 29D does not de- 
pend even upon the passing of any order 
of the Central Government that such a 
favoured treatment to the  post-take 
over debts is necessary for continuing 
the production of the scheduled industry 
or in the interest of the general public. 
Further Section 29-D, is not even 
conterminous with the order of the 
Central Government, if any, suspending 
the debts under Section 18FB (1) (b). 
Even if a pre-take over debt is not sus- 
pended or its period of suspension is over 
it cannot rank equally with a post-take 
over debt. Such a blanket provision as 
made by Section 29D in our opinion 
cannot be regarded as an ancil- 


lary or incidental provision for 
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carrying out the object: of taking over 

anagement of an undertaking dealing. 
in a scheduled industry under Section 
18A, 18AA or 18FA, Section 29D cannot, 
therefore, claim the prorection. of Arti- 
cle 31A (1) (b). 


It has also to be noticed that 
the discrimination brought about be- 
tween the debts incurred prior to the 
taking over management and debts ‘in- 
curred after the taking over of manage- 
ment bears no reasonable relation to the 
















ference may be made to Section 18C, 
_}which deals with contracts or agreements 
entered into in bad faith and detrimental . 
{to the interest of the industrial under- 
taking. Such contracts or agreements 
can be cancelled or varied on an applica- 
tion made to the Court after the manage- 
ent is taken over, Section 29D does 
mot place at a disadvantage merely 
debts of this category but applies to all 


beneficial to the industrial undertaking 
they may have been. The classification - 
de by Section 29D, in our opinion, is 
clearly wholly arbitrary and has no 
exus with the object to be achieved by 
the taking over management. 


In re Special Courts Bill, 1978, AIR 1979 
SC 478 at p.509, the Supreme Court-laid 
down that for a classification to be valid 
two conditions must be fulfilled, namely: 
(1) that the classification must be found- 
ed on an intelligible differentia which 
distinguishes those that are grouped to- 
gether from others; and (2) that dif- 
ferentia must have a rational relation 
to the object sought to be achieved. It 
was further observed that “the dif- 
ferentia which is the basis of the classi- 
fication and the object of the. Act are 
distinct things and what is necessary is 
that there must be a nexus between 
them”. (Ibid), Tested on these princi- 
les, the classification made by Sec, 29D 
favoured 









over of management 
has to be held to be violative of Art. 14 
of the Constitution, The Constitution 
(39th Amendment) Act in so far as it 
gives protection to Section 29D by insert- 
ing the Industries (Development and Re- 
Ninth 
damages one of the. basic.er essential 


‘that the aggregate 
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features or the basie structure of the 
Constitution..and-is beyond the- consti- 
tuent power and invalid to that extent. 
Section 29D in our opinion, for this re- 
ason cannot claim the protection of Arti- 
cle 31B. -It is also not protected by 
Article’ 31A (1) (b) and must be held to 
be invalid being violative of Article 14 
of the Constitution. However, as ear- 
lier shown, Section 18FB is valid and 
constitutional being protected by Arti- 
cle 31A (1) (b) and the Constitution 
(389th Amendment) Act in so far as it 
has the effect of inserting this section 
in the Ninth Schedule cannot be held 
to be invalid. 


10.. The learned counsel for the peti- 
tioners next. contends that Section 3 of 
Ordinance No. 6 of 1978 and Section 2 
of Act. No. 17 of 1979, in so far as they 
amended Section 18FB (2) by providing 
period of extension 
can extend to eight years, cannot claim 
the protection of the Constitution (39th 
Amendment) Act and are invalid and 
void being violative of Articles 14, 19 
and 31 of the Constitution. It is true 
that the Constitution (39th Amendment) 
Act cannot protect these provisions be- 


cause they were enacted later. It 
is now well settled that protec- 
tion of Article 31B to an Act 


inserted in the Ninth Schedule is not 
available to the amendments subsequently 
made in the Act: (See Ramanlal v. 
State of Gujarat, AIR 1969 SC 168 and 
Godavari Sugar Mills v. S. B. Kamble, 
AIR 1975 SC 1193. The amendments 
made by Ordinance No. 6 of 1978 and 
Act No. 17 of 1979 in the Industries 
(Development and Regulation) Act can- 
not be taken to have been inserted in 
the. Ninth Schedule as they were enact- 
ed subsequent to the insertion of the 
Act in the Ninth Schedule by the Con- 
stitution (39th Amendment) Act. Even 
so, in our opinion, the amendment made 
in Section 18FB (2) (b) by the Ordinance 
and the Act cannot be held to be un- 
constitutional, We have already seen 
that Section 18FB is protected under 
Article 31A (1) (b). The only change 
made in Section 18FB (2) by the Ordi- 
nance and the Act is that the Central 
Government can now extend the period 
of suspension of contracts for an- aggre- 
gate period of eight years in place of 
five years. By amending ‘Section 18FB 
(2) by the aforesaid Ordinance and the 
Act, Parliament thought that the period 
of five. years was not adequate and that 
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the Central Government should be given 
power to suspend the-contracts for’ añ 
aggregate period of eight years“to enable 
‘full revival of the industrial undertak- 
ing the management of’ which is takeu 
over. The question whether the Central 
Government should have power: fo sus- 
pend the contracts for an aggregate 
period of five years or eight years is a 
matter of policy to be decided by 
Parliament, If the power to -suspend 
contracts “for a period of five years as 
imitially enacted was protected by Arti- 
ide 31A (1) (b), by the same : reasoning 
the power to~suspend the contracts for 
the aggregate period of eight years 
would also be protected. The amend- 
ment introduced in Section 18FB (2) by; 
Ordinance No. 6 of 1978 and Act No, 17. 
of 1979 cannot, therefore, pe held to "be 
invalid. 


11. The leamed counsel for the peti- 
tioners lastly contends - that. the two 
orders suspending the contracts passed 
on 29th January, 1974, and their sub- 
sequent extensions are violative of peti- 
tioner’s fundamental rights under Arti- 


cles 14, 19 (1) (f) and. (g) and 31 and are - 


entirely. arbitrary. The learned cow- 
sel rightly argues that protection to 
` these orders cannot be available simply 
because of inclusion of: Industries (De- 
velopment and Regulation) Act in the 
Ninth Schedule,- for it is -now ‘settled 
that orders passed under an Act which 
is inserted in the Nintb Schedule -do not 
get the protection of Article 31B: (See 
Prag Ice & Oil Mills v.. Union of Ind'a, 
AIR 1978 SC 1296 at Pp. 1310, 1311). 
Section 18FB under which the impugn- 
ed orders were’ made is, however, not 
only protected by Article 31B but’ also 
by Article 31A. The impugned orders 
and Section 18FB along with Sections 18A 


_|18AA and 18FA form part of a scheme” 
“management 


of the taking over of the 
of the industrial undertaking of the 
respondent ‘company and would be pro+ 
tected from attack under Article 31A. 
On a similar reasoning, the Supreme 
Court in Latafat Ali Khan v. State of 
‘U. P AIR 1973 SC 2070, upheld the 
validity of R. 4 (4) made under the U.P. 
Imposition of Ceiling on Land Holdings 
Act, 1961, which was protected both by 
Articles 31A and 31B. In Latafat Ali 
‘Khan’s case it was held that if a sta- 
tutóry rule is within the powers con- 
ferred by ‘a section of a statute protect- 
ed by Article 31B, it is difficult to say 
that the rule must further be scrutinis- 
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ed-'under Articles 14, 19 etc, It was 
further held that Section 6: (xvii): of the 


U.P) Act and Rule 4 (4) are part of a`. 
‘reform in U. P. and. 
would be protected from attack under. 


scheme of land 


Article 31-A of the Constitution, In 
Prag Ice Mills’ case (supra) the Supreme 
Court overruled the view taken’ in Lata- 
fat Ali Khan’s case relating to the scope 
of Article 31B but it did not disturb 


the view taken in that case relating tof. 
Article 314. “Following the 


reasoning 
in Latafat Ali 


impugned . orders are. invalid being 
violative of -Articles 14, 19 and 31 -of 
the Constitution. It has next to be ex; 
amined whether the impugned orders 


, Khan’s case as to the} 
scope of Article 31A whichis binding), 
on us, we reject the contention that the| 


are invalid being arbitrary or unreasona- J 


ble. .. 
‘sub-para (xvi) of para 30 of their peti- 
tion alleged that the Central .Govern- 
ment in issuing the orders ` had not ap- 
plied its mind to the petitioner com- 
pany’s outstanding debts and that the 
orders were wholly . arbitrary and un- 
reasonable. In answer to these allega- 
tions it is averred in the return filed by 
the Union of India that the orders were 
not illegal, arbitrary or .unreasonable. 
The orders issued on 29th January, 1974, 
under Section 18FB (1) (b) which were 
extended from time to time recite the 


fact that the re Government. was, 


satished that it 'was ‘necessary to pass 
the orders of suspension in the interests’ 
of the general public with a’ view to’ 


‘preventing fall in the volume of produc- 


tion of the scheduled industry, namely, 


‘bicycles and bicycle chain’ industry, It 


is the existence of this satisfaction whicb 
gave jurisdiction to the Central: Govern- 
ment to pass the orders under Sec,’ ` 18FB 
(1): (b). As the fact of existenée of 
satisfaction is recorded in the orders, 
the presumption arises that the Central 
Government was really’ satisfied’ and the 
burden is on the petitioners to sho 

that there was no such satisfaction (See 
Swadeshi Cotton Mills Co. Ltd. v. State 
Industrial Tribunal, AIR 1961 SC 1381 
at pp. 1386, 1387:) The- petitioners de 
not even allege that the 
ernment had not the required satisfac- 
tion’ at the time of passing of the orders. 
The said: allegation in the petition that 
orders were arbitrary and unreasonable, 
without any definite allegation, regard-. 
ing material facts, takes us nowhere and. 
the -Union of India cannot-be blamed. 


In this context the -petitioners in. 


Central Gov-, 


y 
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for merely denying the allegation that 
the orders were arbitrary and ~ unrea- 
sonable. Had the’ petitioners ‘pleaded 
that there was ‘no satisfaction ' as ‘requir 
ed under. Section -‘18FB (1)-(b) or -that 


there was no material for. such satisfac” 


tion, the Union of India- would have 
been required to plead more - specifically 
the existence of, the satisfaction and 
may have been also required to disclose 
the material on which the - satisfaction 
was based. The orders’ can be struck. 
down as arbitrary or unreasonable if 
they were really in excess of authority 
conferred by Section 18FB (1) (b) or; 
in other words, if they were made 
without the satisfaction required under 
that section, But as earlier stated oy 
us, the petitioners have failed to make 
out such a case and hénce the orders 
cannot be held tobe invalid, 


12. The petition is partly allowed. We 
declare that Section 29D of the Indust- 
ries (Development and. Regulation) Act, 


1951, inserted by Act: No. 72 of 1971, is 


unconstitutional and void. In all other 
respects the petition fails and is dismis- 
sed. There shall be no order as to costs. 


The security amount be refunded to the . 


petitioners, 
t foe ey Ordered. accordingly, 
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Budha, Appellant v. Union of India 
and others, ‘Respondents, f 

. Misc, Appeal No, 144 of 1974, Di- 1- 
8-1980. : 


Motor Vehicles Act (4 of 1939), S. 110A 


— Application for compensation under, 
hv brother of deceased — Not maintain- 
able — He is not ‘legal representative’ 
for purpose of c i compensation. in ` 
view of definition of the term in S. 1A 
of Fatal Accidents Act. — S. 2 (11) of 
Civil P. C:. defining ‘Legal Representa- 
tive’ is not attracted. 1980 MPLJ 95, 
Overruled; AIR 1977 Guj 195 and AIR 
1967 Mad 123, Not followed in view of 
AIR 1977 SC 1248, 
(13 of 1855), S. 1A), 


Legal representatives other than those 


who fall within’ the category of persons. 


entitled to compensation under Sec. 1A 
of the Fatal Accidents Act, such as bro- 
thers and sisters are not entitled ‘to claim 
compensation for’ themselves’ in _ proceed- 


BY/CY/A939/81/SMA/SNY, 


F.: Budha y. Union-of! India 


(Fatal. Aecticnts Act’ 
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ings under’ Section -110A of: the Motor. . 
Vehicles Act, on account of death of de- 
ceased. due to- accident- arising from the’. 
use of-the Motor Vehicle; 1980 MPLJ 95, 
Overruléd; AIR 1977 Guji 195 and AIR 
1967-Mad 123, Not followed in view of 
AIR 1977 SC 1248.. - «+ (Para 18) 
The- definition of the term ‘legal repre- 
sentatives’. as provided in Section 2 (11), 
Civil P.-C, ‘does not confer a right on 
any person nor it creates a class of heirs. 
It only enacts that a person who in law 
can represent the estate of the deceased 
can only be a legal representative and 
it has further been provided that it may 
even include an intermeddler. In civil 
proceedings.a person who can represent 
the .estate of the deceased is considered 
to be an heir.and an heir who under the 
‘personal law is entitled to be. called an 
' heir -is a-legal representative within the 
meaning of this clause of Civil P; C. 
and, therefore, even if,in Section 1104 
of Motor Vehicles Act it has been pro~ 
vided that a. legal representative can 
make an application it only means a per- 
son . who is entitled tọ represent the 
estate of the’ deceased: under some law 
that can make an application. but making 
an application or claiming compensation 
are two different things and, therefore, 
if a person who makes ‘an application or 
who claims to be a legal representative . 
on the basis of the personal law he has 
no. right under the Fatal Accidents Act 
to claim compensation. Such a claim 


' could not be entertained: (Para 16). 
Cases Referred : .Chronological Paras 
1980 MPLJ 95 2, 4, 17 
- AIR 1979 Kant 154 4 
AIR 1977 SC 1248 14 


AIR 1977 Guj 195: 1977 Ace. CJ 253 4, 
1975 Acc CJ 344 (Andh -Pra) 
AIR 1973 Delhi 67 
-1973 Acc CJ 531 chy 
ATR ‘1971 Madh Pra 5: 1970 Acc CJ 86 

(FB) 13 
AIR 1971 Madh Pra 145: 1970 Ace CJ I 

2, 4, IT 

AIR 1970 Ker 241: 1970 Lab Ic 1273 4, 17 
1970 Acc CJ 280: (Madh Pra) 2, 4, 12 
1968 Acc CJ 391 (Madh Pra) 12 
ATR’ 1967 Mad’ 123. °° ; 
1966 Ace CJ 165 (Punj) 12 
AIR 1966 Raj 210: 1966 Ace cy 125 12 

"H, S. Rajpal, for. Appellant; S. R. Joshi, 
Govt, Advocate, for Respondents, 

` OZA, J.i— This miscellaneous appeal 
has been, filed. by the:.appellant against 
an order passed by the Motor Accidents 
Clima’ Tribunal, SEE, dismissing the 


4, i7 
4 


_ persons 
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claim of the appellant on the ground 
that the appellant isnot entitled to com- 
pensation as he does not fall within the 
category of persons, mentioned -in the 
provisions of the Fatal Accidents Act. 


‘2, This appeal was heard by a learn- 
ed single Judge. The learned’ single 
Judge felt that the consistent view of 
this Court as laid down in Kasturilal v. 
Prabhakar’ (1970 Ace CJ 1): (AIR 1971 
Madh Pra 145) and Suman v. The Gen- 
eral Manager, M. P. S. R. T Corporation 
(1970 Acc CJ 280) is that the Motor Vehbi- 
cles: Act, Section 110A does not confer 9 
new right but only provides an expedi- 
tious remedy and, therefore, except the 
entitled to claim ‘compensation 
under the Fatal Accidents Act no others, 
even if they fall within the ambit of the 
term ‘legal representatives’ can claim 
compensation, The learned Judge, there- 
fore, also felt that the view taken by 
Hon’ble Shri Justice R. K. Vijaivargiya 
in Misc. Appeal No. 161 of 1974, decided 
on 2-4-1979* (Bhagwatidin v. Ghisalal), 
cannot be accepted and in’ order to re- 
solve this conflict the learned single 
Judge -has made a reference for seeking 
an answer to the question; 


“Whether, apart from the beneficiaries 
mentioned in Section 1-A of the Fatal 
Accidents Act, 1855, who are, also ‘legal 
representatives’ of the deceased as con- 
templated by Section 2 (11) of the C. P. 
Code, 1908, or, any other legal represen- 
talives of the deceased, such as brothers 
or sisters, who might be the sole heirs 
of the deceased, are entitled to claim 
compensation for themselves in proceed- 
ings under Secs. 110-A to 110-F of the 
Motor Vehicles Act, 1939, on account of 
the death of the deceased due to acci- 
dent, arising from the use of the motor 
velucles?” 

‘3. It is not in ‘dispute that the appel- 
lant is the brother of the deceased, Kalu, 
who on 31st of December, 1971, at about 
6 p.m. was going towards Mhow with a 
hand pulled cart. An Army truck driven 
rashly and ‘negligently by respondent 
No, 2 came from Mhow, knocked dowa 
Kalu and as a result of this accident he 
was killed. The appellant, who is the 
brother of the deceased, Kalu, claims to 
be the sole heir and, therefore, the legal 
representative and he filed an application 
claiming’ compensation to the tune of 
Rs. 40,000/- for loss of life of his bro- 

‘ther, who was only 25 years old. The 


*Reported in 1980: MPLJ 9; — -== 
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respondent-defendants denied the allega- 
tions and contended that when respon- 
dent No. 2 was driving the vehicle he 
saw the wooden Thela coming from 
Manpur side in the middle of the road. 
He blew the horn, but the person driv- 
ing the Thela instead of taking it to the 
left side turned to the right. Respondent 
No. 2 in order to avert the accident ap- 
plied brakes and took the vehicle to the 
left and in such a situation ultimately 
the collusion took place and the truck 
was also thrown in a ditch. The truck 
belonged to the Defence department of 
the Government of India. On these facts 
the learned Claims Tribunal held that 
the accident occurred due to the rash 
and negligent driving of the respondent 
No. 2, the driver of the vehicle. The 
learned Tribunal also held that compen- 


“sation which -could be awarded is Ru- 


pees 8,925/- and interest at the rate. of 
6% per annum, but the claim was re- 
jected because’. the appellant-claimant 
did not fall within the category of heirs 
mentioned in Section 1-A of the Fatal 
Accidents Act. It is against this that the 
appellant filed the appeal and the learn- 
ed single Judge hearing the appeal has 
made this reference, 


4. Learned counsel appearing for the 
appellant frankly conceded that there is 
a difference of opinion amongst the High 
Courts on the question as to who could 
file a petition for claim arising out of a 
motor accident, He contended that the 
single Bench decision in Bhagwatidin v. 
Ghisalal (M. A. No. 161/74, dated 2-4- 


1979)* has taken the view that anyone 


who comes within the ambit of the defi- 
nition of ‘legal representatives’ as defin- 
ed in Section 2 (11) of the Code of Civil 
Procedure was entitled to file a claim 
petition and this view of the learned 
Judge finds support from the decisions 
reported in AIR 1967 Mad 123 (Moham- 
mad Habibullah v. K. Seethammal), AIR 
1977 Guj 195: 1977 Ace CJ.253 (Megiji- 
bhai v. Chaturbhai), 1975 Acc CJI 344 
(Andh Pra), (Vanguard Ins. Co, v, Chellu 
Hanumatharag), 1973 Acc CJ 531 (Punj) 


(Parsani Devi v. State of Haryana) and 


AIR 1979 Kant 154 (General Manager, 
Karnataka State Road Transport Corpo- 
ration v. Peerappa). He contended that 
in view of these decisions it has been 
held that in the language of the Motor 
Vehicles Act it was provided that a claim 
petition could be preferred by a legal 


*Reported in 1980 MPLJ 96, - 
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representative and as the Cede of Civil 
Procedure was the earlier Act, wherein 
the term ‘legal representatives’ has been 
defined, apparently the legal representa- 
tives as defined in the Code of Civil 
Procedure are the persons who are en- 
titled to claim compensation under Sec- 
tion 110A of the Motor Vehicles Act, He 
contended that although in the two Divi- 
sion Bench decisions of this Court re- 
ported in 1970 Acc CJ 1: (AIR 1971 
Madh Pra 145) (supra) and 1970 Ace CJ 
280 it has been laid down that the provi- 
sions of Section 110A of the Motor Vehi- 
cles Act do not provide for a new right 
but only provided for an expeditious 
remedy and in that context the claim 
could only be preferred by those who 
are enumerated in Section 1-A of the 
Fatal Accidents Act. But according to 
the learned counsel, these two Division 
Bench decisions of this Court do not run 
contrary to the single Bench decision in 
Bhagwatidin v. Gheesalal (M.A, No. 161/ 
74, dated 2-4-1979*).. He, however, frank- 
ly conceded that the two other decisions 
which run contrary àre AIR 1970 Ker 
241 (Kader v. Thatchamma) and AIR 
1973 Delhi 67 (Dewan Harichand v, MpL 
Corporation of Delhi), He, therefore, con- 
tended that as the Motor Vehicles Act 


provided that. a claim petition 
could be filed by the legal 
representatives, . the appellant-brother 


was entitled to claim compensation, 

5. Learned counsel appearing for the 
respondent contended that the question 
involved is as to whether the Motor 
Vehicles Act confers a new right or only 
provides for an expeditious remedy. 
Consistently the Division Bench decisions 
of this Court have held that it does not 
confer a new right. The right, there- 
fore, is only conferred by the Fatal 
Accidents Act as Section 1-A of the 
Fatal Accidents Act provides as to who 
. can claim compensation on the death of 
the deceased. It is only those persons 
who have got a right under the Fatal 
Accidents Act to claim ‘compensation 
can make an application for claiming 
compensation, What has been provided 
in the Motor- Vehicles Act is only as to 
the person who could make an applica- 
tion and the phrase ‘legal representa- 
tives’ has been used. But it is clear 
from the definition of the -term ‘legal 
representatives’ as provided in Sec. 2 (11) 
of the Code .of Civil Procedure that it 
does not confer: any new: right of suc- 


*Reported in..1980- MPLJ. 95... - 
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cession but it only provides as to who 
‘if they are heirs of. the deceased could 
continue the proceedings already pend- 
ing, Apparently, therefore, the term 
‘legal representatives’ does not confer 
any new right but it also is procedural 
permitting continuance of a litiga- 
tion by.a representative after the death 
of the party to the proceedings. He, 
therefore, contended that in this context, 
` therefore, it could not be said that the 
brother who isnot entitled toclaim com- 
pensation under the Fatal Accidents Act 
could claim compensation as he will fall 
within the category of the definition of 
‘legal representatives’, He, therefore, 
contended that the view taken by the 
learned single Judge is apparently in- 
consistent with the “earlier Division 
Bench decisions of this Court and, it, 
therefore, does not lay down the good 
law. He further contended that the 
view taken by the Motor Accidents 
Claims Tribunal is correct. 


6. Section 110 of the Motor Vehicles 
Act provides: 


“Section 110. Claims Tribunals:— (1) 
‘A State Government may, by notification 
in the Official Gazette, constitute one 
or more Motor Accidents Claims Tri- 
_bunals (hereinafter referred to as Claims 
Tribunals) for such area as may be spe- 
cifled in the notification for the purpose 
of adjudicating upon claims for compen- 
-sation in respect of accidents involving 
the deaths of, or bodily injury to, per 
sons arising out of the use of motor 
vehicles, or damages to any property of 

athird party so arising, or both: 

, Provided that where such claim ln- 
cludes a claim for compensation in 
_ respect of damages to property exceed- 
ing rupees two thousand, the ‘claimant 
may, at his option refer the claim to 
a Civil Court for adjudication, and 
where a reference is so made, the 
Claims .Tribunal shall have no jurisdic- 
tion to entertain any question relating 
to such claim.” 


7. The question that deserves consi- 
deration is as to whether this provision 
confers anew right toclaim compensatiop 
or only provides for an expeditious 
remedy for adjudicating the claims of 
compensation arising out of the use of 
the motor. vehicles, The language used 
in this provision “adjudicating upon 
claims for compensation in respect of 


accidents involving the death of’ goes to, 


show that these claims arise, out of same 
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legal position apart from the’ provisions 
of the ‘Motor Vehicles Act and this pro- 
vision only provides for adjudicating 
these claims and the scheme indicates 
that an expeditious remedy was pro- 
vided under this provision, ’ 


8. It is not in dispute that the claims 
for personal wrongs flow from the Law 
of torts and this right accepted under 
the British Common Law was accepted 
in Indian Courts. But there was no 
right to claim compensation under the 
law of torts for death before the pass- 
ing of the Fatal Accidents Act as the 
compensation under torts could only be 
for personal wrongs. This is also borne 
out from the Preamble of the Indian 
Fatal Accidents Act, 1855: 

“Whereas no action or suit is now 

maintainable in any Court against a per- 
son who, by his wrongful . act, neglect 
or default, may have caused the death 
of another person,.and it is often-times 
right and expedient that the wrong- 
doer in such case should be answerable 
in damages for the injury so caused by 
him.” 
It is, therefore, :clear that the right to 
. claim compensation for the death:of a 
person resulting from a wrongful act, 
neglect or default for the first time was 
conferred under this Act and Sec, 1-A, 
provides: 7 


“IA, Suit for compensation to the 
family of a person for loss occasioned 
to it by his death by actionable wrong 
— Whenever the death of a person shail 
be caused by wrongful act, neglect or 
default, and the act, neglect or default is 
such as would (if death had not ensued) 
have entitled the party injured to main- 


tain an action and recover damages in. 


respect thereof, the party who would 
have been liable if death had not ensued 
shall be liable to an action or suit for 
damages, notwithstanding the death of 
the person injured, and although the 
death shall have been caused under such 
circumstances as amount in law to felony 
or other crime, . f 

Every such action or suit shall be for 
the benefit of the wife, husband, parent 
and child, if any, of the person whose 
death shall have been so caused, and 
shall be brought by and in the name of 
the executor, administrator or represen- 
tative of the person deceased; 

and in every. such action the court may 
give such damages as it may think pro- 
portioned’’ to the loss resulting from 
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such death to the parties respectively, 
for whom and for . whose benefit such 
action shall be brought; and the amount 
so recovered, ‘after deducting all costs 
and’ expenses, including the costs not 
recovered from the defendant, shall 
divided amongst the ‘before-mentioned 
parties, or any of them, in such shares 
as the Court by its judgment or decreé 
shall direct”. f 
9. In this provision, therefore, it has 
been provided that such an action for 
claiming compensation for the death of 
a person could ‘only be for the benefit 
of the wife, husband, parent and child, 
if any. The language used in this pro- 
vision by the use of the phrase ‘for the 
benefit of is significant as the latter 
part of this provision provides that the 
action can be brought by ..i...cccssseceees or 
representative of the person deceased. 
This provision, therefore,- clearly enacts 
that although the action may be brought’ 
by even a representative but it could be 
for the benefit of the persons mentioned 
in this clause and, therefore, if any ‘one 
of the persons mentioned: in Section 1A 
are not alive or are not in existence none 
else can claim compensation, It is one 
thing to claim compensation as a matter 
of right and it is different to continue 
the proceedings as a representative and 
the definition of ‘legal representative’ 
provided in Section 2 (11), C.. P.C. will 
have to be understood in this context. 
10. Section 110-A, where the phrase 
‘legal representative’ has been used-reads: 
‘1104. Application for compensation — 


(1) An application for compensation aris- -~ 


ing out of an accident of the nature spe- 
cified in sub-section (1) of Section 100 
may be made— $ 

(a) by the person who has sustained tha 
injury; or : 

(b) where death has resulted from tha 
accident, by all or any of the legal repre- 
sentatives of the deceased, or 

_(c) by any agent duly authorised by 
the person injured or all any of the legal 
representatives of the deceased, as the 
case may be: 

Provided that where all the legal re- 
presentatives of the deceased have not 
joined in any such application, for com- 
pensation, the application. shall be made 
on behalf of or for the benefit of all the 
legal representatives of the deceased and 
the legal representatives who have not 
so joined, shall be impleaded as respon- 
dents to the application, 

(2) datassa pees a 


pesoen tsreng 


be ~ 
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Section 1104 only provides that -an. ap- 
plicatiom for compensation - could “be 


made where death has resulted from ‘the’ 
accident by or anyone. of :thevlegal re` 


presentatives. The ‘term ‘legal repre- 


sentatives’ has been explained in Sec- 


tion 2 (11) of the Code of Civil Procé+ 
dure and it is provided :. 


“Section 2. Definitions:—- In’ this. „Act, ` 


unless there is anything. repugnant. in. 


the subject or context.:— 

- (11) “legal . representative’. means 4 
person who im law represents the estate 
of a deceased person, and includes any 
person: who intermeddles::. with the 
estate of the deceased and where a party 
sues or is sued in a representative charac- 


ter the person on whom the estate de- . 


volves. on, the death of the party so anag 
or su 

11. This, phraseology goes “to. show 
that. a person who in law represents the 
estate of the deceased person is a legal 
representative. A person who can re-. 
present the estate of the decéased gene- 
rally is known to be the heir of ‘the 
deceased and who are heirs and who 
could claim to be the heirs is governed 
by the law applicable to them and that 

is why in this provision it hag been pro- 
vided that the person who in law repre- 
sents the estate of the deceased. It is, 
therefore, clear that what has been 
provided in this sub-clause of the ‘Code 
of Civil Procedure is not for conferring 
new rights of succéssion but it only pro- 
vides for some persor who in law could 


represent the’ estate of the deceased- 


could be a legal representative ‘within. ` 
the meaning of this provision’ and this, 
therefore, clearly indicates that the per- 


son who claims to be a legal répresenta-. 


tive has to be'a person who in law could. 
claim to represent. the estate of the de- 
ceased. So far’as a claim of compensa- 


tion arising out of the death on account - 


of a motor accident is concerned,- the 
only person in whose 'favour a right ac- 
crues is one who falls within’ the cate~ - 
gory of persons provided in Section 1-A 
of the Fatal Accidents Act and, there- 


fore, it is only one of those persons who- 


can ‘fall within the definition’ of the 
term ‘legal representative” and none else 
If this provision has to be understood 
to mean @.provisiom which creates & 
right. then evem an intermeddler in the 
estate of the deceased can be considered 
to: be a legal représentative within the 
meaning of this. definition and will also 
be entitled: tø claim compensation if the 
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owner::.0f . ther: Elate ‘is..dead,. and ‘that 
could not- be- -contemplated, - This ques- 
tion. was- considered by a Division Bench 
of - this - Court, in .1970:-Acc::CJ 1: (AIR 
1971 Madh Pra’ 145) (supra): 


“Thus the definition of the term ‘legal 
representative’ ` “as it now stands in Sec-, 


'_tfon 2°(11) of the Civil Procedure Code, 


cannot .be ‘narrowed down to mean the 
legal heir ‘alone. It is also significant 
that the right. to claim compensation 
has been for the first time conferred by 
the, Fatal Accidents Act. Before the pass- 
ing of this Act a claim for compensation 
as a result of death could not have been 
maintained, Section 1-A of the Fatal 
Accidents Act, 1855, provides that — 


“Whenever the death of a’ person shall 
be caused by wrongful ‘act, neglect or 
default andthe act, neglect or default 
is suth as would Gf- death had not ensu- 
ed) have entitled the party “injured to` 
maintain an. action, and recover damages 
in respect thereof, the party who would 
have been liable if death had. not ensued 
-shall be liable to an action or suit for 
damages, notwithstanding the death of 
the person injured, and although the 
death shall have been caused under such 
circumstances -as amount in law 8 
felony. ‘or other ‘crime, 


- Every such action or suit shall be for 
the benefit -of the wife, husband, parent 
and child, if any, -of the person whose 
death shall “have been so caused and 
shall be brought by and in the name of 
the executor, administrator, or repre- 
- sentative of the person deceased :- 

and in. every such action the Court may 
give such damages as it may think pro- 
portioned to the loss resulting from such 
death to the parties respectively, for 
-whom.and for whose benefit such- action 
shall be brought; and the amount so re- 
covered, after. deducting all costs and 
expenses, including the costs not re- 
covered from the defendant, shall be 
divided ‘amongst the before-mentioned 
parties or any of them, in such shares 
as the Court. by its judgment or decree 
shall direct.” ` 

. "Thus Section 1-A worda that dich 
an action. or suit shall be for the benefit 
of-the wife, husband, parent and child, 
if any, of the person whose death shail 
have been so caused. Hence the right 
to claim damages conferred under the 
Fatal-Accidents Act is in favour of the 
parent. The. provisions of the Motor 
Wehicles Act do not confer any right, 
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but’ only provide for an expeditious re- 
medy for an action for compensation in 
matters arising out of accidents from 
motor vehicles. In these circumstancés, 
Section 110-A of ‘the Motor Vehicles 
Act, only provides the procedure and 
lays down that an application has to be 
filed by the legal representative, The 
. term ‘legal representative’ must be con- 
strued in the context of the provisions 
of Section 2 (11), C. P. C. and further 
also in the context of the provisions of 
the Fatal Accidents Act.” 

12. In another Division Bench deci- 
sion reported in 1970 Acc CJ 280 (Madh 
Pra)’ (supra), it has been observed: 

“A claim under Section 110-A of the 
Motor Vehicles Act has a representativ® 
character and is essentially on behalf 
of all the representatives of the deceased. 
It is enacted in Section 1-A of the Fatal 
-Accidents ‘Act, 1855; 

idere Every such action or suit shall 
be for the benefit of the wife, husband, 
parent and child, if any, of the person 
whose death shall have. been so caused, 
and shall be brought by and in the name 
of the executor, administrator or repre- 
sentative of the person deceased..... 
“In Northern India Transporters Ins, 
Co. Ltd. v. Amra Wati, (1966 Acc CJ 165) 
(Punj), the widow of the deceased filed 
an application for compensation for the 
death of her husband under Sec. 110-A 
of the Act. The names of the daughters 
were not mentioned in the application. 
Later on, an application was made to 
introduce their names, but the Tribunal 
rejected it on the ground of delay. A 
Division Bench of the Punjab High Court, 
which decided the appeal, held that in 
view of the provisions of the Fatal Ac- 
cidents: Act, the application filed by the 
widow was essentially a claim on be- 
half of all the representatives of the 
deceased and that there was no justi- 
fication to exclude .the compensation 
payable to the daughters merely becaus® 
their names were brought into the pro- 
ceedings at a.later stage, It was further 
held that it was a fit.case for condoning 
the delay admitting the claim. The 
same view was taken in The State of 
Rajasthan v. Parwati Devi, (1966 Ace CJ 
125: (ATR 1966 Raj 210)). The last men- 
tioned case was: referred to with appro- 
val in a recent decision of this Court in 
Chuharmal JIssardas ov. Haji Wali 
Mohammad (1968 Acc CJ 391), where 
the question of abatement of = appeal 
arose” 


: -Budha v. Union of: India 
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13. A Full Bench decision of this 
Court reported in 1970 Acc CJ 86: (AIR 
1971 Madh Pra 5) (Mangilal v. Parasram) 
considered the question as to, whether 
the Motor Vehicles Act conferred a new 





right or merely provided a BEY and ~ 


it was held :— 


“It is clear that these provisions 
merely. substitute a summary remedy 
for civil suits and for adjudication of 
claims before the Motor - Accidents 
Claims Tribunal instead of the Civil 
Court, in respect of personal injury 
in accident, arising out of the use of the 
motor vehicle. These provisions do not 
lay down the criteria or ingredients of 
liability which will entitle the claimant 
to compensation,” 


14. The question as to whether the 
Motor Vehicles Act confers a right or 
only provides for a remedy. has now 
been concluded by the decision of their 
Lordships of the Supreme Court reported 
in Minu B. Mehta v. Balkrishna (AIR 
1977 SC 1248) as under: , 


“The main contention of Mr, Hat- 
tangodi, who supported the view of the 
High Court that neglience need not be. 
proved is that Chapter VII of the Act 
is a consolidating and amending Act rel- 
ating to motor vehicles and their use on 


-a public. place and as such it contains the 


entire law, procedural as well as sub- 
stantive, and that the common law or law 
of tort isno more applicable and if death or 
bodily injury arises out of the. use of 
motor vehicles in a public place a liability 
arises, Strong reliance was placed by 
him on Section 110A of the . Act which 
provides for application for compensation 
arising out ef an accident to the Claims 
Tribunal. The learned counsel would 
submit that under Sec, 110-B the. Claims 


Tribunal after holding an inquiry may ` 


make an award determining the amount 
of compensation which appears to it to 
be just and specifying the person or per- 
sons to whom the compensation shall be 
paid. According to counsel when an in- 
jury is caused by the use of the vehicle 
in a public place the Claims Tribunal is 
at liberty to award an amount of com- 
pensation which appears to it to be just. 

This plea ignores 
ments of the owner’s liability and the 
claimants right to receive compensation. 
The owners’ liability arises out of his 
failure to discharge a duty cast on him 
by law. The right to receive compensa- 
tion can only be against a person -who is 


the basic require- 
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bound to compensate due to the failure 
to perform a legal obligation. If a per- 
son is not liable legally he is under no 
duty to compensate anyone else, The 
Claims Tribunal is a tribunal constituted 
by the State Government for expedi- 
tious disposal of the motor claims. The 
general Jaw applicable is only common 
law and the law of torts, If under the 
law a person becomes legally liable then | 
the -person suffering the injuries is 
entitled to be compensated and the Tri- 
bunal is authorised to determine the 
amount of compensation which appears 
to be just. The - plea that the Claims 
Tribunal is entitled to award compensa- 
tion which appears to be just when it is 
satisfied on proof of injury to a third 
party arising out of the use of a vehicle 
on a public place without proof of ne- 
gligence if accepted would lead to 
strange results.” 

15. These observations clearly estab- 
lish that the provisions in the Motor 
Vehicles Act only provide for expeditious 
disposal of motor accident claims but 
the right only flows from the common 
law, i e., the law of torts and as observ- 
ed earlier the right which flows from 
the law of torts only provided for per- 
sonal wrongs or personal injury, The 
right to claim compensation for the death 
was for the first time conferred by the 
Fatal Accidents -Act and this right ac- 
crued for the benefit of the persons 
named in the Fatal Accidents Act, itself. 

16. As abserved earlier even the de- 
finition of the term ‘legal representatives’ 
as provided in Section.2 (11), C. P. C., 
does not confer a right on any person 








person who in law can 
represent the estate of the deceased can 
only be a legal representative and it has 
been, further provided that it may. even 
include an intermeddler. In civil pro- 
ceedings a-person who can represent 
the estate of the deceased is considered 
to be an heir and an heir who under 
the personal law is entitled to be called 
an heir is a legal representative within the 
meaning of this clause of the Code of 


stood that.making an application or 
claiming compensation..are two. different 
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things. and, therefore, if a person who 
makes an application or who claims to 
be a legal representative on the basis of 
the personal law he has no right under 
the Fatal Accidents Act to claim com- 
pensation, Such a claim could not be 
entertajned, 


17. Learned single Judge, who decid- 
ed the Misc, Appeal No. 161 of 1974 
(supra), has placed reliance on the deci- 
sion of the Gujarat High Court, reported 
in 1977 Acc CJ 253: (AIR 1977 Guj 195) 
(Megjibhai v. Chaturbhai), In this deci- 
sion their Lordships of the Gujarat High 
Court felt that the provisions contained 
in Section 110-A override the provisions 
of the Fatal Accidents Act. But the 
learned Judges did not consider as to 
whether the right to claim compensation 
flows from the provisions of the Motor 
Vehicles Act or from the Fatal Acci- 
dents Act. Apparently, the matter 1s 
now settled by the decision of their 
Lordships of the Supreme Court that no 
new right has been created under the 
Motor Vehicles Act. It appears that in 
this decision the question as to whether 
the term ‘legal representatives’ creates 
a class of heirs or it only enables one 


who in law could represent the 
estate of the deceased also 
was not considered, In our 


opinion, therefore, in view of the ques- 
tion about the right having been settled 
by their Lordships of the Supreme 
Court, this decision of the Gujarat High 
Court with respect cannot be followed. 
The other decision on which reliance 
was placed is the decision reported in 
1966 Acc CJ 349: ATR 1967 Mad 123, 
(Mohammad Habibullah v. K. Seetham- 
mal). In this decision it was also felt 
that as the Motor Vehicles’ Act is a self- 
contained Code and the sister being the 
legal representative of the deceased was 
entitled to claim compensation, In this 
decision also their Lordships did not 
consider under what law the sister could 
claim to represent the estate of the 
deceased and in cases of compensation 
how the right to claim compensation 
arose. It appears that this aspect of the 
matter was not - considered as it was 
only observed: 


“The only point was whether the 
claim could be advanced by the married 
sister of the. deceased, who died. a bache- 
lor. It can certainly be so advanced, 
since Section 110-A definitely provides 
for the foundation of a claim by. any 
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‘jegal representative of the om ot the 
. eecident,* 

The decisions. reported in AIR 1970 Ker 
24). (supra) and: AIR . 1973. Delhi 67 
(supray Iay down that the only persons 
who ‘ean caim . on are the 
persons named in Section 1-A of the 
` Fatal Accidents Act. It is, therefore, 
. ekar that the view taken by the learned 
‘simgle Judge in C.-M. A, No, 161 of 


1974 (supra} does’ ant lay down. good 
Tew. ; l 


18. m Be light “ot the Aicil 
above, therefore, our answer tò thé 
question: is that legal representatives 
ether fhan those who fall within’ the 
category of persons entitled to compen- 
sation under Section 1-A of the Fatal 
ecidents Act, such- as brothers and 
_|sisters aré not entitled to claim compen- 
sation fer themselves in proceedirigs 








eles Act, on “aecount-of death of the de- 

ceased due-to aceident arising from : the 
' fuse of the motor vehicles, As discussed 
earlier, the persoris | mentioned in Sec- 
tion TA” of the Fatal Accidents Act are 
the only persons who have got a right 
to claim compensation on account of the 


death of @ person arising out of a motor 


.. aeeident. Costs shall  follgw the ulti- 
mate decision of this appeal. ` 
Geder accordingly, 
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(GWALIOR BENCH) 
A. R. NAVKAR, J. 
Chaudhary Rambabu Singh, Applicant 
v. Dalip Kumar and another, Opposite 
- Parties, 
Civil Revn, Na 958 of 1978, D/- 25-10- 
1980.* ~ 
Contract Act o of 1872), Secs. 39, 73 
and 74 — Seller not im position to hand 
over possession of property agreed to be 
#old — Buyer is. entitled to réscind con- 
- tract and ask for refund of earnest 
money — (T. P. Act (1882),:S. 55 (1) (f))- 
When the seller refuses.‘or is ‘not in 
& position to -deliver possession of the 
_ property agreed to be sald by him to 
the buyer, the buyer. can rescind the 
contract and ask back the earnest money 
which he has paid under the agreement 


*Against order of B, L. Singhal, 4th Addl 
Dist. J, ang Small Cause Court, 
Gwalior D/- 6-5-1978, ` 


| AY/BY/A115/81/HSS/GDB : 


. Chaudhary Rambabu v, Dalip ` ‘Kumar l 


~ the 


u/s. 110-A to S. 110-F of the Motor Vehi- 


A.L R: 


to sell There is-no. sneed of filing..-a 
suit for specific performance against . thé 
seller on the basis of the -agreement and 
then to claim damages for non-delivery. 
of. possession. of the property. AJR.1951 
Mad 470 and AIR. 1964 Raj 240, Rel on, 

. (Para 10) 
Cases . Referred : . Chronological Paras 
AIR 1964 Raj 240 ~ . 10. 
AIR 1951 Mad 470° ny 10 


K. L. Mangal, ‘for PER 
Agarwal, -for Opposite Parties, 


ORDER :— This is a revision . ner 
Section 25, of the Provincial “Small . 


‘Cause Courts Act against the judgment 
-passed by- . 


and: dècree dated 6-5- 1978, 
.Fourth Additional District Judge, 
Gwalior who is invested with Small 
Cause Courts. Powers, in case. No, 24 of 
1976, Small Cause Suit. . 


2. The facts of the case:are that one 
Ram Swarup, who is now dead, was the 
plaintif. He filed a suit against the de- 
fendant in the Court of Small- Causes, 
Gwalior, for refund: of earnest money of ` 
Rs. 500/- along with the interest there- 
on at the rate of 1. ye ta ali he claim’ 
amounting :to Rs, 183 In a he claim- 
ed Rs. 683/-, 

3. The -plaintiffs ‘dain was. that the 
applicant (defendant) entered into a con- 
tract of sale of .the: house located at 
Morar .on 12-1-1968, for Rupees 20,000/- 
only and obtained Rs. 500/- from the. 
plaintiff as earnest money and executed 
an -agreement of sale in his favour. 
The defendant promised to execute the 
sale-deed by 31-3-1968.. The defendant, 
however, is avoiding: the sale. While in 


„the meantime, it. was discovered by the. 


plaintiff that one Kesrimal has put his’ 
lock on one of.the inner rooms, which 
is in the property to be sold -to the 
plaintiff. . Seeing this: that the posses- 
sion of the whole of the - property will 
hot be given to the plaintiff a noticé 
was issued by ‘the plaintiff to the defen- 
dant on 18-3-1968 to, come to him ‘and 
decide the matter regarding. the. posses- 
sion: and execute a registered sale-deed. 
The plaintiff also insisted that the -pos-, 
session should be handed over to him.’ 
The defendant replied by notice dated 
20-3-1968 but he did :not execute the. 
sale-deed as agreed. After this, one 

more notice was given to. the defendant, ~ 
but he kept silent. As to the inner.. 
room on which’ somebody else’s lock 
was there, the defendant. stated that this 

room.is already in the tenancy of the 
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plaintiff from the beginning and as such, 
there is no question -of handing over 
possession of that room to the plaintiff. 


On these facts, the plaintiff alleged in the | 


plaint that as the defendant has committed 
-a breach of contract, the ` plaintiff is 
entitled to refund of his earnest money 
along with interest which amounted to 
Rs, 683/~ in all eo, os n 
4. To these plaint allegations, the de- 
fendant replied that one house belonging 
to the defehdant including that of 
Raghuraj Singh, Jagdish Singh, Laxman 
Narain Singh and Dinesh Kumar was 
located at Morar which consisted of two 
shops and out of which one shop con- 
sists of one shop and one room therein. 
The plaintiff is the tenant of these two 
rooms. Not only the outer. room is in 
the tenancy of the plaintiff, but the 
inner room and:outer room together are 
tenanted to the plaintiff (who) did not 
want to purchase the house as agreed 
and, therefore, he has made out a false 
theory of a lock put by one Kesrimal 
‘on the inner -room, As the plaintiff: has 
not paid the money as agreed upon, the 
earnest money with the defendant is 
forfeited and as such, the plaintiff is not 
entitled to refund of the -said money 
and also for the interest: On the con- 
trary, the defendant had to transfer the 
property for Rs, 8,000/- 
Kumar and he has suffered a loss of 
Rs, 12,000/-. Further, the defendant 
submitted that he was always ready and 
willing to ` perform- his part of the 
contract and it is the plaintiff who did 
not’ get the sale-deed registered by . or 
up to the 31st March, 1968 and as such, 
the suit of the plaintiff is false and it 
should be dismissed. = 
5. The trial court after taking evi- 
dence, came to the conclusion that the 
defendant was not in a position to hand 
over possession of the property which 
was agreed to be sold and that one 
Kesrimal was in possession of one room 
as alleged by the plaintiff and, therefore, 
deereed the suit of the plaintiff, holding 
that the amount of Rs, 500/-* cannot be 
kept by the defendant arid it cannot be 


forfeited as submitted -by the defendant . 


and he should return the amount to the 
plaintiff along with interest. : Against 
that decree and judgment,. this revision 

6, The first submission made by the 
learned counsel before me is that there 
is no condition in the agreement -to sell 
the property that’ actual . possession’ .. will 
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be’ given to the plaintiff-at the time of 
registration of the document. He should 
have filed a suit for specifie performance 
and if he failed to get the possession af 
the whole of.the property, he could have 


‘filed a suit for. damages and cancellation 


of the agreement to sell... 

7.. ‘The other point submitted by the 
learned counsel is that Kesrimal was not 
produced in evidence by the plaintiff to 
show that. he is in possession of the dis- 
puted shop. As he was the material wit- 
ness. and as the plaintiff has not produe- 
ed him, an adverse inference should. be 
drawn against the plaintiff. - 

: 8, The third submisnion made before 
me is that the plaintiff was im possession 
of the shop and the adjoining room on 


-which, it is alleged that Kesrimal ‘had 


put his~lock, then, in fact, that plaintiff 
was in actual possession of the property 


- sold and‘the dispute raised by the plain- 


tiff was a false one and just to avoid 
agreement to‘sellL =~ 

' 9. There is. no dispute that Kesrimal 
was not examined by the plaintiff, -but 
when he was not examined by the plain- 
tiff, the defendant could have well exa- 
mined Kesrimal to show that the plain- 
tiffs claim is false. But neither the 
plaintiff, nor the defendant has examin- 
ed. Kesrimal, Therefore, the finding given 
by the learned lower Court that the pos- 
session over the room adjacent to the 
shop was that of Kesrimal.and the de- 
fendant was not in a position to hand 
over the possession of the property 
agreed to be sold, will have to be ac- 
cepted and I do it, i 


, 10. The next point is whether the 
plaintif can claim the amount of Ru- 
pees 500/- back by repudiating the con- 
tract, I think there was no need of filing 
a suit for specific performance against 
the defendant on the basis of the. agree- 
ment and then to claim damages for non- 
delivery of possession af the room alleg- 
ed to be in possession of Kesrimal by the 
plaintiff against the defendant. I may 
refer to two rulings in which this point 
was considered. The first is Vuddandam 
v. Venkatakameswara Rao (AIR 1951 
Mad 470). . The . relevant observations 
from this- case run as. under (at p,.471):— 
“When ' the. vendor is:not in a ‘position 
to give possession of the property ‘agreed 
to be sold ‘by him to the purchaser the 
purchaser will be entitled by virtue of 
Section 55, sub-clause -{1) (f), T. P. Act 
and Section 39, Contract Act, to rescind 
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the contract-and clajm the advance that- 


has been paid to him.” 
The other case I may refer is Anandilal 
v. Abdul Hussain (AIR 1964 Raj 240). 
The relevant observations from this 
judgment are as under (at p. 241) :— 
“Since the defendant had refused to 
deliver possession of the property agreed 
to be sold to the plaintiffs, the plaintiffs 
were entitled to rescind the contract, and 
claim refund of the sale money -which 
they had paid to the defendant in ad- 
vance. In my opinion this appeal must 
succeed on this ground alone, The 
plaintiffs have also claimed interest., on 
Rs. 3,500/- at the rate of 12% p.a. from 
29-5-1954 but actually they had demand- 
ed this money from the defendant on 
11-7-1955.. They are, therefore, entitled 
to recover interest from that date only. 
The amount of interest from 11th July, 
1955 to the date of the suit comes to Ru- 
only. Relying on these two 
judgments, I am of the opinion that as 









by him to the plaintiff, the plaintiff can 
rescind the contract and ask back the 
arnest which he has paid under the 
agreement to sell. Therefore, the finding 


breach of the 
contract and as such he is not entitled 
o keep Rs, 500/- paid to him by way of 


11, It was argued before me that the 
nature of the amount of Rs. 500/- is not 
considered by the trial court. As it is 
held by the trial court that the breach 
is committed by the defendant and in 
my opinion correctly, the nature of the 
amount of Rs. 500/- as to whether it is 
an earnest or an advance is not of much 
importance, If the defendant is held 
liable for committing the breach of the 
contract of sale. I need not decide as to 
the nature of the amount of Rs, 500/- 
paid to the defendant. As to interest, 
the Court below was correct in awarding 

- the interest at the rate of 6 per cent per 
annum, That finding is also, correct. 


12. “The result, therefore, is that I see 
no merit in the revision petition and it 
is dismissed with costs. Counsel’s _ fee, 
Rs, 50/-, if certified. . 


ee, | 
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Devendra Kumar, Applicant v, Jain 
dayal, Opposite Party. 

Civil Revn. No. 13 of 1978, D/- 19-2- 
1980.* 

Civil P. C. (© of 1908), O. 20, R. 11 (2) 
(as modified by M. P. High Court), Sec- 
tions 121, 122 — Phrase ‘principal Act’ 
occurring in last sentence of S. 97 (1) of 
C. P. C. (Amendment) Act, (1976) — 
Means sections part of the -Code only, 
and not the Schedule — Sub-rule (2) of 
Rule 11 of O. 20 (as modified by M. P 
High Court), not being inconsistent with 
sections of the Code, does not stand re- 
pealed in view of S. 97 (1) of the 1976 
Amendment Act, (Civil P. C. (Amend- 
ment) Act (104 of 1976), S. 97 (1)). 

The phrase ‘principal Act’ occurring in 
the last sentence of Section 97 (1) of the 
C. P.C. (Amendment) Act, 1976, refers to 
Sections part of the Code only and not 
to the Schedule. Therefore, sub-rule (2) 
of Rule 11 of Order 20 as modified by the 
M. P. High Court prior to the ` Amend- 
ment Act of 1976, which is not inconsist- 
ent with the sections part of the. Code, 
cannot be held as invalid, Hence, sub- 
rule (2) of Rule 11 of Order 20 as modi- 
fled by the M. P. High Court does not 
stand repealed in view of Section 97 (1) 
of the C. P, C. (Amendment) Act, 1976, 
and it holds as a valid law even now. 

(Para 11) 

The Phrase ‘principal Act’ has been 
used at two places in Section 97 (1), but 
it has been used in different contexts. ` 
The Phrase ‘principal Act’ as used in the 
first sentence in this section mean the 
whole Act i. e. the ‘Code’ which means 
including rules, whereas in the last sen- 
tence “except in so far as such amend- 
ment or provision is consistent with the 
provisions of the principal Act as amend- 
ed by this Act” the phrase ‘principal 
Act’ as used there means the sections 
part of the Code only. It is very clear 
that the provisions of the principal Act 
which have been amended by this Act 
could only refer to the sections part of 
it as the schedule part is separate. 

(Para 10) 

Sections 121 and 122 clearly indicate 
that what is contemplated is that so long 
as rules are not framed. altered or modi- 


“Against order of S, N.. Dixit, 4th Addl. 
<"“Dist, J., Indore, D/- 18-11- 1977. 
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fied- by -thei respective HighCourts in ac- 


cordance -with -the :-scheme .of this -chap-. 
ter the rules. enacted -in -the First: Sche-. ` 
dulé ‘shall:-have force--and once they -aré. 


altered, modified or annulled in -accord- 
anee...with.. the scheme of:-this Chapter 
they . shall. replace.the-rules:as enacted 
in the -First..Schedule, If the legislature 
intended ‘that: the rules framed ‘by: re- 
spective High Courts `in accordance with 
this Chapter shall. not be;-inconsistent 


with. the rules enacted in the First’ Sehe- - 


dule, the language in -Sections 121: and 
122 would not -have been . ‘annul ‘or 
alter’. In Section 122 the -legislature has 
even used the. phrase ‘annul, alter- or 
add. to all or any of .the rules’, It, there- 
fore, even contemplates change of all the 
rules, in. the .First- Schedule. - > (Para 7) 
Cases’) Referred : Chronological ‘Paras 
AIR 1980 SC ‘591 :. (1980) 1. SCC F98- 
"1980 AN- LJ 246 J l 5. -8 
AIR 1971 SC 1283: 1971 Cri LJ 1081 4, 11 
AIR 1969 Atl 142 : 1968 All. LJ.243 (FB) 9 
(1948) 2° All ER 995: 65 TLR 25: (1949) 
-Ch 121, Bidie v. General Accident, Fire 
& Life Assurance Corporation Ltd, li 
iS, D. Sanghi, for Applicant; R. G. 
Waghmare, for Opposite Party, 
.. GL, OZA, J.:— The question referred 
to.us in this revision. petition is:—. . 
-““whether in view: of the provisions of 
Section 97 of the’ Civil Procedure Code 
(Amendment) Act, 1976° the ‘amendment 
made by this Court in sub-rule (2) of 
Rule’ 11 of Order 20, Civil Procedure 
Code, 1908 .stands repealed?” - 
It appears that in execution’ of a money 
decree for mesne profits the petitioner- 
judgment-debtor’ submitted ‘an applica- 
tion on 7-12-1977 to the executing Court 
under sub-rule (2) of Rule 11 ‘of O, 20 
of the Civil Procedure Code for facility 
of instalments for payment of the decre- 
tal .amount. The non-applicant-decreé- 
holder not only objected ‘to the prayer 
made . in the - aforesaid application on 
merits, but also. urged that sub-rule (2) 
of, Rule 11 of Order. 20 as amended by 
the Madhya Pradesh High Court was no 
longer in force because of. the provisions 
of the Civil Procedure Code ` (Amend- 
ment). Act, 1976. and it was contended 
that in view of sub-rule (2) of Rule 11 
of Order 20'as:it stands-in the Civil Pro- 


cedure Code after ‘amendment the. faci-. 


lity. of instalments could only be given 
with the consent .of tthe decree-holder 


and not as.contemplated .by the Madhya / 
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. shall be made by instalments on 





-Pradesh: High Court-amendment -by issu- 
-ing -notice; to the- decfee-holder, The exe- - 
cuting- Court upheld. the objection raised : 
by the decree-holder and the application 
of- the: judgment-debtor-petitioner : was 
dismissed and it is against this-order of 
the executing Court that -the revisior 
petition was, filed- before a learned single 
Fudge of this-Court. - The learned single 
Judge after hearing the revision ‘petition 
felt that ‘an important question arose-as . 
to -whether the Amendment Act of 1976 
amending the: Civil -Procedure Code re- 
pealed- sub-rule (2) of Rule 11 of O. 20 
as modified: by the Madhya Pradesh High 
Court. Cérisequently the question’ was 
framed and-~it has been placed ‘before us 
for answer, ` > i e ‘ ae 
2-3, ‘Sub-rule (2) of Rule 11 of ©. 20, 
Civil Procedure Code remains the same 
even after the amendment, It reads: 


““After-the passing of any such decree 
the Court may, on the application of the 
judgment-debtor and with the consent of 
the decree-holder, order that payment of 
the amount decreed shall be. postponed 
or shall be made by instalments on such 
terms as to the payment of interest, the 
attachment of the property of the judg- 
ment-debtor, or the taking of security 
from him, or otherwise, as it thinks fit.” 
It was even before the Amendment Act 
of 1976. in the same terms. But the 
Madhya Pradesh High Court exercising 
powers under Section. 122 of the Civil 
Procedure Code amended this rule and 
substituted the words ‘with the consent 
of the decree-holder’ occurring in this 
rule by- ‘after notice’ to the .decree- 
holder’. This sub-rule (2) of Rule 11 of 
Order 20 as amended by the Madhya 
Pradesh High Court before the Amend- 
ment Act of 1976 reads :— 


“After the passing of any such decree 
the Court may, on the application of the 
judgment-debtor and: after notice to the 
decree-holder, order that payment of the 
amount .decreed shall be postponed of 
shal such 
terms as to the. payment of interest, the 
attachment of the property of the judg- 
ment-debtor’ or’ the taking of security 
from ‘him, or otherwise, as it thinks fit.” 
After this the 1976--Amendment Act- was 
brought in force. .-. - 

4... Learned counsel appearing: for thé 
petitioner contended that by ‘Section 97 
(1). of. the . Ameridment - Act only that 
much of the provision which wag insert- 
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ed by the High Court would be repealed 
which is inconsistent with the provisions 


of the ‘principal Act’ as amended by this ` 


Act and it was contended that this ‘prin- 
cipal Act, occurring in the last sentence 
of Section 97 (1) refer to the Act i.e. sec- 
tions and not to the Schedule part of it 
as according to the learned counsel even 
after the. amendment , Section 122 has 
been retained and the High Court has 
been conferred with the powers to framé 
rules., Restrictions of these powers have 
been provided for in Section 128 and the 
only restriction is that such rule shall 
not be inconsistent . with the provisions 
of the ‘body’ of this Code and it was 
contended that the phrase ‘body of this 
Code- is referable to the sections -part 
only as the Schedule shall not be cover- 
ed. 
word ‘Code’ is defined in Section 2 sub- 
clause (1) as ‘Code includes Rules’ which 
is an inclusive definition and it is only 
to distinguish ‘the term ‘Code. which in- 
cludes rules, 
Section 128 is the ‘body: of the Code’, It 
was therefore contended that as this rule 
‘modified by the Madhya Pradesh High 
Court was not inconsistent with the pro- 
visions of sections of the Civil Procedure 
Code, it could not be said to be invalid. 
Similarly even after the amendment as 
it is not’ inconsistent with the sections 
part of the’ Code of Civil Procedure, it 
could*not be said that by operation of 
Section 97°(1) of the Amendment Act 
sub-rule (2) of Rule 11 as amended by 
this Court stood repealed. Learned coun- 
sel in support of his contention’ placed 
reliance on the observations made ` ‘jn 
‘Craies on Statute Law’- that >: 


f 
“It is difficult to frame exhaustive 
definition of words consequently, as th® 
Court said in R. v. Hall (h) “the mean- 


ing of ordinary words, when used in | 


Acts of Parliament, is to be found, not 
so much ‘in a strict etymological pro- 
priety of language, nor even in popular 
use, ‘as in-the subject or occasion on 
which they ` are used, and: the’ object 
which is intended to‘be attained, Similar- 
ly, Brett, M. R, said in The Dunelm (i)”2 

“My view' of an Act of Parliament which 
is made -applicable to a large trade’ or 
business is-that it should be construed, 
if possible, not according to the strictest 
arid nicest interpretation of. language, 
but according to a reasonable and busi- 
ness ‘interpretation of it with regard to 
the trade or business with which it is 
dealing.” 


om 
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and it was contended. that the meaning 
which has to be given to the words will 
depend upon the scheme of the Act ra- 
ther than the strict literary meaning of 
the words, Learned counsel also placed 
reliance on the decision reported in Dy, 
Chief. Controller of Imports and Exports, 
New Delhi v, K, T, Kosalram (AIR 197k 
SC 1283). 


: 5. Learned - ‘counsel appearing for the 
noncapelcant on the other hand con- 
tended that in fact even before the 
amendment this rule modified by the 
Madhya Pradesh High Court was incon- 
sistent with the tbody of the’ Code’ as 
according to the learned: counsel the 
phrase ‘body of the Code’ appearing in 
Section 128 means sections plus the 
Schedule and was- therefore ultra vires, 
He contended that in State of U, P, v. 
Chandra Bhushan Misra, (1980) 1 SCC 
198: (AIR 1980 SC 591) their Lordships 
of the. Supreme Court considered the 
meaning of the word ‘Code’ and held 
that ‘Code’ includes not: only sections but 
also rules in the. First Sehedule; but 
learmed counsel. frankly’ conceded ` that 
that, question is not before this Bench 
at present, He, however, contended that 
in Section 97 (1) of the Amendment Act 
of 1976 the phrase ‘principal Act’ has 
occurred at two places and at both the 
places ` ‘principal Act’ would mean the 
Act inclusive of the Schedules and thus 
sub-rule (2) of Rule 11 as amended by 
the Madhya Pradesh High Court is ap- 
parently - inconsistent with sub-rule (2) 
of Rule 11 as enacted. in the ‘Schedule 
after the amendment and thus will., þa ~ 
invalid. . : 


. 6. Part X of the -Civi ‘Bretedune Code 
pertains to the chapter framing of rules, 
Section 121 lays down: : -> 

“The rules in the First Schedule “shall 
have effect as if enacted in the body of 
this Code until annulled or altered in 
accordance with she peoia of this 
Part. 1 
It therefore clearty ' provides that’ the 
rules in the First Schedule shall have 
the effect of Jaw unless they are an- 
nulled or altered in accordance with tha 
scheme of this Act, The language of Sec- 
tion 121 therefore clearly provides that 
so long as no rules are framed in ac- 
cordance with the scheme of this Chap- 
ter, the rules.enacted in the First Sche- 
dule shall have the force of law. . This 
therefore indicates that wide power has 
been conferred in the scheme of this 
Chapter to annul, alter or modify the 
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rules which are enacted in the First 
Schedule, ue 
7. Section 122 has. conferred power 
to make rules and it specifically provides 
that it may by such rules annul, alter, 
add to all or any one of the rules in the 
First Schedule. - Section 122 reads: 


“High Courts not being the Court of a 
Judicial Commissioner may, from time to 
time after previous publication, make 
rules regulating their own procedure, and 
the procedure of the Civil Courts subject 
to their superintendence, and may ‘by 
such rules annul, alter or add to all or 
any of the rules in the First Schedule.” 
A reading of this section therefore clear- 
ly indicates that what is contemplated is 
that so long as rules are not framed, al- 
tered or modified by the respective High 
Courts in accordance with the scheme of 
this Chapter the rules enacted in the 
First Schedule shall have force and once 
they are altered, modified or annulled in 
accordance with the scheme of this 
Chapter they shall replace the rules as 
enacted in the First Schedule. It is 
therefore clear that what is contemplat- 
ed by the legislature is that the rules 
can be framed in accordance with this 
Chapter’ and these rules may even an- 
nul, modify or alter the rules which 
have been enacted in the First Schedule 
and so long as the rules are not framed 
in accordance with this Chapter the 
rules enacted in the First Schedule shail 
be in force. If the legislature intended 


that the rules framed in accordance with’ 


this Chapter shall not be inconsistent 
with the rules enacted in the First Sche- 
dule, the language in Sections 121 and 
122 would not have been ‘annul or alter’ 
and in Section 122 they have even used 
the phrase ‘annul, alter or add to all or 
any of the rules’, It therefore even con- 
templates change of all the rules in the 
First Schedule and it is in the context of 
this language used in Sections 121 and 
122 that the language in Section 128 has 
to be understood, ar i 
8 Section 128 (1) reads; | 


- “Such rules shall be not inconsistent 
with the provisions in the body of this 
Code, but, subject thereto, may provide 
for any matters relating to the procedure 
of Civil Courts.” . a - 

In this section the legislature used ‘the 
phrase ‘body of this Code’ instead of 


using the word ‘Code’ only. Apparently - 


the legislature omitted to use the term 
*Code’ as the Code has been defined: in 
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Section 2 (1) to mean including rules and 
that is what their Lordships of the 
Supreme Court in (1980) 1 SCC :198: 
(AIR 1980 SC 591 at p. 593) have. ob- 
served: cho ts ane 

“Section ‘2 (1) of the Code of Civil Pro- 
cedure, 1908 defined “Code” as including 
“rules”. Section 2 (18) défined “rules” as 
meaning “rules. and forms contained in 
the first schedule or made under Sec, 122 
or Section 125”, Section 121 of the 1903 
Code declared’ that the rules in,the First 
schedule shall have’ effect “as if enacted 
in the body of the Code until annulled 
or altered in accordance with the provi- 
sions of Part X of the Code”, (Secs, 121 
to 131). Section 122 enabled the High 
Court to make rules from time to time 
“regulating their own procedure or the 
procedure of the Civil Courts subject to 
their superintendence, and made by such 
rules, annul, alter or add to all or any 
of the rules in the First Schedule.” Sec- 
tion 126 made the rules made by the 
High Court subject to the previous ap- 
proval of the government of the State. 
Section 127 provided that the rules as 
made and approved shall have the same 
force and effect as if they had been con- 
tained in the first schedule. These pro- 
visions make it abundantly clear that the 
rules made by a High Court altering the . 
rules contained in. the first schedule as 
originally enacted by the. legislature 
shall have the same force and effect as 
if they had been contained in the first 
schedule and, therefore, necessarily be- 
came part of the expressions “Code” and 
“rules” and Sections’ 121, 122 and 127.” 
It is therefore clear that the legislature 
in. Section 128 when used the phrase 
‘body. of this Code’ they wanted to refer 
to something else than the ‘Code’ itself. 
As the language of Sections 121 ‘and 122 
indicates that: ‘Code’ will mean ‘the sec- 
tions and the ‘First Schedule as modified 
by the High Court in accordance with 
this Part X, therefore, there could be 
nothing which could be said to be in- 
consistent with the ‘Code’ as wide 
powers were sought to be conferred un- 
der this Part for alteration and annul- 
ment of the rules enacted in the First 
Schedule. Therefore the only meaning 
which could be attached to the phrase 
‘body of the Code’ occurring: in ‘Sec. 128 
would mean the sections part of the 
Code of Civil Procedure and not the 
schedule, . : ‘ 

9.. The. language of Section 121 ‘has io 
fact introduced a fiction by saying that 
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the , rules. .in. the, First. Schedule shall 
have the same effect as if enacted.. in 
the body of the Code until they 
annulled or altered. It therefore clearly 
’ goes to. show that what was contemplat- 
ed - was that the rules in the schedule 
will have to be framed in. accordance 
with the procedure of Part X . but so 
long as that is not done, the rules ,in 
the First Schedule shall be deemed to 
be enacted in the body of the Code, In 
_Chandra Bhushan Misra v. Smt. Jayatri 
Devi (AIR 1969 All 142) the Full Bench 
- of the Allahabad High Court held (at 
. Pp. 152 & 153):. ; 


"The word “Code” wherever used in 
the Act, is defined by. Section 2 .(1), as 
in¢luding rules. Section 2 (18) defines 
“rules” to mean “rules and forms con- 
tained in the First Schedule or made 
under Section 122 or Section 125.” It is 
clear that wherever the word “Code” is 
used in the Act of 1908, it includes not 
only.the sections comprised in it but also 
rules and forms contained in the, First 
Schedule as well as the rules and forms 
made by the High Courts under Sec. 122 
or Section 125. It will be found that 
the. Act used both expressions “Code” 
and “body. of the Code”. The expression 
“body of the Code”. is not defined, But 
upon an analysis of the several provi- 
sions of the Act it will be clear that the 
expression “body of the Code” is em- 


ployed only where reference is intended , 


to the. sections of the Act. That that is 
so will appear. from a perusal of the pro- 
visions of Sections 7, 8, 96, 100, 104, 121 
and 128, 


The sections mentioned above are jur- 
isdictional provisions and having regard 
to their subject-matter the expression 
“body of .the Code” can refer to the sec- 
tions only and not to the rules. The con- 
clusion is reinforced if regard is had to 
Section 121 and Section 128. Section 121 
declares that the rules in the First Sche- 
dule shall have effect “as if enacted in 
the body of this Code”. Section 128 pro- 
vides that the rules made by the High 
Court “shall be not inconsistent with the 
provisions in the body of this Code”, 
which rules by Section 127 are deemed 
to have the same force and effect as if 
they had been contained in the First 
Schedule. It, is clear from Sections 121 
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are - 


and 128 that the rules contained in the. 


- First Schedule and the rules framed. by 
the High Courts are in fact .optside the 
“body of the Code”. The sections alone 


. 


: clear that the words ‘principal Act’ 


AsL B. 
therefore comprise: -the “hody of- the 
Code”. > , A S 
10. -It was contended ‘that apart from- 
the interpretation of Section 128 in the 
scheme of Part -X in the Amending Act 
Section 97 (1) the term used is ‘principal 
Act’ in the beginning as well as in the 
end of this sub-clause and it was con- 
tended that therefore the meaning of the 
phrase ‘principal Act’ will be the same 
Section 97 (1) reads: a ve 
“Any amendment shall, or any provi- 


sion inserted in the principal Act by a 


State Legislature or a High Court before 
the commencement of this Act shall, ex- 
cept in so far as such amendment or 
provision is consistent with the provi- 
sions of the principal Act as amended by, 


‘this’ Act, stand repealed,” . 


It will be pertinent to note that ‘princi- 
pal Act’ no doubt has. been used at two 
places in this provision but it has been 
used in different contexts as it appears 
from the context in which it has. been 
used at two places. In the -first sentence 
it talks of “anv amendment made or. any 
provision inserted in the principal Act 
by State Legislature or a High Court.” 
We are concerned with the High Court 
in the present case. It is therefore clear 
that an amendment or an insertion of 
any provision is only possible by the 
High Court in the First Schedule and 
not in the sections and therefore it is 
1B 
the first sentence in this provision mean 
the whole Act. ie. the ‘Code’ which 
means including rules whereas in the 
last sentence “except in so far.as such 
amendment or provision is consistent 
with -the provisions of the principal Act 
as amended by this Act”, and it is very 
clear that the provisions of the principal 
Act which have been amended by this 
Act could only refer to the sections. part 
of it as the schedule part is separate. 
Section 121 again has been retained in 
the amended Code and the schedule part 
is only considered to have been enacted 


by a deeming provision so long 
as it has not been annulled or 
altered in accordance with Part X. 


Thus for any amendment to the sche- 
dule the Amending Act is not neces- 
sary and it is in this context that the 
meaning of the phrase ‘principal Act’ oc- 
curring in, this last- sentence of Sec. 97 
(1) will have to be understood, - 

11. It is clear that the phrase ‘prin- 
cipal Act’ has not been defined and 
therefore this phrase has to be constru- 


"1981 | 
ed: in’ the ‘context! The:words could: net 
be interpreted on the basis of the mean- 


ing of the words only ¿as was observed 
-by Craies in. the passage.quoted above, 


relied .on-.by the learned counsel for the | 


petitioner. The problem of interpretation 
„arises when the words are used which 
-cannot be interpreted on the basis of the 


ordinary meaning, The intention. of the 


legislature has to be found ` from 
the scheme and not the dictionary :mean- 
ing of the word only. Lord Denning has 
analysed this position in the following 
words : 


“The English language is not an ‘in- 
strument of mathematical precision. Our 
literature would be much the poorer if 
‘it were. This is where the draftsmen of 
Acts of Parliament have often been un- 
fairly criticized, A Judge, believing him- 
self to be fettered by the supposed rule 
that he must look to the language and 
nothing else, laments that the draftsmen 
have not provided for this or that, or 
have been guilty of some or other ambi- 
guity. It would certainly save the Judges 
trouble if Acts of Parliament were draft- 
ed with divine prescience and perfect 
clarity.. In the absence of it, when a de- 
fect appears a Judge cannot simply fold 
his hands and blame the draftsman, He 
‘must set to work on the constructive 
task of finding the intention of Parlia- 
-ment and he must do this not only from 
the language of the statute, but also 
from a consideration of the social condi- 
tions which gave rise to it, and of the 
mischief which it was passed to remedy, 
and then he must. supplement the writ- 
ten word so as to give ‘force and life’ 
to the intention of the legislature.” 


In Bidie v. General Accident, Fire and 
Life Assurance Corporation Ltd, ((1948) 
2 All ER 995) it was observed that: 
. “The real question which we have to 
decide is: what does the word mean in 
the context in which. we find it here, 
both in the immediate context of the 
sub-section in which the werd occurs 
and in the general context of the Act, 
having regard to the declared intention 
of the Act and the obvious evil that it is 
designed to remedy?” 
and that is what has been held by the 
Supreme Court in Deputy Chief Control- 
ler of Imports and Exports, New Delhi v. 
K. T. Kosalram (AIR 1971 SC 1283) 
(at p. 1289): l 

“In our opinion dictionary meanings, 
however, helpful in understanding the 


Devendra ‘Kumar v“ Jaidaýat: $ 4 


1a MEPL 165: > 


‘general sènse of the words; -canriet control _ 


where the scheme of the statute or - the 


“instrument considered as a whole clearly 


conveys a somewhat different shade ‘of 
meaning. It is not always a safe way to 
construe a statute or a contract by divid- 
ing it by a process of etymological dis- 
section and after separating words from 
their’ context to give each word some; 
particular definition given by lexico- 
graphers and then to reconstruct the m- 
strument upon the basis of those défini- 
tions. © What particular meaning should 
be attached to words and’ phrases in’a 
given instrument is usually to be’ gather- 
ed from the context, the nature of the 
subject-matter, the purpose or the inten- 
tion of the author and the’ effect ‘of giv- 
ing to them one or the other permissible 
meaning on the ‘object to'be achiéved. 
Words are after all used merely ‘as a 
vehicle to convey the idea of the speaker 
or the writer and the words have natu- 
rally, therefore; to be so construed ` as to 
fit in with the idea which emerges ‘din a 
consideration of the entire context, Each 
word is but a symbol which may’ stand 
for one or a number of objects. The’ con- 
text, in which a word conveying differ- 
ent ‘shades of meanings is used, is of im- 
portance in determining the precise sense 
which fits in with the context as intend- 
ed to be conveyed by the author.” 
It is therefore clear that the’ phrase 
‘principal Act’ occurring in the last sent- 
ence of Section 97 (1) refers to sections 
“of the Code and not. to the schedulé and 
it is in this context we have to examine 
sub-rule (2) of Rule 11 of Order 20 as 
amended by the High Court prior to ‘the 
Amendment Act of 1976, It is not in dis- 
pute that if the phrase ‘principal Act’ 
occurring in. the last sentence of Sec, 97 
(1) means the sections part of the Civil 
Procedure Code only then there is no 
inconsistency and therefore -it could not 
-be held that sub-rule. (2) of Rule 11 of 
Order 20 as amended by the Madhya 
Pradesh High Court is invalid. Thus our 
answer to the question referred to us: is 
that in view of Section 97 (1) of the 
Amendment Act. of 1976 the amendment 
made in sub-rule. (2) of Rule 11 of O. 20 
of the Civil Procedure Code 1908 amend- 
ed by. the Madhya. Pradesh High Court 
does not stand repealed and it Dos “as 
a valid law even now, 


12. In the light of the answer to the 
question referred to us the matter be 
placed _ before the learned single Judge 
who shall dispose of the revision peti- 
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tion. . In the circumstances of the case 
parties ere directed to bear their own 
costs, - 3 : 


Order accordingly. 
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Nagar Palika, Maheshwar and another, 
Petitioners v; Dwarkadas Mahajan: ete., 
Respondents, ` i 

Civil Revns. Nos, 415 and 416 of 1981, 
D/- 29-5-1981, |: 


M. P. Civil Courts: ree «9 ‘of 1958), 
S. 21 (3) — Refusal. to hear revision 
against grant of. interim injunction . dur- 
ing summer vacation by District Judge 
~~ Not valid — District Judge has juris- 
diction to administer- ae even during 
‘summer yacation, «=. . 

Where the District Judge refused to 
hear a revision in: summer vacation on 
urgent basis against interim injunction 


granted to a consumer restraining Nagar - 


Palika from disconnecting the water sup- 
ply from the main line pipe connection 
on the ground that Section 21 (3) did 
not invest iurisdiction to hear ‘civil work 
during summer vacation and the provi- 
sion is meant to save orders which are 
passed by civil courts in ignorance of a 
_ holiday having been declared, the re- 
fusal was invalid) AIR 1977 SC 1348, 
(1871) 16 Suth WR 230, Rel. on. (Para 9) 


No requirement can be read into Sec- 
tion 21 (3) that the validity of a judicial 
act done. by a court on a holiday will 
not be affected only. if it has been done 
in. ignorance of the fact that the day on 
which the act is done is duly declared 
holiday., i , (Para 6A) 


Even in absence of a specific provision 
for hearing of cases by Civil Courts on 
a-holiday or holidays, the courts can ex- 
ercise power to administer justice and 
‘the function so performed and the act 
so done -will be valid and challenge to 
its validity on the ground that it was 
performed on a holiday will not be open. 
This would have been true even in the 
. absence of provisions placed in Sec, 21 
(3). By enacting Section 21 (3), a chal- 
lenge to the validity of a Judicial act 
performed on a holiday has been seal- 
-ed, although the same may be amenable 
to challenge which may otherwise be 
open on its merits, Courts are. not to act 
aupon the principle that every a 
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AIR 1977 SC 1348: 


ALR 


is to be taken as prohibited unless it is 
expressly provided for by the Code, but 
on.the converse principle that every 
procedure: is. ‘to be understood as: permis- 
sible till-it is shown to be prohibited by 
the law. (1882): ILR 5. All 163. (FB), Rel. 

on. ‘(Para 8) 
Further, the powér of Civil Courts of 

hearing civil matter on a holiday falls 
in domain of procedure and does not ap- 
pear to be exercisablé except on emerg- 
ency being made out,- The Courts have 
in addition to powers specifically | ‘con- 
ferred on them by: law, the powers 
which are termed as inherent powers. 

— «(Para 9) 
Chronological Paras 
1977 Tax LR 685 -5 
(1882) ILR 5 All 163 (FB) ~. 8 

(1871) 16 Suth WR 230 7 
ORDER :— This order shall also gov- 

ern the disposal of L A. No, .1858 of 

1981, submitted in Civil Revision No. 414 

of 1981, which has been made on identi- 

cal facts and poses the similar question 
of law, 

‘2, Shortly put the facts -leading to 
the submission of the revision and’ ths 


Cases _ Referred : 


aforesaid application in this Court’: are 
‘as under: 


Dwarkadas, the plaintiff-non- 
applicant (in C. R. No. 415/81) has insti- 
tuted: a Civil ‘Suit No, 43A of 1981, for 
issuance -of a permanent- injunction 
against the applicdnts-heréin in the 
Court of the Civil Judge, Class II, 
Maheshwar, on the allegations that he’ is 
a tax payer of the petitioner Nagar 
Palfka, Maheshwar; that there is a con- 
tract between’ the petitioner ‘Nagar 
Palika and himself for supply of ‘water 
by main line-pipe connection; that the 
petitioner Nagar Palika wants to dis- 
connect the water supply from the main 
line and give connection instead from a 
side line and thus wants to deprive him 
of ‘taking water supply from the main 
line, However, the Nagar Palika has no 
right to do so. Accordingly, à decree for 
issuance of a permanent injunction was 
claimed restraining the petitioner Nagar 
Palika from disconnecting ` the ` water 
supply from the main line pipe connec- 
tion., ` 

3. In the suit the plaintiff-non-appti- 
cant submitted an application for issu- 
ance of a temporary injunction, . which 
was opposed by the petitioners on` the 
ground that they want to divert the con- 
nection from main line to the branch 
line; that too''on the basis of technical 
report and instructions: ‘from the Public 
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Health Engineering Department; that in 
this process the plaintiff will not suffer 
any injury, which may be made the 
foundation for the suit. 


4. The trial Court after hearing argu- 
ments, by order dated 9-5-1981 granted 
a temporary injunction restraining the 
applicants from diverting the pipe con- 
nection from main line to the branch 
line, After obtaining copy of the said 
order the petitioners-herein submitted a 
Civil Miscellaneous Appeal before the 
District Judge, West Nimar, Mandlesh- 
war, along with an application for stay 
of the operation of the temporary in- 
junction granted by the trial Court at 
3.45 P.M. at the residence of the District 
Judge on 16-5-1981. However, by order 
dated 16-5-1981 the District Judge has 
refused to consider the application on 
the ground that the Court cannot exer- 
cise jurisdiction to hear civil work dur- 
ing vacation and has ordered that the 
papers be kept in office to be placed be- 
fore the Court for hearing on the open- 
ing day after vacation, ie. on 15-6-198i. 
It is against this order that the peti- 
tioners have preferred revisions along 
with the aforesaid applications, coupled 
with an application for urgent hearing 
of the matter during summer vacation. 


5. It is contended by Shri Waliwade- 
kar, counsel for the applicants that the 
impugned order amounts to refusal to 
exercise jurisdiction vested in the Dist- 
rict Court and that Courts exist for do- 
ing justice and giving legal assistance to 
parties. That power to give interim re- 
liefs in the matter of urgency has to be 
exercised even during summer vacation 
and that the considerations which havé 
weighed with the learned District Judge 
are not relevant. It was, therefore, pray- 
ed that either operation of the tempo- 
rary injunction granted by the trial 
Court should be stayed or the learned 
District Judge should be directed to con- 
sider the application submitted by the 
petitioner before him for the purpose, 


6. Having given my anxious consid- 
eration to the matter, I feel that the 
impugned order manifests a clear case of 
refusal to exercise jurisdiction, The 
Courts are constituted for the purpose of 
doing justice according to law and must 
be deemed to possess as a necessary 
corollary and as inherent in its very 
constitution, all such powers as may be 
necessary to do right and to undo a 
wrong in the course of administration of 
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justice, See Jaipur Minera] Development 
Syndicate v, The Commr. of I-T. New 
Delhi (AIR 1977 SC 1348). What hap- 
pened by publication of list of days to 
be observed in each year as holidays in 
the Civil Courts, subordinate to this 
Court, with the approval of the State 
Government, is not to divest the courts 
of jurisdiction vested in them but is sus- 
pension of normal work during those 
days. This is what appears to be the ef- 
fect of the Notification No, I-7-3-80, Pt. I, 
Jabalpur, dated 6th February, 1981, Note 
No, 3, which is relevant to the situation. 
reads as under: 


“(3) The Summer Vacation of all the 
Subordinate Courts will be from Mon- 
day, the 11th May to Saturday, the 13th 


June, 1981, except the Subordinate 
Courts affiliated to High Court of 
Madhya Pradesh. Bench at. Gwalior, 
Gwalior.” 


The said Notification has been issued by 
the High Court with the approval of the 
State Government, in accordance with 
Section 21 (1) of the Madhya Pradesh 
Civil Courts Act, 1958 (hereinafter refer- 
red to as the Act) and the same has been 
published in the Madhya Pradesh Gov- 
ernment Gazette dated 13-2-1981, as re- 
quired by sub-section (2) of Section 21 
of the Act, Now, the District Judge feels 
that the effect of summer vacation is 
that he cannot exercise jurisdiction to 
hear Civil work during the summer 
vacation. He further feels that the provi- 
sions placed in sub-section (3) of See- 
tion 21 of the Act are merely curative in 
nature and do not invest jurisdiction in 
Civil Courts to pass an order on a holi- 
day and that the provision is meant to 
save orders which are passed by Civil 
Courts in ignorance of a holiday having 
been declared and which takes time to 
reach the Courts, It further appears that 
in absence of a provision for hearing of 
eases by Civil Courts during holidays, 
the learned District Judge feels that he 
has no jurisdiction to hear Civil work, 
during summer vacation, even for grant- 
ing interim reliefs and has refused to.go 
into the question of urgeney of the mat- 
ter. 

6-A. The approach of the learned 
District Judge does not appear to be cor- 
recf. The power to do justice and to un- 
do injustice is inherent in Courts and 
in spite of suspension of normal func- 
tioning, the Courts, in case of emer- 
gency, have right, even on holidays, to 
do a judicial act. Situations neeéssitating 


`- esp- 
; riod . when the courts. He ; 
ae ecu a ..:, - jurisdiction te administer justice .. even 
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-atfording ; of- protection ..: 
and/or. ` 
‘nature of' 


of, the. Courts 


“first aid” 


-to meet.: the situations- of such character; 


otherwise there will be no occasion for 
doing ‘a judicial act on a holiday. If the 


construction: put by-the learned District 
Judge on the provisions‘ of ‘Section 21 (3). 
. of the, Act were. to be accepted. as cor- 


is merely to save , orders passed by Civil. 


Courts “in ignorance of a holiday hav- 
‘ing. been declared and, which takes. time 
to reach ‘the Courts”, then the . provision. 


will be rendered nugatory, Sub-sec, (3). 


of. Section 21 of the Act. is as under: 
"§,-21- (3): — A judicial act done by a 
Court on a day specified in a list pub- 
lished ‘under’ sub-section (2) shall not be 
invalid by reason only of 
been done on: that day. 2 (emphasis sup- 
plied). - 


We. cannot read into E EENE (3) the 
further requirement that the -validity of 
a judicial act done by a Court on a holi- 
day will not be ‘affected if it has been’ 
done in ignorance of the fact that the 
day’ on which the act is done is a duly 
declared holiday. No doubt, S. 21 (3) is a 
protective provision. However, the power 
to do a judicial act and performance of 
judicial- functions is’ implicit in it, The 
object of the provision appears to be to 


confer’ on the Courts, inter alia, power . 


to perform judicial functions on a day 
specified in the list published under sub- 
section (2) of Section 21 of the Act in 
case of ‘emergency. In an appropriate 
case for exercise of power to grant in- 
terim relief having been made out, it is 
obligatory on the Courts to give the 
same. Closing for simmer vacation does 
not bring about cessation of jurisdiction 
_ of Courts to administer justice. The con- 
notation of the term ‘Vacatién' is given 


in ‘Webster Universal Dictionary (Fuil 
colour illustrated Unabridged Jnter- 
national Edition, at page 198); inter 


alia, as under : 


“A fixed. stated, interval in a year. 
. during ` which - the ordinary. business, 
work; ‘study and.etc.-is suspended; e 
of.. ‘courts. of law and of. 


‘up’. or: not sitting.” cc ison fndict 
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- The :meaningé ofthe: term: ‘Holiday’. is- - 
assistance. of .the.-Courts. in . the 
. - may arise. even 
- during the period when..Courts .are.clos~. 
ed: for summer -vacation. It appears that . 
. sub-section (3) of Section 21 of the Act: 


‘amusement; :- 
- has been enacted to act as a safety-valve. 


its having - 
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given. at page 681 ‘of: the said. Seated -- 
inter -alia thus; œ- 00.5.7 3 
>» “Day on’ which. work “is ; wholly’ or -par- 
tially ‘suspended; day of recreation and 
to have: ‘a holiday every 
Saturday; on one’s birthday ete.” 


`T. Section 21 of the Act does not use- 
the expression ‘Summer Vacation’, What 
it talks of is Holidays. Accordingly, the 
éxpréssion ‘Summer Vacation’ -used in 
the aforesaid Notification appears to be, 
synonymous to.‘holiday’. With commence- _ 
ment of summer vacation, all ordinary ` 
work performed by Courts during the 
working days stands suspended. How- 
ever, suspension of work does not con- 
note cessation of jurisdiction, the power 
and authority to administer justice in 


‘ gase of emergency remaining intact with 
‘them, as discussed above. 


Courts can: 
perform judicial ‘act: even on-a holiday. 
In Ununto Ram Chatterjee v. Protab 
Chunder Shiromonee, (1871) 16 Suth-WR 
230, it has been held that a plaint may 
be received and admitted by, a Munsif 
on a Sunday or other holiday. Accord- , 
ingly, there is. nothing illegal in per- 
forming a judicial function on a -holiday. 
8. Even in absence of a specific pro- 
vision for hearing of cases by Civil 
Courts on a holiday or holidays, the 
Courts can exercise power to administer 
justice and the function so performed 
and the act so done will be valid and 
challenge to its validity on the ground 
that it was performed on a holiday will 
not be open, This would have been true 
even in the absence of provisions placed 
in sub-section (3) of Section 21 of the 
Act. By enacting Section 21 (3) of the 
Act,. a challenge to the validity of a 
judicial act performed on a holiday has 
been sealed, although the same may be 
amenable to challenge which may other- 
wise be open on its merits. Courts are 
not to act upon the principle that every 
procedure is to be taken as prohibited 
unless it is expressly provided for hy 
the Code, but on the converse principle 
that every procedure is to be: understood 
as permissible till it is shown to be pro- 
hibited by the law. See Narsinghdas v.| 
Mangal Dubey (1882) TLR 5 All 163 (FB) 


"at p 172, 


9. The matter of hearing Civil mat- 
ter on a holiday is essentially a matter 
within the domain of procedure. In the 
absence of any prohibition. in that be- 
half, the learned District Judge ‘had 





during. .sumrner:: vacation:.- ‘This -: power’ 
oes not-appear to -be exercisable -except 
on: emergency being : made .out,; ‘The. 
Courts: have.'in-. addition. te.powers speci-. 
fically conferred’ on them. by law, -the 
powers which are termed as: inherent 
powers. ‘Inherent powers of the . Courts - 
are in addition to and complementary to 
those powers expressly conferred ‘by or 
under the. Code. Accordingly, the appli- 
cation submitted: by the’ petitioners here- 
in could have ‘been considered by’. the 
learned District Judge and:on making of 
a case of emergency and on showing that 
they are entitled to the assistance-of the 
Court,. the learned District Judge had no’ 
right to refuse. exercise of jurisdiction, 
which inhered in him `^, 

10. No ‘doubt, it would be better it 
specific provision is introduced in the 
Act as recommended by thé Madhya 
Pradesh. Law Commission to obviate 


cropping of situations of the present 
character. 
An In view of the aforesaid discus- 


sion; it appears necessary, in the ends 
of ‘justice to direct the District Judge to` 
consider the application for staying ope- 
ration of. the temporary -injunction 
granted. by the trial Court. Accordingiy 
the District Judge is directed to- consider 
the said. application on 4-6-1981, Need- 
less to observe that the power to stay 
the operation: of -the injunction will be 
exercisable only if a case of emergency. 
is made out ‘by the petitioners. 


The interlocutory ` applications are dis- 
posed of accordingly. i 


Order accordingly. 
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Ramnarain and, others, Petitioners v. 
The State of M. P. and others, Respon- 
dents, 

Mise, Petn. No. 38 of 1979, D/- 30-9- 
1980. 

M. P. Ceiling on AETAT ie Holdings 
Act’ (20 of 1960), S. 4 (3) — Appeal un- 
der S. 4 (3) — Duty of Appellate Tribu- 
nal indicated, 

An appeal under ‘Section 4 (3) lies on 
a question of fact so as to operate as - 
final.. It is the bounden duty. of the Ap- 
pellate Tribunal to actively evaluate 
documentary as wéll as oral evidence on 
record. Where the _Sudement, ‘of the? Ap- 


KX/FY/F842/80/GNB ~ OR tay eae et 


. _“Raronarain:.y, -State -~-i ie - 


-pellate’ Tribunal is-ipractically- nothing . 
-but a récapitulation of the-arguments: of- 
the..counsel with-a brief indication .of -the. 
‘Tribunal’s opinion .with -regard -. to 
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the: 
gaid. arguments with «the. observation 
that. -the view. taken by the competent 
authority: does not call. for- any inter- 
ference the -judgment cannot be regard- 
ed as: satisfactory. . - AIR 1921- Lah -119, 


Rel: on. - (Para 6) 
Cases Referred : “Chronological ‘Paras 
AIR 1921’Lah 119 -` 6 
` V. K. Sapre; for Petitioners, M. A.’ 


Shak, Dy. ‘Govt. ‘Advocate, for, 'Respon- 
dents, . 

MISHRA, : J. :— This is a petition un> 
der Article 226 read’ with Article 227 of 
the Constitution df India for issuance of 
a writ of certiorari and or any other 
writ, order or direction for quashing the > 
order passed by the. Board of Revenue 
M. P. Gwalior (Annexure XXV) dated 
23-9-1978; affirming order passed by the 
Competent Authority, Khurai (Anne- 


- xure-XXIV) dated 28-9-1977. 


- 2, - Briefly stated the petitionér’s- case 
is that Ramnarain, petitioner No. 1, his 
wife Asharani, petitioner No. 2 and their 
four sons (Khalaksingh and others) were 
holders of the land in question, Peti- 
tioner No, 1 entered, into agreements for 
sale (Annexures I, I and IN) in respect 
of certain lands with Lailansingh, > Hal- 
kai and Shitalprasad and put them in 
possession thereof. Thereafter, the said 
land was transferred under three reg- 
istered sale deeds dated 6-4-1972 (An- 
nexures VIII, IX and X). 

3.. On initiation of proceedings under 
the Madhya Pradesh Ceiling on Agricul- 
tural Holdings Act. 1960 (Act No. 20 of 
1960) (hereinafter referred to as the Act), 
the petitioners defended the transfers in 
question on. the ground that they were 
neither made in anticipation of nor to 
defeat the provisions of the Act. In the 
enquiry before the Competent Authority, 
documentary as well as oral evidence 


` was led bythe petitioners, By order D/- 


28-9-1977 (Annexure XXIV), the Compe- 
tent Authority declared the transfers in 
question to.be void.’ Aggrieved by this 
order, the. petitioners preferred apneal 
to.the Board of Revenue which has been 
dismissed by the impugned order. Hence 
this petition. . > 

4.’ In this petition the ben Hnérs con- 
tend that the order passed by. the Board 
of Revenue’ is not a judicial decision. 
The petition: is reSisted- by‘: the State 
Government and the: Competent * Author- 
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ity . on the ground that the impugned 
order meets all the requirements of law 
end it being an order in aitrmance, need 
not be elaborate, 


- 5, :We have perused: the impugned 


order passed -by thè Tribunal, Paras 1,2 
and -3 consist of a re’sume’ of facts; In 


para 4 grounds raised in: ‘appeal and in- 


para 5 arguments advanced on behalf of 
the appellant have been condensed. 
Para 6 proceeds with an observation that 
the case is ‘highly complicated: one’ and 
immediately thereafter concludes that 
the view taken by the Competent Auth- 
ority does not call for any interference, 
‘In para 7 it is. simply stated that other 
grounds agitated have been considered 
above, This is the long and short of the 
order passed by. the Tribunal which is 
to: operate as final by’ same ‘of Seo- 
tton 4 (3) of-the Act, eer 


6. The following ‘dictum laid down by 
Broadway and Abdul Qadir, JJ. in Bal- 
wantsingh v. Baldev Singh, AIR 1921 
Lah 119 appears to’ be apt in its appli- 
cation to the érder passed: by the Tribu- 
nal.in this case : 


‘Where the judgment of the ` Court is 
practically nothing but a ' recapitulation 


of the arguments of counsel with a brief. 


indication of the. ‘court’s opinion with re- 
gard to the ‘said arguments the judgment 
cannot be. regarded . as, satisfactory.” .. 


As-such, the- order passed by the’ Piibu- 


‘nal is bad’ in law. We would like to make 
it clear that the Tribunal has failed’ to 


discharge duty cast on it by law, while > 


deciding the appeal under Section 4 (3) 
f the Act: Such an appeal lies on ques- 
tion’ of fact as to operate final!. lt waé 
ounden - duty of the Tribunal -to have 
actively evaluated’ documentary as well 
as oral evidence on record, The impugn- 
ed order does not’ disclose application of 
judicial . mind to the lis: before the 
Tribunal. As such, the order passed by. 
the Tribunal (Annexure XXV). cannot’ ba 
regardėd a Judicial decision, ^ i 


“7. On this short point the piston 
deserves to be allowed and is ‘hereby al- 
lowed. The impugned order passed by 
the Tribunal dated ‘23-9-1978 (Anne- 
xure XXV) is hereby quashed. The cas® 


will go to the Tribunal with' the’ direc-. 


tion that the case will be decided de 
novo in accordance with Iaw and obser- 
vations made hereinabove, Im- the facts 
and circumstances of the case, there will 
be no order.as to costs, The outstanding 
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amount of security shall be refunded to 


the pennies 
Petition allowed, 
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M P,- ‘Electricity Board, Jabalpur and 
another, Applicants v. Chhaganlal, Nons 
applicant, 

Civil Revn, -No,.318 of 1978, DJ- 29-57 
1980.*. i í 

(A) Electricity ‘Act (9 of 1910), See- 
tion 26 (6) and (7) Explanation — Appli- 
cability — Electric meter not registering 
correct consumption due to defeet not 
in meter but in wiring — Section 26 (6) 
not attracted — Question of : arbitration 
by Eleetrical “Inspector ., does not arise. 

Where an electric meter ig not regis- 
tering correct consumption ‘of energy. not 
because there is any defeet in. the meter 
but because the wiring is defective Sec- 
tion 26 (6) will not be attracted and the 
meter not being defective the question ` 
of arbitration by ‘Electrical Inspector 
will not also arise. The question who z 
responsible for the defective wi 
not material for the purpose of Sec, 26 6) 
of the-Act. Even. if it is a result of 
consumer’s manipulation that the actual 
energy consumed is not allowed ‘to pass 
through the meter, which -has no fault, 
it cannot:be said’that the meter is not 
correct so’ as “to attract’ Section 26 (6), 
AIR -1962 Mys 209, Rel. oni ` (Para 10} 

5 Electricity: Act (9 of 1910); See- 
tion 26 Al). and (6) — Expression -: “meter 
is cor —.Means there is, no defect 
or. fault in meter — Word “correet” is 
not word of art — Has to be understood 
in its uy an OF r 
Phrases -—= eae 
Cases. . ‘Referred : 
AIR’ i962 Mys 209 ` ; i me 10 

Mi. i. Jaiswal, ‘for’ ‘Applicants, 8S, G 
Jain, for ` ‘Non-applicant, 


ORDER :— This. is a revision by. the 


‘defendant. against the order dated 12th 


December, 1977 of the Court. of: Civil 
Judge, Class - Ti, ‘Bitaspur ‘ in’ Civil, Suit 
No, 208-A' of 1976, ` 

2. The revision has arisen, out. of the 
suit . filed by the plaintiff/non-applicant 
herein, for a declaration that the dėfen- 
dants ‘are not enfitled to recover ‘Rupees 


*To revise order of. T. C. Mahobia, 3rd 


Civil Ji, = 2, PENR Dl- 18- 12 
1979: - 
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1,688.06 paise as the energy © ‘charges 
from the plaintiff and for a ‘ perpetual 
injunction restraining the defendants 
from disconnecting the electric connec- 
tion of the plaintiff for ene of 
the said amount. ` 

-3. The case of the plaintiff, ‘as set out 
in the plaint, was that since the installa- 
tion of electric service connection Num- 


ber IP/72, 30 M. P. on the’ Oil Mill pre- - 


mises of ‘the plaintiff at Bilha, it ` wag 
being regularly checked by the’ officials 
of the defendants and was always found 
to be in proper order and the defandants 
were accepting: the payment- of. monthly 
bills for the consumption’ of the electri- 
cal energy from the plaintiff according 
to the consumption of the energy regis- 
tered by the meter, read, noted and sign- 
ed by the officials of the defendant; that 
demand by the defendants: vide their 
supplementary bill, dated 15-9-1976, for 
consumption of energy. from the date of 
the installation on the ground that the 
meter was defective and not registering 
correct ‘consumption, is. illegal; there is 
no defect in the meter and as such the 
threat of the defendant to disconnect in 
case of default of payment of the said 
bill #s also unauthoritative. Srg 

4. The defendant 'while resisting the 
suit of the plaintiff raised a preliminary 
objection that the suit of the plaintiff 
was not maintainable for the reasons 
that:— | 

(a) the plaintiff did ‘not comply with 
the condition. precedent of depositing 
the suit amount as required per Sec- 
tion 5 (2) of the M.-P. Electrical Under- 
taking Dues Recovery Act, and >w 

(b) the dispute is regarding the de- 
fect in meter and Section 26 (6) of the 
Indian Electricity Act, 1910. (hereinafter 
referred to as ‘the Electricity Act’) pro- 
vides for settlement of such dispute by 
the arbitration. of the Electrical oapep 
tor. 


It may be mentioned that the trial Court 
rejected the preliminary objection -on 
both the counts, The finding with regard 
to the non-maintainability’ of the suit on 

account of non-compliancé’ with provi- 
sions of Section 5 (2) of the Recovery 
Act is not - challenged by the learned 
counsel for the applicants for different 
reasons; but all the same it is not neéces- 
sary to deal with that: question, The 
objection ‘regarding the maintainability 
on account of Section 26 '(6) of the Ele- 
ctricity’ Act has -been dismissed by. the 
trial Court holding -tbat this section is. 
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not attracted as “the pleadings of the 


parties in-the suit in this connection are 


amply clear that: there was no- defect in 
the meter but:thé defendants alleged 
that’: there: was. defect in (its) using. 
Therefore, this naturally does away with 
the necessity of referring the matter to 
the Electrical Inspector. a 


5.. The submission of the learned 
counsel “for the defendarits was that ac- 
cording to the pleading of the parties 
unequivocally the dispute between the 
parties’ is on ‘the question whether the 
meter was, defective and not recording 
correct consumption of energy; and 
therefore, Section 26 (2) of the Indian 
Eléctricity Act was attracted and there- 
fore reading Sections 32 and 33 of the 
Indian Arbitration Act along with Sec- 
tion 46 of the Arbitration ° Act a Civil 
suit is barred. 

6, The argument of the learned coun- 
sel for the plaintiff in counter was that 
the dispute is not with regard to the 
defect in meter so as to attract the pro- 
visions relating to arbitration contained 
Section 26 (6) of the Electricity Act. His 


. further argument was that even on the 


assumption that the ‘dispute was relating 
to the idefect in the meter, the only 
course available to the defendants by 
virtue of Section 26 (6) of the Electricity 
Act was to have made an application 
under Section 34 of the Arbitration Act 
without” having participated in the pro- 
ceedings, that having not been done by 
the -defendants, the suit has to proceed. 
He further submitted that Sections 32 
and 33 of the Arbitration Act are not 
attracted as the plaintiff has not made 
averment so as to solicit a decision upon 
the existence, effect or validity of an 
arbitration agreement or award, His 
submission was that none of the ingre- 
dients required to attract Sec. 32 of the 
Arbitration Act is present in the plead- 
ing of the plaintiff nor of the defendani. 

7. To, appreciate the questions raised, 
it is advisable to set out Section 26 (1) 
and (6).of the Electricity Act hereinbe- 
low :— - ~ 


“26. Meters :— (i) In the absence of 
an agreement to the contrary, the amoun! 
of energy supplied to a consumer or the 
electrical .quantity contained in the 
supply shall be ascertained by means of 
a correct meter, and the -licensee shall, 
if required by the consumer, cause the 
consumer to be eee with such a 
meter; -. 

XX- 0 XX 


e 


-XxX > XX 
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{6) Where any difference or dispute 


‘arises as to whether ‘any meter referred” 


to in sub-section (1) is or is not. correct, 
the matter shall be decided, upon the 


application of either party, by an: Elec- | 


trical Inspector, and where the meter 
has in the opinion of such Inspector ceas- 
ed to be correct, such Inspector shall 
estimate the amount of the energy sup- 
plied to the. consumer or the electrical 
quantity ‘contained in the supply, during 
such time, not exceeding six months, as 
the meter shall not, in fhe opinion of 
such Inspector, have been correct; but 
save as aforesaid, the register of the 
the meter ‘shall, in the absence of fraud, 
be conclusive proof of such amount or 
quantity; i 
Provided that before ejther a licensee 


or a consumer applies to the Electrical - 


Inspector under this sub-section, he shall 
give to the other party not less than 
seven days’ notice or his intention s0 to 
do.” ' 


The significant expressions relevant ‘tor 
the purpose in the fore€quoted sub-sec- 
tions respectively are ‘the supply shall 
be ascertained by means of a correct 
meter’ and “when any difference or dis- 


pute arises as to whether any meter re-- 


ferred to in sub-section (1) is or is not 
correct, the matter shall be decided, upon 
the application of either party, by .an 
Electrical .Inspector;”. 

& It is in the light of the forequoted 
sub-sections that from the pleadings of 
the parties it has to be ascertained whe- 
ther the difference or dispute between 
the parties is as to whether the meter 
“is er is not correct.” Therefore, I would 
like to set out the relevant part of the 
pleadings of the parties :— 


“Plaint; (6) That on 17-9-1976, the 
plaintiff received by registered post a 
supplementary bill dated 15-9-1976, sent 
by the M. P, E. B. Vide this bill, the 
plaintiff has been asked to pay an addi- 
tional amount of Rs, 1,482.50 N. P. as 
per supplementary bill vide peon book 
No, 496 dated '15+9-1976 as per order 
of the defendant No, 2, the Divisional 
Engineer No. DEB/Rev/Tft/Bilha/14766, 
Bilaspur dated. 14-9-1976. It is alleged 
by the defendants. that the connections of 
the meter installed at the plaintiff's pre- 
mises were found wrong andit. has been 
found that the meter was recording only 
oné third of the actual ‘consumption. 
Therefore since the date of the connec- 
tion itself in December 1973, the plain- 
tiff has been held liable- by the. defen- 
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dants., for- the. payment -of. Additional 
amount ‘of “Rs. 1,482.50. N. P. 


(9) It is submitted - that . 


XX 
the . meter 


‘has been installed by the officers and 


the 
the 


employees of the defendants and 
samé ‘wag correctly installed’ as 
per their’ own report. The meter and 
the meter seals were further regularly 
checked and found correct’ each month 
by the staff of the defendants, a 


“Written Statement; (3) The allegations 
in para 5. of the plaint that the plaintiff 
was not pam „at the time of inspection 
by the D. E, (Vig) Jabalpur are denied, 
the .rest of the allegations are admitted. 
On inspection it was detected that ‘y’ 
potential was not given. to meter and 
that meter was moving on one phase 
only with 1KM 1 amp load, and as such 
the meter was recording only 1/3rd_con- 
sumption of energy actually consumed 
by the consumer . for his Oil Mill; the 
D. E. (Vigilance) referred the case to the 
D. E. (Testing). Bilaspur for his decision; 
on receipt of his opinion the correct con- 
sumption was .. calculated and . -supple~ 
mentary bill for the balance amount 
was sent to the. plaintiff for the period 
from’ the date of connection referred to 
in para 6 of the plaint. | 


(4) The nilega ons in para 6 of - "the 
plaint are denied, - It is submitted that 
the supplementary bill „was issued to thé 
plaintiff for the actual. consumption of 


electricity. There was no defect in the 


meter as alleged but the meter was re- 
cording only one-third of the actual con- 
sumption because of defective wiring”,: 


-In substance, the averments in the plaint 


amount to this that the meter was cor- 
rect and registering correct consumption 
whereas, in substance, the pleading... of 
the defendants is to the effect that 
there is not defect in the meter; the 
meter could register correct consumption 
of the energy but.for the defective wir- 
ing. The grievance of the defendant. is 
that as ‘Y’ potential was not given, to 
meter and so it was moving on one phase 
only with 1KM 1 amp load and, there- 
fore, it was recording only one third 
consumption of the energy that was 
actually . consumed. 

- 9. In the light of these avermedia: in 
the pleadings, the question for decision 
that arises is whether when a: meter 
does not record the actual energy not 
because of the defect in meter as such, 
but because:of the defective wiring, Secr 


isi State v: 
‘tion 26. (6) of-the Eleċtricity Act is. at- 
‘tracted? pih ns , T 


10. The word “correct” is used in sub- 
section (1) as well as’ in. sub-section (6) 
of Section 26 of the Electricity Act: The 
context in which. this word is used iÐ 
both these. sub-sections, same meaning 
as to be assigned to it.. It is nota 

ord of art and, therefore, it has to be 
understood in its ordinary meaning. . In 
the common parlance, the expression 
“meter is correct” would mean that 
there is no fault or defect in the meter 
“meter is not cor- 






the defective wiring, ie., non-supply of 
ty’ -potential to the meter. This defect. 
cannot be held to-be a defect in meter. 
is view is buttressed from the Explana- 
tion to’ sub-section (7) of Section 26 of 
he Electricity Act, the. -relevant part. 
hereof reads as under :— 


“A meter shall be deemed to be ‘cor- 
rect” if it registers the amount of energy 
supplied, or the electrical: quantity con- 
tained in‘ the supply, within the prescrib- 
‘ed limits of error,......... Be 
The question who is responsible for the 
defective wiring is not material for the 
purpose of Section 26° (6) of the Act. Even 
if it. is a result of consumer’s mahipula- 
tion that the actual energy consumed is 
mot allowed to pass through the meter 

hich has no fault,-it cannot be said 
that the meter is not correct so as ta 
attract Section 26 (6) of the’ Electricity 
Act. The view taken’ by me herein- 
above is in line with the view taken by 
the Division Bench of the Mysore High 
Court in Gadag Betgiri Municipal Bor- 
ough v, Government of Mysore, AIR 1962 
Mys 209. The relevant . portions of this 
wae are set out hereinbelow (At p. 
11) :— ` 
‘ “In my opinion, the legislative - intent 
underlying Section 26 (6)-of the Act is 
similar, .The only- question into which 
the Inspector or other- authority func- 
tioning under that sub-section might. 
investigate is, whether. the meter is a 
false meter capable of -improper use or 

“whether it registers correctly. and acz 


“rect “meter 
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curately |thé quantity . of -~ electrical « 


energy” passing through it. Tf. “in 
that . sénse, the- meter _installed by 
respondent 2 in this case’ was à, cor- 


“it undoubtedly ‘was 
been admitted’ to 


as 
and as it has 


‘be, the fact that. respotident 2, even if 


what the petitioner states is true, so 
manipulated the supply lines that more 
energy than what was consumed by the 
petitioner was allowed to-pass through 
the meter, would not render the metë’ 
which was otherwise correct, an incor- 
rect meter, S A 
This was, therefore, not a case in. which 
the Inspector could do anything: under 
Section 26 (6) of the Act, since admitted- 
ly the meter registering the electrical 
energy supplied to. the petitioner. was 
in perfect condition, capable of register- 
ing accurately within, the prescribed 
limits of error, the electrical energy sup- 
plied to the petitioner. The Electrica! 
Inspector, therefore, rightly declined ‘to 
exercise jurisdiction under Sec: 26 (6) of 
the’ Act.” - oe ; 


11. Because. I have taken a view 
that there is no dispute about the cor- 
rectness of meter. Section 26. (6). of. the 
Electricity Act is not attracted and -this 
point is enough to dispose of this révision:- 
It is not necessary, in the light of. this 
view, to go into the question whether 
the suit is barred under Sections 32 and 
33 read with Section 46 of the Arbitra-. 
‘tion Act. ; . A 

12. In the result, the revision is dis- 
missed. I, however, make no order as to 

l Revision dismissed. 


xX... 
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The State of Madhya Pradesh, Ap; 
pellant v. Smt. Davi Rawat and others, 
Respondents. i . 

Misc, (First) Appeal No. 173 of 1977, 
D/- 12-8-1980* ane 
-(A) Motor Vehicles Act (4 of -1939), 
Sec, 110-A — Negligence on the part of 
driver — Jeep negotiating hill — Dri- 
ver -seeing goats — Still not reducing 


*Against order of G. S. Chauhan, Motor 
Accident Claims Tribunal, Sidhi, D/- 
31-3-1977. l . = 
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speed of jeep — ele driver was negli- 
gent, 

Where an RE TE, took plate: while 
negotiating a hill and ‘the speed ` of 
jeep was 30 to 40 Kilo meters per hour 
as a herd of. goats suddenly ` came to- 


wards the middle of ‘the Toad and dri-- 


ver trying to. save’ ‘goats. ‘applied 
brakes which resulted in overturning 
the jeep, 
on the part of driver, held, that it could 
not be said that the speed of 30 to 40 


Kms. at which the jeep was being dri 


yen at the relevant time, was a reason- 
able speed. It was not the case of the 
driver that the goats ‘were not visible 
from a distance. A reasonable driver 


would ‘have foreseen the : possibility of | 


the goats straying on the road. on. ‘the 
approach of the vehicle arid would have 
- eonsiderably reduced -the speed. There- 
fore the driver was clearly negligent ‘in 
not slowing down the vehicle which 
would have avoided sudden application 
of brakes and the overturning of the 
vehicle. (Para 8) 
(B) Motor Vehicles Act (4 of 1939), 
Sec.:110-A — Assessment of damages — 
Method of. ' v 
The object in assessment of ` damages 
is. to find out the capital sum required 
to purchase an annuity of an amount 
equal’ to the annual value of.the bene- 
fits with which the deceased had pro~ 
_ vided the dependants while he lived and 
for such period as it- could reasonably 
be estimated they would have continued 
to enjoy them but for his premature 
death. Such a capital sum is expressed 
as the product of multiplying an annual 
sum which represents the dependency. 
by a number of years’ purchase. This 
latter figure is less than the number of 
years which represents the period ` for 
which it is estimated that the depend- 
ants would have continued.to enjoy the 
benefit of the dependency, since the capi- 
tal sum will not be exhausted until the 
end of that period and in the meantime 
so much of. it as is not yet exhausted in 
each year will'’earn interest from which 
the dependency for that year could. . in 
part be ‘met 
“In the instant case ' the decena. was 
aged 35 years at the time of his death. 
He was drawing a salary-of Rs. 989/- 
p. m. with allowances at that time. The 
scale of -pay of the deceased was Ru- 
pees 680-1150. The deceased on the date 
of his death had “been , in ; the . State 
Forest Service for 3} years,” “After com: 
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on the question of negligence . 


ALEK 


pletion of eight years’. service he would 
have qualified himself for selection -to 
the- Indian Forest Service: The- deceased 
would have continued to be in service 
‘till the age of.58 years and would. have 
earned. pension thereafter. He > may 
have. lived up to the age of 65 years. 
The dependants left-by the - deceased 
are his widow: aged: 30 years and three 
minor daughters aged 6, 3 and 14. years, 
The remainder of ‘the. working life — of 
the deceased ‘at the time of his -death 
was 23 years excluding the period after 
hig retirement. `The ‘dependency of the 
widow as also of the minor children 
would have lasted nearly the whole of 
the remaining working life of the. de- 
ceased, ‘Therefore having regard to all 
‘the factors the average ‘dependency. 
should be estimated at Rs, 750/-- p. m. 
Le Rs, ~-9,000/> per year,’ Taking into 
‘account the circumstance that the de- 
ceased would have (remained in -service 
-for 23 years more from the date of his 
death, 15 ‘be ‘selected: as the number of 
years’ purchase ‘ʻi. e.' the multiplier. 
The amount of damages to compensate 
for the loss of dependency thus works 
out to Rs. 1,35,000/-. The present: value 
ofan annuity of Rs. 9,000/- for‘23-years . 
on the basis of the ‘interest rate of 4 
per cent will. also be nearly the. same. 
Further, the widow :would have received 
after retirement from the pension ‘and 
gratuity which the deceased would have 
received at the age of 58 years. 
the value of this benefit be fixed at Ru- 
‘pees 10,000/-.. Therefore the. claimants 
would thus, be entitled to Rs. .1,45 ,000/- 
as damages, ` Case, law discussed, 

(Para. Uy 
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G. P, SINGH, C. J.:.— This is an ap- 
peal under’ Section 110-D of the Motor. 
Vehicles. Act, 1939, against an award, 
dated 3lst March, 1977; made. by: the. 
Motor Accident Claims Tribunal, Sidhi. ' 

2. The deceased A. S. Rawat, who 
was a Divisional Forest Officer in the 
State Forest Service, died in ‘a 
Motor accident on 18th April, 1975. The 
deceased was then posted at Satna. He 
was going from Satna to Bargawa in a 
Government jeep in the ‘normal course 
of his employment: The jeep was dri- 
ven by Mohammad Ali (responderit 
No. 5) who is employed as a Forest 
Guard but was authorised to drive the 
jeep as a part of his duty.. The jeep 
overturned near village Gopalpur. The 
deceased received multiple injuries on 
his head and other parts of his body as 
a result of which he died while on way 
to the hospital. The claim for compen- 
Sation against the State and the ‘driver 
Mohammad Ali was lodged by the widow 
of the deceased and three minor daugh- 
ters, By the award under appeal, 
the Trbuinal has allowed Rs. 82,000/- as 
damages to the claimants, Interests at 
the rate of 6% has also. been allowed 
from the date of the award till payment. 
The State. has come up in appeal against 
this award. The claimants have filed 
a cross-objection’ for enhancement of 
the award, ‘ 


3. The first question that arises in 
this appeal.is whether the driver was 
negligent in-driving . the vehicle as a. 
result of which it overturned. The dri- 
ver was examined as N. A. W. 3. . An- 
other withess who was examined on the 
same point is S.C. Shrivastava (N. A. W. 2) 
The evidence of these witnesses, speci- 
ally that of the driver, discloses 
that the vehicle at the time of accident 
was negotiating a hill It was running. 
at a speed of 30 to 40. Kms. per hour. 
On tha left side of the road .was the 
steep hill and on the right side a deep 
ravine. A.herd of goats which was on 
one of the sides of the road, suddenly 
came towards the middle .of the. road. 
The driver tried to save the goats and 
applied the brakes which resulted in 
the overturning of. the vehicle. .The 
driver of a motor vehicle has to.be very 
cautious while negotiating a hill. More 
caution is needed when animals are seen: 
onthe sides ofthe road because itis com- 
mon experience that their behaviour on 
the approach of-a motor vehicle is un- 
certain. The speed of a motor vehicle 
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to be termed reasonable, must be ad- 
justed to. the circumstances of the case, 
Having regard to the facts stated above, 
it cannot be said that the speed of 30 
to 40° Kms, at which 'the jeep was be- 
ing driven at the relevant time, was a 
reasonable speed. It is not the case of 
the driver. that the goats were not visi- 
ble from a distance. A reasonable dri- 
ver would have foreseen the possibility 
of the goats straying on the road on the 
apporach of the vehicle and would have 


’ considerably reduced the speed. In our 


opinion, thé driver was clearly negligent 
in not slowing down the vehicle which 
would have avoided sudden application 
of brakes and the overturning of the 
vehicle: l 


4. Tt was wabeaiteed before us that 
the. vehicle was not.in afit condition and 
that it was because of, its bad eondition 
that the accident happended and not be- 
cause of any negligence of the driver. 
It was argued that the deceased was in 
know. of the fact that the 
vehicle was notin a fit condition and 
still he took the hazard of travelling in 
it and, therefore, the State is not liable. 
In our opinion, there is absolutely no 
merit in this argument. It is true, as 
appears from the evidence of the driver, 
that the vehicle had earlier also been 
involved in. some accidents, - but it does 
not follow from this evidence that the 
vehicle was not roadworthy and not 
fit for-use. The-vehicle was examined 
next day after the accident by a mecha- 
nic of. the police department, The 
report of this -inspection is Ex. D-3 
which goes to show that the vehicle was 
perfectly- in order. This inspection re- 
port completely demolishes -the argu- 
ment that the deceased used the. vehicle 


even though it was not in a fit condi- 
tion. 


5. As the accident happened as a re- 
sult of the negligence of the driver, the 
Government is. vicariously responsible 
for damages. The-principles relating to 
the assessrnené of damages were discus- 
sed -by ‘this Court in Kamla Devi v. 
Kishanchand AIR 1970 Madh Pra 168 
and -Chaurasia and- Co. Chhatarpur v. 
Pramila Rao AIR 1975 Madh Pra 31. 
These decisions have taken note of im- 
portant English and Indian authorities 
reported till. then on the. subject including 
the recent decisions of the House of Lords 
in Mallet v. McMonagle 1970 AC 166 
and Taylor. v. O'Connor 1971 A, C, 115, 
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Thè’ followifig™ ‘passage ` from ~the. 
position ‘fat: PL ‘35: “of AIR): 


; “The. principles on which. damages are 
;: assessed in-a case.of fatal accident -have 
been. discussed. by- a Division Bench of 
- this. Court -in Kamla Devi v.. Kishan- 
chand AIR. 1970 Madh Pra 168. After 
- referring to the. relevant..Indian -and 
English authorities it was pointed out 
that the assessment of damages in ordi- 


nary -cases resolves into estimating. the. 


proper annual dependency, the multi- 
plicand - and selecting. the. . number .. of 
years’. : purchase, the - multiplier. This 


method of” arriving. at the amount of 


damages has again been 
the House of Lords in Taylor v. O’ Con- 
nor: 1971 A.C, 115. The object is to 
estimate what amount should be award- 
ed so that its income supplemented by 
drawings on capital may yield the 
‘amount of annual dependency during the, 
rémaining ` period of dependency or the 
estimated remainder of the working life 
‘of ‘the ‘deceased “ whichever may be 
shorter, The multiplier selected is not 
equal to-the number of years of depen- 
dency or to thé remainder of the 
working life of the deceased; it is much 
less, for it takes into account that in- 
stead of yearly payments a lumpsum's 
being ‘awarded and that . contingencies 
may arise in future to cut short the 
period of dependency. Growing infla-' 
tion has led’ to the caution of emphasis- 
ing that the sum to be awarded should 
be assumed to'be invested in ‘growth’ 
stocks ` carrying a low rate of dividend; 
(Taylor v. O’Connor 1971`AC 115). This, 
in effect; is the same thing as saying that 
valuation should be made of an annuity 
on the basis of low interest: rates such as 
4 to 5% which assume that the money 


values are steady but involve a higher . 


number of years’ purchase: (See Munk- 
man, Damages for. Personal Injuries and. 
Death, 5th: Edition, P. 157). Notice has 
_also to be taken of the pecuniary bene- 
fits which become -available to the de- 
pendants as a result of the death of the 
deceased and which would not have 
been available to them -had the deceased 
lived. In England, under the Fatal Acci-. 
dents ` Act, 1959, “any insurance money 
benefit, pension or gratuity which ‘has 


been or will or may be paid in „respect 
has to’ be “disregarded in- 


ot the death” 
computing damagés.- There is’ no ‘such 
. corresponding jaw in ‘India and, there 
fore, these benefits must be: brought into’ 
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““judg-" account in the award“6f då agès äs Wad - 


‘ment “in Pramita ‘Rao’s- case sums up: the 


` Smith & Co. -> (Hidford Bta), 


approved by.: 


zaw A: É R 


previously dóne“in” England: (Seé for èx- 
ample a case of pension; O'Neill v. S.” J: 
(1957) 3 All 
ER 255) ).”” 

- 6.. The mehtod: of- -assessing diis 
‘hy finding out- the amount of annual de- 
pendency, i æ. the multiplicand, and the- 
number of years’: purchase, i. e. the 
multiplier; has been . approved by the 


- Supreme Court in’M. P. S. R. T, Corpn. 


v. Sudhakar, AIR 1977 SC 1189 where 
the decision ‘of the House of Lords in. 
Mallett v. - McMonagle, (1970 AC 166) 
(supra) has been referred to. Another 
method for, assessing damages was ap- 
plied by. the Supreme Court in Manju- 


shri v. B. b; Gupta, AIR 1977 
SC. 1158 by -calculating the ac- 
. tual. income . lost. to the family in- 


cluding the value of the estate after de- 
ducting the day to day family expenses - 
and payment .of income-tax and. other: 
charges. We, however, prefer to follow 
the method applied by the Supreme 
Court in Sudhakar’s case, (AIR 1977 SC 
1189)..The  multiplicand-multiplier me- 
thod was again approved by the House 
of Lords in Cookson v. Knowles, (1978) 
2 All ER 604. The object in assessment 
of damages is to find out the capital sum 
required to. purchase an annuity of an 
amount equal to the annual value of the 
benefits with which the deceased had. 
provided the dependants while he lived 
and for such period as it could reason- 
ably be estimated they would have con- 
tinued to enjoy - them but for his pre- 
mature death. Such a capital sum is ex- 
pressed as the product of multiplying an 
annual sum which . represents the de- 
pendency by a number of years’ pur- 
chase. This latter figure is less than the 
number of years which represents ‘the 
period tor which it is estimated that the 
dependants would -have continued to en- 
joy the benefit of the dependency, since 
the capital sum will not be exhausted 
until the end of that period and in the 
meantime so much of it as is not yet 
exhausted in each year will earn inter- 
est from which ‘the dependency for that 
year could in part be met. (Cookson v. 
Knowles p. 608) (supra). The House of 
Lords in’ Cookson v. Knowles’ have made 
one ` modification. The modification is 
that the damages should be ` split into 
two parts: (a) the- pecuniary loss esti- 
mated to be sustained by the dependants 
trom the date of death until the date of- 


trial; and’ (b) ‘thé ‘pecuniary loss which’ .., , 
the dependarits would stistain: ‘from! the °° 
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trial onwards. This course has been sug- 
gested- having regard to the practice of 
frequent wage increase due to -inflation. 
In other words, the annual dependency 
at the trial should be fixed having regard 
to the increase in wages up to that date 
and damages up to that date should be 
calculated. The annual dependency so 


determined has further to be used for - 


calculating post-trial damages without 
taking into .account the change in de- 
‘pendency due to inflation onthe reason- 
ing that the valuation of the annuity is 
made on the basis of low interest rates 
such as 4.to 5% and- this involves a 
higher number of years’ purchase. The 
capital sum so worked out is much more 
than what it . would be at the current 
rate of interest and his counter-balances 
for future inflation. 


7. The tacts relevant for assessing 
damages in the instant case are that the 
deceased was aged 35 years at the time 
of his death. He was drawing a salary 
of Rs. 989/- p. m. with allowances at 
that time. The scale of pay of the de- 
ceased was Rs, 680-1150. The deceased 
on the date of his death had been in the 
State ‘Forest Service for'3'/z, years. After 
completion of eight years’ service he 
would have qualified himself for selec- 
tion to the Indian Forest Service.’ The 
deceased would have continued to be in 
service till the age of 58 years and would 
have earned pension thereafter. He may 
have lived up to the age of 65 years. The 
dependants left by the deceased are his 
widow aged 30 years and three minor 
daughters aged 6, 3 and 1!/2 years. The 
remainder of the working life of the de- 
ceased at the time of his death was 23 
years excluding the period after his re- 
tirement. The dependency of the widow 
as also of the minor children would have 
lasted nearly the whole of the remain- 
ing working life of the deceased. The 
Tribunal calculated Rs. 500/- p. m. as 
the amount which the deceased must 
have been providing for his family. at the 
time of his death. In our opinion, this 
estimate is a bit low. Further, we have 
to take into’ account the increments 
which the. deceased would have earned 
in future and also the prospect of his 
getting entry into the Indian Forest Ser- 
vice. Possible improvements in ` earning 
ability leading to variations in the rate 
pf dependency are best taken into ac- 
count .by. estimating an average rate 
over the total. period, rather than a suc- 
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cession. of annuities: - (Mallett v. Mc- 
Monagle. (1970 AC 166) (supra) and 
Munkman, Damages for Personal Injur- 
ies and Death, 5th Edition, p. 158). 
Having regard to-.all the factors, we 
think that the average dependency 
should. be estimated at Rs. 750/- p. m. 
i e. Rs. 9,000/- per year. Taking into 
account the circumstance that the de- 
ceased would have remained in service’ 
for 23 years more from the date of his 
death, we select 15. as the number of 
years’ purchase i. e.. the multiplier. The 
amount of damages to compensate for 
the loss of dependency thus works out 
to Rs. 1,35,000/-. The present value of an 
annuity of Rs. 9,000/- for 23 years on.the 
basis of the interest rate of 4 per cent 


will also be nearly the same: 
(See Archers Loan Repayment and 
Compound Interest Tables, p. 365). We 


have still to estimate the benefits which 
the widow would have received after 
retirement from the pension and gra- 
tuity which the deceased would have 
received at the age of 58 years. We fix 
the value of this benefit at Rs. 10,000/-. 
In our opinion, the claimants were thus 
entitled to Rs. 1,45,000/- as damages 
trom the respondents. Out of this amount 
we apportion Rs. 70,000/- to the widow 
and Rs. 25,000/- ‘each to the three minor 
daughters. We have not divided the 
damages into two parts i. e. pre-trial 
and post-trial damages,- because, there is 
no evidence that there would have been 
any appreciable change in the earning 
of the deceased from the date of his 
death up to the date when the Tribunal 
decided the case. 


8. It was contended before us by the 
learned Government Advocate that the 
cross-objection filed by the claimants is 
not maintainable as Order 41, Rule 22 
of the Code of Civil Procedure is not ap- 
plicable to an appeal under Sec, 110-D 
of the Motor Vehicles Act. It is not 
necessary to examine this point in de- 
tail because it is concluded in favour of 
the claimants by a decision of a Divi- 
sion Bench of this Court in Manjula Devi 
v. Manjushri Raha, 1967 MPLJ 972. 

9. As a result of the above discussion, 
the appeal is dismissed with costs. The 
cross-objection is partly allowed. The 
amount of damages awarded by the Tri- 
buna] is enhanced to Rs. 1,45,000/- to be 
apportioned as indicated above. This 
amount will -carry interest from the 
date of the award of the Tribunal at 6. 
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per cent. There- will be no onder as to 
costs of the cross-obiection. : 
l © 7O Orders accordingly. 


“AIR 1981 MADHYA PRADESH 178 
G.-P, SINGH C J. AND 
- FAIZANUDDIN J. 


Madhya Pradesh State Road Trans- 
port Corporation, Bhopal, Petitioner W. 
State of Madhya Pradesh and others, 
‘Respondents,’ f i ; 

Misc. Petn. No, 583 of 1978, D/- 44- 
1980. 

(A) Motor Vehicles Act (4 of 1939), 
Sa, 68 (2) (x), 76 and 91 {2) {e) — M. P. 
Motor Vehicles Rules (1974), R. 239 — 
Scope of R. 239.— Tt deals with notified 
bus-stand or halting place referred to m 
S. 68 (2) (r) only. i 
. Rule 239 (1) deals with notified bus- 
stands or halting places referred to in 
Section 68 (2) {1). Rule 239 does not re- 
late to parking places and halting sta- 
tions or stands referred to in Section 78 
or Section 91 (2) {e). There is no power 
under Section 76 er under Section 91 {2) 
le) to direct that no other parking place 
or stand except that determined under 
Section 76 shall be used. Such a power 
exists only in respect of a notified buss 
stand referred to in Section 68 (2) (x). 
Rule 239 empowers the District Magis- 
trate to enforce sucha prohibition which 
makes it clear, apart from other indi- 
cations, that the rule deals with notified 
bus stands or halting places referred to 
in Section 68 (2) (r) and not with park; 
ing places and halting stations or stands 
referred to in Section Y6 or Section 91 
(2) (e). . (Para 4) 

(B) M. P. Motor Vehicles Rules (1974), 
R. 239 (1) and (2) — Notification DJ- 
29-4-1978 under R. 239 (2) (i) by Dis- 
trict Magistrate — Invalid — Motor 
Vehicles Act (1939), Ss. 68 (2) (rh. 76._ 


‘The Notification dated 29th April, 1978 
issued by the: District Magistrate, Sur- 
guia under Rule 239 {2) (i) of the 
Madhya’ Pradesh Moter Vehicles Rules, 
1974. prescribing the fees to be paid in 
respect of motor vehicles halting in the 
_ at Manendragarh, which 
place is declared as a Motor-stand by 
the District Magistrate under S$. 76, is 
Hable to be. quashed. {Para 5) 
' Section 76 relates only to parking 


places or stands Inthe mature of. park- 
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ing places, The District Magistrate could 
not under Section 76 declare any place 
as a bus-stand under Section 68 {2) 1} 
or under Rule 239 (1). The - Notification 
issued by the District Magistrate there- 
fore, cannot be construed as a notifica- 
tion of a bus-stand. It can oniy be con- 
strued as notification of a parking place 
under Section 76. In a Rule made by 
the State Government under Section 68 
(2) (r) and {8} the power to notify: any 
place as a bus-stand can: be conferred 
oniy on a Transport Authority and that 
power cannot be conferred on the 
District Magistrate, ‘Thus, Rule 239 (1) 
which empowers the District Magistrate 
to notify stands and halting places and 
to prohibit the use of any other place as 
a stand or halting place for public ser- 
vice vehicles goes beyond the rule mak- 
ing power. Rule 239 (2) on its own terms 
will apply only when a stand or halting 
place has been notified under Rule 239 
(1). As the notification relating to the 
Manendragarh motor-stand cannot be 
construed to be a notification under Sec- 
tion 68 (2) (r)-or Rule 239 (1), it has to 
be held that the District Magistrate had 
na jurisdiction to act under Rule 239 (2), 

_ _ (Para 5) 
Cases Referred: Chronological Paras 


AIR 1973 SC 2420 - _ § 
AIR 1965 SC 458 . 3, 4,5 
AIR 1953. SC 79 3.5 


S. Awasthy, for Petitioner; Gulab 
Gupta, for Respondent No. 3. 

G. P. SINGH, C. J.:— By this peti- 
tion under Article 226 ‘of the Constitu- 
tion, the petitioner: challenges the noti- 
fication dated 28th April, 1978 issued by 
the District Magistrate, Surguja, under 
Rule 239 1 @ of the Madhya Pradesh 
Motor Vehicles Rules, 1974, prescribing 
the fees to be paid in respect of motor 
vehicles hating In the bus-stand at 
Manendragarh, 

2. Section 68 (1) which occurs in 
Chapter IV of the Motor Vehicles Act, 
1939 authorises the State Government 
to make rules for the purposes of ‘carry- 
ing into effect the provisions of the said . 
chapter, Without prejudice to the gener- 
ality of thi power, Section: 68 (2) aw 
thorises ‘the State Government to make 
rules on certain enumerated matters. 
Clauses (r) and (s) of Section 68 (2) read 
as follows: at 7 

uir) prohibiting the picking up or set- 
ting down of passengers by stage or con- 
tract carriages at specified places or in 
_specified ‘areas or at places other than 
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duly notified stands: or halting -places 
and requiring the driver of a stage car- 
Triage to stop and remain stationary for 
a reasonable time when so ‘required by 
a passenger desirmg to board or alight 
from the vehicle at a notified: halting 
place: ` 


(s) the requirements which shall be. 
complied with in the construction or use 
of any duly notified stand or halting 
place, including the provision of adequate 
equipment and facilities for the con- 
venience of all users thereof, the fees, if 
any, which may be charged for the use 
of such facilities, the records which shall 
be maintained at:such stands or places, 
the staff to be employed thereat, and the 
duties and conduct of such staff, and 
generally for maintaining such- stands 
and places in nerviceabte and clean con- 
dition.” 


Section 75, which occurs în Chapter VI 
of the Act, deals with the power of the 
State Government or any authority au- 
thorised by it to erect traffic signs. Sec- 
tion 76 refers to parking places and 
halting stations and reads as follows; 

“76. Parking places and halting sta- 
tions. — The State Govt. or any auth- 
ority authorised in this behalf by the 
State Government, may in , consultation 
with the local authority haying juris- 
diction in the area concerned, determine 
places at which motor vehicles may 
stand either indefinitely or for a spe- 
cified period of time, and may determine 
the places at which public service vehi- 
cles may stop for a longer time than is 
necessary for the taking up and setting 
down of passengers,” 


Section 91 (1) empowers the State Gov- 
ernment to make rules for carrying into 
eftect the provisions of Chapter VI. Sec- 
tion 91 (2) empowers the Government to 
make rules on certain enumerated maf- 
ters. Clause (e) of Section 91 (2) being 
one of these matters reads as. follows: 


“(e) the maintenance and management 
of parking places and stands and the 
fees, if any, which may be charged for 
their use;” 

Rule 239 of the Rules with which weare 
concerned in this petition is as under; 

“239. Stands. and halting places.— 

(1) The District Magistrate by notif- 
fication in the official gazette, or by the 
erection of traffic signs which are per 
mitted for the purpose under sub-see- 
tion (1) of Section T5 of the Act or both, 
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may'im respect of the taking up- or 'set- 
ting down the passengers or both, by 
public service vehicle or by spécified 
class of publie service vehicles: — : 
{a) ` conditionally or unconditionally 
prohibit the use of any specified place or 
of any place of a specified nature of 
class, or 
(b) require that within the limits’ of 
any Municipal Corporation, Municipality, 
Notified. Area or Cantonment;. or: within. 
such other limits as may be specified in. 
the notifteation, certaim .specified stands 
or haltime places: only shall be so used; 
- Provided . that---ma place privately 
owned. shalt be so notified except with 
the previous consent in writing of the 
owner thereof. 
` (2) Wheré a place has been notified or 
has been demarcated by traffic, signs or 
both, as being a stand or halting place 
for the purpose of this rule, then not- 
withstanding that the land is in posses- 
Sion of any person, the place shall sub- 
ject to. the provisions of these rules, be 
deemed to be a public place within the 
meaning of the Act and the District 
ate may enter into an: agreement 
with, or grant a licence to any person. or 
local body or State Transport Under- 
taking for the provision or maintenance 
of such place including the provision or 
maintenance of the buildings or. works 
necessary thereto, subject to the ter 
mination of the agreement or licence 
forthwith unon the breach of any condi- 
tion thereof and may otherwise make 
rules. or give directions for the conduct 
ot such place including rules or direc- 


(i) nreseribing the fees to be paid by 
the owners of public service vehicles 
using the place and providing for the 
receipt and disposal of such fees:— 

(ii) specifying the public service vehi- 
cles or the class of public service vehi- 


` cles which shall use the place or which 


shall not use the place; 


Gii) appointing a person to be the 
manager of the place and specifying the 
powers and duties of the manager; 

(iv) requiring the owner of the land, 
or the local body or the States Trans- 
port Undertaking as the case may be, to 
erect such shelters, lavatories and lat- 
rines and to execute such other works 
as may be specified in the rules or in 
fhe direction and- fo maintain the same 
in a. serviceable, clean and Sanitary con- : 
dition) 
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iv) requiring the owner of the land or 
the local body or the State Transport 
undertaking as the case may be, to ar- 
range for the free supply of drinking 
water for passengers including intending 
passengers; 

(vi) prohibiting the use of such place, 
by specified persons or by other than 
specified persons. 


(3) Nothing in sub-rule (2) shall re- 
quire any person owning the land, which 
has been appointed as qa stand or halt- 
ing place, to undertake any work or in- 
cur any expenditure in connection there- 
with without his consent and, in the 
event of any such person declining to 
carry out such work or to incur such 
expenditure or failing to comply with 
any rule or direction made or given to 
him under this rule, the District Magis- 
trate may prohibit the use of such a 
place for the purposes of this rule.” 


3. Section 68 (2) (r) and (s) and Sec- 
tions 76 and 91 have been the subject- 
matter of interpretation by the Supreme 
Court in a number of cases. In T. B. 
Ibrahim v. Regional Transport Au- 
thority, AIR 1953 SC 79 and Municipal 
Board, Pushkar v. State Transport Au- 
thority, Rajasthan, AIR 1965 SC 458 it 
was held that notified stands or halting 
places referred to in Section 68 (2) (r) 
and (s) meant a bus-stand i. e. the place 
where the buses stand for commencing 
their transport services or where they 
stand after terminating their services. 
It was further held that Section 76 dealt 
with parking places for all vehicles and 
halting stations for public service vehi- 
cles and it did not cover a bus-stand 
dealt with in Section 68 (2) (r) and (s). 
In Municipal Board Pushkar’s case, the 
Supreme Court was concerned with 
Rule 134 of the Rajasthan Motor Vehi- 
cles Rules which reads as follows: (at 
p. 463). 


“A Regional Transport Authority by 
notification in the Rajasthan Gazette, or 
by the erection of traffic signs which are 
permitted for the purpose under sub- 
sec. (1) of S. 75 of the Act, or both, may, 
in respect of the taking up or setting 
down of passengers or both, by public 
service vehicles or by any specified class 
of public service vehicles......... require 
that within the limits of any munici- 
pality, or within such other limits as 
may be specified in the notification, cer- 
tain specified stands or halting places 
only shall be so used.” 
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In construing the aforesaid rule, the 
Supreme Court held that, the rule ` em- 
powered the fixation or alteration of 
bus-stand under Section 68 (2) (r) and 
did not refer to parking places or halt- 
ing stations or stands dealt with in Sec- 
tion 76 and Section 91 (2) (e). In T. B. 
Ibrahim’s case, while referring to the 
expression “duly notified stand” as used 
in Section 68 (2) (r); the Supreme Court 
observed that the expression is not de- 
fined in the Act “but it is reasonable to 
presume that a duly notified stand must 
be one which is notified by the Trans- 
port Authority and by none other.” 


4. Rule 239 (1) of the M. P. Motor 
Vehicles Rules, which has been quoted 
above, is almost identical with Rule 134 - 
of the Rajasthan Motor Vehicles Rules 
which was considered by the Supreme 
Court in Municipal Board, Pushkar’s 
case, (AIR 1965 SC 458) except for this 
difference that the power under Rule 239 
of our rules is conferred on the District 
Magistrate whereas the power under 
Rule 134 of the Rajasthan Rules is con- 
ferred on the Regional Transport Au- 
thority. This difference, however, can- 
not make any distinction as to their con- 
struction. As already pointed out, Rule 
134 of the Rajasthan rules was held 
to be dealing with notified bus-stands 
and halting places under Section 68 (2) 
(r) We have, therefore, to hold that 
Rule 239 (1) also deals with notified bus- 
stands or halting places referred to in 
Section 68 (2) (r) Rule 239 does not! 
relate to parking places and halting 
stations or stands referred to in Sec. 76 
or S. 91 (2) (e). There is no power under 
Section 76 or under Section 91 (2) (e) 
to direct that no other parking place or 
stand except that determined under 
Section 76 shall be used. Such a power 
exists only in respect of a notified bus- 
stand referred to in ‘Section 68 (2) (r). 
Rule 239 empowers the District Magis~ 
trate to enforce such a prohibition which 
makes it clear, apart from other indica- 
tions, that the rule deals with notified 
bus-stands or halting places referred to 
in Section 68 (2) (r) and not with park- 
ing places and halting stations or stands 
referred toin Section 76 or Sec-t 
tion 91 (2) (e). : 

5. Now that we have referred to the 
relevant statutory provisions and the 
decisions of the Supreme Court, we can 
take up the point urged by the learned 
counsel for the petitioner. The argu- 
ment of the learned counsel is that as 





1981 


the bus-stand has. not been notified as a 
stand under Section 68 (2) (r) and 
Rule 239 (1), the District Magistrate had 
no jurisdiction to fix the fee under 
Rule 239 (2). In our opinion, this conten- 
tion must be accepted. The notification 
on which reliance is placed by the re- 
spondent is Annexure B/I. This was 
issued by the District Magistrate under 
Section 76 declaring the place as a 
‘motor-stand. ‘As already seen, Section 76 
relates only to parking places or stands 
in the nature of parking places. The 
District Magistrate could not under Sec- 
tion 76 declare any place asa bus-stand 
under Section 68 (2) (r) or under. Rule 
239 (1). The notification w#ssued by the 
District Magistrate therefore, cannot be 
construed as a notification of a bus-stand. 
Jt can only be construed as notification 
of a parking place under Section 76. 
There is yet another reason why the 
notification cannot be construed to be a 
notification declaring a bus-stand. We 
have already stated that in T. B. Ibra- 
him’s case (AIR 1953 SC 79) it was held 
that the expression “duly notified stand” 
in Section 68 (2) (r) meant a stand noti- 
fied as such by the Transport’ Authority 
and none else. Further, in Bhopal 
Municipality v. S. S. M. T. Co-op. 
Society, AIR 1973 SC 2420. it was ob- 
served that there was no power in the 
State Government to delegate the power 
under Section 68 (2) (r) and (s) to the 
District Magistrate. A reading of these 
two cases goes to show that in a rule 
made by the State Government under 
Section 68 (2) (r) and (s) the power to 
notify any place as a bus-stand can be 
conferred only on a Transport Authority 
as was done in T. B. Ibrahim’s case or in 
Municipal Board Pushkars case and 
that the power cannot be conferred on 
the District Magistrate. Thus, Rule 239 
(1) which empowers the District Magis- 
trate to notify stands and halting places 
and to prohibit the use of any other 
place as a stand or halting place for pub- 
lic service vehicles goes beyond the rule 
making power. Rule 239 (2) on its own 
terms can apply only when a stand or 
halting place has been notified under 
Rule 239 (1). As the notification relating 
to the Manendragarh motor-stand can- 
not be construed to be a notification 
under Section 68 (2) (r) or Rule 239 (1), 
it has to be held that the District Magis- 
trate had no jurisdiction to act under 
Rule 239 (2). It is under this provision 
that the District Magistrate issued the 
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impugned notification fixing fees’ pay- 
able in respect of buses halting in «che 
bus-stand Manendragarh. The notifica- 
tion, therefore, cannot be upheld. 


‘6. Before parting with the case, we 
would like to draw the attention of the 
Government to consider the question of 
amending Rule 239. We may in this con- 
nection suggest that instead of vesting 
the power in the District Magistrate 
under the rule, the power should be 
vested in the Regional Transport Au- 
thority. We may also suggest that instead 
of authorising the District Magistrate or 
any other au’hority to make rules pre- 
scribing the fee to be paid forthe use of 
the bus-stand, the State Government 
should itself fix the fees in exercise of 
its power under Section 68 (2) (s). 


7. The petition is allowed. The im- 
pugned notification is quashed: There 
shall be no order as to costs. The secu- 
rity amount be refunded to the vpeti- 
tioner. 

Petition allowed. 
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G. L. OZA AND P. D. MULEY, JJ. 


Bherulal, Applicant v. Ramautar, 
Opposite Party. 

Civil Revn. No. 238 of 1977, D/- 27-2- 
1980. f 

Civil P. C. (5 of 1908), S. 47, O. 21, 
R. 2 (3) — Executing Courts — Powers 
of — Execution of decree — Agreement 
apart from original decree — Without 
application under O, 21, R. 2, execution 
can be resisted. 


Where in an execution petition by the 
decree-holder the judgment-debtor non- 
applicant alleged firstly that the decree 
was Satisfied by delivery of possession to 
the decree-holder of the premises and 
secondly that after having obtained pos- 
session the decree-holder again indepen- 
dently let out the premises to the judg- 
ment-debtor on Rs. 12/- p. m., the judg- 
ment debtor can resist the execution of 
the decree without any application being 
made by him under O. 21, R. 2 and ad- 
justment and/or satisfaction having been 
recorded by the court which passed the 
decree, (Case law discussed). (Para 14) 

The first objection about satisfaction 
and handing over of possession to the 
decree-holder may be affected by the 
provisions of O. 2], R. 2 (3). But the 
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second objection clearly refers to an 
agreement apart from the decree which 
comes in the way -of the execution of 
the decree and thus pertains to the ex- 
ecution of. the decree and will have to 
be enquired into, AIR 1948 Nag 374, 
Distinguished. (Para 12) 


Under S. 47 the executing court is 


conferred with powers to determine ob- 


jections with regard to three things (i) 
execution (ii) satisfaction and (iii) dis- 
charge. So far as ‘satisfaction’ is con- 
cerned a specific procedure has been 
provided under O. 21, R. 2 and if that is 
not followed, sub-rule (3) of R. 2 pro- 
vides that the question cannot be gone 
into by the executing court. But there 
would be no difficulty when the objec- 
tion pertains to the ‘execution’ of the 
decree. 1977 Jab LJ 29 and AIR 1958 


Madh Pra 333, Rel. on. (Para 13) 
Cases Referred: Chronological Paras 
1977 Jab LJ 29 6, 11, 13 
1975 MPLJ (Notes) 14 6, 10 


AIR 1973 All 40 7 
AIR 1967 SC 1193: 1967 All LJ 423 7,9 
AIR 1960. All 562 11 


AIR 1958 Madh Pra 333 6, y, 1i, 13 
AIR 1948 Nag 374 “12 
AIR 1943 Nag 231 11 
AIR 1937 Nag 217 11 
AIR 1933 Mad 456. (FB) ‘11 
(1902) ILR 26 Bom 109 ' Al 


K. S. Vaidya, for Applicant; Nawab 


Bahadur, for Opposite Party. 

OZA, J.— This revision petition was 
heard by a learned Single Judge of this 
Court and after hearing the case the 
learned Judge felt that the question re- 
ferred to us needs the decision of a lar- 
fer Bench. Consequently the matter 
has been placed before us. 


2. The question referred is: — 


‘Whether on the facts and in thecir- 
cumstances of this case tha judgment- 
debtor can resist the execution of the 
decree without any application being 
made by him under Order, 21 Rule 2 
CPC and the adjustment and/or satis- 
faction of the decree being recorded by 
the court, which passed the decree?” 


8. The facts necessary to dispose of 
this matter are that the petitioner ob- 
tained a decree for ejectment against 
the non-applicant in Civil Suit No. 7/66-A. 
This decree was passed on 6-5-1966. The 
decree was for ejectment and arrears of 
rent. On Tth July, 1976; this deeres 
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was put into execution with prayer ‘for 
eviction of the non-applicant. The non- 
applicant raised certain objections to the 
execution by saying that the -decree- 
holder had obtained possession of the 
decretal premises and after having ob- 
tained possession thereof the -decree- 
holder entered into a fresh ‘agreement 
with the non-applicant and let out these 
premises to him on enhanced monthly 
rent of Rs. 12/-. ‘It was therefore con- 
tended by the judgment-debtor non-ap-' 
plicant that the non-applicant has been 
paying rent at the rate of Rs. 12/ per 
month but no receipts were passed and 
as the decree-holder wanted to further 
enhance the rent to which the non-appli- 
eant did not agree, the present execu- 
tion petition has been filed. It was 
therefore contended that the decree has 
been satisfied and a fresh contract of 
tenancy has been entered into and the 
non-applicant judgment-debtor is in pos- 
session under a new contract. It- was 
therefore contended that the decree for 
eviction could not be executed against 

4, The executing Court rejected this 
objection without any inquiry by hold- 
ing that as the objection pertains to ad- 
justment of the decree and the adjust- 
ment has not been certified under 
Order 21, Rule 2 of the Code of Civil 
Procedure within the prescribed period 
of limitation therefore, it could not be 
considered. Against this, an appeal was 
preferred and in this appeal the. Addi- 
tional District Judge, Indore set aside 
the order passed by the executing Court 
and directed that the objection be en- 
quired into. Aggrieved by this order the 
present revision petition was filed. In 
the revision petition it was contended 
that as the objections of the judgment- 
debtor fall within the ambit of Order 21, 
Rule 2 and as admittedly they have not 
been certified in accordance with the 
procedure prescribed under Order 21, 
Rule 2 within the period of limitation 
no inquiry could be conducted. 


5. It is apparent from the objections 
raised by the judgment-debtor non-appli- © 
cant that they are mainly two: (i) that 
the decree has been satisfied as the pos- 
session was restored to the decree- 
holder of the premises; and (ii) that the 
non-applicant has been put‘inte the pre- 
mises under a fresh agreement on en- 
hanced rent of Rs. 12/- per month. Itis 
in this. context that the learned Single 
Judge who heard the revision - petition 
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Santed an answer from a. larger -Bench 
to the question noted above. 

6. Learned counsel, for the petitioner 
contended that the language of O, 2L- 
Rule 2 CPC clearly indicates that any 
adjustment of the decree wholly or m 
part has to be certified as contemplated 
under Order 21, Rule 2 within the per- 
iod of limitation prescribed under Arti- 
cle 125 of the Limitation Act. And that 
not having been done, it cannot’ be now 
gone into. In support of this conten- 
tion, learned counsel placed reliance on 
the decision in Civil Revision No. 997/73 
(Prataprai v. Hemandas) decided on 
16-9-1974 at Jabalpur and short-noted 
in 1975 MPLJ (Notes) 14. He frankly 
conceded that a contrary view has been 
taken in the case reported in Maham- 
mad Ali v. Bahadur Singh, 1977 Jab. LJ 
29 and in that decision reliance has 
been placed on a Division Bench deci- 
sion of this Court in S. S. Nirmalchand 
v. Smt. Parmeshwari Devi, AIR 1958 
Madh Pra 333. 


7. Learned counsel for the _non-ap- 
plicant, on the other hand, contended 
that the Division Bench decision clearly 
lays down that the right of a party -to 
enter into a fresh agreement could not 
be fettered by the provisions of O. 21, 
Rule 2 which are ‘only provisions 
about procedure. Under Section 47 of 
the Code of Civil Procedure, the execu- 
ting court is bound to consider any ob- 
jections pertaining to execution, dis- 
charge or satisfaction of the decree. For 
satisfaction, the procedure is prescribed 
under Order 21 Rule 2. But whether a 
decree could or could not be executed 
can always be gone into under Sec, 47 
C. P. C. independently of O, 21, Rule % 
He contended that their Lordships of 
the Supreme Court in M. P. Shreevas- 
tava v. Mrs. Veena, AIR 1967 SC 1193 
considered these two provisions. He also 
contended that in view of the Division 
Bench decision of this Court reported in 
AIR 1958 Madh Pra 333 (supra), whichis 
also the view in the decision reported in 
Chitra Talkies v. Durga Dass Mehta, 
AIR 1973 All 40, the judgment-debtor 
can raise the objections that he has 
raised, | 
. 8. Section 47 of the Code of Civil 
Procedure provides: . 

"47. (1) All questions arising between 
the parties to the suit in which the de- 
cree was passed, or their representa- 
tives, and relating to the execution dis- 
charge or ` satisfaction of ‘tha decreas 
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shall be determined by the Court ex- 
ahus the decree and not by a separate 
suit. Par 


This sacon Jent E E that al 
questions arising between the parties to 
the suit pertaining to execution, dis- 
charge or satisfaction of the decree will 
be decided by the executing court. 
Order 21, Rule 2 of the Code of Civil 
Procedure rus :— 

“21.2. (1) Where any money payable 
under a decree of any kind is paid out 
of Court, or a decree of any kind is 
otherwise adjusted in whole or in part 
ta the satisfaction of the decree-holder, 
the decree-holder shall certify such pay- 
ment or adjustment to the Court whose 
duty is to ‘execute the decree, and 
the Court, shall record the same accord- 
ingly. 

(2) The judgment-debtor or any per- 
son who has become surety for the judg- 
ment debtor also may inform the Court 
of such payment or adjustment, and ap- 
ply to the Court toissue a notice to the 
decree~holder to show cause, on a day 
ta be fixed by the Court, why such pay- 
ment or adjustment should not be re- 
corded as certified; and if, after service 
of such notice, the decree-holder fails to 
show. cause why the payment or adjust- 
ment should not be recorded as certified, 
the Court shall record the same accord- 
ingly. 

(24) No. payment or adjustment shall 
ba recorded at the instance of the judg- 
ment-debtor unless — 

(a} the payment is made in the man~ 
ner, provided in. Rule 1: or 

(b} the payment or adjustment is pro- 
ved by documentary evidence, or 

(c) the payment or adjustment is ad- 
mitted by, or on behalf of, the decree- 
holder in his reply to the notice given 
under sub-rule (2) of Rule 1, or before 
the Court. i 

(3)-A payment or adjustment, which 
has not been certified or recorded as 
aforesaid, shall not be recognized by 
any Court executing the decree.” 

This provision prescribes the procedure 
about recording of satisfaction of the 
decree in whole or in’ part and sub- 
rule (3). of this provision provides that 
any payment or adjustment which has 
not been certified or reeorded shall not 
Be recognized by ‘any Court executing 
the decree, A reading’ of the language 
of, Sec. 47 and Order 21, Rule 2, C. P.C. 
clearly indicates that Section 47 confers 
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jurisdiction on the executing court, to 
‚determine. questions that may be raised 
.pertaining to execution, 
satistaction of a decree whereas -Order 21, 
Rule 2 provides for the procedure for 
recording and certifving the satisfaction 
of the decree in whole or in part. 

9. This question was examined by 
their Lordships of the Supreme Court in 
AIR 1967 SC 1193 (supra) and it was ob- 
served: (at. p. 1195) 

-“But Order 21, Rule 2 prescribes ‘a 

. special procedure for recording adjust- 
ment of a decree, or for recording pay- 
ment of money paid out of Court under 
any decree. However the plenary power 
conferred by Section 47 C. P. Code upon 
the Court executing the decree to de- 
termine all questions arising between 
the parties to the suit in which the de- 
cree was passed, and relating to execu- 
tion, discharge or satisfaction of the de- 
cree, is not thereby affected. Whereas 
Order 21, Rule 2 deals with the pro- 
cedure to be followed in a limited class 
of cases relating to discharge or satisfac- 
tion of decrees, where there has been 
payment of money or adius‘ment or 
satistaction of the decree by consensual 
arrangement; Section 47 C. P. Code deals 
with the power of the Court executing 
the decree.” 
It is therefore clear that the power of 
the executing Court to determine the 
questions is different than the procedure 
prescr’bed in Order 21, Rule 2. By read- 
ing the language of O. 21, Rule 2 sub- 
rule. (3) it can only be contended that 
if the satisfaction of the decree has not 
been certified as prescribed under O. 21, 
Rule 2. the executing Court could not go 
into that question; and to that extent 
with regard to the satisfaction of the de- 
cree the powers of the executing Court 
may be affected; but whether the de- 
cree could or could not be executed is 
a question altogether independent of 
Order 21, Rule 2 and if that question is 
raised, it could not be contended that 
the executing Court cannot go into that 
question because of sub-rule (3) of 
Order 21, Rule 2 of the Code. 

10. Learned counsel for the peti- 
tioner placed reliance on the decision in 
Civil Revision No. 997 of 1973 (1975 
MPLJ (Notes) 14) (supra). Unfortuna- 
tely, the full report has not been placed 
before us; but what has been noted in 
the short-note reads: è 
` “An adjustment is an. agreement 
which extinguishes the decree in whole 
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or part. and results in -satisfaction.. of 
the decree. When by an- agreement the 
parties enter into a fresh contract of 
tenancy and thereby create a right in 
the tenant to continue in possession, a 
decree for ejectment passed earlier 
against the tenant gets extinguished and, 
therefore, such an agreement amounts 
to an adjustment of the decree.” 

And it is on this passage that great em- 
phasis was laid by learned counsel for 
the petitioner. We do not have the 
agreement which was entered into be- 
tween the parties in that case, nor is 
there anything to indicate whether the 
agreement was intended to satisfy the 
decree. So far as the facts of the case 
in hand are concerned, it has been spe- 
cifically alleged by the judgment-debtor 
in his objection petition in these words:- 


(g) g. ada ate, siae è fears 
saar fea aaa A sada sega feat Ẹ 
wa awa g., etary aaa saga sed 
fe: aae at fest fis g-u- at gt 
grat aac fam ar Megha gt gaT e t 
are. AANT ARN Tay Ft FATT 
fas qer at afe g. adq st sated 
fen è aqare sao fae qar ga A cada 
al siard ae adt aaa g, aaa wart 
facet at ara 1 

(2) ag fe g. ata à feet sare 
aqa TS wT $ ate gat aware FH 
WIT 82 AAMAS B ATM aar gag feed à 
ga: vat at i, Bi gas aqa aT Te 
faat age wer wer aT. wg, are 
fect at t ag dat adi g, ait fax a 
fraa aad aaa ait st aa gt F 
z sia T eae sa a a feat è 
ATE Tat sat TwTat! was SY Å, aaa 
ag aaa as andl agi gt” 

It is’ therefore clear so far as the facts 
of this case are concerned, that the 
judgment-debtor non-applicant has plead- 
ed two different facts: one, about satis- 
faction of the decree by delivery of pos- 
session to the decree-holder of the pre- 
mises: and second, that after having ob- 
tained possession the decree-holder again 
independently let out the premises to 
the judgment-debtor -on Rs. 12/- p. m. 


In the light of these allegations, the por- 
tion from: the report, quoted above from 
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1975 MPLJ (Notes) 14, in our opinion, 
does not help the case of the petitioner. 

11. In 1977-Jab LJ 29 (supra) it was 
held: - - : i7 


“In Bhagwati Maharaj v. Shambhu 
Nath, AIR 1960 All 562 it, was held 
that a promise by the decree-holder not 
to execute an appellate, decree if the 
judgment-debtor agrees not to file an 
appeal against it is a compromise of a 
dizrute and not an arrangement result- 
ing in the satisfaction or the extinguish- 
ment of the decree. Such a compromise 
is enforceable under Section’ 47 and does 
not fall within the purview of Rule 2 of 
Order 21 of the Code of Civil Procedure. 
This decision also supports the view that 
where an agreement merely renders the 
decree unenforceable without affecting 


its terms, the matter does not fall with- . 


in the purview of Rule 2 of Order XXI 
of the Code as there is no adjustment of 
the decree, and it is open to the Court 
under Section 47 to investigate the plea 
of the judgment-debtor. relating to the 
agreement. 

I therefore, hold that the Courts below 
were in error in holding that the agree- 
ment set up by the appellant amounted 
to an adjustment of the decree and 
could not, be ‘investigated as it had not 
been. certified-recorded within time as 
required by sub-rule (3) of Rule 2 of 
Order XXI.” l 


In this -decision reliance was placed on 
the Division Bench decision reported in 
AIR 1958 Madh Pra 333 (supra). In that 
case the Division Bench of this Court 
considered the impact of Order 21. R. 2 
and Section 47 of the Code and observ- 
ed :— (at p. 337) : i 

“On this point also, it appears to us 
that the question whether - the agree- 
ment to extend the time for payment 
was an adjus‘ment is really not mate- 
rial tor the decision of the appeal. It is 
only when a decree is adjusted in whole 
or in part that Order 21, Rule 2, of 
the Code of Civil Procedure intervenes 
and directs an executing Court to re- 
cord it. If the adjustment is not record- 
ed the only result is that the executing 
Court cannot take notice of it. 

But this is a disability attachi nl 
to the executing Court: cae ee 
Paikaji v. Vithoba, AIR 1937 Nag 217. 
To such an adjustment, Order, 32, R. 7 
wouid be applicable if a minor is involv- 
ed, vn the ground that 


, nat execution pro- ` 
‘ceedings are a continuation of the suit: ` 
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See. Tulsiram v. Kevalram, AIR 1943 
Nag 23ł; -Muthelakkammal v: Narappa 
Reddiar, TLR 56 Mad 430 :. (AIR 1933 
Mad 456 (FB)) and Virupax v. Shidappa 
(1902) ILR 26 Bom 109. : 

' Order 21, Rule 2, however, only ap- 
plies to adjustment of a decree, not to 
any other contract which effects its 
terms: As already observed, the Code of 
Civil Procedure puts no restriction on 
the parties’ liberty of contrac’ with ref- 
erence to their rights and obligations 
under the decree. Even if, therefore, 
an agreement may not involve an ad- 
justment of a decree but ifit affects the 
question of execution, discharge or 
satistaction thereof, it will be required 


to be investigated and adjudged jin 
proceedings under Section 47.” (Under- 
lining mine). 

The underlined passage in the decision 
quoted above clearly goes to show that 
Order 21, Rule 2 does not restrict the 
right of a party to enter into a contract; 
and if an agreement does not involve 
‘any adjustment of a decree but. affects 
the question of its execution. it will 
have to be enquired into under Sec. 47 
of the Code of Civil Procedure. . 

12. These observations, therefore, 
clearly go to show that the first part of 
the objection about satisfaction and 
handing over of possession to the de- 
cree-holder may be affected by the pro- 
visions of sub-rule (3) of Rule 2 of 
Order 21. But the second objection quo- 
ted above clearly refers to an agree- 
ment apart from the decree which 
comes in the way of the execution of 
the decree and. thus pertains to the ‘ex- 
ecution of the decree’ and will have to 
be enquired into. The decision in De- 
vidas Ganpati v. Shree Bala Saheb 
Sansthan, AIR 1948 Nag 374, to which 
also a reference was made, is in no wdy 
of any help because it only holds that 
Order 21, Rule 2 will apply to a decree 
tor eviction also and there appears to be 
no doubt about this proposition. 

13. It is therefore clear that under 
Section 47 of the Code of Civil Proce- 
dure the executing Court is conferred 
with powers to determine objections 
with regard to three things: (i) execu- 
tion, (ii) satisfaction, and (iii) discharge. 
So far as ‘satisfaction’ is concerned, a 
specific procedure has been  nrovided 
under Order 21, Rule 2 and if that is 
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‘not followed, sub-rule. (3) of Rule 2 


provides that ‘the question can- 
„not be gone into by the executing 
;court. ` But. there could be no difficulty 
¿when the objection pertains to the ‘ex- 
_ecution’ of the decree and as discussed 
earlier the objection No. 2 raised by the 
non-applicant judgment-debtor clearly 
pertains to the execution of the decree, 
Similar is the view taken in 1977 Jab 
LJ 29 (supra} and that also finds sup- 
port fram the decision of a Division 


Bench of this Court reported in AIR. 


1958 Madh Pra 333 (supra), 

14. Our answer to the question there- 
fore is that in the facts and circum- 
stances of this case, the judgment-de- 
btor can resist the execution of the de- 
cree without any application being made 
by him under Order 21, Rule 2 of the 
Code of Civil Procedure and adjustment 
and/or satisfaction ‘having been recorded 
by the Court which passed the decree. 


‘15. In the light of the answer given 
by us the revision petition shall be dis- 
posed of by the learned Single Judge 
before whom in normal course the peti- 
tion may be listed for final hearing. 


Reference answered in affirmative, 


AIR 1981 MADHYA PRADESH 186 
G. P. SINGH, C. J. AND 
U. N.. BHACHAWAT, J. 


Jiwanlal Agrawal, Petitioner v. State 
of Madhya Pradesh and others, Respon-. 
dents. e : 

Mise, Petn. No. 99 of 1981, D/--13-3- 
1981. j 

M. P, Municipalities Act (37 of 1961), 
Sections 16, 36 (2), 328 — First commit- 
tee of newly constituted Municipality — 
Expiry of ‘its term of two years — Gov- 
ernment is competent to appoint Ad- 
ministrator ` Cannot be compelled to 
extend term of first Committee. (Inter- 
pretation of Statutes — Reasonable con- 
struction), § ` . : 

On expiry of the term of the 
Committee ofa newly formed Munici- 
pality constituted under Section 16, the 
Government is competent to appoint an 
Administrator by invoking powers under 
Section 36. read with Section 326. It 
cannot be said that on.expiry of the two 
years term of the first Committee the 
State. Government must direct extention. 
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-Jiwanlal Agrawal-v, State 
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year. The power to extend the term 
under the proviso to Section 16 (2) is 
discretiqnary and the Government can- 
not be compelled to exercise it, i 

(Paras 6, 9) 


Section 16 (1) in clear terms enacts 
that the committee constituted “shall be 
deemed to be a Council for the purpose 
of this Act.” The legal fiction created 
by these words is wide enough to make 
acommittee constituted under Sec. 16 
also a Council for purposes of Section 36 
subject to the special provisions made in 
Section 16. The period of a committea 
which is deemed to be a council under 
Section 16 is two years which can be ex- 
tended from time to time for an aggre- 
gate period of one year. Section 36 (2) 
has, therefore, to be applied for a com- 
mittes under S. 16 with the modification 
that the deeming provision that a coun- 
cit shall be deemed to have been dis- 
solved after the expiry of the term will 
become operative after expiry of two 
years or the extended period, in case 
the period is extended by the Govern- 
ment under the proviso to Section 16 
(2). It is true that the better course for 
the legislature would have been to make 
a similar provision as made in Sec. 36 
(2) in Section 16.also. But the omission 
of the Legislature in this matter does 
not preclude in reaching a reasonable 
result in the construction of the deem- 
ing provisions contained in Section 16 
(1) and Section 36 (2) and by applying 
the: latter with such modification as the 
context of Section 16 requires. Unless 
the deeming provision contained in Sees 
tion 16 (1) is construed to include Sec- 
tion 36 (2) with a modification relating 
to the term of the committee 
deemed to be a council, an absurd re- 
sult would follow. If within the term 
of two years or when the term W ex- 
tended within the extended term of one 
year of a committee under Section 16 
no elected council is constituted, there 
would be no one to look after the Muni- 
cipal administration and to exercise the 
powers of the council unless Section 36 
(2) is by implication brought into play 
conferring power on the State Govern- 
ment to appoint an Administrator. T? 
is true that effort should generally be 
in every case to constitute as elected 
council within the period of two years 
or within: the extended period if the 
term is extended. But there may be 
situations where it may not be possible 
to ‘hold an election within the said pers 
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iod or it-may not ‘be even desirable to 
extend the term of the committee. In such 
cases unless the State Government is 
able to draw upon the power contained 
in Section 328 of appointing an Ad- 
ministrator with the help of Sections 16 
(1) and 36 (2), a lacuna will resuit leav- 
ing no one to exercise the power of the 
council in a local area declared to be 
a municipality. Such a result could not 


have been intended by the legislature. 
Case law discussed. (Paras 6, 8} 
Cases Referred: Chronological Paras 
AIR 1980 SC 485:1980 Tax LE 185 8 
AIR 1978 SC 68 8 
AIR 1978 SC 548 y 
AIR 1978 SC 1239 ° g 


(1978) 1 ALL ER 1243: (1978) I WLR 220 
Nothman v. Barnet London Borough 
Council 7 

AIR 1977 SC 2328 


g 
(1969) 3 All ER 456: (1969) 3 WLR 583 


Lucy v. W. T. Henleys Telegraph 
Works Co. Ltd. 7 
AIR 1961 SC 1107 7 


(1951) 2 ALL ER 587: 1952 AC 109 East 
End Dwellings Co. v. Finsbury ee 
Council 

(1951) 2 ALL ER 839:1952 AC ie 

` Magor and St. Mellons Rural District 
Council v. Newport Corporation 7 
(1949) 2 ALL ER 155: (1949) 2 K, B. 481 

- Seaford Court Estates Ltd. v.' Asher T 


Y. S. Dharmadhikari, for Petitioner; 
M. V. Tamaskar, Govt. Advocate, for 
Respondents Nos. 1 to 3. 

G. P. SINGH, C. J.:— Birsinghpur and 
Sabhapur of tahsil Raghurajnagar, - dis- 
trict Satna, were previously, head-quar- 
ters of Gram Panchayats constituted 
under the provisions of the Madhya Pra- 
desh Panchayats Act, 1962. The. State 
Government de-established the Gram 
Panchayats and by notification dated 5th 
January, 1979 declared the local area 
comprised in Birsinghpur, Sabhapur and 
other villages to be a municipality from 
26th January, 1979.. This notification 
was issued under Section 5 of the 
Madhya Pradesh Municipalities Act, 
1961. By another notification issued on 
the same date, the State Government 
constituted a committee under Section-16 
consisting of 15 persoms to function asa 
council for the purposes of- the Act, 
This notification was issued under Sec- 
tion 16 read with Section 7 (b) of the 
Act. In the committee so constituted 
the petitioner was nominated as Junior 
Vice-President. In April, 1980 there 
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was some proposal to supersede the com- 
mittee and‘ to constitute another com- 
mittea of 15 other persons. That move 
was not” pursued. On 16th January, 
1981, the Government issued a notifica- 
tion, which is Document No. 5, by which 
the Block Development Officer, Majhga- 
wan, was appointed Administrator of 
the Municipality. as the period of two 
years of the council expired on 25th Jan- 
uary,- 1981. It is this notification which 
has been’ challenged in this petition 
under Article 226 of the Constitution. 

2. The argument of the learned 
counsel for the petitioner is that there 
is no provision in the Act enabling - the 
Government to appoint an Administra- 
tor when the term of a committee con- 
stituted under Section 16 expires. 
Learned counsel submits that the Gov- 
ernment should have extended the terms 
of the council by one year under the 
proviso to Section 16 (2). The learned 
Government Advocate in reply submits 
that the Government has power to ap- 
‘point an Administrator after the expiry 
of the period of the committee under 
Sections 16, 36 and 328 read together. 
He also submits that it is not obligatory 
on the Government to extend the term 
of the committee appointed under Sec 


“tion 16. 


3. To appreciate the rival contentions 
it is first necessary to have alook atthe 
relevant provisions of the Act. A noti- 
fication declaring a local area to be a 
municipality is issued under Section 5. 
If the local area declared to be a Muni- 
cipality was previously a town area or 
a Panchayat, the government is required 
to constitute a committee in accordance 
with the provisions of Section 16 to ex- 
ercise the power of the council pending 
its constitution. This is provided in Sec- 
tion 7 (b) of the Act, Section 16 reads 
as follows: 


“16. Exercise of powers of Council 
pending its constitution.— (1) When an 
area is declared to be a Municipality for 
the first time under this Act, the State 
Government shall, by notification, con- 
stitute a Committee consisting of a Pre- 
sident, two Vice-Presidents and such 
number of members as it may deem fit 
and such a Committee shall be deemed 
fo be a Council for the purposes of this 

Provided that no ‘person shall be ap- 
pointed as President or . Vice-President 
or Member of such a Committee who Io 


| 
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ineligible to hold such office im the 
council under this Act, - . 

(2) A Committee constituted under 
sub-section. (1) shall continue to func- 
tion until a Council is constituted under 
this Act or until the expiration of two 
years from the date on which notifica- 
lion under sub-section (1) is published in 
the Gazette, whichever is earlier; 

(3) The State Government may, by 
notification, at any time remove the Pre- 
sident, Vice-President or a member of 
the Committee and appoint any other 
person eligible to be so appointed in 
his place. l 

(4) Notwithstanding anything con- 
tained in sub-section (1), the provisions 
of Sections 41, 47 and 48 shall apply to 
the Committee.” ; 

4. A Council is contituted by election 
and selection of councillors as provided 
in Section 19 and other allied provisions. 
The term of an elected Council is four 
years from the date of, its first meeting. 
These terms can be extended from time 
to time for a total period not exceeding 
one year in the aggregate. If within the 
period of four years or within the ex- 
tended period a Council is not newly 
constituted, the Council is deemed to 
have been dissolved and the provisions 
of Section 328 begin to apply. Section 36 
which is relevant on this point reads as 
follows :— 

“36. Term of Council and Office of 
Councillors.— (1) Every Council shall 
continue for four years from the date 
appointed under sub-section (2) of Sec- 
tion 55 for its first meeting. 

Provided that the State Government 
may, by a notification, for reasons to be 
stated therein extend the term of the 
Council, from time to time, for a total 
period not exceeding one year in the 
aggregate. 

(2) If within the period of four years 
mentioned in sub-section (1) or if the 
said period is extended under the provi- 
so thereto, within the period as ex- 
tended, the Council is not newly con- 
stituted, the Council shall, on the ex- 
piry of the said period of four years or 
the extended period, as the case may 
be, deemed to have been dissolved and 
the provisions of Section 328 shall ap 
ply in respect thereof. ` 

(3) If within the period mentioned in 
sub-section (2) the Council is not newly 
constituted, the Council shall on the ex- 
piry of such. period be deemed to have 
been dissolved and the. provisions of 
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aA 328 shall. apply in - respect-there- 
of. i ge Se 
_(4) The term of office of every Coun: 
cillor shall be conterminous with the 
term of the Council of which he is a 
Councillor.” s 


5. Section 328 in so far as material 
confers power to dissolve or supersede 
a Council, Section 328 (6) (b) makes pro- 
vision that if the Council is dissolved or 
superseded, all powers and duties of the 
Council until the Council is reconstitu- 
ted will be exercised and performed by 
such person or a Committee of persons 
as the State Government may appoint in 
that behalf. The persons or Committee 
of persons appointed under Section 328 
(6) (b) for exercising and performing the 
bowers and duties of a dissolved Coun- 
cil is popularly called Administrator, - 

6. It will be seen that the power 
under Section 328 (6) (b) to appoint a 
person or Committee as Administrator to 
exercise and perform the powers and 
duties of a Council can be exercised 


-only when the Council is dissolved or 


superseded under the provisions of sec- 
tion 328 (1) or (2). The power to ap- 
point an Administrator under Sec. 328 
(6) (b) is not available to the State Gov- 
ernment in a case where the term of a 
Council expires. Normally, a Council 
has to be reconstituted by election be- 
fore the expiry of the term of the ex-. 
isting Council. But it is quite possible 
that elections may not be held before 
the expiry of the term for one reason or 
the other. It is in this background that 
Section 36 (2) enacts that when the term 
of a Council expires the Council shall 
be deemed to have been dissolved and 
the provisions of Section 328 shall ap- 
ply. Section 36 '(2) which was introduc- 
ed by Amendment Act No. 39 of 1973 
enables the Government to appoint an 
Administrator under Section 328 (6) (b) 
when the term of a Council expires be- 
fore reconstitution of the Council by 
election. Section 36 on its own terms 
has application to the case of an elected 
Council the term of which is four years 
from the date of the first meeting. It 
does not in terms apply to acommittee 
constituted under Section 16. The argu- 
ment of the learned. Government Advo- 
cate, however, is that a committee 
appointed -under Section 16 is deemed,to 
be a Council and, therefore, if the term 
of such a committee expires before con- 
stitution of the committee by election, 
the power of appointing an admunistrator 
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will become available -under Section: 36 
(2) read with Section 16 (1). In our 
opinion, this argument. must be accepted. 
Section 16 (1) in clear .terms enacts 
that the committee constituted “shall be 
deemed to be a Council for the purpose 
of this Act.” The legal fiction created 
by these words is wide enough to make 
a committee constituted under Section 16 
also a Council for purposes of Sec. 36 
subject to the special provisions made 


in Section 16. The term of a committee, 


under Section 16 is two years as provi- 
ded in sub-section (2). It can also be 
extended by one year more under the 
proviso. The provision in Section 36 
that the term of the council will be four 
years will thus have no application for 
a committee deemed to be a council 
under Section 16. Even so, we are of 
op nion that the provision made in Sec- 
tion 36 (2) that after the expiry of the 
term the council is deemed to have been 
dissolved and the provisions of Sec- 
tion 328 become applicable must also be 
applied to a committee constituted 
under Section 16. In case of an elected 
council Section 36 (2) in terms applies 
and if within the period of four years or 
within the extended period a council is 
not newly constituted, the council is 
deemed to have been dissolved making 
applicable the provisions of Section 328. 
As already seen, the period of a com- 
mittee which is deemed to be a council 
junder Section 16 is two years which can 
be extended from time to time for an 
aggregate period of one year. Section 36 
(2) has, therefore, to be applied for a 
committee under Section 16 with the 
modifications that the deeming provision 
that a council shall be deemed to hava 
been dissolved after the expiry of the 
tenn will become operative after expiry 
of two years or the extended period, in 
case the period is extended by the Gov- 
ernment under the proviso to Section 16 
(2). We are conscious that the better 
course for the legislature would have 
been to make a similar provision as 


But the omission of the Legislature in 
this matter does not preclude us in re- 
aching a reasonable result in the con- 
struction of the deeming provisions con- 
tained in Section 16 (1) and Section 36 
(2) and by applying the latter with such 
modification as the context of Section 16 
requires. 





7. In Seaford Court Estates Ltd. v. 
Asher, (1949) 2 All ER 155, Lord Den- 


made in Section 36 (2) in Section 16 also, ` 
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ning observed; “when a defect 
a Judge cannot simply . fold his 
hands: and blame the draftsman. He 
must set to work on the constructive 
task of finding the intention of Parlia- 
ment...... and then he must supplement 
the written words so as to give force 
and life to the intention of © the legisla- 
ture. A Judge should ask himself the 
question how, if the makers of the Act 
had themselves come across this ruck in 
the texture of it, they would have 
straightened it out? He must then do as 
they would have done. A Judge must 
not alter the material of which the Act 
is woven, but he can and should iron out 
the creases.” These observations were 
criticised by the House of Lords in 
Magor & St. Mellons Rural District 
Council v. Newport Corporation (1951) 
2 All ER 839 (HL) but they have been 
generally approved by the Supreme 
Court: (See M. Pentiah v. Veeramallappa 
AIR 1961 SC 1107 at p. 1115, Union ‘of 
India v. Sankalchand Himatlal Sheth 
AIR 1977 SC 2328 at p. 2337, Bangalore 
Water Supply v. A. Rajappa AIR- 1978 
SC 548), Lord Denning reiterated his 
liberal views in the matter of statutory 
construction in subsequent cases. In 
Lucy v. W. T. Henleys Telegraph Works 
Co. Ltd., (1969) 3 All ER 456 at p. 462 he 
said; “I have-said before and I repeat it 
now that we shouldso construe an Act of 
Parliament as to effectuate’ the intention 
of makers of it and not to defeat it. If 
they have by mistake overlooked some- 
thing, we should do our best to smooth 
it out. We should construe it so as to 
avoid absurdities and incongruities and 
to produce consistent and just result.” 
(See further Nothman v. Barnet London 
Borough Council, (1978) 1 All ER 1243 
at p. 1246 (C. A.)). (The Discipline of law 
pp. 11 to 16). It is also well settled that 
deeming provisions creating legal fic- 
tions must be given their full effect and 
the court must assume all those facts 
and consequences which are inevitable 
corollaries to the giving effect of the 
fiction (See East End Dwellings Co. Ltd. 
v. Finsbury Borough Council (1951) 2 All 
ER 587 at 589 (HL) and Gurupad Khan- 
dappa Magdum v. Hirabai Khandappa, 
AIR 1978 SC 1239 at p. 1243. 


8. In our opinion, the aforesaid rules 
ot construction must guide us in this 
case. Unless we construe the deeming 


Provision contained in Section 16 (1) tol- 


‘include Section 36 (2) witha modifica- 
tion relating to the term of the commit- 


appears 
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tee deemed to be a council, an absurd re- 
sult would follow. If within the term of 
two years or when the term is extended 
within the extended term of one year of 
a committee under Section 16 no elected 
council. is constituted, there would .be no 
one to look after the municipal adminis- 
tration and to. exercise: the powers ‘of the 
council unless Section 36 (2) is by im- 
plication brought into. play conferring 
power on the State Government to ap- 
point an Administrator. It is true that 


to constitute an elected : council within 
the period of two years or within the 
extended period if the term is’ extended, 
But there may be situations: where it 
may not be possible to hold an election 
within the said period or it may not be 
even desirable to extend the term of the 
committee. In such cases unless the State 
Government is able to draw upon the 
power contained in Section 328 of ap- 
pointing an Administrator with the’ help 
of Sections 16 (1) and 36 (2), a lacuna will 
result leaving no-one to exercise the 
power of the council in a local area de- 
clared to be a municipality. Such a re- 
sult could not have been intended by the 
legislature, It'is also a well recognised 
principle that. effort should be made nat 
to create a casus omissus by construc- 
tion (See Karnataka State v. Union of 
India, AIR 1978 SC 68 at p. 107 and Com- 
missioner of Income-tax v. National Taj 
Traders, AIR 1980 SC 485 at p. 489), ‘Thus 
it is proper for us to adopt a liberal con- 
struction and to construe Sections 16 and 
36 in the manner we have done above. In 
our opinion, it was open to the Govern- 
ment to appoint an Administrator even 
In case of a committee under Section 16 
after the expiry of its term in the same 
manner as it can do in case of an elected 
council under Section 36 (2), 





8. The argument that the State Gov 
ernment should have directed extension 
of the term of the Committee by one 
year cannot be accepted. The power to 
extend the term under the proviso to 
Section 16 (2) is discretionary and the 
Government cannot be compelled to 
exercise it, 


. 10. The petition fails and is dismissed. 
There will be no order as to costs. 


Petition dismissed, 
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effort should generally be in. every. case - 


ALR 
. AIR-1881 MADHYA PRADESH. 190. 
i (INDORE: BENCH) ay BY 
-'U: N. BHACHAWAT AND - 
: . CHANDRAPAL SINGH, JJ. , 
Mahendra Kumar, Petitioner, v. Om! 
prakash and 2 others, Respondents. 


Mise.:-Petn. No. oF of 1980 nd, Dhi 
27-4-1981: ` i wa 


(A) M. P. Cinemas (Regulation) adi 
(17 of 1952), S. 3 — M. P. ‘Cinemas (Re~: 
gulation) Rules (1972), R. 6 — Rules 
contemplate’ ` establishment of quasi« 
‘permanent cinemas — Licence or no ob- 
jection certificate: granted: ig valid — 
Meaning ‘of quasi- permanent cinema, 
(iterpretation of © Statutes ` — Rules: of 
construction), 7 

'The 1972 Rules coneinnlate the estab+ 
lishment ., of quasi-permanent cinemas. 
and it cannot be said that ‘they provide. 
only for the continuance of the quasi-. 
permanent cinemas which were already. 
existing on the coming into force of tha 
Rules. i : (Paras 9, 29) 


The 1972 Rules envisage establishment 
of’ quasi-permanent cinemas after their. 
coming into force. In the chapters of tha 
Rules wherever a particular rule or rules. 
are not to apply to existing cinemas it is~ 
so specifically: provided. Had the 1972 
Rules not envisaged establishment of. 
“quasi-permanent cinemas” and only 
contemplated the continuance: of already 
existing “quasi-permanent cinemas,’ there - 
was no purpose in referring to that cate- : 
gory in the Rules, (Paras 14, 18)” 


It'is true that the Rr. 3, 4, 5, 6 and the ` 
Rules relating to the building ‘do nof. 
specifically provide for a quasi-perman- . 
ent cinema. But the omission of the Gov<" 
emment in the matter does not preclude 
the court in reaching a reasonable result 
in the construction of the various relevs 
ant provisions of 1972 Rules, 7 
(Para 19) 

Court. should always construe an ‘Aci 
of Parliament as to effectuate the inten+ 
tion of the makers of it, and not to des 
feat it. (Para 22-Aj 


In the combination ‘“quasi-pérmanent 
cinema” the adjective ‘permanent’ of tha 
noun ‘Cinema’ has been prefixed with’ 
the word ‘quasi’ but it makes no differ« 
ence in the meaning. Therefore “quasi-, 
permanent cinema” would mean that al- 
though it does not comply in strictness 
with the definition of permanent ae 
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it ewe: its qualities, falls . under that 
‘head and is best marked by its approxi- 
„mation thereto. (Para 25) 
, The legislature, the. rule making at- 
thority (the State Government) intended 
to apply all these rules to quasi-perma- 
nent cinemas which apply in respect of 
permanent cinemas except where. any 
specific provision with regard to quasi- 
permanent cinema is made. This inten- 
tion of the Legislature is more obvious 
trom the fact that wherever an excelu- 
sion from the operation of a particular 
Rule is provided, it is in respect of a 
touring cinema. 1972 Rules apply to 
cinemas, permanent, quasi-permanent and 
touring and therefore, in the Rules 
wherever exclusion is made in respect of 
touring cinemas the natural corollary is 
that rule applies to permanent and quasi- 
permanent: cinemas. (Para 28) 
- (B) Constitution of India, Art, 226 — 
M. P. Cinemas (Regulation) Rules (1972), 
Rr. 3 (2) and 4 — Writ petition challeng- 
ing grant of ‘no objection certificate’ — 
Notice inviting objection duly 
published at proposed Site — 
Petitioner who has put im his ob- 
jection cannot make grievance of non- 
maintenance of exhibition of notice till 
decision of Licensing Authority — No 
prejudice caused to him — Grant of “No 
objection certificate” held valid, (Para 30) 

(O M. P. Cinemas (Regulation) Rules 
(1972), R. 3 (3} — Application for ‘no 
objection certificate’ — Failure to indi- 


cate existence of hospital within distance 


of 200 metres of proposed site — Effect. 

Rule 3 (3) cannot be interpreted to 
mean that the existence of a school 
temple, hospital or other like places 
within 200 metres of the proposed site 
ipso facto bare the location of a cinema 
on the proposed site and leaves no dis- 
cretion with the concerned -authorities. 
Where the fact of the existence of the 
hospital within 200 metres of the pro- 
posed site. was. very much before the 
ecncerned authorities which 
take into account- prior to the. grant of 
‘na objection certificate’ the mere fact 
that the existence of the hospital within 
a distance of 200 metres of the proposed 
site was not ‘shown in the map accom- 
panying the application was no ground 
to vitiate the grant.of ‘no objection certi- 
ficate’, Mise: Petn.. No. 63 of 1976, D- 
24-4-1979 (Madh Pra), Rel. on. (Para 31) 

(D) M. P. Cinemas (Regulation). Act 
a7, of 1952), 
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(Regulation) Rules (1972), Rr. 3,5 —. 
Grant of ‘no objection certificate — 
Necessity to give personal hearing to 
objectors, (Constitution of India. Art. 226 
— Natural Justice).. 

Chapter ff of the Rules does not pro- 
vide for personal hearing either by the 
Licensing Authority or- by the State 
Government. R. 5 only provides for con- 
sideration of objections, that does not 
imply perenne hearing. 

(Paras 33, 33-A) 

Where the Licensing Authority had 
before sending its recommendation to 
the State Government, given personal 
hearing to the petitioner and it was clear 
irom the order of the State Government 
that. the State Government not only con- 
sidered the objections of the petitioner 
that were filed before the Licensing Au- 
thority but the further. objection filed 
before the State Government. 


Held; that neither principles of na- 
tural justice had been violated nor the 
State Government could be said to have 
accepted the recommendation of the 
Licensing Authority without applying 
the mind. (Paras 33, 33-A) 


(E) M. P. Cinemag (Regulation) Act 
(17 of 1952), S. 5 — M. P. Cinemas (Re- 
gulation) Rules (1972), Rr. 100 and 101 
— Grant of license — Licensing Author- 
ity must be satisfied that rules have been 
complied with, 

It is imperative for the Licensing Au- 
thority to be satisfied before the grant of 
licence that all necessary rules have been 
complied with. The Licensing Authority 
cannot act arbitrarily so as to override 
R. 101. Even absolute discretion of the 
Licensing Authority does not invest the 
authority to act with arbitrary power sQ 
as to destroy the limitations to which it 
ts subject to. (Para 37) 

The control or restriction in the mat- 
ter of exhibition by means of a cinema- 
tograph is in the interest of safety, con- 
venience, morality and welfare of the 
public. These conditions must be supreme 
in the mind of the authority exercising 
discretion in the matter of grant of 
licence. The type of building structure 
is a significant item to be taken note of 
in the matter of safety of the public 
When the Licensing Authority does not 
consider this aspect of the matter, the 
licence granted cannot be allowed to 
stand. =- (Para 38} 

Held, that the Licensmg Authority 
acted arbitrarily and in-utter disregard 
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oy Rr, -100 and 101 of the 1972 Rules, in 
granting licence when no permission -for 
building in respect of quasi-permanent 
cinema had- been obtained by the ap- 
plicant and the application for licence 
was not accompanied by such permis- 
sion. (Paras 36; 37) 
(F) M. P. Cinemas (Regulation) Rules 
(1972), R. 6 — ‘No objection certificate’ 
for establishing cinema — Writ petition 
challenging grant of — Who can file. 
(Constitution of -Jndia, Art, 226). 
- A person who lodges an objection with 
the District Magistrate to the grant of 
‘na objection certificate has a locus 
standi to file a petition under Art. 226 of 


the Constitution. AIR 1980 SC 517, Foll. 
; ` (Para 40) 
Cases Referred: Chronological Paras 
AIR 1981 SC 136 32, 33A 
AIR 1980 SC 517 7, 10, 12, 13, 
14, 33, 40 

(1979) Misc. Petn. No. 63 of 1976, D/- 
24-4-1979 (Madh Pra), Shri Saravgi 
Digambar Jain Panchan . Bajar Ka 
Mandir v. State of Madh. Pra 31 


AIR 1978 SC 548: 1978 Lab IC 467 20A 
(1978) 1 All ER 1243: (1978) 1 WLR 220, 


- Nothman v. London Borough of 

Barnet 22 
AIR 1977 SC 2328: 1977 Lab IC 1857 20A 
AIR 1976 SC 578 40 
(1969) 3 All ER 456, Lucy v. Henleys 

Telegraph Works 21 
AIR 1966 SC 671 ` 33A 
AIR 1961 SC 1107 20A 


(1949 2 All ER 155: (1949) 2 KB 481: 65 
TLR 379. Seaford Court Estates Ltd. 
v. Asher 20 


U. N. BHACHAWAT, J.:— By this 
petition under Art. 226 of the Constitu- 
tion of India, the petitioner challenges 
the order dated 20th Sept., 1979 (An- 
nexure H) passed by respondent No. 2, 
the order dated 4-3-1980 (Annexure I) 
passed by respondent No. 3 and the order 
dated 3-4-1980 (Annexure J) passed by 
respondent No. 2 and the grant of licence 
(Annexure K) dated 7-4-1980. 

2. The  petitioner’s father owns a 
cinema known as ‘Mamia Talkies’ in 
Barwah town of which the petitioner is 
fhe Manager within the meaning of the 
Madhya Pradesh Cinemas (Regulation) 
Act. 1952 (hereinafter referred to as ‘the 
Act’). This Mamta Talkies is a permanent 
cinema on licence since 1968 “under the 
Madhya Pradesh Cinemas (Regulation) 
Rules, 1972 (for short hereinafter refer- 

` red to as ‘the 1972 Rules’). . 
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3. On 18-4-1975" respondent- No. 2 
had granted licence for a touring cinema 
to respondent No. 1. This licence wag 
cancelled on 14-12-1978 vide the order 
of respondent No, 2 dated 14-12-1978 
(Annexure A). The appeal filed bv re- 
spondent No. 1 against this order before 
the State Government was also dis- 
missed on 12th Mar., 1979 (Annexure B), 
Thereafter on 7th June, .1979, respon- 
dent No. 1 filed an application before re- 
spondent No. 2 for grant of ‘No Objec- 
tion Certificate’ for establishing a ‘quasi- 
permanent’ cinema in Barwah town. This 
application which is exhibited as An- 
nexure C was accompanied by a map 
showing the location and situation of 
the proposed ‘quasi-permanent’ cinema. 
On receipt of this application, respon- 
dent No. 2 issued a public notice dated 
7-6-1979 (Annexure C~2) under R. 3 of 
the 1972 Rules inviting objections to the 
grant of the applied ‘No Objection Certi- 
ficate’. Respondent No. 1 had also issued 
a notice to that effect which is Annex- 
ure C-1. In response to the aforesaid 
notices the petitioner had submitted his 
written objections dated 25-6-1979 (An- 
aexure D) objecting the grant of ‘No 
Objection Certificate’ to respondent No. 1, 
inter alia, on the ground that 1972 Rules 
did not contemplate establishment of a 
quasi-permanent cinema and hence nei- 
ther an application for ‘No Objection 
Certificate’ for establishing a new quasi- 
permanent cinema was maintainable 
under R. 3 nor no ‘No Objection Certi- 
ficate’ could be granted. This objection ` 
was heard by respondent No. 2 as a pre- 
liminary objection and rejected vide his 
order dated 27-8-1979 (Annexure &). 
Being aggrieved by this order, the peti- 
tioner filed an application dated 3-9-1979 
(Annéxure F) before the State Govern- 
ment for quashing the order (Annex- 
ure E) of respondent No. 2 and allowing 
the aforesaid preliminary objection. The 
State Government vide its order | dated 
23-1-1980 (Annexure C) rejected the an- 


' plication as not tenable and while rejec- 


ting the application it was observed that 
obiection while 
considering the recommendation of re- 
‘spondent No. 2 on merits for grant of 
‘No Objection Certificate’, In the mean- 
time respondent No. 2 after hearing the 
parties on merits and vide his- order 
dated 20th September, 1979 (Annex- 
ure H} while rejecting petitioners objec- 
tion on merits also, recommended to the 
State Government for grant of ‘No Ob- 





MBL sza 
-jection:-Certifirate’~ PEE No: dy: 


-Ehe -State -Governments*resnpondent: Nei-3 ‘ait 


. accepted: the: -recommendation;-‘permitted 
vide-. Annexpre: ,4:, dated: -4-3+1980, respons: 





„dent: No. 2,0 granti ‘No. Objection: ete stio 


ficate’. to., respondent; Noz- tye bigh 


~heen: ‘accordingly, granted - -and: Shadi i 
` mitted that Rr. 3,4 - and: 6:of.. the :1972 
` Rules provide for locating- only two cate- 
--gonies;of' cinemas == one’ permanent and - 


accepting :. -respondent : No. nE < application. 


dated nil. (Annexure, DA): „fors grant: of 


licence; : 4 the licence: dated - -1-4-1980 (An- 
exure - X) has been -granted--for.-a quasi: 
permanent, enema. masons the: -. present. 
petitio.: EEE aonn Nt 
---4,- The- Jerred- Bunke for | ‘the: peti- 
tioner: challenging ‘the: validity” ofthe ‘No 
“Objection Certificate’ and -the: licence“ in 
question, madeé:: “following contentions — 


-"@ the provisions òf the- Act and:.the 


-rrt 


19% “Rules do not contemplate. establish- - 


“mg” quasi-permanent ` cinemas. after . the 
coming ‘into’ force, of these rulés;.. hence 


a. No Obiection _ Certificate’ nor `a, 


licence gould be. ; gránted | ‘to respondent. . 


_No. As 
(ii) ‘Rule 3 of the 1972 Rules. h is 


Gane was not . complied. | “with: for . 


. the reasons, that; (a), ‘the: notice exhibited, 
“at the proposed .site of locating - the .quasi- 
“permanent “cinema was, not maintained 
“ti: the ‘decision by’. respondent No.:.2 in 
“the: matter. “ef .grant of. ‘No. Objection 
Certificate” as ‘Feauitéd “by. R: 3 -(2); 
s ‘the application. for. ‘grant of ‘No Qb- 
fechen Certificate’. was: notin eonformity 
with Re 3. (3) inasmuch: as the, map accom- 
-panying;. it did. not indicate: ithe -hospital 
‘which ‘existed/exists within a . distance 
of 200° “metres, of the. „proposed. site; - pa 


z. (ii) the State: Government ‘did’ not give 


“eppottunity? of oral ‘hearing: to ‘thé peti- 


tioner: before Saéceptitig the -recomimenda- 
tion: of respondent No.-2‘for grant of "No 
Obiection . Gertificate’---arid': thus ‘the “dedi 
sion of: ‘grant -of:'No Objection Certificate’ 
was: rendered. in- violation: of- the“ “prinéi- 
Bled. ot. Natural: Justice: = --~ 


“\ (iv) thè- ‘Staté+Governrient” without ap: 


plying. its mind -to` the’ ‘objections’ that . 


were. ‘Tasied: by: thé ~ petitioner “ ‘gratited 
permission for the ‘grant’ of ue “No Obies 
tion ‘Certificate’: uach Py 

“y the? arane, z of | “Tiegnieg ig 
in ‘eonitfavention ` ‘of R. “TOL as. -neither 


the. requisite | permission for building was ' 


obtained nor’ the ‘application’ fór“ licence 
was-in. conformity - with R: 100of the 


1972- Rules: AS. it did not. Sey build : 


ing” pérmission under Ch, ;VI see 
T Bt: Mag, Pah K aA, 


ap io 
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‘We proceed - tos deal: ad.. “sariatim:. 
thi the. arguments arid®-. counter: argu- 





nents; .of the:-dparnhed’.: counsel .- -for the. 
parties:: Tegürding the’ 'atoresiid. onina 
TES; | -¢ Enya ee Test 

6. “Contention: No. “(ya sat go , 
Learned: .colingel. forthe ` petitioner . zub- 


another. touring, :-no third. category. .He . 


_ submitted -that:: Forms: A and’ Bor notices 
. ander Rr. 3 and. 4- respectively ‘also have 


a- mention of these two categories ` only 
and: Form-D- which is. the form for. grant 
of ‘No Objectition : Certificate’ . also. men- 
tioned. these two - catogories...On these 


`` submissions, the learned ,counsel. for the: - 
: petitioner argued that S. 3 of the Act is 
‘an imperative- provision. It provides that 


cinematograph cannot be exhibited. ex- 
cept’ in accordance with the licence 


‘granted under the Act and as the ..1972 


Rules made. ‘under S. 9 of the Act. pro- 
vides only for two catégories of. Cinemas, 
no No Objection Certificate’ or. licence for~ 
the third category, that is, quasi-perman- ` 
ent cinema could be granted. ‘The learn-* 
ëd ‘counsel. ‘submitted ‘that’ in the.. 1972 


Rules wherever there is a. reference, -of-. 


quasi-permanent cinema, it is. ‘with. re- 
gard to such cinemas’ existing ọn. the 
date ‘of ’the ` coming: irto force of . 1972 


“Rules, -which ` have. been saved “under » 
R127 of ‘the 1972. Rulés, a 
- 7. Learned «counsel for fespondent 


No. 1‘combating ‘the’ “argument of the 


learned- counsel for the ‘pétitioner sub- 


mitted that the Rules which” were in 
torce' prior ‘to the coming into. force ‘of 
the 1972 Rules also did not contain -any 
specific . mention. of ` quasi-permanent 
cinema:.in thé manner -it ought to. be atr 
cording ‘to the learned counsel for, the 
petitioner. and, therefore. the. question 


- of saving. this: category of tinemas under. 


R. 127 of the 1972: Rules does not ‘arise. 
His argument. was that.- 1972 . -Rules `~ dd 
provide for .establishing quasi-permanent 
cinemas and quasi-permanent cinemas 
can be established after the coming in- . 
ta force, of these Rules, , He héavily :re- 
lied’ ‘ypon the decision.” of the “Supreme 
Court in. Mohd, Ibrahim Khan v. State of 
M.P, (AIR. 1980 sc 51%)...In the -alter-: 
native, , the learned counsel argued~ that... 
if the, “argument. ‘of the learned’ counsel 
for the petitioner is :aecepted that .-1972- 
Rules da -not _ apply, - to.: quasi permanent 
cinemas. thene the nétitioner. ne no tea- 


` 
Sie 


Seats Peay dee an were ite tray 
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is:the fundamental right of-' a.. person 
under Art: :19 -(1)..(g).of the -Constitution 
of course subject to such reasonable 're+ 
Btrictions as may: be. put umder Art. 19 
(6):.of the Constitution. and if -according 
to'the. petitioner the 1972 Rules do~ not 


apply -to' quasi-permanent cinemas - then ~ 


there: is no; requirement for obtaining -~a 
‘No objection Certificate’.:.: and ‘a “licénce 
for! establishing: -and ` running’ ‘a’ quasi- 
permanent cinema‘ house and Section 3 
of the ‘Act:is‘not attracted inasmuch! as 
Section.. 3.ot the Act dpplies only when 
provision. requiring’ a Heppe is- made 
under the Acti => i 

-:8. It woitld bẹ usefiil tö extract -ihe 
definition ‘of: ‘cinematograph’ and ‘place’ 
as'‘given"in the Act’ and of ‘cinemas’ as 
given’ in’ the 1972'-Rulés,-hereinbélow be- 
fore ‘we proceed to interpret S.3 as‘‘to 
_ whether’ all'the- categories ‘of cinemas are 

- covered within’ te ambit of Section,’ ‘3 of 

the! ‘Act. a PE 

ii “Cinematograph — o ‘Cinemàtograph 
includes any apparatus ` for, the, repre- 
sentation of, moving nictiires or series: of 
pictures. tains 

“Place _ pa Place”. jncdüdés , a orie. 
buiding, tent. ‘and any, description |. of 
transport, , ‘whether by, .sea, | land or. air.” 

“Cinama — ‘Cinema’ - : means any . pics 
wherein. an exhibition by: means of: aner 
matograph is, given.” .. x 
For the sake of convenience it. sould: be 
useful . to.. extract hereinbelow. See. 3 
of the Act. also |. if 
+N. Cinematograph “exhibition “to: be 
licensed — . ae 
Save as ` otherwise: provided in ’ this 
Act, rio person shall givé an exhibition 
by means “of 'a cirematograph elsewhere 
than ina place, licensed under this Act, 
or otherwise than in compliance with any 
conditions ang restrictions ` “imposed * by 
stich, licence.” nt 


giye exhibition. by mean. 
tograplh . elsewhere than i in “a place, licen- 
sed under this- Act.” 
erning expression with! thë definition, of 
‘cinematograb! Z: “place” and, Ob ‘cinema” 
extracted: hereinabove, it. can be “said 
without any. “hesitation” that, Section, 3" of 
the: Act’ imposes a. restriction on. exhibi- 
tion by mésns’ ‘of a cinematograph in a 


cinema house. Statutory Rules framed 


under the Act, constitute a part and par- 
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son to ‘file the : presènt- petition. His 
argument .was. that ‘to‘carry..on business 


‘of a ‘cinema-. 


Reading. ‘this’ goy- . 
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cel of the Act, that: when: am act istau+ 
thorised: to be done: under- -thè Rules 
framed: under: ‘thé. Act, it:is also auth- 
orised- vto be- done: under the Act. ‘In 
this- view: -of the matter: if:the 1972.Rules 
provide ‘for’ particular: categories':. of 
cinema houses, ‘the - ‘cinema’: houses’. . of 
those. categories only. čan ‘function ~ and 
not of. any. other category.. In: other 
words: Section 3 of. the Act imposes “a 
restriction “that no cinema ean - ‘function 
except: of the categories. prescribed ~and 
licensed under the Rules made under the 
Act. In this view,,of the matter,, we find 
ourselves , unable to ; accept „the argu- - 
ment that in.the, event we. hold, that 1972 
Rules do. not. _ contemplate . quasi-per- 
manent cinema, ` a quasi-permanent ci- 
nema’ can be located“ and: function ‘as such 
for ‘exhibition: of- ‘films by “‘means ‘of 
cinematograph. ` ‘Now: the” question for 
consideration is whether the ‘1972 ` Rules 
contemplate‘ the establishment’ of quasi- 
pérmanent cinemas‘or that’ they do’ not 
and provide only for the continuance 
of ‘the quasi-permarient': cinemas - which 
were ‘already ‘existing: on the coming ‘into 
force. of these Rules,“ ` di 


10. With regard to` the “decision — in 
Mohd." „Ibrahim. Khan v ‘The State | of 
M.“'P. "(AIR ‘1980 SC 517)“ (supra) it was 
‘contended bY the ‘learned ‘counsel for the 
petitioner’ that it cannot be pressed ` into 
service as' an authority on the point ` at 
Hand. He submitted that the only «point 
before the Supreme Court was whether. 
objector should have been” heard by the 
State -Government in an ' appeal filed 
under sub-section (3): of Section 5 of the 
Act by. a :person. aggrieved..by the order 
of. ‘the . Licensing. Authority refusing to 
grant licence. It was argued that an ob- 
servation on ‘the point which did not fall 
to be. -answered:. ‘cannot -be- taken’. as.:.a 
precedent. -It was-also ‘argued. that Jaw 
declared by Supreme Court binds Courts 
in India, but the. Supreme Court; does 
not enact, so, when the ,1972.:Rules do not 
provide | for . -establishing . a quasi-perma~ 
nent éinema,’ haere holding . of. the 
establishment, a., quasi-permanent 
cinema ‘to be Sa on the. ‘aforesaid aur 
thority of, the Supreme Court would 
mean “that: Supreme Court has, enacted’ a 
provision | ' therefor. fe 


1L i cannot bè ‘gainsaid, ‘that Judg- 
tents of. Supreme. Court, „aTe, decisions 
between litigants: but declaratory for 
nation. Therefore, the law. declared by 
the Supreme . ‘Court would be binding on 
the “ou ow in view. of Article 141 
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of the Constitution. Even an obiter 
dicta on law point would be binding. It 
istrue thatifa particular point was not 
before the Supreme Court and it did 
not analyse or examine. the relevant pro- 
vision and did not make even an obiter 
dicta observation on a point, such a de- 
cision cannot be pressed into service asa 
precedent. 


12. In Mohd. Ibrahim’s ‘case (AIR 
1980 SC 517) (supra) undisputedly no 
question like the one at hand was direc- 
tly involved. In that case the main 
question involved was whether an ob- 
jector is entitled to be heard before 
grant of a licence and particularly that 
person who had not filed an objection 
to the grant of ‘No Objection Certificate’; 
but in deciding that question, their Lord- 
shins, on analysing Sections 3.4,5,6 and 
7 of the Act, Rules 3,4,5,6, Chap VI, 
Rules 100, 101, 102 and 104 in paras 4 
and 5 observed as under: 


“A persual of the relevant provisions 
of the Act and the Rules extracted 
above will show that there are various 
stages through which an application for 
a cinema licence has to be processed. 
It also transpires that the Rules envi- 
sage issuance of a licence for a perma- 
nent cinema and quasi permanent cinema 
aswell as a touring cinema. Cinema in 
this context has been defined to mean 
any place wherein an exhibition by 
means of cinematograph is given.” 


13. In paragraph 2 of the Mohd. Ibra- 
him Khan’s case (AIR 1980. SC 517) 
(supra) it is stated — “Third respon- 
dent made an application on 5th Decem- 
ber, 1975, for grant ofa licence for a 
temporary cinema and the District Magi- 
strate having jurisdiction issued a no 
objection certificate vide his order dated 
10th February, .1976 for a period of six 
months” — which goes to show that the 
ne objection certificate was granted after 
the coming into force of the 1972 Rules. 


14. In the above setting of the facts 
and observation Mohd. Ibrahim Khan’s 
case (AIR 1980 SC 517) (supra), is an 
authority on the point that a quasi-per- 
manent cinema can be established after 
the coming into force of 1972 Rules: we 
may point out that for the reasons. in- 
dicated hereinafter, independently of the 
Supreme Court authority, we are of the 
view that the 1972 Rules envisage estab- 
lishment of a quasi-permanent cinema 
after their coming into force. - 
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15. Learned counsel for the peti- 
tioner had heavily drawn upon Rr. 3,4 
and 5o0f the 1972 Rules and Forms A,: 
B, C and D prescribed under these Rules. 
He submitted that the. foundation for 
the grant of licence is the ‘no objection 
certificate’. He argued that Rule 3 (2) 
which provides for an application to the 
Licensing Authority for no objection cer- 
tificate requires the applicant to specify 
therein “Whether the application is in 
respect of a permanent cinema or a tour- 
ing cinema and the third category “quasi 
permanent” is not required to be men- 
tioned; which go to show that this third 
category is not permissible. He submit- 
ted that this argument of his gets rein- 
forced from the specification to be 
made with regard to the category of 
certif- 
cate is sought in forms A and B of the 
notices under Rules 3 and 4 respective- 
ly — “proposed locating of ‘permanent/ 
touring, cinema” and from the further | 
tact that column No. 5'in form C which 
1s the form prescribed for the report by 
the Licensing Authority to the State 
Government under Rule 5, requires "Is 
the application for a permanent cinema 
or a touring cinema” though with re- 
gard to the information of existing 
cinema in column No. 7 one of the cate- 
gories of cinemas mentioned is "(b) 
quasi-permanent cinema.” He submitted 
that mention of category of “quasi-per- 
manent cinema” in the cate- 
gories of existing cinemas and the omis- 
sion of this categories in the categories 
of cinemas for which ‘no objecion certi- 
ficate’ is required unequivocally go to 
show that fresh establishment ‘of the 
category of guasi~permanent cinema is 
not envisaged in 1972 Rules and only ex- 
isting quasi-permanent cinemas were al- 
Iowed to be continued by virtue of pro- 
viso to Rule 127 which reads thus — 

“127. Repeal and savings-~. All rules 
corresponding to these rules in force in 
any region of the State of Madhya Pra- 
desh immediately before the commence- 


ment of these rules are hereby repealed: 


Provided that anything done or any 
action taken under the rules so repealed 
shall be deemed to have been done or 
taken under the corresponding provi- 
sions of these rules.” à 

16. At the first blush these arguments 
do seem to support the contention ofthe 
learned counsel for the petitioner. But 
there is a reason why we do not agree- 
with this argument. i 
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1%: In 1972 Rules „there are -EX chap- 


-ters entitled as.. indicated . heretibelow: 


against: each chapter.. — 


7 Chapter - J— Preliminary - 
‘Chapter I— No Objection Certificate 
Chapter HI — Building `> `> 
ChapterIV— Electric Installation | g 


' Chapter .V. — Precaution Against Fire 
‘Chapter VI— Permission for build- 
-ing a cinema = ` 

Chapter - VI — . Cinema- Licence, nee 

Chapter VIIL— General 
Chapter IX— Suspension and Can- 
cellation of Licence. 
Limitation for appeals 
. and application for ex- 
ception. 


i may be mentioned that in Chap- 
ters L Vit and IX there is no reference 
© to any particular category of cinema. In 
Chapter II there is a reference to the 
two categories permanent and touring. 
In Chapter ID-Building, there is a 
- distinct reference to the three categories 
of cinemas, permanent; . quasi-perma- 
nent and touring inasmuch as in proviso 
to Rule 7, it is mentioned that Rr. 8, 12, 
13, 14, 15, 16,19 (1), 19 (2), 20, 21 and 22 
only shall apply in the case of touring 
cinemas; then in Rule 8 (2) it is said ‘In 
the case of touring cinemas, the ` exter- 
nal walls of the auditorium shall be‘con- 
structed of fire-resisting material. Such 
cinemas may. not have roof over the au- 
ditorium and in Rule 20 (1) it is said 
“Subject to sub-rule (3), there shall be 
provided in each permanent and - quasi- 
permanent cinema an independent per- 
manent enclosure of sufficient dimen- 
sions tọ allow the operator to work 
freely. The enclosure shall be sub- 
stantially constructed of fire-resisting 
material or be lined with such mate- 
rial” Chapter IV — “Electric In- 
stallation” makes no reference to distinct 
categories of cinemas. In Chapter V — 
“Precautions Against Fire” there is a 
reference to all the three categories of 
cinemas inasmuch as Rule 73 says— “In 
every ‘permanent or quasi-permanent 


cinema there shall ‘be provided on the. 


top of the proscenium wall or in some 
other place to be approved by the Ex- 
ecutive Engineer/Sub-Divisional Officer 
coricerned two cisterns (connected with 
fire service in the cinema). They shall 
be kept always filled with water. Each 
‘of the cisterns shall be capable of con- 


taining at least 250’ gallons of water for 


every ‘180 individuals of the public - to 


be accommodated in -the ‘cinema. . These - 
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cisterns -shall be: fitted: with--an +. outside . 
indicater . .suitably_placed so-.as-to: show 
- Clearly the_depth:‘of..water :-therein. . and. 
the water shall ‘be. kept:-clean-«and.: :free. 


from sediment: and: covered over - with 


properly fitting covers: so as to -be..mos- 


` . quito. proof. The cisterns: shall be clean 
- ed once every year; provided that noth- 


ing -in this rule shall apply.to touring 
cinemas and to premises duly. licensed 
for ‘use for cinematograph- -exhibition be- 
fore the- coming ‘into: force of: these rules 
if such premises are. situated in places 
where there is sufficient’ municipal water 
supply which can be used for. the pur- 
Pose of extinguishing fire.” Chapter VI- 
does 
not make reference to distinct. cate- 
gories of cinema except ‘that in Rule. 98 
itsays “The provisions of this -Chapter 
shall not apply’ to touring | cinemas.’ 

Chapter VII also distinctly refers to 
three categories. In Rule 106 distinct 
fees for these categories are prescribed 
and the proviso to Rule 101 reads .as ` 
under: 


101 — Grant of cinema eee: i 
XXX XXX XXX XXX! 

Provided that a touring cinema- licence 
shall not be beyond the district: of issue 
and ordinarily touring cinéma licerices 
shall not be granted for places’. where 
there is already a permanent or a quasi- 
permanent cinema, but the licensing au- 
thority may in its discretion permit -a 
touring cinema.to operate at a placé 
where there is.already a permanent or 
quasi-permanent cinema on ‘occasions 
such as fairs and-melas or when’: the’ 
touring cinemas exhibit films’of a kind 
different : from those - exhibited by non= 
touring cinemas “such as, educational 
films or where it caters for a different 
public.” . 

18. It. may be entienel that ‘in 
the aforesaid Chapters wherever. a parti- 
cular rule.or rules are not to apply to 
existing cinemas it is -sọ specifically ‘pro- 
vided. Had.the 1972 Rules not envisag- 
ed establishment ‘of ‘quasi-permanent 


cinemas” and only contemplated: the 
continuance of already existing quasi- 
permanent cinemas, there was no pur- 


pose in referring to- that category in- the 
manner indicated hereinabove. 

- 19. We are also conscious of the 
difficulty that when the Rules 334, 5,6 
and the Rules relating to the Building, 
do not specifically provide for a: quasi- 
permanent. cinema- what should -be the 
procedure. for - obtaining. ...'tio:. objection 
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certificate’ : and:. the) ‘licénee.- . -(This-.-: 
culty was also used’. as ‘an: argument, in 
support: of. this contention: that. there. is 
no provision in the 1972 Rules for. estab- 
lishing of ‘quasi-permanent:: cinema: -by 
the learned counsel. for- the. . petitioner.. 
It-is.true that the: better course- for the 


Government. was. to have made a speci-. 


fic provision in that, regard in. the Rules. 
But the omission. of the Government- in 
the matter does not: preclude us in re- 
aching. a reasonable -result in the con- 
struction of, the:-various relevant provi- 
sions. of 1972 Rules. - 

20. Lord Denning. in Seaford Court 
Estates Ltd. v. Asher ( (1949) 2 All ER 
155) observed as under: 

“Whenever a statute comes up for 
consideration it must be remembered 
‘that it is not within human powers to 
foresee ‘the manifold sets of facts which 
may arise, and. even if it were, it is 
not possible to ‘provide -for ‘them in 


terms ‘free from all ambiguity. The Eng- . 


Tish language is ‘not’an instrument of 
mathematical precision. Our literature 
would be much - the- poorer if it were. 
This is where the draftsmen of Acts of 
Parliament have often been. unfairly cri- 
ticized. A Judge, believing himself to be 
fettered by the supposed rule that. he 
must look to the language and nothing 
else, laments that the draftsmen have 
not provided for this or that, or have 
been guily of some or Other ambiguity 
It would certainly: save. the judges trou- 
ble if. Acts of Parliament were drafted 
with divine  prescience - and -perfect 
clarity.. In ‘the absence: of it, when a 
defect appears a Judge cannot simply 
fold his hands. and blame the draftsman. 
He must set to work on the constructive 
task. of finding the intention of -Parlia- 
ment, and he must do this not only.from 
ithe language of the statute, but also 
from-a consideration of the social condi- 
‘tions which gave rise to it- and of the 
mischief which it was passed to remedy, 
and .then .he must supplement the writ- 
.ten word so as to give “force and life” 
‘to intention of. the legislature. That was 
‘Clearly laid down (3.Co. Rep. 7b) by the 
‘resolution of the. judges . (SIR ROGER 
MANWOOD, C. B. and the other barons 
of the Exchequer) in Heydon’s case 
(1584) 3 Co-Rep Ta and ` it 
is the safest guide today- Good 
practical advice on the subject was given 
about the same time. by PLOWDEN in 
his note (1574) 2 Plowd, 465). to Eyston v. 
studd. -+:(1574) ...2..-Plowd.. 463)..-) Put 
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.they wauld have done. ` 


. to smooth it out. 





into w: homely zà meaphor ` ito- is: this: 
Æ judge should: 


the.texture..-of . it,- they -would have 
straightened it out?. He must. then: do as 
A judge must. 
not: alter: the material. of. which: the Act 
is woven but he can-and_ should -iron 
out the creases.” i 

20A. .This view of Lord Denning has 
been adopted by the Supreme Court’ in 
M. Pentiah v.. Veermaliappa (AIR .1961 


- SC 1107); Bangalore Water Supply v. A. 


Rajappa (AIR 1978: SC 548) and Union of. 
India v. Shankalchand (AIR 1977 SC 
2328). > . 

21. Lord Denning reiterated the 
aforesaid view in Lucy v. Henleys Tele- 
graph Works ( (1969) 3 All ER 456). 

“I have said.before, and I repeat. it 
now, that we should so construe. an Act 


-of Parliament as to effectuate the inten- 


tion of the makers of it, and not to de- 
feat it. If they have by mistake over- 
looked something, we should do our best 
We should construe it 
SO as to avoid absurdities and incongrui- 
ties, and to produce a consistent and 
just result.” 

22. In Nothman v. "Tondon Borough 
of Barnet ( (1978) 1. All ER 1243) Lord 
Denning has observed — 

“The literal method is now.. com- 
pletely -out of date. It has been replaced 
by the approach which . Lord Diplock 
described as the ‘purposive’ approach. 
He-said so in Kamminus Ballrooms ‘Co. 
Ltd. v. Zenith Investments (Torquay) 


Ltd., and it was.recommended: by ‘Sir 


Davi Renton and his colleagues: in -their 
valuable report entitled - “The Prepara- 
tion of Legislation. In all cases now in. 
the interpretation of statutes we adopt 
such a construction as will promote the 
general- legislative purpose underlying. 
the provision. It-is no longer necessary 
for the judges to wring their hands and 
say: “There is nothing we can do about. 
it, Whenever the strict interpretation 
of a statute gves rise to an absurd. and 
unjust situation, the judge can and should 
use their good sense to remedy it by. 
reading words in; if necessary — so as 
to.do what Parliament would. have done 
had thev -had the situation in mind.” 

See further the discussion in .the. book: 
“The Discipline. of . Law”: by the Rt. 
Hon. Lord .Denning, Master of the Rolls, 
pages- 11-to- 17 under . the . eaption— 
“Ironing out:the- creases.. =c. o> tG 


z ask himself ` the - 
- question“ how if the. makers of thë Act: 
had themselves. come. across this-ruck m 
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22-A. We should be guided ‘by .the 
aforesaid. rules of- construction as also 
the. meaning. of. .‘quasi-permanent : cinema’ 

hile. construing. the. relevant rules of 
the 1972: Rules to resolve the- difficulty 
indicated hereinabove in. para 19. of. this 
order. . 
~ 23.: -In ‘the Dictionary of English Taw 
by Earl: Jowitt, 1959 Edition at page 1456 
the word ‘quasi’ has been’ - Seecried: to 
mean. as under: . |. 4 

: Quasi— This word’ prekecd to ‘a noun 
means that although the thing“ ‘signified 
by the ccombitiation of “quasi” with the the 


noun does not comply ` in eee with 
the definition of the noun, i shares. its 
qualities, falls under the same head, .and 
is best- marked by its approximation 
thereto.” - T 
‘(Underlining by’ ai) 

i "pA, ` Similar, is the effect of prefixing’ a 
noun. with word ‘quasi’ piven ‘in “Whar- 
ton’s Law Lexicon” 14th Edition at, page 
829 which is extracted hereinbelow. i. 

“Quasi— This word prefixed to a noun 
means that although the thing signified 
by the combination of ‘quasi’. with the 
noun does not comply in strictness with 
the definition „of. the noun, it shares-its 
qualities, falls philosophically under. the 
same head, and is best marked.-by, its ap- 
proximation thereto. The titles next. fol- 
lowing. furnish examples.” : 

25. . It may, be , mentioned that. fn the 
bination “quasi-permanent cinema” 
the adjective ‘permanent’ of the noun 
*clnema} has -been prefixed: with the word 
‘quasi’ but. it makes no difference in-the 
i therefore, of 
quasi-permanent’ cinema”. would mean 
that although it does not comply.,. in 
strictness with ‘the definition , -of, perman- 





its approximation thereto, _...,.... 
26. It cannot be gainsaid that a as 
ing cinema. is materially different from a 
.quasi-permanent . cinema. This, .'' apart 
from the ordinary meaning of . the word 
‘touring’. as compared.:to ‘quasi-perman- 
ent’, can be culled out: from 1972 Rules 
themselves. In this respect Expin. .to R. 5, 
‘proviso to R. 101 and: proviso to R- 106 
are significant. From the provisioms con- 
tained in these Rules, it is. -obtainable 
that a touring cinema changes. its camp 
` from placeto place _ within: the'., district 
which certainly is, not the case in reaped 
of a ‘'quasi-permanent. cinema’, 


ngat 
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2. We now ‘proceed to consider’ tha 
various Rules.of : ae with oe 
E each: Chapter. °- > ne 

27-A.‘ In: ‘Ch, I which relates . to: the 
procedure: for.: ‘obtaining of no “objection 
Certificate with regard to- ‘the- proposed 
site for the location of ‘a ‘cinema. ‘the pró- 
cedure with regard‘ tò permanent : ‘cinema 
or touring cinema is the same.’ Therefore, 
the ‘procedure. ‘for: obtaining-no objection 
certificate’ in respect of “a: quasi-perman- 
ent cinema would also’be“the same ‘and 
in place ‘of permanent’ “‘cinema/touring 
cinema quasi~permanent:’ cinema would 
be -mentioned:: 

27-B. Chapter II: relates tó ` Building. 
The Rules contained: ‘in this ‘Ch, are from: 
--7.. to.’ number. ` 24, . ` The 
very - first Rule,. ‘that is, R. 7. says— 
“No cinema shall be licenced: under these 
Tules unless the cinema conforms to the 
rules laid down’ in. this Ch.” This goes to 
show. :that cinema of every -. category 
must conform ‘regarding «the building to 
the : provisions contained: in this. Chapter. 
In: this: Ch. proviso to: Rule V-as already 
indicated. hereinabove: in para: 17 of this 
order; provides that. Rr. 8,.12,.13, 14, 15 
16.. 19- (1),. 19 (2); 20.'21- and 22 only ap- 
ply.:in the: case of touring. cinemas.: R. 8 
bears the. -head-note. “Structure to be fire 


proof’, Sub-r. (2) of'this Rule:provides. ` 


“In the case of touring: cinemas, the ex- 
terial walls of the auditorium shall be 
constructed of. fire-resisting . material. 
Such cinemas may not have roof over 
the auditorium.”:. Reading ‘this. exception 
‘with the opening provision in. the body 
of R. 7 extracted: hereinabove, the ir- _ 
resistible conclusion :is that..the - struč- 
ture. in respect ofa permanent ‘and: quasi 
permanent: cinema. has to bė in. strict 
conformity with R.. 8 (1)..R. 13 : relates 
to, seating arrangement. Sub-r. (7) of this 


‘Rule provides :‘‘Nothing in sub-rr.:(2). (3), 


(5)-and. (6) shall apply to touring cine- 
mas”..which again for the parity. of rea- 
sons. indicated hereinabove, -dealing. with 
R. 8, goes to show that, seating arrange- 
ment in. respect of. permanent and. quasi- 
permanent cinema; has to be made -in 
conformity with R. 13...R. 15 : contains 
-provisions with regard to doors. Sub-r. 
(2) of the rule-proyides “Nothing in eer 
r.. (2) shall apply to touring - ciriemas....:. 

Rule 19 deals' with. sanitary conveniences: 
Sub-r: (5).of this Rule provides — “Sub- 
rr, (1) and (2) shall be applicable.to tour- 
ing cinemas subject-.to the condition that 
the..construction of.urinals. ‘and latrines 
shall be.of temporary nature...andshall _ 
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be such as. may be approved by the: Ex- 
ecutive Engineer/- Sub-Divisional Officer 
concerned and by the District Medical 
Officer of Health having jurisdiction 
over the area in: which the. cinema is 
situated.” 

Rule 20. — Enclosure tos the Pro- 
jectors — Sub-r. (1) of this Rule has al- 
ready been. extracted hereinabove in 
para 17 of this order, which provides as 
to how the enclosure of a quasi-perman- 
ent cinema should be. Sub-r. (4) of.this 
Rule provides ‘The enclosure shall be 
placed outside the cinema building and 
where such cinema consists of a tempor- 
ary or quasi-permanent structure the 
enclosure shall be at a distance of at 
least three feet from such structure, 
where the licensing authority is satisfied 
that any enclosure is. fire-proof and 
separated from the -auditorium by a fire- 
proof wall or is of opinion that it is im- 
practicable or in the circumstances un- 
necessary for securing safety that the 
enclosure should be outside the building 
or at a distance from the structure as 
the case may be he may. by express 
words in the licence dispense with puch 
requirements. 

27-C. Chapter IV—Electric Installa- 
tion—As already indicated hereinabove 
in para 17 of this order, this.Ch. applies 
without distinction to every category of 
cinema, at 

27D. Chapter v ~ Prevaiiticts Akanni 
Fire — This Ch. consists of R. 73 to 
R. 86. Rule 73 extracted hereinabove, 
in para 17 of this order goes to show the 
type of precaution that has to be taken 
in respect of a permanent or quasi-per- 
manent cinema which is not required in 
the case of touring cinema. Rule 75 re- 
lates to providing of fire buckets.’ Pro- 
visa to R. 75 (1) provides for a different 
type of fire buckets in respect of touring 
cinema. Rule 76 provides for Chemical 
Extinguishers. Proviso to sub-r. (1) of 
this Rule provides thaf nothing in ` this 
Rule shall apply to. touring. cinemas 
which goes to show that it shall apply to 
permanent and quasi-permanent cinemas. 
R. 78 provides for Exit signs. Sub-r: (4) 
of this Rule provides— “Nothing in. this 
rule shall apply to touring. cinemas”... 
which goes to show that it shall apply to 
permanent -and quasi-permanent cinemas, 

- 27E. Chapter VI — Permission for 
Building a Cinema—Thig Chapter consists 
of R. 87 to R. 98. R. 87 which bears the 
head-note “Permission for building” pro- 
vides “No person shall put up any: build- 





M. P. 199 


ing or structure:or convert existing pre- 
mises. for being used as a cinema except 
with the previous permission in. writing 
of. the licensing authority”. 

A plain reading of this Rule makes it 
transparently clear that without’ excep- 
tion building permission in writing of 
the Licensing Authortty is necessary. 
The” subsequent Rules provide the pro- 
cedure for obtaining such permission and 
R. 98, already extracted hereinabove in 
para ł7 of this order, exempts touring 
cinema’ from’ the operation of this 
Chapter. . ' : 

27F. Chapter VII makes no distinc- 
tion with regard to the category of 
cinema except the one indicated in~ pro- 
viso to R. 101; already extracted herein- 
above in para 17 of this order. R. 106 (1) 
(b) provides the same fees for a duasi- 
permanent cihema and touring cinema 
except that the proviso to this Rule pro- 
vides that in the case of touring cinema 
which changes its camp within two 
months from the date on which’ it was 
made the licence-fee for the subsequent 
camp shall be at ‘half tates mentioned in 
cl. (b). 

27G. Chapter VII and Ch, IX apply 
without’ droneHon to every category of 
cinema. o 

28. The PEETA of the foregoing dis- 
cussion is that the Legislature, the rule 
making authority (the State Govern- 
ment) intended to apply all these -rules 
to quasi-permanent cinemas which ap- 
ply ‘in respect of permanent cinemas ex- 
cept where any specific provision with 
regard to quasi-permanent cinema js 
made, obviously for the reason that es 
indicated ‘hereinabove in. para 25 of this 
order. the quasi-permanent cinema 
though not strictly permanent is very 
much near to a permanent cinema. This 
intention of the Legislature ts more ob- 
vious from the fact .that as indicated 
hereinabove in the preceding paragraph, 
wherever an exclusion from the eer 
tion of a:particular Rule is provided. 
is in respect of a touring cinema. We 
have held that: 1972 Rules apply to 
cinemas, permanent, quasi-permanent 
and touring, and, therefore, in the Rules 
wherever exclwsion..is made m respect 
of touring cinema, the natural corollary 
is that that rule applies to permanent 
and quasi-permanent cinemas. 
` 2%. For the foregoing: reasons, con- 
tention ‘No. (i) raised by the learned 
counsel for’ the petitioner -has. to be re- 
pelled and ‘is accordingly ‘repelled. 
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: 9, : 
. te is an. admitted, posi 
-as required under, R. 3. ($) of the’ 1972. 


aie ,companying the . application. for. 
_ jection. certificate’ the | 


“nishing of the’ aforesaid 


sition ` that. “Ratios” 


Rules, was, displayed. :.at_ ‘thé. proposed - 
„site, but it. was not, maintained on, thé 
.site_ until, the, matter. of the ‘no objection 
_ certificate... was.. decided by. the Licensing 
. „Authority. The, explanation , given , in the 
` return of. the. respondents | is that. it” was 
: carried away ‘by storm. - The- -main „object . 
-behind the exhibition. of the, notice at the 
:proposed ‘site is-to let know ‘the people . 


-at large that a cinema ‘is ‘proposed to.. "be ` 


located at the place so as to enable per- 
. sons to put in their... objection, if. any. 


It is.not.disputed that notice inviting. ob- 
“econ was published in accordance with 


R, 4; The -petitioner had. put in his ob- 
Jiection.. The- petitioner. is, therefore, `. not 
in any manner, -prejudiced. Therefore.. in 
the facts and circumstances of thè instant 
_|case, . the. non-maintenance. ‘of. the exhibi- 
tion of the notice at the proposed. site ‘is 





aah 
a Tt is jmdispyted ‘that: in, the. map ac- 
’no, ob- 
‘existence . ot the 
_ hospital’ within, a distance of 200. metres . 
‘ot the proposed site was. not ‘shown, The 
relevant rule in. this connection is R, 3 (3). 
. The rule sò far relevant is extracted 
‘hereinbelow. . 

t XXXXKx ‘The’ ‘application - shall be ac- 
Pen by. a plan of the proposed site 
"drawn ta scale and shall clearly indicate 
the | ‘surrounding roads ‘and ` buildings 


j ‘which exist up to a distance of 200 metres 
of the proposed site. . Schools, hospitals, 


“temples or Other like places - should” -be 
‘clearly indicated’ in the plan.” ~~ 

object behind the fùr- 
information is 
‚to enable © the concerned ‘authorities to 
; examine. the suitability: of the site “ lest 
Dae "be, a nuisance. particularly to the type 
‘of’ institutions, specifically stated, therein 
by way of illustration. This rule cannot 


` Obviously the’ 









* fbejnterpréted to mean that the existence 
“Jot ‘a school; ‘temple, ‘hospital: ‘or -othér Tike * 
: [places within 200 metres of ‘the proposed 


ite ipso facto bars the location of a 


i ~ cinema on! the proposed - ‘site and Teaves no 


tetion ~~ with the ‘“concerhed = aùth- 


i. t doertties™ This view is in ‘Tine’ -with’ à Divi- 
*ldton Bendlidecision’ ofthis‘ Court n: Mise. ` 


aati eee ae ee sH: 


fr Bs 180: Contention No GY: (alec et sr, 2 
ea ye : pees ideration: of’ con i Seer e e ea a 
ENT ME Cath tie" We State, of- M.--P-)-decided on : -24~-4+1979, «° 
-It cańnot. be- adisputed -that-, the. . fact -ofi 
“the: existence. of. the “hospital. within: -200}-- 
_Metres: ‘of: the : proposed: site. was-:-very| ~ 
` much before . the.” concerned `: authorities}: ’ 








AFER. 


which ‘ they ‘did ‘take into account! prior} 
to the grant of ho” ‘objection’ ‘certificate’, : 


It is- sò ‘evidenced from ‘the discussion inl.: 


para 5 of the order of respondent No: 2 - 


éxibited- as: Annexure H so also: from the. -: 
“ordert--dated 4-3+1980.:of the’ State Gov- “ 
* ernment, which we shall just ‘be ‘extract- `- 


“ing ~ hereinafter > “while ` dealing . 
with © -Cententions “Nos: °° (iii) -and - 
(iv) “ from. . the !recbrd: of!" the 


State Government (C.: F No. 9759/24 (3) - 


which is produced. for our perusal by the . 
learned. Government . .Advocate.: In. -this. ` 


view of the matter, we do not. find. Con- 
‘tention .No. (ii). (b) worthy.-of ; ‘acceptance, 
,32.,. Contentions: Nos: (iii). and; (iv). ~. 


"| We: now: turn to consideration..of .con-- 
‘These - conten-. - 


_tentions - Nos. (ii):and < (iv). 
tions being inter: linked, wea: “propose to 
see with. them-as a packager oc etser s 


-Learned counsel - -for the . etikon, ; 
- very. vehemently. contended--thati. r 


of a. cinema. at å- particulor: place: ' 

town is: -matter of.. concern. ::for the i in- 
habitants. of- that town: from: the: ;:point 
of view of nuisance and safety etc: there+ 


--fors, it is imperative for the. State .Gov-. 


ernment .to..give a-hearing including, per- 


Sonal hearing to that person at least who- 
an objection before . the: - 


had raised - 
| Licensing Authority, Learned  councel 
placed reliance in. support. of. his. _argu- 
ment on a decision of the Supreme “Court 
in S. L Kapur v. Jagmohan 
(AIR 1981 SC 136). Learned counsel’: had 
further contended that-the -State Gov- 
. ernment without. applying . mind: meéha- 
nically: accorded-permission for. the grant 
of. ‘no objection certificate’. sila gs 
' 33. Chapter II of: the Rules a6‘ not 


provide for personal’: hearing Hither by - 


the ‘Licensing -Authority ‘or by’ the State 


- Government: but-in'the: instant cases zad- 


` mittedly: the--Licensing `- -Authority: ~- had, 
- Þefore sending its- ‘ récdmmiendatibu - to 
‘the: State---Government, -giveri~ ‘personal 
“hearing to<‘ the : petitioner: We : farther 


find fromthe :order: dated 4-3-1980 `of . 


the State’ Government :(C.'F:-Né 9759/24 
(3) ),- that the State Government: not ‘only 
considered the’ ‘objtetions of the‘ “peti- 
“tioner-that’ were fed- befor’“the Licetis- 
“tng- Authority but -the further’ objection 


“filed before*the~ State ‘Governntieftt. : We- 
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extract hereinbelow this -oper of. the: -also .held in... paras 27C..and. 28. ofthis .~.... 
: irite order; that. Çh.. VI= Permission- for.a:.. . 


= (Matter in- Gertigeitar omitted: =. 2 Baji 
“‘The~ extractéd: order! ‘speaks * “out that” it 
“ras pašsëd “after due" ‘application’ ‘of mihd:. 


In Mohd.. ‘Ibrahitn® Khan” LN, “State “of - 


“M. PU(AIR 1980’SC 517) (supra); the up- - : 


‘Teme Court, has negatived: ‘the | contention 
‘of, personal ` “hearing, ‘The . elevant êk- 
erot isas, under.” ae 


“When. an application or ho keca 


" partiticate- is -made,.::-obiections.. have...to .- 
turally, therefore, the. 


he. invited -in. the.-- prescribed .-,.manner. 
-There can - conceivably :be. hundreds , of- 
: objections. There: is no, question of then 
_ftiiving,.a Ternak. hearing to “gach ob- . 
Pee: ahead F : a 


y 


83-A. Te the: Night - “of: the- Taone 
discusiion- we- are- ef: the opinion ‘that 
“neither ‘principles ‘of nature ‘justice have 
beer violated-‘‘nor ‘the ~ State’ Govern- 
coment. accepted.- the -recommendation of. . 
` the- Licensing Authority: without: apply- - 


-ing the-mind: R. 5:~only provides ‘for . 
- consideration ot- objections: that does not- 


‘imply personal : - hearing: See- .. Madhya 
nRradesh- : Industries . Ltd.:v. Union of . 
+ India; (AIR 1966 -SC 671).; The. decision 

in +8; L:«Kapur’s: case (AIR 1981 SC 136) - 


- {supra):.also- does not lay down that in -- 


all: miatters:. resulting. :in civil ‘cotise- ' 
- quenees,’: personal:. hearing: is a must, 
“otherwise it would be- violation of Rules 
"of Natural :-Justice.: ` . 


= 34; -For the foregoing reasons con-, 
“tention Nos: (iii) and (iv) raised ~ “by the 
“Yearned counsel” for the ` Pentionet ° ‘are 
K „salso, refected: ` ` 
` 35. - Contention ‘No. uy). 
ats We now turn to. contention .No.. (v): 
-The -object. in. imposing .a. restriction. on 
ipexhibition<by means of cinematograph at | 
any place other :-than a -licensed place 
: under the, Act in compliance with the re- 
~:8triction’ of ‘conditions imposed by such 
~ - licence- by: virtue-of S3 in the Act ob- 
.: yiously is,in.the interest: of safety,. con- 
+, venience,, „morality. and.: welfare: of the. 
publie. .It_is .with. that end in. obfect . that 
1, 1972. ‘Rules. have. ‘also. been: framed. under .. 
;+ 8. .9 of the Act. To. iterate. R.,7 in. Ch.. TI . 
„Building: — "no cinema shall be; licensed . 
ninder these ‘Rules ‘unless the- cinema con- . 
forms to..the -rules laid ~.down: in. . this ` 
shapter”, . is an. -imperat' ve: term.. We. 
kave already. in. paras, 27E- and:28. of-this. 
order held! ‘that - -rùles-in this; Chapter ap- 
rs aply ta: „auasi-permagent -cinema a; We. have | 





herein. below. 


. ‘building a _cinema}.: in. view | of the’. ‘fact. .- 
. that as. R.. 98.in this. Chapter’ engrafts ex-.. - 
“ception only in. respect ‘of: touring cinema. : 
‘the Chapter applies to permanent cinema: - 


Tt is- fn: this ‘backdrop that we pronasao 
‘consider contention No. ` nU a 


ane 


“It is an | admitted ‘position’ that 


- no. sine for building in réspect of 


quasi-pérmanent cinema in question | has 
beén -obtained by respondent No. 1:° na- 
applieation.- ‘for 
licerice was” not accompanied ‘. by: such 
permission: It is also-of significant -rel- 
evance that ‘it is: fot- averred that sub- 
Sequently -everi such’ & permission -has 
been obtained. It is also ‘ not pleaded. on 
behalf. ‘of the respondents: that - though 
permission’ was not -obtained,* -but the 


plan of building/structute’ fov the cinema 


in~ question.” was- placed- ‘before: the 
Licensing Authority. 


87. Rule 101- so far relevant. reals as 


under? 


“The licensing authority ` on “péceipt , ‘ot 
documents and certificate ‘referred fo in 
R. 100 being satisfied that all the neces- 
sary rules -have been. complied with may 
grant a licence’ for a icinema ~ to the: ap- 
‘plicamt on such terms: and conditions ‘and 
“subject to’such restrictions ‘as’ the “liceis- 
ing ‘authority may: determine. The ener 
‘licence shall bein Form “E> ` 

: ‘(Underlining by eo 
The underlined portion indicates. ‘that. “it 
is imperative for the Licensing. Authority 
to he satisfied, before’ ‘the ‘grant. ‘of licence, 
that ` all necessary rules have been com- 
plied with. The Licensing | ‘Authority can- 
not act arbitrarily so as to override ‘this 
rule. Even absolute.. discretion of the 


-Licensing Authority ` does, not invest, the! 


authority to’ act with arbitrary power so 
BS to destroy the limitations to ` which 
it is ‘subject. to. In. ‘the light of the facts 


stated in the preceding paragraph the 
irresistible conclusion is that respondent 


No. 2; the’ , Licensing Authority’ ° ‘acted 
“arbitrarily “and ‘in ‘utter disregard . ‘of 
Rr, 100 ‘and 101 of ‘the: 1972. Rules. ` a 


38, Tt, would. be ‘pertinent. at. this. st 
"to. set out -Rr, 6 and me of the 1972 Rulds 


oat : sa a 
be š Ai 
is 


“eertificate. —-(1) Without. prejudice ...fo 
the right of the. licensing : authority, 
refuse AT.. tos. @rant..a: cinema -. ` licen 


6, “Grant and. validity of no eblectiqa : 
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under : Rr. -101. and ‘102 the licensing au- 
thority may, ‘with the previous. permis- 
sion of: the. Government. grant a —certi- 
ficate. to. the applicant’ that there:is no 
objection to. the:Jocation of the : cinema 
at the Hens ye R 
R 3 rosoe g oer 


- (2) The no objedtion ° ' certificate “shalt 
be...... in Form D and_shall be valid fora 
period ‘of’ two years” ' from the date’ of 
issue in the ‘case of permanenit _cinemas, 
and sit months, in ‘the case ‘of ° touring 
cinemas. `; i 


.. Explanation. — The. ieri authority 
may, on an, application being made to.it 
in this behalf, dispense with the proce- 
dure in Rr. 3 and 4:in respect: of the 
` camp isites of a touring cinema. _other 

. than the first camp site, if in respect of 
such camp sites any touring. cinema. has 
been allowed ‘to camp . there: or a, pre- 
vious occasion.” ; , ; 


, “102. Power to refuse iene — ss 


licensing authority shall have absolute - 


discretion in refusing a cinema licence if 
the cinema appears to it likely to” cause 
obstruction, . inconvenience, ` annoyance 
risk, danger or damage to residents,’ or 
passers. by in the vicinity. of the cinema.” 


Rule 6 clearly provides that ‘grants... at 
ho objection certificate”? does not affect, 
in any manner,- the. right’ of. the. Licens- 
ing Authority in the matter of. grant of 
lincence under Rr. 101. and 102. Rule 101 
we have already dealt with. Rule 102 
extracted ‘hereinabove: “yeinforces - what 
we > have “said in ‘paragraph 35 
above that the ‘control or restriction’ in 
the ‘matter of exhibition by means of a 
matograph is in’ the ‘interest of safety 
convenience, morality and‘ welfare ‘of 
tha public. In other words these condi- 
tions ‘must be supreme in ‘the mind of 
the ‘authority exercising discretion in the 
matter of grant’of licence. It cannot be 
gainsaid that: the type of ‘building-struc- 
ture isa’ ‘significant item‘ to be’ taken 
note’ of in the matter ‘of: safety of the 
tiblie, When” the Licensing Authority 
did not absolutely consider’ this aspect of 
the matter, ‘the -licetice in ‘question, gran- 
ted cannot be allowed to stand. ess 


ae ie p 










39, The aceon oft the” learned 
counsel for the respondents was that no 
permission :for building is- necessary- in 
case of ‘quasi-permanent -cinema, “as ~it 
is a temporary cinema, and; therefore, 
should“ be: at par with touring :- cinema, 


Mahendra Kumar- v. Omprakash- 


ALR 


We have. already discussed “and - held 
above that Chapter VI. applies to / quasi- 
permanent cinemas. The argument-.:af 
the, learned counsel for the respondents 
is ‘not worthy of acceptance,, ee a 


40." The: learned counsel for. ‘the ‘Te 
spondents had _ argued ~ that ` the. peti- 
tioner has no Jocus” ‘standi, “The peti- 
tioner, who is the son of the owner of 
an existing cmema at Batwah has filed 
the petition: with a- mala fide intention to 
maintain his monopolistic commercial in- 
terest and avoid a competitor/rival in the 
field: The learned . counsel for‘ the re 
spondents socght support: from- the` de- 
cision of the Supréme Court in J. M: 
Desai v. Roshan Kumar (AIR 1976 SC 
578). In our opinion from the discussion 
in paragraph 43 of this judgment, it. is 
deducible that a. person who lodges . an 
objection with. the District Magistrate 
to the grant of ‘no objection certificate’ 
has a locus standi to file a petition under 
Article 226 of the. Constitution. . This is 
what has ‘been specifically observed im 
Mohd. Ibrahim Khan’s case. (AIR 1980 
SC .517) (supra). The relevant . observe- 
tion. reads thus — eas 

“If. after. taking. into consideration | the 
objections: no-obijection. certificate is 
granted, there ends the matter subject, 
of course, to any properly constituted 
legal. proceedings, conceivably a writ 
petition under Article 226.” 


It may be mentioned that J. M: ‘Desai’s 


_ ease (supra). has been referred to ‘and 


considered in Mohd. Ibrahim Khan’s 
case -(supra)..-In this view of thematter, 
we are not persuaded to accept the argu- 
ment of the learned counsel for. the re- 
spondents that the petitioner has no locus 
standi to file ‘the® present petition. 


41. ‘In the light of the foregoing, dis- 
cussion the. grant of no objection . certifi-~ 
cate to respondent No.. 1 is held. to. be 
valid, but not the grant. of licence. The 
licence dated 7-4-1980 (Amnexure-K) has 
to, be quashed. a pte 4 

42. In the result. the nkon. -is.. par- 
tially allowed. The licence dated . 7-4- 
1980 _(Annexure-K) :. granted to: respon- 


- dent No: 1 is hereby quashed. We,:-how- 


ever, make no-order‘as to costs. ..The 
outstanding amount of security, if 7 any, 


shan be refunded to the petitioner.: 


PENNI ‘partly allowsd, 


bag 
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G. P. SINGH, C, J. AND. 
‘FAIZANUDDIN, J, - 

Madhya Pradesh Ration Vikreta 
Sangh, Jabalpur and others, Petitioners 
v. State of Madhya ` 
and another, Respondents, 

Mise, Petns. Nos. 723, 741 etc. of 1980 
and 1, 12 ete, of 1981, D/- 13-4-1981. 

(A) Essential Commodities Act (10 of 
1955), Sections 3, 5 — Madhya Pradesh 
Foodstuffs (Distribution) Control Order 
(1960), Clause 3 — Order of State Gov- 
ernment Dt/- 30-10-1980 amending 1960 
Control Order and excluding appoint- 
ment of retail dealers from its ‘purview 
— Order made without concurrence of 
Central Government — Validity. (Gene- 
ral Clauses Act (1897), S. 27). 


The power to make an order. under 
Section 3 of the Act in respect of mat- 
ters covered by.the 1960 Control Order 
delegated ` to the State Government 
under Section 5 does not require con- 
currence of the Central Government. 
The concurrence of the Central Gov- 
ernment taken before making the 1960 
Control Order was wholly unnecessary 
as to the validity of the Order. The 
concurrence taken by the State Gov- 
ernment in such a situation does not 
debar the State Government. from modi- 
fying the said Order in exercise of its 
delegated power. under Section 3 read 
with Section 5 without obtaining the 
concurrence of the Central Government. 

(Para 9) 


Section 21 of the General Clauses Act 
has no application here. The principle 
under that section would have applied 
had it been necessary to obtain the 
concurrence of the Central Govern- 
ment for making an order relating to 
the matters covered by the 1960 Con- 
trol Order. As such concurrence was 
not necessary: absence of concurrence 
for amending the 1960 Control Order 
does not make amendments in- 
valid. (Para 9) 

The concurrence given by the Cen- 
tral Government before the making of 
the 1960 Control Order did not make 
that order an Order made by the Cen- 
tral Government. It still remained an 
Order made by the State Government 
and. therefore, the State Government 
could amend or vary that Order in 
exercise of its delegated power under 


GY/HY/D73/81/GDR- 
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‘Section -3 read with ‘Section 5. As if 


was not obligatory under the delegation 
to obtain concurrence of ‘the ‘Central 
Government, the Order dated 30th 
October. 1980 amending the 1960 Con- 
trol Order is perfectly valid, although 
no concurrence of the Central Govern- 
ment was obtained before its making, 
(Para 9) 
- (BY Essential Commodities Act (10 of 
1955), Sections 3, 5 — Madhya Pradesh 
Foodstuffs (Distribution) Control: Order 
(1980), -Pre. — Validity — Order made 
by State Government in exercise of its 
delegated power under Section 5 — 
Formation of opinion necessary for 
making order held was delegated. 


The formation of opinion under Sec- 
tion 3 by the Central Government is a 
condition or restriction for exercise of 
the power under that section. When 
S. 5 enables the Central Government to 
delegate its power under S. 3 to the 
State Government, it clearly means that 
the delegation will necessarily carry 
with it the condition or restriction for 
the exercise of the power. It is, there- 
fore, wholly incorrect to say that the 
formation of opinion necessary for exer- 
cise of the power under Section 3 could 
not and was not delegated to the State 
Government under Section 5. 

(Para 10) 

(C) Essential Commodities Act (10 of 
1955), Sections 3, 5 — Madhya Pradesh 
Foodstuffs (Distribution) Control Order 
(1960), Clause 2 {d) — Scheme for dis- 
tribution of foodstuffs through fair 
price shops made by Government by 
Order dated 20-3-1981 — Scheme does 
not suffer from vice of sub-delegation, 


The executive power ofa State as 
provided in Art.162 of the Constitution 
extends to the matters with respect to 
which the Legislature of the State has 
power to make laws. The topic of distri- 
bution of foodstuffs is covered by Entry 
33 in List III of the 7th Sch. and so the 
executive power of the State extends to 
this topic. The Government can, there 
fore, make a scheme for distribution of 
foodstuffs through its‘ fair price- shops 
in exercise of its executive power with- 
out resort to any legislation provided 
the same is not inconsistent with any 
provision of law. Section 3 of the Essen- 
tial Commodities Act may enable the ' 
making of such a scheme by statutory 
orders. but it is not necessary that the 
scheme must be made in that “manner. 
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In, the absence -of any. provision „in the 
Act or in. the Orders ‘made ‘thereunder 
that no- such ` scheme. -can be .made bv 
the State “Government in the exercise of 
its “executive power, the Government 
can make _such a 
course to’ any statutory power purely in 
the’ ` exercise of its executive power. 
(Para 12) 
Till ‘the 1960 Control Order contained 


. the provisions relating to the appoint- 


- 


` even 


ment of retail dealers for operating fair 
price shops set up by the. Government, 
mo executive power could be exercised 
for making. a parallel scheme for ope- 
rating. fair price shops through agents 
as that would have contravened the 
provisions of the Control Order. -But 
after the Control Order was amended 
and fhe matter relating to the appoint- 
ment of retail dealers was taken out of 


` its purview. there was left no impedi-. 


ment. for the exercise of the Govern- 


ment’s executive power to make a 
scheme for appointment of agents to 
operate fair price shops. (Para 12) 


. The scheme .is thus not made in the 


exercise of any power conferred by the 
Control Order. Clause 2 (d) of. the Con- 


‘trol Order only defines the expression 


“Government Scheme” and it does not 
confer any power to make a . scheme. 
The. definition itself postulates that the 
Government . Scheme is one which is 
made in the. exercise of its executive 
power. . It cannot, therefore, be said 
that the scheme is made in the exer- 
cise of any sub-delegated power under 
the 1960 Control Order. (Para 12) 


` (D) Essential -Commodities Act (10 of 

1955), Sections 3 (6) and 5 — Order of 
M. P. . Government, D/- 30-10-1980 
amending Foodstuffs (Distribution) Con- 
trol Order (1960) — Scheme made on 
20-3-1981 — Order or Scheme not bad. 
if they were not laid before 
Parliament. ` 


Section 3 (6) provides that every order 
made under Section. 3 (1) by the Cen- 
tral Government or by any officer or 
authority of the Central Government 
shall be laid before both Houses of 
Parliament as soon as mav be after it 


is made. The Order made by the State- 


Government on . 30th -October. 1980. 
amending the 1960 Control Order is not 


“an order made by the Central Govern- 


ment. or by any officer or authority of 
the Central .. Government. The laying 


requirement of. Section 3. (6) has. there-. -. 


M. P. Ration. Vikreta Sangh-v. State. = .- 


-scheme without re- 


' tion 5. of 
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fore. no, application to such an order. 
...,_, (Para’ 13) 
unther ‘the, less. requirement. under 
Section 3 (6). is affirmative in. nature.. 
Even if there is _hon-comipliance “of such 

a lavihg requirement, the ordér. m 
becomes operative even though itlis not. 
laid and the omission to lay the. 
order has no. ‘effect ‘on its validity. AIR 
1979 SC 1149, Followed. : © (Para 13) - 
As regards the “Scheme made. on 20th. 
March 1981, it was..-held that since. 
there was an additional ground that it: 
was not -made in exercise of the power. 
conferred. by Section 3 read with Seç- 
the Act . and was, made im 
exercise of the executive power .of the. 
State. the laying clause, bad no appli- 
catión to the scheme. ` ~ (Para 13) 
(Œy Essential Commoditiés” ait- (10 of 
1855), Sections 3, 5 — Madhya ‘Pradesh’ 
Government Order’ dated ` 30-10-1980 
amending Foodstuffs (Wistribution) Con! 


trol Order (1960): — ' Scheme ` made on 
20-3-1981 — Order or ` Scheme is not 
violative of Art. 19 (1) (g). (Constitu~ 


tion of India, Art.'19 (1) (g)). - 


The formulation and implementation: 
of a scheme relating to fair me shons’ 
for distribution bf foodstuffs © * Gon: 
sumers at fair prices in day of scat is 
an’ important governmental activity’ ofa’ 
welfare State. The fair price shops are 
established by the Government. The. 
Government can operate them by ap- 
pointing its own servants. Under the 
scheme as framed, these shops are ope-' 
rated by agents who enter into agree-, 
ment with the Government. No person. 
has a fundamental right to be appoint- 
ed as an agent of the Government for. 
running the Government shops. -It is 
open to the Government to. devise a. 
reasonable policy for appointment of. 
agents. The only thing necessary is. 
that in making appointments of -agents 
there should be no discrimination viola- 
tive of Art. 14 (Para 15): 

The 1960 Control and the 
scheme made by the 
20th March, 1981 have nothing to-do 
with the general retail or wholesale 
business in foodstuffs. The 1960 Con- 
trol Order and. the ‘schemé’ are restrict; 
ed to the ‘to 
ration-card holdera 


-Order 


‘from Government. 


-ration shops, _- (Para 15), 
Held. that the retailers. . _ appointed. 
under..the .pre-amended.. 1960 . Control. 


Order who. ceased. to. have Syy.,..auths 


Government on: . 





a 
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“The order dated” 30th “October, ‘i980 


ority “to run fair price shops? by’ ‘Yeason 
' of the’ changes brought . about . by. the 
Government Order dated -30-10- 1980 ‘and 
the Scheme dated ` 20-3-1981 ` ` häd ‘no 
fundamental right to carry on ' business 
as agents of fair price shops set“ üp ‘by, 
the Government. ` Their ‘fundamental 
right to carry on general ‘retail or 
wholesale business in foodstuffs was not 
restricted or affected by the amendment 
of the 1960: Control Order or ` by the 
scheme made on 20th March, 1981. M: P. 
No: ‘414 of 1973, D/- -13-3-1974 (Madh 
Pra) Rel ‘on; AIR 19627 “SC © 386. 
AIR 1961 Gui 38, AIR 1966 Andh Pra 
310 ‘and AIR 1979 Orissa 13, Distin- 
guished. ` i (Paras 15. 17) 


(F) Essential Commodities. Act. (10 of 
1955), . Sections 3, 5 —— Madhya Pradesh 
Foodstuffs. (Distribution) Control Order 
(1960). Clause. 2 (d). -—. State Govern- 
ment Notification D/-: .20-3-1981- making 
Scheme for . distribution .. of foodstuffs 
through fair price shops — Favoured 
treatment given. to Co-operative Socie- 
ties in the matter. of appointment as 


agent under ‘Clause 2 of the Scheme —. 


Article 14 is not violated. ‘(Constitution 
of India, Art, 14). 


The preference given to co-operative 
societies by. clause. 2 of the Scheme does 
not create . unreasonable classification 
and is not violative of Art. 14 of the 
Constitution. . (Para. 16) 


‘Although clause 2 refers to co-opera- 
tive societies in general, it is reason- 
able ‘to assume in the context of the 
scheme that the intention is to refer to 
Consumers’ -Co-operative Societies and 
and not all types'of Co-dnerative So- 
cieties. A contrary construction would 
lead to absurd ‘results. It is only when 
such societies refuse’ to accépt appoint- 
ment as agent ‘that others can be con+ 
sidered for appointment: ° Consumers’ 
Co-operative Societies. stand as a class 
from others. There is a reasonable basis 
for the Government policy that as far 
as possible consumers’ co-operative so- 
cieties should be appointed as agents. 

(Para 16) 


(G) Essential Commodities Act (10 of 
1955), Sections 3,5 — M. P. Govern- 
ment Order D/- 30-10-1980 
M. P. Foodstuffs (Distribution) Control 
Order (1960) — Scheme dated 20-3- 
1981 — Order „or Scheme: held was 
not made with mala fide - intention, 
(Constitution. 6f :-Indià, Art.: 226). ` 


‘tive behind it. 


“Cl. 2 (d) — 


- of weaker 


amending. 





amending the “1960 Control” Order ° and 


the Scheme ` dated ` 20th © Marth. 1981. 


cannot Pe said to have besh made with 
a` malā fide infention of ousting all re- 


tailers appointed under the 1960 Cov- ` 


trol Order. The policy under the scheme 
to ` give preference to co-operative 
societies has no political. motive behind 
it. The Minister ‘ of State, no doubt, 


had a part to play in ‘formulation of 


the new scheme which was finally ap- 
proved by him, yet having regard to 
thé terms of the scheme, ii cannot be 
said that there was any ` political’ mo- 
` (Para 18) 
(H) Essential Commodities ‘Act (10 of 


1955), Sections 3, 5'— M. P. Foodstuffs. 


(Distribution) Control Order (1960), 
Scheme made by State Gov- 
ernment Notification D/- 20-3-1981 — 
Cannot be declared invalid on ground 
that 1960 Control Order was more in 


favour of weaker sections of the So- 


ciety. (Constitution of India, Art. 39). 
The Scheme made by an order D/- 
20-3-1981 cannot be declared’ invalid by 


showing that the Government order of- 


23rd August 1978 was more -in favour 
sections of the society. By 
the order dated 23-8-1978 the Govern- 
ment gave directions in the matter of 
appointment” of approved retailers. ` Co- 
operative societies, educated unemploy- 
ed. retired military personnel and their 
dependents, freedom fighters. members 
of Scheduled Castes and Scheduled 
Tribes etc. were to be: preferred in the 
matter of appointment of retailers in 
the order in which they- are. mentioned. 

(Para 19) 


~The- other ohledne which were men- 
tioned in the ordér of 1978 are not men- 


tioned ‘in: the scheme for being given a 
` preferential: treatment: ‘The omission in 


that- behalf cannot make the scheme in- 
valid The Sub-Divisional Officer has to 
select the..best person amonst the appli- 
cants for appointment: as agent for 
running a fair price shop. in case no 
co-operative society is available. The 
provisions in Chap. IV of the Constitu- 
tion which contain the directive vrin- 
ciples, are not enforceable and . non- 
adherence. to them cannot make a Gov- 
ernment action valid. (Para 19) 
Cases Referred: . Chronological Paras 
(1980) M. P. No. 261 of 1980, D/- 22-9- 

1980 ' (Madh Pra), Kuldeep ` : Mehra v. 


‘State of. Madhya Pradesh: O Te- 
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(1980) M.. P- No. 266 of 1980, D/- 22-9- 
. 1980 {Madh Pra). Gopal Bross; Me: ae 


‘Madhya Pradesh ve ne 26 
AIR 1979 .SC 1149. aad a v i3 
AIR,. 1979. Orissa 13, y -17 


(1974) M` P. No. 414. 0f. 1973.. D/-. 13-3- 


-1974 (Madh . Pra). Radha. -Kishan 
.- Ahuja. v. Collector, Raipur vo 15 
AIR .1967- SC. 1048, - n3 dO 
AIR 1966. Andh Pra 310 ERS at s va t7 
ATR 1965 SE .661,0 vai. oa’ 30 
AJR . 1962. SG 386 noii ST 
‘ATR 1961 SC 1095 > >.. >o W 
AIR 1961 Gui.38 > > ʻou H 
AIR 1960. SC 430. :- (+ o> 1 86 
AIR 1960 SC 1355 . s -15 


1969 . AC 336 ; (1960)..2 WLR 380: (4960) 
ral All, ER 446, Mungoni. vV. Sa 
General ot: Northern: „Rhodesia. ..10 


-< V} S: Dabir with N; C: Jain, Fakhrud= 
din and C. `L, ‘Kotecha, for- Petitioners: 
A. M. Mathur: Advocate “General with 
M. Vi‘ Tamaskar,' ‘Govt. | “Advocate: for 
Respondents. SERR 8 


G P. ‘SINGH, c J. Hi his’ order Shat 


also. dispose | of. _ Mise. Petitions.. Nos. 
TAL 758, 759, 763.. 768, 771. 774, 783, 782. 
796, 797. 800, , 802, 803. 810," 813, 817, 
. 831, 833, 837, 840. 844, 846, B47, . 848, 


858_.and 873 all of .1980 . and Misc’ Peti- 


tions Nos, 1, 12, 16. 38.. 91, 105,’ 188, 
169, 202, 322, 339 and 362.all of 1981. ` 


: 2, © Petitioner No. 1 in M.-P. No. 723 
of 1980 is Madhya `’ Pradesh Ration 
Vikteta Sangh, a! régistered society re- 


presenting the interest ‘of ration shop. 


holders at the State level in Madhya 
Pradesh. ` The other petitioners in- this 
petition and other pétitions ‘are’ ration 
shop ‘elders or their societies or asso- 
ciations at different ‘levels. Ration . shop 
holders are retail dealers.. appointed 
under clause 3 of the. Madhya . Pradesh 


Foodstuffs .(Distribution) Control. Order, ` 


1960,. hereinafter referred- to` as ‘the 
.1960:-Control Order, for running ration 
shops set up ‘by: the State: ‘Government 
mider a Government ‘Scheme. “ Sins 


.. 3. The 1960 Control Order, ‘was madè. 


by.. the State Government under ` Sec. 3 
of the Essential Commodities Act, “1955, 
in the exercise of its delegated power 
under S. 5 of the Act, cL 2 (a) defined 
“appointed retailer’ fo mean a retail 


dealer , appointed , under ce]. 3 in respect 


of any foodstuff. © ‘Clause’ ‘2 (Ñ). _defined 
“Government ` Scheme” ; to’ mean a 
Scheme’ for distribution. of” foodstuffs to 
consumers through fair’ “price - shops ‘bet 


M. P. Ration Vikreta-Sangh v, State: «© i 


ftom a’, wholesale dealer’: against” 


. State’ Government. to distribute 
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up by the Government in this- behalf; 
Clause 3 (4): provided., that, witha view 
to.. distributing . -foodstuffs under -the 
Government- Scheme, - the: Coliector: may; ` 
by.order, appoint in respect of any area 
any person as a retail dealer.in respect 
of any. foodstuffs for the: purpose “of this 
Order. and , thereupon. such : retail: dealer, 
shall be: entitled. te. supply: .in,i-accord- 
anoe. with. the provisions of: this: Order 
such -foodstuffs within such «area., The 
Collector’ was .given power-io- amend, 
Vary, - suspend or revoke. any: appoint- 
ment, if, in bis opinion, it was in the 
interest of the general public necessary 
er expedient so te do; Clatises 11 to 15 
dealt with; the manner of working ofan 
appointed retailer,. The retailer was to” 
obtain supply’ of "foodstuffs" from ‘such 
wholesale’ dealér as the Collector ‘may. 
ini ‘this behalf,’ appoint on’ ‘indents’ placed 


-By him’ with‘ “the” Collector. “The retailer 


was to deposit “~ the price of` ‘foodstuff 
allotted ` to’ him: ‘by’ the’ Collector, ` ‘and 
was ‘fequited ‘to | take ' delivery ` of the 
foodstuffs ‘from’ Govetnment ‘godowns ' or 
deli- 
very ‘permits, The retailer was “requir 
ed to bell the ` foodstuffs to, ‘consumers 
in such quantities and‘ at Such ‘rates as 
may. be specified in the orders made 
from time..to.time by the Government. 
The -1980 . Control. Order: also: provides 
in clauses: 5 to.10 for issuance: of ration 
cards to families. The appointed re- 


tailer was to. supply foodstuffs, te the _. 


holders of the family” ‘cards. ‘Provisions 
requiring ‘the appointed retailer to sell 
to the family card holders. and to main- 
tain accounts etc. were made in clauses 
16. to 22, Briefly: Stated, the 1960 Con- 
trol, Order, was. designed. to. enable the 
_feod- 
stuffs. at. fair prices. , to . consumers 
through fair price. shops set up by. it. 
The appointed. retailers were. to run 
these’ shops.-. The’ price at which food- 
stuffs were supplied. for fair price. shops 
and at ‘which they were sold. by the. ap- 
pointed . retailers were fixed by- the Gov- 
ernment which left a small. margin. of 
profit, er commission to the appointed 
retailers, $ 


par LO Seat et ee tes 
On 28th ‘October. 1980- a ‘wireless 
message: was’ ‘Sent ` to the - ‘Collectors 
intimating the’: ‘Governments “decision 
that: thé “appointment” of retail : dealers 
was to “be excluded from’ thé purview. 


id ‘Aye 


of ‘he's 1960- ‘Control Order ‘with effect 


from let’ November, -1980 and that such 











1981. 


retail dealers witl thereafter function 
under executive orders. The Collectoxs 
of the Districts were given. power to 
appoint new retailers and-to suspend or 
cancel their appdintments. They were 
also instructed to give preference to 
co-operative societies in making such 
appointments. In pursuance of the po~ 
liey contained in’ this ` wireless. mes- 
sage; the Government issued the Order 
dated 30th October, 1980 under See. 3 
of the Essential. Commodities Act 
amending the 1960 Control Order. The 
important amendments made:.by this 
Order were that clauses 3, 4, LE to 16, 
18 to 24 and 26 were omitted. These 
clauses dealt with appoimtment and 
functioning of retail dealers for running 
fair priee shops under he Government 
Scheme. 


5.. It was at this stage that the peti- 
tioners’ filed the present petitions under 
Article 226 of the Constitution challeng- 
ing the Government decision communi- 
cated to the Collectors by wireless. mes- 
sage on 28th October. 1980 and the 
amendments made in the 1960 Contral 
Order, by Order dated 30th October. 
1980. By interim orders: passed in these 
petitions status quo was directed to- be 
maintained. 


6. During the nd of these 
petitions. the Government made a 
Scheme for distribution of — foodstuff 
through fair price shops under . CI,- Z (dj 
of the 1860 Control Order by: notification 
dated 20th March, 1981. ‘he petitioners 
in M. P. No, 723 of 1980. by rejoinder: 
which was adopted by other petitioners, 
also challenged the validity of- the 
Scheme so made by the Government. 
We have already noted that e?ause- 2.(d) 
defines “Government Scheme” to mean 
the seheme for . distribution -of food- 
stuffs to consumers. through fair price 
shops set up by the Government in this 
behalf. By the amendments made in: 
the 1960 Control Order by Order dated! 
30th October. 1980, -clause 2-BB was 
added to define “fair price shop” to 
mean: a shop: set up’ by the Government 
under the Government. Scheme: Clause 
3 (1) of the Scheme: provides for setting 
up of fair price shops by the Collectors 
in. each distriet:: The guidelines for this 
purpose are given. in. clause 3 (2). Brief- 
Ty stated, one fair price shop is. to feed. 
a population of nearly 2000 and care 
has to'be taken that no consumer may 
have to travel more fhan five kilo- 
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meters for reaching a fair price shop. 
Clause 4 of the: Scheme deals with ap- 
pointment of agents for running fair 
price’ shops. ‘Clause 4 (1) specifically 
declares that the agent. will have no 
legal ownership of the fair price shop. 
Clause 4 (2) gives -guidelines which a 
Sub-Divisional Officer has to follow in 
the appaintment of. agents. The > first 
guideline is. that co-operative societies 
are to.be given first preference. Ii 
there is’a co-operative society in an 
areg a written refusal has te be ob 
tained before appointing another person 
as agent in respect of the fair - price 
shop for that. area. The other guidelines 
contained: in cl. 4 (2) are that. appliea- 
tions will be invited. for appointment 
of agents and the applications received 
will be considered on merits: that. in 
case of two applicants of equal merit, 
appointment would be made of .the ap- 
plicant whose application is received 
first; that the appointed. agent should 
have satisfactory financial condition. so 
that he may carry out the obligations 
laid on him under the Scheme and. that 
he must. not be an. adjudicated insol- 
vant and must. be of good character and. 
must not have been convicted. of an. of- 
fence and must not be of unsound mind. 
Further, an applicant who carries on 
his independent business. in the food- 
stuffs which are to be distributed. through 
the agency of fair price shops. cannot be 
appointed! as agent. The agent appoint- 
ed’ by the Sub-Divisional Officer has to 
enter into: an agreement with the State 
Government as required. by cl. 5 for 
running the fair price shop and has to 
deposit certain amount as security, A 
co-operative society appointed as agent 
is not required to deposit any security. 
CL 6 provides that the agent will ob- 
the 
fair price shop from such agencies as 
may be directed by the Collector. It 
also provides that the agent will sell 
the foodstuffs only to a person holding 
ration card or permit and the quantity 
sold will be- entered in the ration card. 
Clause 7 regulates: the size of fair price 
shops and’ the time when ‘they are to 
remain open. Clause 8 provides that 
the agents. will be paid commission and 
other expenses at the rates fixed ‘by 
the’ Government: Clause $ — requires 
the agent to maintain registers as may 
be directed by the State Government. 
Clause 10: provides: for displaying a 
beard on the’ shop specifying the price 

















e pss ‘foodstuffs, their: quantity ete. “Cl. ke 


Es Aplectors: Cl: .12--! provides. 

that’ ‘the agents will. follow.- the., dirėc- | 
‘tions’ issued  ;from -time to :timexby ‘the. 
<- State . -Government and :ọthħer- authori- 
ae ‘ties: Glaise: 483: -deals with, penalties.. -In ~ 
“ edse.an. ‘agent -is fourid. tọ: have'.contia- ` 





: '- yened “any. condition ` of -the “agreement, 
“his. appointment- cán.. be~ :Sugnended’, “or : 


‘eancelled.: : ‘Clause -14 makes; provision’ ` 


“for. an, appeal: ‘against ‘orders ‘made; under ` 
the: scheme by Sub: Divisional ‘Officers: m 


Vein’. authorised : Officer.) os i 
i rae The- effect ofi the: Cae brought ` 
about - by deletirig- from’ ‘the 1960' Con- - 
trol -Order at ‘provisions: - - relating to 


‘appointed’ retailers and by framing of a 


> néw schemé for “appointment of agents 


for running: fair: price shops is that the. 


petitioners ' ‘who. were _ appointed: ‘retai- 
ters © under the, Control ` Order - ceased to 
have: "any, authority te run fair.price-shops 
which . -now be. .opérated*: by -the 
“agents. ‘cepniite under the Scheme: It 
is: ‘for this; reason thatthe’: petitioners 
-Ñ these: petitions’ challenge the. validity 
f: the - amendments ‘made in the. 1960 
+ €ontiol : “Order ° ‘by Order dated 30th- Oc- 
‘tober :1980° and ‘the -- 
r Ath “March, 1981.. 


” +8. The. first contention of the Tia l 


ounsa. for’ the.: petitioners . is that. the 
Order, . dated _ 30th - October. -1980 | passed 
by thè State Government amending the 


£960 Control: Order. is invalid. .and void’ 


as: ‘it was made without. the ‘concurrence 
of the Central Government. -It is 'árgu- 
èd that. the, 1960. Control „Order ` was 
made. by. the Staté. Government: in. exer- 
‘cise lof? its- “delegated power ‘inder S. 5 | 
“of the. Essential Commodities Act `- . with 
. the, concurrence of. the Central.” Goyèrn- 
iment” and:, ‘therefore. - any ‘amendment of 
that. Order . could , only be made, with the 
‘goncurrence: Of ‘the’ ‘Central’ ‘Government, 
‘Learn _ counsel ` in. this . connection Te- 
ferred to Se. 21 of. ‘the: - General - Clauses 
Act. 1897." ls 
hg Sect 3 üy ‘of ‘the Essential Coria 
moqities Act, 1955, confers . power — on: 
e -Central ‘Government. te-make. orders 
“or. regulating. -orz prohibitinis -the- produc- 
‘tien? supply-and distributien . of; an_essen- 
„tial :commedity and trade or -commerce 
‘therein ; if it vis - of opinion--that it, is 
“Recessary: . Or - “expédient.. $0 te. do, ‘for 
` maintaining ` or: incréasing. . ~ supplies’; ` OÈ 
for. securing - “equitable. distribution - and 
availability. át- fair“ “prices: -ete The 
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a Bequires* the | cagents:: to =send : ‘auarterly..” m 
~ J teturns.: tó üp 


"scheme - made on 
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‘powers. ‘the Central’ ‘Government™ té-.de= . 
: lewaté thë: Dower. ta ‘make: Order’ or. issue; 
“notifications, sunider Section . 3: in _felation: 
‘to such: matters: ‘and: ‘subject: “to. -such con+ 
‘ditions . „as „hay. be. specified iby it to: a): 
.. such: officer’.or’ “authority. ‘subordinate to: 
the :. Central: ~ “Government,” or..(b)=such - 
"State ; -Gevernments' or. such officers: or | 
„authority: ‘subordinate to “State Govert- ` 
„ments. as may be’ specified. The ‘Cen- 
‘tral Government délegated: the power: to. 
“the - ‘State Goverhments: ‘under: Section. 3 
-by : notification .No- G.‘ S;- R.::1088 datéd. . 
15th November: 1958.7 It? was-in- exercise’ 
of. that. pawer that the.. 1960..:Control | 
Order.. was made by.:the State: Govern- 

ment. The delegation ` ` made:. ‘to. the. 

State Gọvernments-by „the said ro ae 
tion required concurrence of ‘the . Cen- 

tral . Government _only in: respect of - 

Orders made by the’ State ‘Governments 

in. relation to the matters, covered - by- 

cLa) of ‘Section `3 ` (2) OF. in regard. to 

‘regulation ` of “transport: ` specified ` in. 

‘el. (d) of the“ said section: ‘The. 1960. ‘Consi : 
trol. Order ` ‘did’ not relate to" ‘these maf- 
ters and, therefore,” concurrence. “of. the 
Central _ Government ‘was - not. needed, ; 
still concurrence was taken. as: a ‘matter’. - 
of abundant caution. .The 7 -notification - 
No. G.-S. R. 1088. dated 15th November. 
1958 issued under ` Section’: 5, was ‘super- 


_ seded - by _ subsequent. ‘notifications: - . The 


relevant. notification ‘ under. “Séction | 5 
which „was. in force: ‘at: the, ‘time. “when 
the State Government ‘issued its ‘Order 
dated: 30th - October, '-: ‘1980: - amėnding 
_ the 1960. Control- Order is: G; "SR. 800- 
dated 9th--June:` 1978.. Concurreñce = of” 
the. ‘Central Government. ‘under: this ‘nott 
fication: -is ‘needed, when the- ‘Order’ to be 


. made, relates -to cany: matters: > ‘specified ` : 


in. clause.: fa): (o), or{f) of subséttion: (2) 
of, Section 3. or in >regard--to. distribution. . 
. or disposal: of; foodstuffs « cto: places: : out” 
side. the- State. or -in -regard: to “regulation” 
of transport of.:-any ./foodstufisi:- under ` 
al: (d)- of -the-said -sub-section Ft iz >not. — 
disputed that neither the: 19602 Control ` 
Order: nor the amendments. made: there- - 
in-:bv- the Order--dated.-, 30th; 1.Qctober. 
-4980 relate: to. any cof: these- matters: :and 
‘go. concurrenceé:. ‘of the: Central Govern-" 
ment” was not ‘ifecessary-7: for" yeaa : 
these Orders: in, decotdante 2 “witht 
‘lecation of. powers made: by Nes 
s Government. 
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he“ argument. merely is | 
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that- as.-concurrence.of«the Central Gov- 
ernment was taken while making - the 


1960 Control Order, even though it was - 
‘not needed: it: could not.be- amended ~ 
In our opin- | 


without such concurrence. 
ion. this. argument cannot be accepted: 
The power to make-an order under Sec- 
tion 3 of the Act in’ respect of matters 
covered by the 1960 Control Order de- 
legated to the State Government under 
Section 5 does not require concurrence 
of the Central Government. The con- 
currence of the Central Government 
taken before making the 1960 Control 
Order was wholly unnecessary as to 
the validity of the Order. The concur- 
rence taken by the State Goovernment 
in such a situation does not debar the 
State Government from modifving the 
said Order in exercise of its delegated 
power under Section 3 read with Sec- 
tion 5 without. obtaining the concurrence 
of the Central Government. Section 21 
of the General Clauses Act has no ap- 
plication here. The principle under that 
section would have applied had it been 
necessary to obtain the concurrence of 
the Central Government for making an 
order relating to the matters covered 
by the 1960. Control Order. As such 
concurrence was not necessary. absence 
of concurrence for’ amending the 1960 
Control.Order does not make the amend- 
ments invalid) The concurrence given 
by the Central Government before the 
making of the 1960 Control Order did 
not make that Order an .Order made 
by the Central Government. - It © still 
remained an Order made by the State 
Government and, therefore. the State 
Government could amend or vary that 
Order in exercise of its delegated power 
under Section 3 read with Section 5. As 
it was not obligatory under the delega- 
tion to obtain concurrence of the Cen- 
_ {tral Government, the Order dated .30th 
October 1980 amending the 1960 Con- 
trol Order is perfectly valid, although 
no concurrence of the Central Govern- 
ment was obtained before its making. 


10. The second contention raised by 
the learned counsel for the petitioners 
is that formation of opinion under Sec- 
tion 3 of the Essential Commodities Act 
which .is necessary for making an order 
under that section, could not have been 
delegated and was not delegated under 
Section 5 to the State Government. The 
formation of opinion under Section 3 by 
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~ the: Central. Government is ‘a; condition 


or restriction. for exercise of the power 
under that section. When Section 5 
enables the Central Government to de- 
legate its power under Section 3 to the 
State Government, it clearly means that 
the -delegation will necessarily carry 
with it the condition or restriction for 


-the exercise of the powers. It is, there- 


fore. wholly incorrect to say that the 
formation of opinion necessary for ex- 
ercise of the power under Section 3 
could not and was not delegated to the 
State Government under Section 5. 


‘Similar delegations: under different sta- 


tutes have been upheld in a number 
of cases;. see Mungoni v. Attorney- 
General of Northern Rhodesia, 1960 AC 
336: Syed Shah v. Commissioner of 
Wakfs. AIR 1961 SC 1095: State of 
Bombay v. Shivabalak, AIR 1965 SC 661 
and Khambhalis Municipality v., Guja- 
rat State. AIR 1967 SC 1048. 


11. It was then contended that the 
scheme made by the State Government 
by Order dated 20th March, 1981 suffers 
from sub-delegation. It is argued that 
the State Government could have made 
these provisions is an order made under 
Section 3 read with Section 5 of the 
Essential Commodities Act as was the 
position under the 1960 Control Order 
before its amendment, but it has no 
power to make a scheme for distribution 
of foodstuffs under clause 2 (d) of the 
Control Order. 

12. We have already noticed that 
clause 2 of the 1960 Control Order which 
still continues after the amendment, 
defines a Government Scheme to mean 
a scheme for distribution of foodstuffs 
to consumers through fair price shops 
set up by the Government in this be- 
half. -The 1960 Control Order, as in- 
itially made, covered two matters. name- 
ly. (1) appointment of retail dealers 
for running fair price shops of the Gov- 
ernment. and (2) issuance of family 
ration cards. By the amendments made 
by Order dt. 30th October, 1980 the 
matter relating to apointment of retail 
dealers for running fair price shops has 
been taken out from the Control Order. 
The Control. Order as it now stands 
only covers the matter relating to dis- 


_ tribution of family ration cards. The 


scheme made by the Government by 
Order . dated 20th March, 1981. not. deals 





with the setting up, of fair price shops 
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‘but also with.the appointment: -óf agents 
for operating these'.shops. The. ' argu- 
‘ment ‘of~ the -leained: counsel” : ‘assumes 
that the Government Scheme for setting 
‘up fair price shops: and appointment of 
‘agents: for their- operation. can be made 
only in exercise -of the’ power -conferred 
by Section 3 of the Essential Commodi- 
ties ` Act.. The. «executive power of a 
State as provided in: Article 182'of the 
Constitution extends to the matters with 
respect to which: the Legislature of the 
State has! power to make laws. The 
topic of distribution of foodstuffs is 
covered ‘by:‘Entry 33 in List HI of the 
7th Sch. and so the executive power of 
the State extends to this topic... The 
‘Government: can, thereforé, make «= a 
-|scheme: for distribution of foodstuffs 
through its fair price shops -in exercise 
of its’ executive. power without resort 
to any. legislation’ provided :the same is 
not inconsistent with ‘any.. provision of 
law. Section 3 of the Act may enable 
the making of such. a scheme by statu- 
tory orders, but it is. not. necessary. that 
the scheme must. be „made in that man- 
ner. In, ithe absence. of any provision in 
the Act. or, in. the Orders made there- 
under that . no. such scheme can be, made 
by, the State Government. in the exercise 
of its executive. power, -the Government 
can make such a scheme without. re- 
course to any statutory power. purely in 
the exercise of its executive. , power. 
i Till the 1960 Control Order . contained 


ithe provisions relating to the appoint- - 


ment of retail dealers, for operating fair 
price shops set up by -the Government, 
no executive power could be exercised 
for making a ‘parallel scheme for ‘operat- 
ing. fair price | shops through agents’ as 
that would have contravened the provi- 
sions of the the , Control Order. But 
after“ the ‘Control Order was amended 
and.. the matter relating to the appoint- 
'ment of. retail dealers was ‘taken out of 
‘its purview, there was..left no impedi= 
ment for the exercisé. of the Govern- 
'menËs, : executive “power to- make a 
scheme, for, appointment of agents , to 
operate . fair price shops. The schéme ‘is 
‘thus , not made , in the. exercise of any 
‘power conferred by. the, Control Order. 
Clause 2 (d), of the Control Order only 
defines , the” expression “Government 
‘Scheme” ` and it does” not conter any 
ipower to make a scheme., The. ‘defini- 
(men itself ‘postillates that. the’ Govern- 





ment Scheme is one “which is Made ih 
the exercise of its executive power, It 
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cannot therefore be said that the 
scheme is.made in the exercise of anv 
sub-delegated' power ‘under the 1960 
Control Order. The argument.that the 
scheme’ suffers from the vice: of - sub- 
delegation must, ‘therefore: fail, - 


<13. at was then contented that the 
Order dated 30th: October, 1980 amend-’ 
ing the 1960 Control -Order and- the; 
Scheme. made- on. 20th March, 1981. are: 
bad for the reason that they were not: 
laid before. Parliament as required by’ 
Section 3 (6) of the Essential Commodi- 
ties Act. - This contention: is also with-: 
out any merit. Section 3 (6) provides: 
that every order’ made under Section 3. 
(1) by the Central Covernment or. by: 
any officer or authority of the. Central 
Government shall -be laid before. both’ 
Houses of Parliament as soon as may: be’ 
after it is made., The.. Order made by: 
the State- Government on 30th October.: 
1980 amending the :1960 ‘Control Order 
is not..an. order made: by the. Central’ 
Government or .by any officer or autho-: 
rity of the Central Government. -The 
laying. requirement of Section 3 . (6): has, 
therefore, ~no application to such an; 
order. .We have already.seen that Sec- 
tion. 5. empowers the Central Govern’ 
ment to delegate its: power under Sec- 
tion 3 in. favour of (a) such officer or 
authority subordinate to -the . Central 
Government, -or (b) such State: Govern- 
ment or such officer'or authority subor-, 
dinate to State Government, as may be 
specified in the: Order :of delegation. 
The-laying requirement in Section’ 3.. (6Y 
is applicable only: in case of. orders 
made by the Central Government: and 
officers: or authorities>subordinate to the 
Central Government. Section 3- (6) has. 
no aplication when an order is -made. 
by .the | State: Government or an officer 
or authority. subordinate to'it. -Further 
the laying requirement under Section 3 
(6) is affirmative in:-nature. : Even «.. if 
there. is non-compliance of: such a ‘laying 
requirement.. the -- order..made. becomes’ 
operative even though it is not laid and 
the ‘omission’ to lay order has no effect 
on its validity. See ' Atlas Cycle Indus- 
tries ‘Ltd.’ v: State of Haryana, ‘© ATR 
1979 “sc 1149. - As ‘regards ‘the’ scheme 
made ‘on. ‘20th’ ‘March, 1981, there is an 
‘additional ground that’ it was ‘not: made 
in. ‘éxercise of _the power ‘conferred by 
Section '3' read “with Section 5 of the Act 
and was “made in, exercise ‘of the’ ex- 
ecutive ‘power óf the ‘State! The laying 
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paue therefore; had: no applies tion ‘to 
the scheme, ~~ at 


14. it was then | contended. ‘that “the 
scheme’ creates a. monopoly . in, ‘favour 
of co-operative societies and. that such a 
monopoly _ is violative. of petitioners’ 
fundamental rights under ` Articles 19 
(1) (8) ánd 14 of the ` Constitution. oh 


15. Before considering this ‘conten- 


tion, we have to take into account the’ 
real nature and character of the scheme: 


and the status of agents appointed: under 
it for. running fair price shops. - ‘As. 


already ‘noticed, the scheme directs the: 


Collectors. to set up fair price shops for 


distribution ` of foodstuffs: at fair prices. 


to consumers holding... ration-cards: - or 


permits. The agent appointed ‘inder: 


Clause 4 of the Scheme has no owner- 


ship. of these shops`. ‘His status is mere- 
‘ly of an agent. to run the.’shop’ under: 
‘an agreement entered into with '- the: 


State Government. The agent -gets 


merely a commission. a9- provided ~- in- 


Clause 8. The formulation’ and’-imple- 
mentation of a scheme relating to: fair 
price shops for distribution’.of: foods- 


stuffs to’ consumers at fair prices’in ‘days’ 
of scarcity which we are facing these 


days is an important Governmental ac- 


tivity of a welfare State. The fair price 


shops are established by ‘the Govern- 
ment, The Government can _ - ‘operate 
them by appointing -its own :-servants. 
Under the scheme’ as ‘frarned, 
shops are operated by agents who ‘enter 
into agreément with the Government: ‘No 
person' has 'a' fundamental right to be- ap- 
pointed as an agent of the Government 


for running the Government shops. It 


is open 'to the ‘Government to devise a 
reasonable policy for appointment of 
agents. The only ‘thing necessary. is 
that in making appointments of agents 


there should be’ no discrimination viola- 


tive of Article 14 ‘In this background; 
there iš no question :-of infraction of 
Article 19 (1) (g) as the petitioners have 
no fundamental right to carry on busi- 
ness as agents of fair price shops set:up 
by the Government. The pétitioners’ 
fundamental right to carry on business 
in ‘foodstuffs ‘is ‘not restricted by ‘the. 
scheme. The normal wholesale and re- 
tail business in foodgrains is regulated 
by: the M.: P. Foodgraings':: Licensing: 
Order 1964. The petitioners. can apply 
for and’ obtain licences under that order 
for carrying on’ wholesale ‘or: ‘retail busi- 
ness. The 1960 Coritrol Order and the 
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scheme -made by -the -..Government on 
20th : March; :1981 have: nothing. to do 
with the»:general: retail or ‘::: wholesale 
business: in foodstuffs. -The 1960+ Con 
trol Order and the -scheme «are: restrict-}. 
ed: to. the: distribution: of foodstuffs to 
ration-card holders from ‘' Government 
ration shops. In dealing with Clause 3 


of '‘the.1960- Control Order: before its 
amendment,:.a Division..Bench of ~ this. 
Court: in Radha Kishan Ahuja*:v. . The. 


Collector. Raipur; M. P. No. 414° of: 1973, 
D/- 13-3-1974.- observed as follows : .. 

“Learned counsel: for the petitioners 
then contended that the Collector was. 
wrong in «stating that. the appointment 
of a dealer is a privilege which can be 
withdrawn. ‘He submitted that the peti- 
tioners have’ a fundamental - right to 
carry on- business in foodstuffs. and: 
their appointment: as retailers cannot be 
said to be grant of- a privilege... The 
formulation: and. implementation of. a 
scheme of.rationing for equitable distri- 
bution of .foodgrains -to coñsumers. in 
days of scarcity is -a vary - important 
Governmental activity:! of: a welfare 
State .See.: Director of R. & D. «wv. 
Corpn. of Calcutta, AIR 1960 SC 1355 
at pp.: 1361,'. 1363, 1364. The Govern- 
ment may implement. a scheme `of 
rationing either by opening its own 
ration shops or by appointing other per- 
sons as retail dealers for. distribution 
of foodstuffs.: ‘The scheme :imder Sec- 
tion 3 of.the Control Order is that there 
will be»a Government scheme for dis-. 
tribution of foodstuffs. to consumers 
through fair price shops and that any: 
person may be appointed: as a_:retail 
dealer for ` the purpose ‘of ‘distribution 
of food stuffs to:the: ration card holders. 
No person has a right to :be. appointed 
as a retail dealér and itis left to the, 
Collector: to ‘appoint any person as:.2 
retail’ dealer,’ . As already observed, the 
appointment as a retail dealer.can > be, 
revoked ‘by the Collector. No person 
has a fundamental -right to implement: 
a: scheme “of distribution of foodstuffs’: 
formulated. by.. the Government. The. 
Control Order does not restrict the or- | 
dinary right-of a citizen to carry . on. 
business in foodstuffs: it. provides . the. 
method ‘of implementation of,a Govern-i 
ment scheme of rationing. In this back~ 
ground, we are of opinion. that appoint-, 
ment of a person as a dealer .mder Sec-. 
tion 3: (1) of the Order is more in the. 
nature’ of privilege * which can ‘be with- 
drawn undér S.'3 (2) 0e Sru ooo sba 
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These observations strongly -support our 
conclusion that the, petitioners’: funda- 
mental rights to carry on business under 
Article 19 (1) (g) has not been restrict- 
ed.or affected by. the amendment of the 
1960 Control Order or by the scheme 
it made. on 20th March 1981. 


16. The next question is whether the 
petitioners’ fundamental right under 
Article 14 has in any way been infringed. 
Article 14 permits a reasonable classi- 
fication. Clause 2 of the scheme directs 
that a co-operative society be appointed 
as agent for running fair price shops in 
preference to others. It is only when 
the ‘co-operative society in the area con- 
cerned refuses to accept the appoint- 
ment as agent that any other. person 
can be appointed as agent. Although 
Clause 2 refers to co-operative societies 
in general, it is reasonable to assume in 
the context of the scheme that the in- 
tention is to refer to Consumers’ Co- 
operative Societies and not all types of 
co-operative societies. A contrary con- 
truction would lead to absurd results. 
For example. if a co-operative society 
is constituted for carrying on motor 
transport business, it cannot be held 
that the intention of Clause 2 was to 
make such a society agent of the Gov- 
ernment for running a fair price shop 
under the scheme. Indeed. the learned 
Advocate General conceded before us 
that by a co-operative society in Clause 
2 is meant only a consumers’ co-opera- 
tive society and it is only to these so- 
cieties that preferential rights of be- 
coming agent is given by the scheme. 
So the position boils down to this that 
the scheme seeks to prefer consumers’ 
co-operative societies in the matter of 
‘appointment of agents for running fair 
price shops. It is only when such socie- 
ties refuse to accept appointment as 
agent that others can be considered for 
appointment. Consumers’ Co-operative 
Societies stand as a class from others. 
There is a reasonable basis for the Gov- 
ernment policy that as far as possible 
consumers’ co-operative societies should 
be appointed as agents. As observed 
` by the Supreme Court in Narendra 
Kumar v. Union of India. AIR 1960 SC 
-430 at p. 437 it has been the endeavour 
at least in modern times for those re- 
snonsible for social control to keep mid- 
dlemen’s activities to the minimum and 
to replace them largely bv co-operative 
sale societies'of producers‘ and co-opera- 
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tive purchase: societies. of- the consumers, - 
In Gopal Brothers v. State of M. Pi 
M. P. No. 266 of 1980; decided on 22nd 
September. 1980 and Kuldeep Mehra v. ` 
State of M. P.. `M. P. No. 261 of 1980, 
decided on the same date, it was held 
by a Division Bench of this Court that 
a favoured treatment given to co-opera- 
tive societies in relation’ to sale of -Sal- 
seeds did not violate Art. 14 of the 
Constitution. In that connection it was 
observed that co-operative societies help 
to promote co-operative movement in 
furtherance of the directive principles 
contained in Article 39 of the Constitu- 
tion and that co-operative society is 
clearly in a category distinct from a 
private trader who carries on business 
only for individual gains with no benefit 
accruing to the society in general. ` In 
our opinion, the preference given to co- 
operative societies by clause 2 of the 
scheme does not create unreasonable 
classification and is not violative of 
Article 14 of the Constitution. 

17. Learned counsel for the petition- 
ers relied upon Mannalal Jain v. State 
of Assam, AIR 1962 SC 386; Ramanlal- 
v. M. S. Palnitkar. AIR 1961 Gui 38: 
District Collector, Hyderabad v. Ibrahim 
and Co.. AIR 1966 Andh Pra 310 and 
Hrudananda v. Revenue Divisional Com- 
rnissioner,-AIR 1979 Orissa: 13 to support 
their argument that grant of monopoly 


to a co-operative society violates the 
petitioners’ fundamental rights under 
Article 19 (1) (g) of the Constitution. 


Mannalal Jain’s case related to Assam 
Food Grains (Licensing and Control) 
Order, 1961. It was held in that case 
by a majority of three against two that 
grant of licences to co-operative socie- 
ties with a view to create monopoly in 
their favour violated Article 19 
(1) (g) of the Constitution, Now, the 
Assam Control Order dealt with by the 
Supreme: Court’in Mannalal Jain’s case 
prohibited any business in rice and pad- 
dy in wholesale without. a licence. The 
denial of licence under the Control 
Order to the petitioners in that case and 
grant of the same in favour of co-opera- 
tive societies deprived the petitioners 
of their right to carry on wholesale 
business. .It is. in this context that it 
was held that a monopoly was created 
in favour of co-operative societies which 
was not saved by Article 19 (6). The 
position in the instant case is entirely 
different. Here. as already pointed out, 
the..petitioners are. free to-carry on re- 
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tail -or wholesale business in. foodstuffs 
by obtaining. licences -under the. M.~ P. 
Foodgrains Dealers Licensing. Order, 
1965. The petitioners have no funda- 
mental right ‘under Article 19 (1) (2) 
for operating fair price shops set up 
by the Government for distribution of 
foodstuffs to ration card holders. As the 
petitioners have no fundamental right 
to run Government ration - shops, 
is no question of violation of any funda- 
mental right under Article 19 (1) (8). 
The other cases relied upon in this con- 
text which have been mentioned above 
are also distinguishable on the same 
basis. In Ramanlal’s case, the Guiarat 
High Court held that the action of the 
State Government under the Essential 
Commodities Act in entrusting whole- 
sale distribution of sugar to co-opera- 
tive societies to the exclusion of other 
licence holders was violative of Article 
14 of the Constitution. It would be no- 
ticed that in Ramanlal’s case because of 
the Government policy the other licence 
holders were deprived to carry on any 
wholesale business in sugar which they 
were entitled to do under the Bombay 
Sugar Dealers Licensing Order, -1959. 
As explained above, the petitioners are 
not deprived of their right to carry on 
any retail or wholesale business in food- 
stuffs by obtaining licences under the 
M. P. Foodgrains Dealers Licensing 
Order. 1964. The Government scheme 
only deprives them to become agents of 
the Government for running Govern- 
ment ration shops. Ramanlal’s case is, 
therefore, distinguishable in the same 
manner as the decision of the- Suvreme 
Court in Mannalal Jain’s case. The 
Andhra Pradesh case of District. Collec- 
tor. Hyderabad v. Ibrahim and Co. 
(supra) also related to grant of mono- 
poly of sugar distribution to a co-opera- 
tive society violating the rights of other 
businessmen under- Article 19 (1) (g) of 
the Constitution. For the reasons al- 
ready given. the case has no application 
here. In the Orissa case of Hrudananda 
v. Revenue Divisional Commissioner 
(Supra), monopoly was created in the 
matter of grant of quarry lease which 
violated the rights of the petitioners in 
that case to carry on quarry business: 
This case is also of the same category 
and is not applicable to the facts of th 
instant case. - 


18. It was then contended that. the 
order: dated 30th October, 1980 amending 


M. P. Ration Vikreta Sangh v. State 


there . 
‘No. 723 of 1980. 


. therefore, 
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the 1960 Control ‘Order and: the Scheme 
dated 20th March 1981 were: made with 
a mala fide intention of ousting all exist- 
ing appointed retailers: Reference in 
this corinection is made to certain state- 
ments and speeches made in November, 
1980 by the Minister of State for Civil 
Supplies which were published in news- 
papers and which are exhibited collecti- 
vely as Annexure A in Misc. Petition 
It is stated in these 
speeches that the previous Government, 
meaning thereby the Janta Government, 
appointed R. S. S. persons as retail 
dealers who corrupted the distribution 
system. The Minister who was joined 
as a party has not filed any return. The 
return filed by the State, however. says 
that the amendment of the 1960 Con- 
trol Order and the Scheme were to im- 
prove the distribution system of food- 
grains through fair price shops and that 
there was no political motive behind 
the Government action. It is further 
stated that the Minister of State con- 
cerned is a political person and may 
have made political statements but the 
Government has no political motive be- 
hind the impugned scheme. The re- 
turn of the State Government does not 
support the alleged statement of the 
Minister of State that the distribution 
system set up under the Janta Govern- 
ment was entrusted to R. S. S. men and, 
it was necessary to change 
the system. The stand of the Govern- 
ment is that the new scheme of distri- 
bution is only with a view to improve 
the working of the distribution system 


‘ and not to benefit any political party. 


It is a matter of regret to see a Minis- 
ter making statements which cannot be 
supported by the State Government. 
We are, however, satisfied that the new 
scheme made on 20th March. 1981 is not 
made with the object to benefit any 
political party. As already noticed. co- 
operative societies are to be preferred 
for appointment as agents and unless 
a co-operative society refuses to become 
an agent, no other person can be ap- 
pointed agent. It cannot be assumed 
that co-operative societies in general 
have leanings in favour of a particular 
party. The policy under the scheme to 
give preference to co-operative socie- 
ties has, therefore. no political motive 
behind it. The amendments made in 
the 1960 Control] Order were approved 
by the Chief Minister. The scheme was 
also: prepared in consultation with him. 
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The ‘Minister. of State, no: doubt, ‘had a 
part to. play in formulation of the new 
scheme ‘which was finally: approved by 
him. -yet we. are not: ‘prepared to hold. 
having .regard ‘to ‘the terms of +: the 
scheme, that there was:any political mo- 
tive -behind it. The Minister  of:.State 
may: have. made certain statements . just 
for. the constimption. of his’ -supporters 
in the ‘public. The: statements so made 
cannot be seriously taken. At any-rate: 
as we are ‘satisfied’ that there was ‘no 
political motive behind the ‘scheme; the 
argument of: male fides- must be nega- 
tived. an 


19. te “was lactis “onctwaded: that the 
‘‘scheme ‘under the “1960 Control Order 
as it stood before its amendment’ was 
more in favour of “weaker sections of 
the society. and -for this reason’ the new 
scheme is bad. In this connection refe- 
rence is made -to the order’of the Gov- 
ernment dated 23rd August’ 1978. By 
this. order, the Government gave direc- 
tions in the matter of appointment- of 
approved: retailers. Co-operative ‘socie- 
ties, educated unemployed, : retired mili- 
tary personnel and their ` dependents. 
freedom fighters, members of Scheduled 
Castes and Scheduled’. Tribes etc.- were 
to be preferred in the matter of appoint- 
ment of retailers-in the order in which 
they are mentioned:’ So far as the pre- 
sent scheme’ is concerned, co-operative 
societies stand at'a: much higher footing. 
for it is only when: the co-operative so- 
ciety ‘in the area’ of the shop declines 
to become an agent that the question ‘of 
selection ‘of other ‘persons arises. The 
other -categories which were mentioned 
in the ‘order of 1978 “are not mentioned 
in the scheme for being given a prefer- 
ential treatment, - ` The omission in that 
behalf cannot make' the scheme invalid. 
The Sub-Divisional Officer has to select- 
the best person amongst the applicants 
for appointment as ‘agent for running a 
fair price shop in case no co-operative 
society is available. Reference ` was 
made in the course’ of argument to direc- 
tive principles of State Policy. ` The pro- 
visions in Chapter IV of the Constitution 
which contain the directive principles, 
are not enforceable and” ‘don-adherence 
to them cannot mäke a Government’ ac- 
tion invalid. In éur opinion. the im- 
pugned ‘scheme ‘cannot be declared’: in- 
valid by showing ‘that the: Government 
Order’ of 23rd * August 1978 was more ‘in 
favour ‘of weaker sections of the sociéty. 
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.20. -Before concluding,.we must state 
that we hope that -the :: implementation 
of: the new -Scheme would be ‘fair. and 
impartial and the Sub-Divisional ‘Officers 
would be ‘left. free to appoint: agents: in 
terms :of the scheme without ‘any politi- 
cal influence.. This we say because in 
one of the petitions: we find ‘that :.-the 
Sub-Divisional.. Officer suspended: a te~ 
tailer and granted the shop. to’ another 
person simply..because the M. L. A: - 
asked him to do so, The Sub-Divisional 
Officers. will disregard the alleged state“ 
ment of the Minister: that ~ the’ existing 
retailers of fair price 'shops'are in gene- 
ral R. S. S. men and the petitioners -and 
other existing retailers will be free 
to apply for being appointed as agents 
under ‘the new Scheme ‘and if ‘they ap- 
ply. their applications will. be consider- 
ed. on merits: We will also like to ob- 
serve-that to avoid any break in’ .the 
distribution: system, the authorities may 
consider. the -advisability..to continue thé 
existing ‘retailers till agents: are apponi 
A ee the new scheme. 


' The petitions fail and are ' dis- 
missed ‘without any ‘order as to costs,, 
The ‘security amount be refunded to the 


petitioners. 
Petitions dismissed. 
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M/s, Jawahar & Co., Katni and others, 
Petitioners. v. -State of Madhya Pradesh 
and others., Respondents.. 

` Misc. “Petn. No. | 361 of 1981; Dj- 8-4- 
1981. - : ' 

Constitution of ‘India, Art, 4 — M: P; 
Tendu Patta (Vyapar Viniyaman) ‘Adhi- 
niyam (29 of 1964), Sections 4, 7 and 12 
—' Disposal of Tendu Patta by ‘calling 
tenders — Tender containing clause of 
renewal of contract if ‘application made 
2 months prior to termination ‘of con- 
tract — Rejection of ‘such application on 
the ground that contract was far below 


upset price — Held :-rejection would 
violate Art, 14 of Constitution. $ 
In the instant case ‘the’ ‘disposal of 


tendu patta was made by Government 
by, calling tenders. The tender contain; 
ed a clause of renewal of, ‘contract if 
certain conditions were fulfilled. . _.The 


Pa ata 


Gy/HY/D72/81/5DD ~ pe piange” 
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tions, discrimination..was made...between 
-previous:..year’s -purchasers , only. on the 
basis that. persons denied renewal. were 
‘purchasers below. the upset - price while 
those granted renewal were- “purchasers 
at or above the unset, price in the previ- 
ous year. The real object. was pointed 
out as preventing, exploitation; of pluc- 
kers and growers of -tendu leaves, and 
the securing of the; full benefit from the 
trade, to the State. Therefore the clas- 
sification made must. bear a iust and 
reasonable rean to this object. 
(Para « 16) 


‘The two necessary conditions to avoid 
‘infringement of Article 14 in the pre- 
‘sent case were not fulfilled inasmuch as 
the, classification made between the pre- 
‘vious year’s purchasers merely on the 
ground that the class to whom renewal 
has been refused ‘were purchasers’ below 
the upset price while, the- others to 
‘whom it, bas been . granted were pur- 
chasers. at or., above. the upset price, 
hears, no rational , nexus - with. the object 
sought to, be achieved. - For this reason, 
having decided to act on the renewal 
clause, .no such discrimination could be 
made refusing -renewal - ‘only to . some 
merely because they were previous 
years’ purchasers . below the upset: price. 
However a different. formula for cal- 
culating the renewal price. payable. . by 
this class of purchasers could be laid 
down to ensure equality in payment. of 
‘the ‘renewal: price... ATR 1979° SC 1628 
and ATR’ ‘1960 SC: 1081 and: ATR -1981 SC 
hake Fol : pe Mo a ‘(Para -19) 

` Referred : "Chronological ' Paras 
rae 1981 SC-679.: ~(1981) , 1. ‘scc 537. 8 


‘(1981) MP No. 109. of 1981 Dj- 19-3- 1981 
tU (Madh Pra)“ $ va > a9 


AIR 1979: SC; ia eo ee SB 
AIR. 1969 SC1081. | 3. 8, 16 

v S. Dabir, : for Petitioner: 5S. L. 
‘Saxena, Govt, ` ` Advocate, ` “fór Rëspon- 
dents ps Oe 


SL S. VERMA, J= The oaly 3 . ques- 
tion. involved, in these -petitions is:. whe- 
ther, the „petitioners . who were pur- 
chasers of. some units. of tendu leaves. in 
the previous . year 1980, -having. exercis- 
ec their option for renewal of the same 
units during the -current year, 1981 in 
the. -manner . prescribed, - i have. -been 
illegally discriminated: by the State. in 
refusing,-them the.renewal when several 
other purchasers of :the previous year 
have .been:,: granted.. renewal - of -‘their 
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units under. the-same renewal’ clause? 
‘Fhe „facts relevant are. stated. hereafter. 
: 2. "The trade in “tendu~ leaves" by 
‘creation ‘of ‘State monopoly is- regulated 
by. the provisions of the Madhya- Pra- 
desh Tendu: Patta (Vyapar Viniyaman) 
Adhinivyam, ` 1964 (Act! No: 29 of 1964), 
‘hereinafter: called’ the’ Adhinivam.' By 
Section 3 of the Adhiniyam the ` area 
within which tendu, leaves are grown is 
divided into units. In. all, there were 
1806 such unit in‘ the State. during pre- 
vious year 1980 as well as the current 
year, 1981 with which we are concerned. 
The collection of tendu leaves usually 
starts each. year by the; end of. April 
and continues. till the break: of monsoon 
in the middle of June. . Under Sec. 4 
of the Adhiniyam the State Govern- 
ment may appoint, agents for the pur- 
pose of purchase of, and trades in, tendu 
leaves on its behalf.on the prescribed 
terms and.,conditions etc. Under Section 
7 the.,State, Government, fixes the price 
at which..tendu leaves „shall -be pur- 
chased iby:, it,.or by. any ;of its authoris- 
ed officer or. agent .from growers of 
tendu - ‘leaves .other than the State. Gov- 
ernment, Section 12 relates- to disposal 
of :leave and reads as under: : 
-“Tendu “leaves purchased by the ‘State 
Goveriment or ‘by its officer or Agent. 
‘under : this. Act shall be sold or other- 
wise disposed. of in. such manner'‘as the 
State Government: may direct.” s © 
It.is, therefore, clear - that- the: State 
Government has a wide discretion in 
the disposal. of tendu leaves which is 
subject only to the rights available to 
others for entering into a contract with 
the Government. These ` are the :only -re~ 


3i It is in this context; that’ ‘art, 14 
of the Constitution -is attracted. - It’ is 
now settled; and no longer in dispute. 
that Art. 14:-is' attracted ‘at the thresh 
old ` “when ° the Government ' enters 
into a’ contract: and equal opportunity 
is‘to be given’ for ‘this purpose to all 
persons‘ equally placed and intending to 
enter into’ the ‘contract’ (See Ramana 
Dayaram ‘Shetty v. The International 
Airport- ‘Authority’ of India, AIR ‘1979 
SC’ 1628.) Referencé‘‘may also be made 
to the decision in Rasbihari Panda v. 
State of : Orissa, AIR .: 1969 . SC -1081 
wherein validity of the scheme adopted 
by the Government for sale of Tendu 
leaves was adjudged in ithe light -of 
Articlet14,and -Article:19--(1)- (g): of: the 
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validity .of -exercise of the discretion 
available to the State Government for 
disposal of tendu leaves under Sec. 12 
the Adhiniyam, which is similar to the 
provision conferring discretion in the 
State of Orissa in Rasbihari’s case has 
to be. tested -on the touchstone of 
Article 14. 


4. It may be mentioned that the 
purchasers of units during the earlier 
year 1979 had ` similar renewal clause 
permitting them to exercise option to 
repurchase their units. in accordance 
with the conditions laid by the State 
Government. But the policy in 1980 
was revised and it was decided not to 
act on the renewal clause. According- 
Iv tenders were invited in the open 
market for all 106 units from all per- 
sons irrespective of their having taken 
contract in the earlier year 1979. These 
tenders for all the 1806 units were in- 
vited initially on a lump sum basis ac- 
cording to which each unit was to be 
sold for a lump sum amount irrespec- 
tive of the total quantity collected. and 
the purchaser himself had also to col- 
lect all the tendu leaves within the 
unit. Unset price was fixed separately 
for each unit. However, tenders were 
received on’ this basis for only 727 out 
of the total of 1806 units. Accordingly 
727 units alone could be sold on a lump 
sum basis. Out of the remaining units. 
422 units situated within the tribal 
areas were later purchased by 
M. P. Rajya Vipanan Sangh. a co-onera- 
tive society. at the upset price fixed by 
the State Government. For the units 
remaining unsold even thereafter in the 
year 1980, the State Government invit- 
ed tenders on purchasers’ agreement 
fixing the upset price per standard bag. 
According to this system, purchasers 
were to be appointed on the basis of 
price to be paid per standard bag of 
the notified estimated vield in terms of 
standard bags. In this system agents 
were appointed by the Government for 
collection of tendu leaves who were 
paid collection. charges by the State 
‘Government and after collecting tendu 
leaves they also supervised its handing 
over to the purchasers. 


The purchase price ver standard bag 
comprised of the collection charges 
which the Government had to pav to 
- the agents and rovaltv which was to 
be. retained. by..the . Government. The 
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purchaser. was- bound to purchase all 
the leaves collected and. handed over to 
him by the agent with the only differ- 
ence that for the auantity in excess of 
the notified: estimated: yield. he was 
required to pay royalty at a lesser rate. 
However, even on. this basis only 414 
units could be sold out of which 231 
units were sold below the upset price 
fixed by the State Government. There- 
after, in all 243 units remained unsold 
during the year 1980. : 


5. The petitioners in both these peti- 
tions ‘are purchasers of the year 1980 
who had purchased units within the 
category of 231 units sold by the State 
Government below the upset price 
under the purchasers” agreement system 
or standard bag basis. 


6. The petitioners in M. P. No. 361 
of 1981 purchased in all eight ` such 
units in the year 1980 all of which were 
within the Jabalpur Forest Division. 
The names of these units are 9-BiJhari, 
10-Salaiva, 1A-Khitoli, 1B-Karlele 
2-Salaiya Sihora, 3-Sakrigah, - 8-A 
Deorihatai and 8-B-Bihori. The peti- 
tioners in M. P. No. 372 of 1981 simi- 
larly purchased eight units, all in Sidhi 
Forest Division. known as  1-Budgons. 
3-Rampur. 6-Simariva. 7-Arori, 26- 
‘Rajmilan, 32-Chatoli, 9-B Hanumangarh 
and 21-Mahuagaon. 


7. The. tender notice inviting tenders 
from purchasers in the year 1980 con- 
tained the renewal clause for the next 
year, ‘that is, 1981 in clause -25 which 
reads as under 


aft Bar wey At ae et are we 
Bar aida A PR A oy weg HET R, 
ar aan ora eae aaa & tet wat a sir 
qaa ay at aE eet area Pra atari” 


A similar clause was ultimately incor- 
porated in the purchaser’s agreement 
executed subsequently in the petitioners’ 
favour when they were sold the afore- 
said units for the year 1980. There is 
no dispute ‘that the renewal clauses 
were the same for all purchasers of 
1980 under both the systems irrespective 
of the fact whether they had purchased 
at the upset price or above or below 
the same. In short. no distinction was 
drawn between them for the purpose 
of renewal on the.basis that they were 
purchasers below the upset price or at 
or abave the upset. fixed by the State 
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Government. This: term 
‘english means that in case the’ 
chasers applied for renewal two months 
‘prior to the expiry.of the period. the 
competent authority would consider the 
question of. renewal on such terms and 
conditions as may’ be specified by the 
‘Government. Admittedly several pur- 
chasers of the year 1980- including the 
petitioners in both these petitions ap- 
-plied for renewal of their units during 
the: current year ‘1981. in accordance 
with the renewal clause. Even though 
the Government has granted renewal to 
some acting on the renewal clause yet 
it has refused renewal to others includ- 
ing the petitioners. This has given rise 
to the present controversy. 


8. For the current year 1981 the 
State Government decided to act on the 
renewal clause while disposing of the 
1806 units instead of inviting tenders in 
the open market from all persons ir- 
respective of their having taken con- 
tracts in the previous year. as was done 
in 1980 and which is more beneficial 
to the State as pointed out by the Sup- 
reme Court. (See Rashbehari Panda's 
case (AIR 1969 SC 1081) (supra) and 
New Bihar Biri Leaves Co. v. State of 
Bihar (1981) 1 SCC 537, Para 41: 
1981 SC 679)). It is not disputed before 
us that such a course was open to the 
Government and if it had done as invit- 
ing tenders for all units from the open 
market to secure full benefit from the 
trade. then no grievance could be made 
by previous year’s purchasers with the 
renewal clause. The grievance made 
before us is that having decided to 
honour the renewal clause and act upon 
it, no discrimination could be made be- 
tween persons who have the benefit of 
the same renewal clause. 


9. Dispute has arisen from the deci- 
‘sion to grant renewal in the currenti 
‘year 1981 to some of the purchasers of 
the year 1980 and not in all of them 
who have satisfied the conditions of 
the renewal clause. This dispute arises 
as a result of the decision contained in 
order No. Kra. 26/14/- 01-3-1980 dated, 
Bhopal, the 16th January 1981 issued 
by the State Government in its Forest 
Department (Annexure B). This deci- 
sion in substance is as follows: 


(i) Out of the total 1806 units in all 


434 units selected by the M. P: Raiya 
Vipanan Sangh are granted- to it: - 
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(AIR- 


-were to be granted renewal. The 
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‘(ii). Renewal to -purchasers of the pre- 
vious year 1980 would - be granted on 
the following conditions, namely: 

(a) Those purchasers who -had -pur- 
chased on the basis of lump sum price 
per unit, in case they had purchased at 
Or above the upset price, and had ap- 
plied for renewal- according to clause 25 
of the tender notice should be granted 
renewal at the renewal price of last 
years’ sole price plus 18%. 

(b) Those purchasers who had pur- 
chased on the purchasers’ agreement 
basis ie. the standard bag basis, in case 
they had purchased at or above the up- 
set -price, and had applied for renewal 
according to any of the two methods 
should be granted renewal according to 
the method of lump sum price per unit. 
at the renewal price calculated on the 
basis indicated. 

(iii) Thereafter the remaining units 
should be disposed of according to the 
lump sum price basis.. 

10. The gist of the decision contain- 
ed in the above order dated 16-1-1981 
(Annexure-B) is that the 434 units 
selected by the M. P. Rajya Vipanan 
Sangh are granted to them. Out of the 
remaining, renewal has to be granted 
of those units which were purchased at 


or above the upset price during the 
previous year 1980 under any of the 
two methods namely. lump sum price 


per unit basis or purchaser’s agreement 
(standard bag) basis on the renewal 
price calculated as indicated. if applica- 
tion for renewal was made in the man- 
ner prescribed. In other words applica- 
tion for renewal made under a similar 
renewal clause and according to the 
same terms and conditions by a ` pur- 
chaser of the previous year 1980 below 
the upset price was not to be consider- 
ed while all other similar purchasers 
units , 
remaining for disposal thereafter had 
to be disposed of by inviting tenders 
from the open market on the lump sum 
price basis. 

11. It appears that even in the im- 
plementation of this order (Annex- 
ure-B) there was considerable confusion 
and many previous years’ purchasers 
who claimed to have satisfied all the 
conditions of this order were refused 
renewal. That led to filing -of some 
petitions by them but later -renewal 
having been granted-to them. such peti- 
tions were dismissed -as infructuous. 


“We are in these petitions concerned only 
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with some of those previous years’ pur- 
chasers with identical «renewal clause 
who had. admittedly, applied for. renewal 
according; to the conditions. specified: and 
have -not been considered. for renewal 
because they were .-purchasers below 
the upset .. price., during the previous 
year. Including aforesaid units of these 
petitioners: of which they were pur- 
chasers in the previous year and. simi- 
lar units, the notice inviting tenders 
from open market was published in the 
M.:P. Rajapatra . dated 7-3-1981 by 
the State Government for disposal. of 
the remaining a a a a 
ie of these petitions. 


The petitioners grievance is that 
eee is no basis to discriminate between 
purchasers of the previous year 1980 
having the benefit of the same rene~ 
wal clause in each case, if they ` had 
satisfied ' all the conditions . laid: down, 
merely ‘on the ground’ that some were 
purchasers below the unset price while 
others ` to, whom . renewal is granted 
were previous years’ purchasers at or 
above . the „upset price. They contend 
that ` there ` ig’ no reasonable classification 
and it also has no rational nexus with 
the object sought to be achieved: They 
contend ‘that for the purpose of rene- 
wal during current year’ 1981° ‘all the 
purchasers of the previous year 1980 
having | ithe benefit of the same renewal 
clause who had’ satisfied the specified 
conditions, are in the’ same category, 
irrespective of the price ‘at which they 
purchased . their units’ in the  prévious 
year. On this basis it is contended by 
Shri V. S. Dabir that the State Gov- 
ernment order | (Annexure-B) dated 
16-1-1981. makes a ‘hostile ‘discrimination 
which violatés - the guarantee of equality 
contained in ‘Article 14 of the Constitu- 

tion, 


' 18. These edion are’. dist by 
the State Government only omn- the 
groumd' that previous -years’ purchasers 
below the upset price constitute a sepa- 
rate class ‘distinct : from the ‘purchasers 
ator above the upset price and, there- 
fore, such classification does not’: im- 
fringe ‘the right: of equality contained 
in’ Art, 14: There is'no dispute that ‘but 
for the fact that’ the-ivetitioners.: were 
previous" years’. purchasers: ‘below’ the 
upset: price, they too would. have been 
granted renewal. ‘and that the case ‘of 
such- purchasers below the upset price 
was not even considered for this reasoh 
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alone. It was also suggested: by- the 
learned Government Advocate, Shri §. 
L.. Saxena, that the- formula. specified 
in- the order (Annexure B) for calculat- 
ing the renewal: price. would cause. un- 
just enrichment to previous years’ pur- 
chasers ,below the upset price. since 
that formula has been made only on the 
basis of upset price having been - paid 
the .previous year. ` 

-To this, the reply of Shri. Dabir is that 
a different formula can be prescribed 
for previous years’ - purchasers below 
the upset price to avoid any loss to the 
State and to equate both categories of 
purchasers for the purpose of payment 
of the renewal price for the current 
year 1981. This can be easily done 
since it is for the State Government to 
prescribe the formula for working out 
the renewal price, ‘which the. purcha- 
sers have to accept if they want renewal. 
The counsel for: the petitioners at the 
hearing candidly stated that a different 
formula to work out the renewal price 
to be paid: by. previous: years’. purchasers 
to- ensure equality in the renewal price 
in all cases -can' be -prescribed:.by the 
State. Government by which the peti- 
tioners .are willing! to be bound: 

14: On the rival contentions the only 
question for our ‘decision is whether the 
classification made between purchasers 
of the previous year 1980 having’ the 
benefit of the same renewal clause mere- 
ly on the ground that one category had 
purchased in the previous year below 
the. upset price fixed by the State .Gov- 
ernment and the other category had 
paid..the upset price or above it and then 
granting renewal: only to- the latter 
category amounts to hostile discrimina- 
tion prohibited by Article 14 of the Con- 
stitution. In other ‘words’ is the State 
Government, after ` conceding the peti- 
tioners’ claim, for renewal on, the basis 
of the renewal clatise justified ‘in refus- 
ing it only on the ground that in. the 
previous vear they had purchased ‘at 
below the’ upset „price. while those to 
whom the ‘renewal has been . ‘granted 
were previous yéars’ purchasers at or 
above ‘the, | upset price? It is conceded 
on, beh ‘Of the respondents .that the 
petitioners would, have been. gtanted the 
renewal in case they were _. previous 
years’ purchasers at or above’ the up- 
set price, since they had satisfied all 
other. conditions. © ` it Las ES 
. 15:: The basic question- is} ~'whether 
for the: purpose iof” disposal: of. tendu _ 
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leaves . during. the: current: year: : 1981. 
such a classification between. the previ- 
ous years’ purchasers;-having the..bene~ 
fit of the same. renewal’ clause,’: which 


the State: Government has decided. to: 


act upon, amounts to’ a reasonable classi- 


fication which is not, hit-by Article 14- 


of the Constitution ?: We ‘do not think 


it is so for the reasons ‘given. “hereafter. : 


16. In Rasbihari “Panda y.. State’ “of 
Orissa, AIR 1969 SC 1081. the, question. 


which arose for decision was similar 


even though a basic fact ‘therein was. 
„pointed, 
out by Shri S. L. Saxena, the learned. 
Government Advocate and that differ-. 


different as’ has been “rightly. 


ence led to a different result, All the 
same, the principle enunciated. helps to 
decide the question before us, . That too 
was a case relating to disposal of tendu 
leaves in the. State .of Orissa “under a 
similar power. In that case too the pre- 


vious years’. purchasers, had the- benefit. 


of a similar renewal. clause but the State 
Government in its ultimate 
which was held invalid by the Supreme 


Court had given a go by to the renewal: 


clause and thereafter decided to invite 


tenders for sale of the units only from 


the previous years’. purchasers who, had 
carried out their obligations in the pre- 
vious year to the Government’s satisfac-. 
tion. That was not a case in which, the 


State Government had confined the dis-, 


posal of.the units to the previous years’ 
purchasers , acting only on the renewal 


clause . contained in the previous vẹars’, 
contract in their favour. The question, , 


therefore. was whether such ia classifica- 
tion which totally shut out the others 
violated Articles 14 and 19 (1) (g) of 
the. Constitution, The decision of the 
Supreme ‘Court was that ‘without’ relying 
on the renewal'clause ‘the ‘disposal of 
units in ‘the subsequent year' could. not 
be confined only to that class of. previ- 
ous years’ purchsers who had worked 
to the satisfaction of the . Government. 
shutting out all the others whose rights 
under Article 14 and Article 19 (1) (g) 
of: ‘the Constitution’ wets Violated thére- 
bv. an a ae ia 


` Rasbihari’ s case. “therefore, l doės. not 
justify the ` State ; Government's action’ 
challenged in the’ ‘present, petitions sincë 
the decision is to act on the renewal’ 
clause. discriminating between, the „ptevi- 
ous years purchasers only” on, the ‘basis 
that persons denied renewal were pur- 
chasers below the unset price whilé those 
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granted’ renewal were purchasers: at or 
above. the. upset- pricein’ the: : prévious 
year. -The :real object: was' pointed. out 
by. the ‘Supreme Court as preventing ex- 
ploitation: of -pluckers and ‘growers of 
tendu Jeaves, and the' securing of the 
full benefit from the trade to the State. 
It was. pointed out that the classification 
made must bear a just and resonable 
relation to .this object. Keeping this in 
view it has to be seen whether the clas- 
sification made in ‘the present case: satis- 
fied this test. ° 

„17. The ' classification: made in the 
present case bears no relation: much ‘less 
a just and reasonable relation to the ob- 
ject of preventing exploitation of pluc- 
kers and growers of tendu leaves. .No 
attempt has’ even’ been made to ‘justify 
the act on this basis, Similarly,, there 
is no nexus of the classification made 
with the object of securing , ‘of the full 


benefit- from’ the trade, to thè- State. 


For the purpose of obtaining the same 
renewal price from previous. years’ pur- 
chasers below’ the upset price, as would 
be obtained if they were purchasers at 
or above the upset price fixed for the 
unit, a different formula can be laid 
down to ‘calculate the” renewal price ré- 
auired to be paid” ‘by them: This wili 
ensure” equality ‘between’ all previous 
years’ purchasers for the purpose of 
payment of the renewal price and ‘for 
this the petitioners 
The State Government cannot create in- 
equality between persons similarly plac- 
ed ‘by virtue of the same renewal clause 
by itself laying down only one formuie 
based on price paid for’ calculating the 
renewal clause and then take advantage 
of its own. action to justify the classi- 
fication. The object of securing full be- 
nefit from the trade, to the State can 
easily -be achieved in this manner by 
granting renewal also to purchasers be- 
low the. upset price. once decision to act 
on the renewal clause has been taken.. 
It is a. different matter, if the decision 
was to-grant renewal to none and to 
sell all such units by inviting tenders 
from the open market to secure larger 
benefit for the- State -as is evident from 
the..much higher bids obtained in the 
open market this year for these units. 
But such a course: not having been ad- 
opted. no discrimination between previ- 
ous years’ purchasers. having. equal be., 
nefit of the renewal clause. can be made. 
- 18. . It is too well settled and -does 
not require .reference to, ‘any . authority 





specifically agree. ` 
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that.-‘to-pass the test of - permissible 
classification two conditions must be ful- 
filled: namely, (i) that the classifica- 
tion must be on a difference :which. dis- 
tinguishes persons or things that are 
grouped together from others left out 
of the group, and ` (ii) that, that dif- 
ferentia must have a ‘rational relation 
to the object sought ‘to be achieved...... 
What ‘is necessary is that there must be 
nexus between the basis of classifica- 


tion and the object sought to be achiev- ` 


ed. Unless both these conditions co- 
exist, the classification cannot be upheld 
as reasonable and is liable to be struck 
down as violating Article 14 of the 
Constitution. : 

19. As already indicated, the two 
necessary conditions to avoid infringe- 
ment of Article 14 in’ the present case 
are not fulfilled inasmuch as the classi- 
fication made between the previous 
years’ purchasers merely on the ground 
that the class to whom renewal has 
been refused were purchasers below 
the upset price while the others to whom 
it has been granted were purchasers at 
or above the upset price, bears no ratio- 
nal naxus with the object sought to be 
achieved. For this reason, having decid- 
ed to act on the renewal clause, no such 
discrimination could be made refusing 
renewal only to some merely because 
|they were previous years purchasers 
below the upset price. As stated ear- 
lier. a different formula for calculating 
the renewal price payable by this class 
of purchasers could be laid down to en- 
sure equality in payment of the rene- 
wal price. 


-20. It follows that the State Govern- 
ment’s decision contained in its order 
(Annexure B): dated 16-1-1981 refusing 
renewal to previous years’ purchasers 
merely. on the ground that they were 
purchasers below the upset price while 
granting it to the others under the same 
renewal clause is arbitrary and con- 
travenes Article 14 of the Constitution. 
It is. therefore. liable to be struck down 
to that-extent only.’ There is no grie- 
vance made against grant of 434 units 
to M. P. Rajya Vipanan Sangh and such 
a challenge had already failed earlier 
in M. P. No, 109 of 1981 decided on 19-3- 
1981. This is also not a challenge by 
any new entrant in the field who was 
not a previous years’ purchaser 
therefore. there is no occasion to exam- 
ine’ the case from that-: angle. 


-Bhanwarlal v. State (FB) 


and.: 


‘At the. -HY/HY/D658/81/LGE.. ©” 


A LÈ 
risk of repetition we'may point out that 
these petitions are decided merely ‘on: 
the basis. that the State Government: 
having decided to act on the renewal 
clause this year, could ‘it. - thereafter.” 


‘refuse renewal only to “some for the: 


only reason indicated, 

21.. Accordingly these petitions are 
allowed. The State Government’s order 
annexure 3 dated 18-1-1981.to the ex- 
tent it refuses renewal only to purcha~ 
sers of the previous year 1980 below 
the upset price, who have satisfied all 
the conditions laid down for this pur- 
pose and are willing to accept .renewal 
on the conditions of renewal laid down 
by the State Government, is declared 
invalid. The respondents are directed 
to grant renewal of the aforesaid units 
for the current year 1981 to the peti-- 
tioners on satisfaction of all the condi- 
tions laid down by the State Govern: 
ment for this purpose including pay- 
ment of the renewal price to be., fixed 
hereafter for such purchasers, This be. 
done within a reasonable time so as to. 
ensure: availability of sufficient time. to, 
the petitioners to work their units dur- 
ing the current season which commences 
from end of April 1981. For calculating 
the renewal price to be paid bv the, 
petitioners and others like them, such, a 
formula has to be prescribed by the re- 
spondents which will ensure payment of. 
renewal price by, them equal to that, 
payable by the other class namely previ- 
ous years’ purchasers at or above the, 
renewal price. The parties shall bear 
their own costs. The security amount’ 
be refunded to the petitioners. 

Petitions allowed. 
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. FULL BENCH 
G. P. SINGH, G. G. SOHANI AND 
R. K. VIJAYVARGIYA, JJ. 
Bhanwarlal. Petitioner v. State of 
M. P.. and others Respondents. 
M. P. No. 299 of.1976. D/- 21-4-1981. - 


-(A). M. P. Krishi Upaj Mandi Adhi- 
niyam (24 of 1973). Sections 21, 19 — 
Best judgment assessment — Petitioner 
failing to produce accounts when cailed 
upon to do so — Market Committee can 
proceed to assess him in a quasi-judicial 
manner. M. P. No. 37 of 1967. D/- 
10-4-1970 (M. P.) Overruled. (Constitu- 
tion of India, Art, 226). 


Pay 
— 








- A. power. of assessment in -accordance 
with a quasi-judicial . procedure is im- 
plicit in the power to levy. market fees. 
Therefore the Market Committee - -had 
power to proceed .to assess the peti- 
tioner. a person carrying on business of 
buying and selling of agricultural pro- 
duce, in a quasi-judicial manner under 
the provisions of Section 21 as the peti- 
tioner failed to produce accounts whea 
called upon to do so. M. P. No. 37 of 
1967 D/- :10-4-1970 (M. P.) Overruled: 
1975 Tax LR 1932 (M. P.) Approved. 


(Para 5) 
(B) Constitution of India, Art, 226° — 
New plea — Petitioner never represent- 


ed to market committee that the esti- 
mate made by it was arbitrary or capri- 
cious — He cannot be allowed to urge 
that ground. (Para 6) 

(C) Constitution of India, Art. 226 
— New plea — Question regarding 
validity of levy of market fees by 
market committee not raised m writ 
pétition — Petitioner cannot be per- 
mitted to assail validity of levy of mar- 
ket: fees. (Para 7) 


(D) M. P.. Krishi Upaj Mandi Adhi- 
niyam (24 of 1973), Sections 17. 19 — 
Performance of all the duties prescrib- 
ed under Section 17 is not a condition 
for levy of market fee — (Constitution 
of „India, Arts. 226, 265). 


Section 19 which empowers a Market 
Committee to levy -market fees, does not 
provide that performance of all the 
duties. which the Committee has to per- 
form under the provisions of Section 17 
of the Act, is a condition precedent for 
levy of market fees. In point of fact’ a 
Market Committee would be able to 
properly discharge its duties only when 
it is able to collect market fees levied 
by it. If a Market Committee fails to 
perform any statutory duty. appropriate 
proceedings for compelling the Market 
Committee to perform the statutory 
duties can be taken. However, in writ 
petition. the petitioner has not sought 
that relief. Therefore, the contention 
advanced on behalf of the . petitioner 
that the levy of market fees is invalid 
on- the ground that the Market Commit- 
tee is not performing its duties cannot 


be upheld. (Para 8) 
Cases Referred ; Chronological Paras 
AIR 1980 SC 1008. +- , 9 
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(1976) M. P. No. 576-of 1975; D/- 12-3-. 

1976 (Madh Pra); Shri: Ram- Rice 

Trading Co. v. Sn Upaj Mandi 

Samiti, Raipur - 4 

1975 Tax LR 1932 ; 1975 MP LJ 326 
FRG 

AIR 1972 sc 2563 : 1973 Tax LR 1607 


5 


(1970) MP No. 37 of 1967, D/- 10-4-1970 


(Madh Pra). Girwarlal v. Krishi Upai 

Mandi Committee 1.3.5 
AIR 1962 SC 1517. i 5 
(1925) 10 Tax Cas. 88 : 134 LT 98: 95 

LJ KB 165. Whitney v. Commrs. of 

Inland Revenue 5 

K. L. Sethi, for Petitioner; J. B. Nir-- 
wani and Govt. Advocate, for Respon- 
dent Nos. 1 and 4, 


SOHANI, J. :— This Full Bench has. 
been constituted to hear this petition. 
under Art. 226 of the Constitution on a 
reference being made by a Division 
Bench of this Court which initially 
heard this petition. The Division Bench 
was of the opinion that there was a 
conflict between two Division Bench ` 
judgments of this Court, one reported in 
Roopchand v. K. U. M. Samiti, Raipur 
(1975 MP LJ 326): (1975 Tax LR 1932) 
and the other delivered in Girwarlal 
v. Krishi Upaj Mandi Committee, (MP. 
No. 37 of 1967 decided on 10th April 
1970). The matter was, therefore, plac-. 
ed before the Chief Justice for constitu- 
tion of a Full Bench to hear this peti- 
tion, That is how this petition came up 
for hearing before us. 


2. The material facts giving rise to 
this petition briefly are as follows : The 
petitioner carried on, at the material 
time, the business of buying and selling 
agricultural produce at -Petlawad, Dis- 
trict Jhabua. Under the provisions of 
the M. P. Agricultural Produce Markets. 
Act, 1960, the State Government con- 
stituted a Market Committee by the 
name of Krishi Upaj Mandi Samiti, 
Petalawad. hereinafter referred to as 
the ‘Market Committee’, for regulating 
the purchase and sale of agricultural, 
produce in the market established under 
the provisions of that Act at Petalawad. 
On ist June, 1973. M. P. Krishi Upai 
Mandi Adhiniyam. 1972, hereinafter re- 
ferred to as the ‘Act’ came into force, 
By Section 82 of the Act. the M. P. 
Agricultural Produce Markets Act. 1960. 
was repealed, . but the °.Market Commit- 
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tees. : constituted : undër . that Act were 
to-be deemed to-have. been - constituted 
under the provisions.ef the Act. -Iw pur- 
suance of the powers conferred by Séc- 
tion 18 of the Act,.the: Market Commit- 
tee, Petalawad, levied market fees, and 
the petitioner was : called . upon- tor oro- 
duce his account-books for assessing 
market fees, payable: by the, petitioner., 
As the ‘petitioner failed - to produce the 
accounts, he was informed. by the: notice 
dated 16th April 1976 (annex. F/2) that 
in the event of his failure to` produce 
accounts ‘within a week’ of ‘the! ‘receipt 
of that ‘notice, an estimate of his’ trans- 
actions would be made ‘as stated ‘in ' the 
notiee- and market fees’ would he - asses- 

sed on’ the’ basis of that- ‘estimate, ‘The 
petitioner did not produce any account-' 
books and made a representation, (annex. 

GIZ) to the Director of” Agriculture’ that 
the Market: Committee was: mot er- 
powered to levy any market fees. How- 
ever, before the’ respondent _ ' Market: 
Committee could preceed fo assess ‘the 
petitioner, he filed the present: petition 
praying for the issuance of 'a writ to 
prohibit the “respondent” Market’ Com- 
mittee from making any recovery under 
the provistons ‘of ‘the Act. = a ea 


1 The’ first contention ‘advanced ‘by 
ah Sethi, learned eounsel for the peti- 
tiomer, was that Section 21 of the Act 
no doubt’ empowered the Market Com- 
mittee "to make an‘ assessment with ‘re- 
gard to fees payable by-a person ‘under 
Section 19° of the Act, if that person 
failed to produce accounts as ‘directed. 
but no manner having been prescribed 
as contemplated by Section 19° ‘of the 
Act. the Market Committee had no 
power''to proceed to make best fudament 
assessment under S. 21 of the Act. Re 
Tiarrce ‘was placed on’‘tHe decision ‘of ‘a 
Divisioti Bench of this Court in Girwar- 
Ial v. Krishi Upai Mandi Committee M 
P. No. 3T of 1967). 


“A To appreciate the contention ad= 
vanced on behalf of the petitioner. it is 
necessary ‘to refer to ‘the ‘relevant ‘provi- 
sions of the Act. “Section 19° (EY ‘of the 
Act ‘empowers , “every. market commit- 
tee .to levy. market fees on notified ag- 
ricultural’ ‘produce’ brought: for’ _ Sale or 
bought or’ ' gold in the market areg” 
Section” 26 conifers power ọn any officer 
or servant of ‘the ” märket ‘commitittee 
empowered ` by the State : Government 
in this behalf to order any person ‘carty- 
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ing’ on business:-in™ notified agricultural 
produce to-produce the accounts and: to 
furnish any information ‘relating -to the: 
stocks -of ‘such agricultural ‘produce ‘-or 
purchase,’ sale -and‘ delivery. of “such 
agricultural produce .and also to ‘furnish 
any : other: ‘information-: relating: topay- 
ment: of -the ‘market. fees. by such per- 
son. The section ‘further-confers power 
to enter or: search:'any: place of ‘business, 
warehousé, office etc. - where: the ac 
counts,: registers etc. ‘relating to: noti~ 
fled ‘agricutural produce’ are: kept ‘by a! 
businessman. Power of seizure has also 
been,.conferred,;by Section,,.20.. , Section 
21, „then, ‘provides aB, follows : Daly cad 
- sias" tty dead 

‘toy Best, ,jtudgment . PRE DA of 
fees, : If ‘any,. person required .to produce, 
accounts, or furnish information,.,, ynder 
sub-section (1) of Section 20 fails to 


‘produce such ‘accounts or..to furnish) in- 


formation, OF ; knowingly. furnishes ., : inr. 


mation ‘or has not., maintained , proper, 


‘accounts , of, the., sales . and:; delivery :;ọf 


the, ‘notified , agricultural. ; Produce, r , ‘the. 
market ‘committee shall, in the prescrib- 
ed manner, assess such person for fees 
ive under S.. ; 10." Cast CP Ae en. 


. f AS S p Aer ALT 
“As. held. by. “this, Court; in, Shri Ram 
Rice. ;Trading; .Co.. v.: Krishi Upaj,..Mandi 
Samiti: , Raipur. (M P. No. 576 of ,-1975 
decided on 12th March.. 1976}: it would 
be open to a market committee to dele- 
gate its power, of making ae A 
market fees.. to- any. sub-committee . 
pomted under Section 18 of the. Act ma 
that such .a sub-committee may consist 
even of ,one member. The . petitioner, 
however. ‘contends . that unless the man- 
ner- is, prescribed:as .contemplated . by 
Section 21 of the Act, the Market. Com- 
mittee has no power to make any ,as- 
sessment, urider Secon 21 of the Act. 


a Now.. it was. not disputed ; before 
us. that rules have not been framed. as 
contemplated. by Section- 21-of the Act; 
prescribing the; manner. in. which & 
Market Committee is required to “pro- 
ceed” in the matter of assessment in the 
event of. failure by ‘an assessee’ to Dro- 
duce his. accounts: . It “is significant to 
note, .that ‘the. Act does’ not even pro- 
vide that a Market Committee shall pro- 
ceed to. make an assessment when ac- 
count books are produced before iit in „DUTs 
guance of a notice ‘issued in! that béhalf?. 
No provision of the ‘Act or thë- rules 
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made -thereunder : have“ beens brought -:to 
our notice. containing :any' express: pro- 
vision for making an assessment. The 
question ' ‘then, that arises : for-.considéra- 
tion is--whether;:.in the .absence:-of: anv 
‘manner having beeni. prescribed - by: the 
_Act or the rules: a. Market Committee 
has: power .to assess! market fees. when 
it-has been. empowered to levy:.market 
fees by the provisions of ‘Section::19 ot 
the „Act oA- similar question arose for 
consideration before a Division Bench of 
this Courtin Roopchand .v. K.. U. M. 
Samiti, Raipur. (1975 MP -LJ'.326):° (1975 


Tax LR 1932): The: Division Bench ob- 
served , z follows 3: Teo aie Tax 
LR) - we ete ee s. 


ny oo CLE Oe 

' Se 265 othe Constitution. -DrO- 
vides’ that ‘no ‘tax shall benlevied-or col- 
lected. except bvy':authórity: of law: The 
-word: ‘tax’ in’:this'“article “includes any 
opost ae a> dudes cewet or ie: ` 
- SEN Ret, TEER ore 
i “MuharaniadBtisi v. ‘State Ses Grin 
“AIR: 1962'S 1517` (Arf: 367 (18)):': 

‘words’ ‘levy’: and ` ‘collection’ in tHe at 
clé" are also ` ‘used in“ a comprehensive 
sensè ‘to cover all ‘steps  beginhing ‘ froni 
.tmpdbition “and: eriding with ~ recovery. 
The word ‘levy’ thus covers: not ‘merely 
imposition’ but. also; ‘assessment?’ A tax- 
‘ing statute has-therefore, to provide not 
only for’ the“ imposition ‘of the:tax or 
fees “Wwith’-which’ it ‘deals; ‘but ‘also ‘for “its 
‘assessment ‘and collection. ‘ Article 265, 
however, does” not lay down that any 
‘detailed machinery "should be” provided 
for assessment. ‘The: procedural prove 
sions for assessment’ must.: of necessity, 
depend upon ‘the nature of 'théitax or 
fees’'which ‘is sought’ to ‘be imposed by 
the ‘statute: ‘We’ have ‘already ‘referred 
to the material provisions’ of the: Act‘ and 
Rules. Section 20 of the Act, read with 
‘Rule 56, authorises“a Market’ Committee 
to levy and collect ‘market. fees: / The 
word ‘levy’ in these provisions must. in 
“ür opinion, “inelude: assessment: Ti is 
‘true’-that ‘neither. the -Acti*nor the: Rules 
expressly 'lay-- down: any- procedure ‘for 
assessment. The Byé-laws also do’ not 
‘contain any ‘express’ provision for : asses- 
ment.’ We’ are however,- of opinion’ that 
the authority to make an assessment in 
‘accordance with: the principles of natural 
justice must be implied from the terms 
of Rule 56 read with bye-law 84. This 
we say onthe principle that an au- 
thority to do something essential for 
the exercise of the powers conferred can 





Bhanwarlal v: State‘ (PBJ: -= 


M. P. 223 
r ee aer ar 


GY ri Eir a E t a E rf Ss ob tg 
oe atriving atthe ^ ake? ERNA 
sion, the Division: Bench relied: upon the 
decision: af: the Supreme Court ‘in’ Asstt. 
Collector: C: E>.v. N.:T. Co. of India 
Lid. (AIR, i1972. SC-2583). The Supreme 
Court: has hedd iri “that case that Tt is a 
well established rule of construction 
that -a. power todo. something essential 
for the proper and effectual performence 
of::the work, : which the statute has ‘in 
contemplation: may be! implied. Lear 
ed ‘counsel for the petitioner!:. however. 
relied ien “another: decision. of a Divi- 
Stan Bench of this:'Court in Girwarlal v. 
The: Krishi- Upa] Mandi Committee (MP 
No.37 of 1967). ïn that decision, it hes 
‘been ‘held by another! '\Division Benth of 
this: Court: that ‘in the ‘absence ‘of ‘any 
Drovision'i' for assessment to be -mate 
under: the M.: P. “Agricultural -Produca 
Markets Act: 1960, market fees could 
notsbe held to be légaliy due: from: anv 
trader, - This decision. with respect, fails 
to take into account a well known rule 
in the construction of statutes that that 
construction should, be preferred which 
makes the the: machinery. workable. -As ob- 
served by Lord, Dunedin in Whitney v. 
Commrs. of of Iniand Revenue { (1925) 10 
Tax. Cas. "$8)., ŠA, statute , is designed to 
be workable; ‘and ~~ the interpretation 
thereof. by 2. court, should ibe to. secure 
that „object, „umless crucial omission or 
clear direction makes that end unattain- 
able”. In our opinion, therefore, 


lay., ‘down correct. law. . ; 
held in. Roopchand. vK U. M. Samit, 
‘Raipur. {1975 MP. LJ. BRB) : (1975 Tar 
LR 1932) that, 2. power of asséssment in 
accordance with a quasi-judicial ., mroce- 
dure is implicit in the power to levy 
market fees. We, therefere,. haid that 
ithe. irespendent . Market, Cammittee -bad 
Power: to. preeeed ito: assess the petitioner 
Am a.quast-jndicial: manner under the 
provisims of; Secon: 24. of the Act. as 
ithe petitioner failed te produce accounts 
iopen, a. "upon l: to: do n 
VIS tiyo one 

5 Tt nace eae. thet ‘the 
Pae proposed: by the: notice fan- 
‘nex! F/2) wouid be: excessive. Ehe pet 
tioner! did not. however, dispute ‘the cor- 
“Tectnèess of: the: estimate-of -hist trimsac- 
‘tions ‘made in the! motice: annex- :F/% 
‘in the! representation iade! to'¢he Direc- 


ober 
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tor of Agriculture or.in any reply shown 
to have been sent to the Market Com- 
mittee. 
to the Market Committee that the est- 
mate made by it was arbitrary or 
capricious. The petitioner cannot, there- 
fore. be allowed to urge that ground 
when no such ground was advanced be- 
fore the respondent Market Committee 


7. The next contention advanted on 
-behalf of the petitioner was that the 
levy of. market fees by the respondent 
-Market Committee could not be hell 
to be valid inasmuch as the element of 
-quid pro quo was not -established be- 
tween the payer of the fee and the au- 
thority charging it. Reliance was plac- 
ed on the decision of the Supreme Court 
in Kewal Krishan v. State of Punjab 
-(ATR 1980 SC 1008). . In that decision. 
the Supreme Court has laid down the 
following two amongst other tests for a 
valid levy of market fees on the agricul- 
tural produce bought or sold by licen- 
sees in a notified market area :— 

j ta * * * 


© (6) That the element of quid pro- 
quo may not be possible. or even neces- 
sary, to be established with arithmetical 
exactitude but even broadly and reason- 
‘ably it must be established by the a'i- 
thorities who charge the fees that th: 
‘amount is being spent for rendering 
services to those .on whom falls the 
burden of the fee. 


(7) At least a good and substantial 
„portion of the amount collected on ac- 
count of fees. may be in the neighbour- 
hood of two-thirds or three-fourths must 
be shown with reasonable certainty as 
being spent for rendering services of 
the kind mentioned above.” 


But the question as to whether the 
aforesaid tests are or are not satisfied 
does not really arise in the instant case 
because the levy of market fees by the 
respondent Market Committee has not 
béen assailed in the petition on 
the ground that the aforesaid tests laid 
down by the Supreme Court were 
‘not satisfied. We . reneatedly ` asked 
learned counsel: for the petitioner to 
point out the specific ground taken in 
that behalf in the petition. but he was 
mable: to do so. The petitioner cann + 
therefore. be. permitted to assail the 
validity of the. levy of- market fees by 


Bhanwarlal v. State (FB) 


The petitioner never represented 


A. L. R. 


- the respondent Market Committee on a 
‘ground sot taken in the petition. 


8. It was then contended that the 
respondent Market Committee was not 
performing the duties which it was 
bound to perform under the -provisions 
of Section 17 of the Act, and hence it 
was not entitled to levy market fees, 
The allegation that the respondent Mar- 
ket Committee was not performing its 
statutory duties was denied by the re- 
spondents. In the. return. reference to 
‘Various duties which are being per- 
formed by the Market Committee in 
terms of Section 17 of the Act has been 
made. This fact was not. denied by the 
petitioner by any counter-affidavit, In. 
these circumstances, the allegation that 
the respondent Market Committee was 
not performing its statutory duties is 
net well founded. Moreover, Section 19 
of the Act. which empowers a Market 
Committee to levy market fees, does 
not provide that performance of all 
the duties. which the Committee has to 


‘perform under the provisions of Sec- 


tion 17 of the Act, is a condition pre- 
cedent for levy of market fees. In point 
of fact. a Market Committee would be 
able to properly discharge its duties 
only when it is able to collect market 
fees levied by it. If a Market Commit- 
tee fails to perform any statutory duty. 
appropriate proceedings for compelling 
the Market Committee to perform its 
statutory duties can be taken. However. 
in this writ petition. the petitioner has 
not sought that relief. Therefore. the 
contention’ advanced on behalf of the 
petitioner that the levy of market fees 
is invalid on the ground that the Market 
Committee is not performing its duties 
cannot be upheld. 


9. No other ground in support of the - 
petition was urged before us. 


16. For all these reasons, this peti- 
tion fails and is acordingly dismis- 
sed. In the circumstances of the casa. 
parties shall bear their own costs of this 
petition. The security deposit. if anv. 
shall be refunded to the petitioner. 


Petition dismissed, 
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(ANDORE BENCH) 
P. D. MULEY, J. 

United India Fire and General Insur- 
ance Co. Ltd., Indore, Appellant v. Smt. 
Kanchanbai and others, Respondents. 

Misc. Appeal No. 240 of 1975, D/- 25-6- 
1981.* 

Motor Vehicles Act (4 of 1939), S. 95 
(2) — Truck accident — Negligence of 
driver of truck — Truck owner alleging 
sale and delivery Of possession of truck 
to another person prior to accident — 
Held on evidence and construction of 
alleged document of sale that it was an 
agreement of sale and not a concluded 
contract —- Insurer not exonerated from 
liability to pay compensation. (Sale of 
Goods Act (1930), S. 4). 

(Paras 8, 9, 12) 
Cases Referred: Chronological Paras 
AIR 1980 Andh Pra 143:1980 Acc CJ 


189 10 
1980 Acc CJ 377 (Kant) 8 
1980 Acc CJ 126 (Madh Pra) 8 
AIR 1979 Madh Pra 85:1979 Acc CJ 

503 8 
AIR 1976 Rai 71: 1976 Acc CJ 1 10 
1971 Acc CJ 49 (Orissa) 10 
1967 Acc CJ 155 (F. C. Malasiya) 10 
1966 Acc CJ 382 (Puni) 10 


JUDGMENT :— This appeal filed by 
the Insurance Company under S. 110-D 
of the Motor Vehicles Act. is directed 
against an award dated 30-8-1975 given 
by the Motor Accident Claims 
Tribunal, Indore, in Claim Case No. 74 
of 1973, awarding compensation of 
Rs. 15,500/- with interest at 6 per cent 
per annum along with costs, in favour 
of respondents Nos. 1, 2 and 3, who had 
initially claimed Rs. 1,10,000/- as total 
compensation. 


2. The facts giving rise to this appeal 
which are no longer in dispute and also 
proved are as under; That respondent 
No. 4 Babulal was the owner of truck 
Number MPF-6083, the registration of 
which stood in his name. The said truck 
was insured by him with the appellant 
United India Fire and General Insurance 
Company Limited. On 14-3-73 the said 
truck MPF 6083 was driven by respon- 


FAgainst order of S. K. Malviya, Mem- 
ber, Motor Accident Claims Tribunal. 
Indore, D/- 30-8-1975. 

GY/HY/D259/81/LGC l 

1981 Madh. Pra./15 XI G—34 
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dent No. 5 Nathusingh, who was the 
driver of the said truck. On that date 
while Devilal: the deceased was coming 
from the left hand side of the road on 
his cycle, from the overbridge side, the 
said truck which was being driven at 
an excessively high speed in a rash and 
negligent manner dashed against him 
due to which Devilal died on the spot, 
who was 55 years old at the time of his 
death and was working in Malwa Mills, 
Indore. his monthly income being Ru- 
pees 256/- p. m. Respondents Nos. 1, 2 
and 3 who happen to be the widow. son 
and daughter respectively, therefore. 
filed the present claim petition claiming 
total compensation of Rs. 1,10.000/- 
under different heads as detailed in the 
application. 


3. Respondent No, 5 Nathusingh, the 
driver remained ex parte in the trial 
Court as also he has remained ex parte 
in this Court. Respondent No. 4 Babu- 
lal denied his liability on the ground 
that he had sold the truck to respon- 
dent No. 6 M/s. Mangilal Suvalal Jain 
on 20-12-72 as per Ex. D-1, of which 
possession was handed over on 21-12-72 
and that respondent No. 5 Nathusingh 
was not his driver at the time of the 
accident. He also denied the allega- 
tions regarding the manner in which the 
accident occurred and thus also denied 
the quantum of damages claimed. Re- 
spondent No. 6 M/s. Mangilal Suvalal 
Jain appeared initially, but later re- 
mained ex parte. The appellant In- 
surance Company also denied its liabi- 
lity as according to them their liabilitv 
had ceased as soon as respondent No. 4 
Babulal had transferred the truckto re- 
spondent No. 6 M/s. Mangilal Suvalal 
Jain. They also alleged that respon- 
dent No. 5 Nathusingh did not hold anv 
valid driving license. 


4. The learned Member of the Tri- 
bunal on the basis of the pleadings of 
the parties, after framing issues and 
after recording evidence thereon, found 
that on 14-3-73 the accident occurred on 
account of the rash and negligent driv- 
ing of the truck by respondent No. 5 
Nathusingh due to which Devilal. who 
was proceeding on the GSTI Road on 
his cycle was fatally knocked down. He 
also found that on the date of the acci- 
dent the said truck was not sold by re- 
spondent No. 4 Babulal to respondent 
No. 6 M/s. Mangilal Suvalal Jain, that 
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on 21-12-72 the said truck was in the 
possession of respondent No. 6. that on 
the date of the accident respondent No. 4 
was the owner of the said truck that 
respondent No. 5 Nathusingh was driv- 
ing the said truck on the day of the 
accident in the capacity of a servant of 
respondent No. 4 Babulal. So far as 
quantum of compensation is concerned 
it has been found on evidence that re- 
spondents Nos. 1, 2 and 3 are entitled to 


total compensation of Rs.  15,500/- 
with costs and interest. Accordingly it 
gave’ an award against the 
appellant as also against Te- 
spondents Nos. 4, 5 and 6 as stated 


above. However, except the appelant, 
respondents Nos. 4, 5 and 6 have not 
filed any appeal against the award. 


5. The learned counsel forthe appel- 
lant Shri Sujan Jain did not and could 
not challenge the factum of accident and 
the manner in which it took place re- 
sulting in the death of Devilal as a re- 
sult of rash and negligent driving of the 
said truck by the driver respondent 
No. 5 Nathusingh who was found to be 
in the employment of respondent No. 4 
Babulal. The learned counsel for the 
appellant also did not dispute the quan- 


tum of compensation assessed by the 
learned Member of the Tribunal. 
6. However, the learned counsel for 


the appellant contended that though 
the said truck was got insured by re- 
spondent No. 4 Babulal with the appel- 
lant Company, still the same having 
been sold by respondent No. 4 Babuial 
to respondent No. 6 M/s. Mangilal Suva- 
lal Jain on 20-12-72 as per Ex. D-1. the 
appellant cauld not be held liable espe- 
cially when at the time of the accident 
possession of the said truck was also 
with respondent No. 6 right from 21-12- 
72. He also submitted that at the time 
of the accident respondent No. 5 Nathu- 
singh was not in the employment of re- 
spondent No. 4.Babulal and that the re- 
spondent No. 5 did not have a valid 
driving licence at the time of the ac 
cident. He also challenged the finding 
of the Tribunal that the legal possession 
of the truck was with respondent No. 4 
at the time of the accident. 


7. It may be noted at the outset 
that the appellant did not fille any copy 
of the Insurance Policy nor the original 
was got produced through Babulal who 
has been examined as D. W. 1. Besides, 
there is no evidence on record to indi- 
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cate that respondent No. 5 Nathusmgh 
did not hold a valid license to drive the 
truck on the date of the accident. That 
apart, respondents Nos 4, 5 and 6 have 
not filed any appeal against the said 
award. It was, therefore, submitted 
that after the sale of the said truck by 
respondent No. 4 to respondent No. 6, 
the contract of insurance had already 
come to an end and consequently the 
learned Tribunal has committed an error 
in awarding compensation against the 
appellant aiso. j 

8. The learned counsel for the ap- 
pellant took me through the evidence of 
D. W. 1 Babulal and also placed re- 
liance on Ex. D-1 and contended that 
the said truck having already been sold 
by respondent No. 4 to respondent No. 6 
who was also given possession thereof 
on 21-12-72, respondent No. 4 Babulal 
had ceased to be the owner of the said 
truck with the result that respondent No. 5 
Nathusingh could not be said to be in 
the employment of respondent No. 4 as 
his driver. According to the learned 
counsel as possession of the truck was 
actually handed over to respendent No. 5 
on 21-12-72, thereafter respondent No. 5 
was the employee of respondent No. €. 
with whom there was No contract of in- 
surance, the same having come to an 
end on 21-12-72 itself when Babulal had 
sold the truck by actually delivering its 
possession to respondent No. 6 even 
though the registration certificate under 
the Motor Vehicles Act continued to re- 
main in the name of respondent No. 4 
on the date of the accident also and in 
support of this submission he placed re- 
liance on the decisions reported in 1980 
Ace CJ 126 (Madh-Pra} Balwant Singh 
v. Shannubai: 1980 Ace CJ 377 Kant) 
(Sundaram Finance Ltd. Madras v. D.G. 
Nanijiappa) and 1979 Asc CJ 503: (AIR 
1979 Madh Pra 85) (State of Madhya 
Pradesh v. Premabal). 


9. As against this Shri B. K. Sam- 
dhani, learned counsel for respondents 


Nos. 1, 2 and 3 submitted that 
Ex. D-1 is not a sale, but an 
agreement to sell and the evi- 


dence of D. W. 1 Babulal as also the 
tenor of Ex. D-1 clearly indicates that 
full price as agreed to between the 
parties was not paid by respondent Na. 6 
to respondent No. 4 when the possession 
of the truck was delivered to him and 
that even according to the terms men- 
tioned in Ex. D-1 the balance amount 
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was to be paid by instalments and it is 
only after the receipt of the full con- 
sideration it was agreed that the re- 
gistration of the truck would be trans- 
ferred in the name of respondent No. 6. 
He further submitted that D.-W. 2 
Sunderlal, who has been examined as 
a witness on behalf of the appellant has 
stated that Babulal had never informed 
the Insurance Company that he had sold 
the said truck to respondent No. 6. He 
has further admitted that respondent 
No. 4 Babulal was asked by Shri Bantia; 
the Officer of the said Company to con- 
tact Shri Sujan Jain who was also the 
ecobunsel for the Insurance Company in 
this case. It was, therefore, contended 
that the appellant has not led any evi- 
dence to prove that the contract of in- 


accident occurred or that it was a con- 
dition precedent under the terms of the 
policy that the driver must “have a 
driving licence and in absence of the 
production of the Insurance policy on 
record, the argument advanced by the 
fearned counsel for the appellant ean- 
mot be allowed to stand. 


10. While distinguishing the auth- 
ority cited on behalf of the appellant, 
the learned counsel for respondents 
Nos. 1, 2 and 3 submitted that the evi- 
dence on record leads only to this con- 
clusion that there was no concluded sale 
of that truck but only an agreement to 
sell and consequently though this con- 
tract would be governed by the Sale of 
Goods Act, still the sale being incomplete 
and Babulal respondent No.4 having re- 
tained his control over the said truck 
by not getting the registration trans- 
ferred till the whole consideration as 
agreed to was paid to him by respondent 
No. 6, it cannot be held that the Insur- 
ance Company is absolved from its lia- 
bility to pay the compensation and in 
support of this submission he placed re- 
liance on the decisions reported fn 1966 
Acc CJ 382 (Puni) (Jupiter General) In- 
surance Co, Ltd. v. Gurcharan Singh), 
1980 Ace CJ 189: (AIR 1980 Andh Pra 
143) (J. C. Chennarayudu v. N. Lak- 
shmamma): 1967 Acc CJ 155 (F.C. 
Mala) Nanyang Insurance Company Ltd. 
vy. Salbiah); 1976 Acc CJ 1: (AIR 1976 
Raj 71) and 1971 Acc CJ 49 (Orissa) 
(Orissa Co-operative Ins. Society Ltd. 
v. Bhagaban Sahu). 


11. Shri R. C. Chhazed, learned coun- 
sæl for ..the respondent No..6 - con- 
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tended that as there was not:a complete 
sale of the truck on the day of the ac- 
cident, the respondent No. 4 had retained 
his control over the said truck and that 
he was acting and working on behalf of 
respondent No. 4 as his agent and it is 
only to facilitate the payment of instal- 
ments which were to,.be paid by him to 


‘respondent No. 4 that possession of the 


truck was with respondent No. 6, but 
the possession could not be said to be 
on the basis of concluded sale as even 
according to Ex. D-1 certain amount was 
yet to be paid by respondent No: 6 to 
respondent No. 4. He further submit- 
ted that it'is not at all suggested to 
Babulal that on the date of the accident 
he had received the entire. full consid- 
eration as agreed to ïn .Ex. D-i or that 
he had ceased to. have any contro] over 
the said truck on the date of the accident. 


12. After cerefully considering the 
arguments of the learned counsel for 
the parties and after going through the 
evidence adduced by the parties as also 
the case law cited, I am of opinion that 
the contentions advanced on behalf of 
the appellant cannot be accepted. The 
evidence of D. W. 1 Babulal, D.W. 2 
Sunderlal and a bare reading of Ex. D-1 
clearly indicates that there was no con- 
cluded sale of the truck, but it was 
only an agreement to sell. It is no 
doubt true that for effecting such a sale 
transfer of the registration certificate 
under the Motor Vehicles Act is not 
necessary, but along with the delivery 
of possession payment of full considera- 
tion as agreed to is necessary. In the 
present case as has emerged from evi- 
dence on record on the date of the ac- 
cident a part of the sale consideration 
was yet to be paid by respondent No. 6 
to respondent No. 4 and in these -cir- 
cumstances, in my opinion, Ex. D-1 be- 
ing only an agreement to sell cannot be! 
treated to be an absolute sale. It is, 
therefore, difficult to agree with the 
learned counsel for the appellant that 
on 21-12-72 when possession of the 
truck was handed over to respondent 
No. 6, there was a concluded sale. and 
that respondent No. 4 had ceased to 
have any interest or control over the 
said truck with the result that the con- 
tract of insurance with Babulal respon- 
dent No. 4 had come to an end. The 
evidence of Babulal and Sunderlal fur- 
ther indicates that it was. Babulal who 
after the accident approached the ïn- 
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surance Company to defend the case. 
that it was Babulal who defended the 
case by engaging the same counsel who 
also was the counsel for the appellant 
Insurance Company. All this further 
goes to show that Babulal still continued 
to be the owner of the said truck. Be- 
sides, respondent No. 6 has not been 
examined as witness to prove that he 
had become the owner of the said truck 
on 21-12-72 itself and that even on the 
date of the accident he was the sole 
owner of the said truck. It is, there- 
fore, clear that the property in the 
said truck still vested with Babulal re- 
spondent No. 4 and the truck was also 
being driven by respondent No. 6 with 
his permission, respondent No. 5 Nathu- 
singh being the driver. Therefore, 
though the principles enunciated in the 
authorities cited on behalf of the appel- 
lant cannot be disputed still they are 
distinguishable on facts, when applied to 
the facts of the present case. 

13. In the result this appeal fails and 
is dismissed with costs. The award is 
maintained. Counsel’s fee according 
to schedule, if certified. 

: Appeal dismissed. 


AIR 1981 MADHYA PRADESH 228.. 
U., N. BHACHAWAT. J. 

Badri Prasad Soni, Applicant v. S. Kri- 
pal Singh, Non-applicant. 

Civil Revision No. 603 of 1980, 
8-5-1980." 

Civil P. C. (5 of 1908), O. 6, R. 17 — 
Amendment of plaint — “Stage in the 
proceeding” — Delivery of judgment is 
such stage — Amendment can be allow- 
ed till then. 

The suit is commenced on the presen- 
tation of plaint as is obtainable from 
O. 4, R. 1 instituted as “Suit to be com- 
menced by plaint” and is disposed of so 
far as the trial Court is concerned, on 
the pronouncement of judgment under 
O. 20. R. 3. This being the position re- 
garding the commencement of the suit 
and its termination in the trial Court, 
the irresistible conclusion is that de- 
livery of judgment by the trial Court is 
a stage in the proceeding. In this view 
of the matter, it can safely be said that 
because of the expression “at any stage 


*Against order of H. D. Mishra, 9th 
Civi] J., Class 2, Jabalpur, D/- 2-4-1980. 


HY/TY/D783/81/SNV - -- 
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of the proceedings” employed in O. 6, . 
R. 17 the Court is competent to allow 
either party. to alter or amend his plead- 
ing any time before the judgment is 
pronounced, as till then the Judge has 
the seisin over the case and is not func- 
tus officio. AIR 1959 Andh Pra 26, Rel. 
(Para 14) 
Chronological Paras 
6, 16 


on. 
Cases Referred: 
ATR 1964 SC 993 
AIR 1959 Andh Pra 26 
AIR 1956 Mad 597 12 
(1953) 2 All ER 1296: (1953) 3 WLR 885: 


(1954) 1 QB 178, China v., Harrow 
Urban District Council 13 
AIR 1940 PC 11 14 
AIR 1932 Mad 275 14 


T. C, Naik, for Applicant; G. C. Bhatia, 
for Non-applicant. 

ORDER :— The present revision has 
been filed by the plaintiff and has’ arisen 
in the following manner. 

2. Plaintiff has filed the suit for evic- 
tion of the  defendant-non-applicant 
herein from the suit shop alleging that 
he bona fide needs the suit shop for set- 
tling his son-in-law who along with his 
daughter is living with him and is de- 
pendent on him for maintenance. The © 
relevant averment in the plaint are as 
under: 

“2. Plantiff has one issue — Smt. 
Asha Bai. She has been married with ' 
Shri Deepak Kumar. They live with the 
plaintiff as members of his family. They 
depend on him for their maintenance. 

3. Plaintiff is old and has now deve- 
loped cancer. He may close his eyes any 
day. He therefore wants to settle his 
son-in-law by opening ‘a shop of Jewel- 
lery—will make a show room and self 
Silver wares and Silver ornaments ete. 
Plaintiff will open a shop for him with a 
capital of Rs. 20,000/- which plaintiff has 
got. Plaintiffs son-in-law for whom he 
requires the premises in suit is not in 
possession of premises of his own in the 
town of Jabalpur for the purpose afore- 
said.” 

3. The suit has been resisted by the 
defendant controverting the main plaint 
allegations. After the arguments were 
heard and the case was posted for deliv- 
ery of judgment on 15-2-1980, on this 
date, the plaintiff made an application 
to amend his plaint so as to add the fol- 
lowing at the end of paragraph 3 of the, 
plaint. : 


"The premises in suit are held for the . 


benefit of Deepak Kumar :who is. the.. 


ALR. « 
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only male member in plaintiff's family 
entirely dependent on him.” 

4, The application was 
the defendant. 

5. The trial Court vide the impugned 
order dismissed the application only on 
the ground that no such application is 
maintainable after the final arguments 
were heard and the case was reserved 
for judgment. : 


6. The trial Court came to this con- 
clusion relying on the decision of the 
Supreme Court ın Arjun Singh v. 
Mohindra Kumar AIR 1964 SC 993. 

The relevant part of the order reads as 
under:— (Matter in Vernacular hence 
omitted — Ed.). 

The arguments of the learned counsel 
for the plaintiff were that the expression 
used in O. 6, R. 17 of Civil P. C. is “at 
any stage of the proceedings allow either 
party to alter or amend his pleading” 
and contended that this expression does 
not limit the power of the Court to 
allow the amendment only up to the 
stage of hearing of the final arguments. 
The Court is competent to permit the 
amendment even when after hearing 
the final arguments, the case is reserv- 
ed for judgment, as till then the Court 
has seisin of the matter. He further 
argued that when the amendment can 
be allowed even at the stage of the 
second appeal and even when the mat- 
ter is pending before the Supreme Court 
there is no reason to hold that the word 
“proceedings” does not include the stage 
when the judgment has to be delivered 
by the trial Court. The learned counsel 
for the plaintiff relied for support of his 
averments on a decision in S. Burrayya 
v. Atchayyamma, AIR 1959 Andh Pra 26. 
He further argued that the powers of 
the Court for permitting the amendment 
are very wide; the amendment should be 
allowed as a rule; refusal is an exception. 
He further argued that there is already 
a foundation in the pleading of the 
plaintiff for the allegations sought to be 
raised by way of proposed amendment. 
The proposed amendment is only an 
elaboration of a plea which is already 
impliedly covered in plaintiffs pleading 
and as such the lower Court ought to 
have allowed the proposed amendment. 
It was also submitted by the learned 
counsel for the plaintiff, during the 
course of his argument that the plain- 
tiff would not lead any evidence in sup- 
port -of the proposed amendment and as 


opposed by 
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however, it is in 
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such there is no ground for not allowing 
the proposed amendment particularly 
when it is not mala fide. ‘ 


7. The argument of the learned coun- 
sel for the defendant was mainly this 
that by the proposed amendment the 
plaintiff wanted to set up altogether a 
new case. Originally the case of the 
plaintiff is that he is the owner of the 
suit premises as is obtainable from the 
plaint paragraph 1 whereas by the pro- 
posed amendment the plaintiff wants to 
contend that he is holding the suit pre- 
mises not as an Owner but as a_ trustee 
for his son-in-law. The plaintiff cannot 
be permitted to set up a new case. 


8. The first point for consideration is 
whether the Court can permit the amend- 
ment at the stage when the case is re- 
served for judgment. This calls for an 
interpretation of the word proceedings.” 


9. In Halsbury’s Laws of England, 
Third Edition. Volume 1, pages 5-6, para 7, 
it is laid down. — The term “proceeding” 
is frequently used to denote a step in an 
action, and obviously it has that mean- 
ing in such phrases as “proceeding in 
any cause or matter.” When used alone 
certain statutes to be 
construed as synonymous with, or in- 
cluding, “action”: and in para. 8 regard- 
ing the termination of an action, it is 
laid down — “An action, in , the strict 
sense of the term, ends at judgment(s). . 
Thus a provision as to the costs of an 
“action” does not affect the costs of an 
appeal against the judgment therein: so 
it was ruled that a release of “all ac- 
tions” would not bar execution upon 
a judgment already obtained: secus a 
release of “all suits”. for’ without “suit 
or prayer” none could have execution.” 


10. The word ‘proceedings’ is defined 
in the Shorter Oxford Dictionary as 
doing a legal action or process, any act 
done by the authority of a Court of law. 


11. In “Words and Phrases” perman- 
ent Edition, Volume 34. various meanings 
are given: two of them which I shall 
just set out, bring out the essential im- 
port of the word. ‘proceeding’. (i) The 
word “proceeding” ordinarily relates to 
forms of law, to the modes in which 
judicial transactions are conducted 
"(page 141) — (ii)”. The term “proceed- 
ing” is a very comprehensive term. and, 
generally speaking. means a prescribed 
course of action for enforcing a legal 
right, and hence it necessarily: embraces - 
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the requisite steps by which judicial 
action is invoked (page 142). . 

12. In Ganga Naicken v. A. Sundaram 
Ayyar, AIR 1956 Mad 597, Krishna- 
swami Nayudu, J. held that the mean- 
ing to be given. to the word “proceed- 
ing?” would depend on the scope of the 
enactment in which it occurred and the 
context in which thé word was used. 

13. In China v. Harrow Urban Dis- 
trict Council, (1953) 2 All ER 1296 (1300) 
it has been observed to the effect that 
“proceeding” is a word with a larger 
meaning than “action”. Every action is 
a proceeding; but it is not possible to say 
that every proceeding is an action. 


14. The suit is commenced on the pre- 
sentation of plaint as is obtainable from 
O. 4, R. 1 Civil P. C. instituted as “Suit 
to be commenced by plaint” and is dis- 
posed of so far as the trial Court is con- 
cerned, on the pronouncement of judg- 
ment ynder O. 20. R. 3 of the Civil P. C. 
This being the position regarding the 
commencement of the suit and its ter- 
mination in the trial Court, in the light 
of the discussion contained in the preced- 
ing paragraph of this order, the irresisti- 
ble conclusion is that delivery of judg- 
ment by the trial Court is a stage in the 
proceeding. In this view of the matter, 
it can safely be held that because of the 
expression “at any stage of the proceed- 
ings” employed in O. 6, R. 17 of the 
Civil P. C., the Court is competent to 
allow either party to alter or amend his 
pleading any time before the judgment 
is pronounced, as till then the Judge has 
the seisin over the case and is not func- 
tus officio This view is in line with the 
view taken by the Andhra Pradesh High 
Court in S. Burrayya v. S. Atchayyamma 
(ATR 1959 Andh Pra 26) (supra). The 
relevant observation reads as under: 


“This rule empowers a Court to allow 
either party to alter or amend his 
pleadings at any stage of the proceedings 
ete” It implies that so long as the Court 
is in seisin of the proceedings, it is com- 
petent for it to allow amendment of 
the pleadings. Till the suit reaches the 
stage of final decree, the proceedings 
must be deemed to be pending in that 
Court with regard to a partition suit. 
The judgment of their Lordships of the 
Privy Council in Jadhunath v. Parame- 
swar ATR 1940 PC 11, is an authority for 
that position. 

“If the suit is not concluded bv the 
passing of the final decree and is only at 
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the stage of the preliminary decree, we 
think it is competent for thé Court to 
allow amendment of the pleadings. (See 
Latchayya v Seethamma, AIR 1932 Mad 
275). That apart, the language of S. 153, 
C. P. C. is in wide terms and confers 
powers on a Court to correct errors in 
any proceeding at any stage in order to 
determine the real question. These two 
provisions -are meant to enable the Court 
to decide the points in issue and to 
render justice to the parties.” 


15. I may hasten to observe that the 
aforesaid discussion is only with refer- 
ence to the competence of the Court 
regarding the stage up to which it can 
permit amendment. Whether an amend- 
ment should be allowed in a particular 


gase or not is a matter to be decided by . 


the Court in the light of the facts and 
circumstances of an individual case. 


16. The upshot of the above dis- 
cussion is that the trial Court was not 
right in holding that it had no jurisdic- 
tion to allow amendment after the close 
of the case when it was reserved for 
judgment. The Supreme Court case 
Arjun Singh v. Mohindra Kumar, (AIR 
1964 SC 993) (supra) relied upon by the 
trial Court to support its view has not 
been correctly understood by the trial 
Court. The decision was in the context 
of the interpretation of the words. 
“Where the Court has adjourned the 
hearing of the suit ex parte”; here in 
Order 6, Rule 17 of the Code of Civil 
Procedure, the expression is “at any 
stage of the proceedings’. The Supreme 
Court in Arjun Singh v. Mohindra 
Kumar (supra) held that in view of the 
expression “the Court has adjourned the 
hearing of the suit ex parte and the de- 
fendant at or before such hearing ap- 
pears and assigns good cause”; an ap- 
plication under Order 9, Rule 7 of the 
Code of Civil Procedure is maintainable 
only when the case is adjourned for 
hearing and is not maintainable after 
the stage of hearing has passed. and in 
its view the hearing was closed when 
the judgment was reserved. The ex- 
pression “at any stage of the proceed- 
ings” was not for interpretation before 
the Supreme Court in Arjun Singh v. 
Mohindra Kumar (supra). The two are 
the distinct expressions and no analogy 
can be drawn from the interpretation of 
one for the interpretation of the other. 
The net of the power of the Court so 
far as amendment is concerned is wider 
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in view of the expression “at any stage 
of proceedings” and not ‘hearing’. 

17. As a result of the foregoing dis- 
cussion, I am of the view that the trial 
Court has, on an erroneous view about 
its competency to consider that applica- 
tion for amendment on its merits, failed 
to exercise the jurisdiction vested in it. 

18. The second question that arises 
is about the merits of the application. 

19. The argument of the learned 
counsel for the plaintiff was that the 
proposed amendment is nothing but an 
elaboration of a ground which has its 
seed in the plaint; whereas according to 
the learned counsel for non-applicant- 
defendant. it was altogether a new 
ground which cannot be permitted. 

20. Elaborate arguments were advanc- 
ed from both the sides on this question, 
As the matter is pending decision before 
the trial Court and lest any observation 
made by this Court may cause embarrass- 
ment to the trial Court in its decision on 
the merits of the case as it will also 
have to be considered whether the 
amendment is impliedly covered in the 
averments already made or not with re- 
ference to constitution of a ground under 
Section 12 (1) (f) of the M. P. Accom- 
modation Control Act. and the trial 
Court has also not applied its mind on 
the merits of the question of allowing 
the amendment, I consider it advisable 
to set aside the impugned order and send 
the case back to the trial Court with 
the direction that it shall’ re-hear the 
parties on the merits of the amendment 
application dated 15-2-1980 and decide 
it on merits in the light of the observa- 
tions made in this order. 

21. In the result, the revision is al- 
lowed as indicated hereinabove. I make 
no order as to costs. : 

Revision allowed. 


AIR 1981 MADHYA PRADESH 231 
(GWALIOR BENCH) . 

K. K. DUBE AND H. G. MISHRA, JJ. 

Mahadeo and others. Petitioners v. 
The State of Madhya Pradesh and 
others, Non-Petitioners. 

Misc. Petn, No. 52 of 1979, D/- 30-9- 
1980. 

(A) M. P. Ceiling on Agricultural 
Holdings Act (20 of 1960), Sections 4 (1); 
11 (2) and 11 (3) — Declaration of sur- 
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plus land after holding inquiry under 
Section 4 (1) without -publication of 
fresh draft statement as per directive 
of Board of Revenue by competent au- 
thority — Held illegal being land- 
holder deprived from filing objections 
under Section 11 (3) — Order of Board 
of Revenue passed in appeal could not 
operate as res judicata restraining 
landholder from agitating question re- 


garding fresh issuance of draft state- 
ment — (Civil P. C. (1908), S. 11). 

: (Para 11) 

(B) M. P. Ceiling on Agricultural 


Holdings (Amendment) Act (20 of 1974), 
Section 5 (b) — Substitution of Sec- 
tion 4 (2) of original Act retrospectively 
from certain date — It could not be 
effected retrospectively prior to that 
date by court — Neither the amending 
provision could be deemed to be sub- 
stituted from very inception of the ori- 
ginal Act. (Para 14) 
Cases Referred: Chronological Paras 


AIR 1971 SC 2355: (1970) 1 SCC 613 
12 
R. S. Bajpai, for Petitioners; M. A. 


Shah. Dy. Govt. Advocate, for the State. 


MISHRA, J.:— This is a petition 
under Article 226 read with Article 227 
of the Constitution of India for quash- 
ing the order dated 9-6-1978 (Annexure 
II) passed on an appeal by the Board of 
Revenue, Madhya Pradesh, confirming 
the order passed by the Competent Au- 


thority (Additional Commissioner. Rai- 
pur), dated 12-8-1977 (Annexure-J). 
declaring void transfers evidenced by 


sale deeds (Annexures III to VID. 


2. The case of the petitioners is that: 
Ram Prasad was father of Ganesh Pra- 
sad. Ganesh Prasad died during life- 
time of his father leaving behind him a 
son Mahadeo alias Mahadeo Prasad and 
a daughter Kalindi. Mahadeo has a son 
Mahendrasingh alias Dongarsingh, Ram 
Prasad died on 18-6-1971. On 1-1-1971. 
Ram Prasad. Mahadeo Prasad and his 
son Mahendra were members of joint 
family. Smt. Kalindi has also acquired 
rights in the property devolving on her 
On death of Ram Prasad. 


3. In proceedings under the M. P. 
Ceiling on Agricultural Holdings Act, 
1960 (for short ‘the Act’), the Competent 
Authority had published a draft state- 
ment showing the entire holding consist- 
ing of 315.10 acres of land as belong- 
ing to Mahadeo Prasad, petitioner No, 1 
alone, Mahadeo Prasad, who happened 
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to. be the Karta of the family. filed ob- 
jections, whereby it was brought to the 
notice of the Competent Authority that 
the following transfers by way of sale 
had been made by him in favour of 
petitioners Nos. 4 to 8: 

(1) By Saraswati Bai to Baboolal, 15 
acres on 7-4-1972 for Rs. 7500/- (vide 
Annexure MI); . 

(2) By Saraswati Bai to Surya Pra- 
kash 39.74 acres on 10-2-1972 for 
Rs. 10.000/- (vide Annexure IV): 

(3) By Saraswati Bai to Gajrabai etc., 
38.86 acres on 10-2-1972 for Rs. 15,000/- 
(vide Annexure V); 

(4) By Mahadeo to 
acres on 10-2-1972 
(vide Annexure VI) 

(5) By Mahadeo to Nilkumar, 53.58 
acres on 10-2-1972 for Rs, 25.000/- 
(vide Annexure VII). l 

In spite of this, without making en- 
quiry. as contemplated by Section 4 (1) 
of the Act, the Competent Authority 
passed an order on 27-5-1976, declaring 
that 170.16 acres of land had vested in 
the State. This order was presumably 
‘under Section 11 (6) of the Act. Ag- 
grieved by the same, the petitioners 
preferred appeals before the Board of 
Revenue. which were allowed by Order 
dated 30-10-1976 and the Competent 
Authority was directed to hold enquiry 
into validity of the transfers in ques- 
tion after issuing notices under Sec- 
tion 4 (1) of the Act. In the remand 
order it was also observed that publica- 
tion of fresh draft statement after pass- 
ing an order under Section 4 (1) 
of the Act, will not be necessary. 

4. After remand, the Competent Au- 
thority held an enquiry under Section 4 
(1) of the Act and by order dated 12-8- 
1977 (Annexure I) held that the trans- 
fers in question are void and that the 
lands to the extent of 170.16 acres have 
vested in the State as surplus lands as 
ordered vide order dated 27-5-1976. 
This order has been passed without 
issuing a fresh draft statement, 


5. Aggrieved by this order Mahadeo 
Prasad, petitioner No. 1, preferred an 
appeal No, 238/V/77 and other peti- 
tioners preferred appeal No. 239/V/77 to 
the Board of Revenue. which have been 
rejected by order dated 9-6-1978 (An- 
nexure II). Hence this petition, 

.6.. In this . petition, the petitioners 
contended that (i) according to ..the 


Kalabai, 39.94 
for Rs. 20.000/- 
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scheme of the Act, draft statement is 
to follow decision regarding validity of 
transfers by way of sale passed after 
enquiry under Section 4 (1) of the Act; 
and a draft statement issued prior to 
the passing of such an order cannot be 
treated to be compliance of mandatory 
provisions enacted by Section 11 (2) of 
the Act; (ii) that. the observations made 
in the remand order to the effect that 
no fresh draft statement need be issued 
after passing of order under Section 4 
(1) of the 
judicata so as to preclude the petitioners 
from agitating the question regarding 
fresh issuance of draft statement: (iii) 
that this has resulted in illegal de- 
privation of petitioners valuable right 
to file objections conferred by Sec- 
tion 11 (3) of the Act: and (iv) that the 
right of transferor to hold land has not 
been decided on correct legal basis in- 
asmuch as instead of deciding their right 
to hold land on the basis of Section 4 
(2), as it stood prior to the amendment 
brought about by Section 5 (b) of the 
M. P. Ceiling on Agricultural Holdings 
(Amendment) Act. 1974 (No. 20 of 1974), 
decision has been given on the basis 
of Section 4 (2) as substituted by the 
aforesaid Amendment Act. This has 
resulted in failure of justice. 


7. Mr. M. A. Shah, learned Deputy 
Government Advocate for the State, 
contended that the impugned orders 
are in accordance with law: that the 
order of remand passed by the Board 
of Revenue operates as res judicata on 
the point; and that Section 4 (2) of the 
principal Act, as substituted by Sec- 
tion 5 (b) of the Amendment Act No. 20 
of 1974 is retrospective in effect; and 
the orders in question have rightly been 
passed on the basis of Section 4 (2) as 
amended by the aforesaid Amendment 
Act. 


8. In order to appreciate the con- 
troversy between the parties with re- 
gard to contention No. (i) above, an 
analysis of the provisions of the Act 
relevant to the situation, appears to be 
necessary. The relevant provisions are 
Section 4 and Section 11. Now sub- 
sections (1), (2) and (3) of Section 11 
of the Act read as under: 

_ “11. Preparation of statement of land 
held in excess of the ceiling area :— 
(1) On the basis of information given in 
the return under Section 9 or the in- 
. formation obtained. by the competent 
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authority: under Section 10, the said au- 
‘thority ‘shall after making such enquiry 
as it may deem fit, prepare a separate 
draft statement in respect of each per- 
son holding land in excess of the ceil- 
ing area, containing the following par- 
ticulars :— f 

(i) the name and address of the hol- 
der: 

(i-a) if the holder is a member of a 
family, names, address and age of mem- 
bers of the family; 


(i-b) if the holder, who is member of 
a family has major sons, names, ages 
and addresses of his major sons and 
land held by each of them as on 1st 
January, 1971. 

(ii) full particulars of land held by 
him and other members of his family 
within the State and total area of such 
land: 

(iii) the total area of land the holder 
is entitled to hold in accordance with 
the provisions of this Act: 

(iv) the description of land which he 
desires to retain: 

(v) the description of the land which 
he competent authority proposes to 
declare surplus; and 

(vi) such, other particulars as may be 
prescribed : 

Provided that if the holder fails to 
specify the portion of land which he 
wishes to retain, the Competent authority 
shall, to the extent possible include the 
encumbered and improved land in the 
land to be retained by the holder: 

Provided further that a joint state- 
ment may be prepared in respect of 
holders who are members ofa joint 
Hindu family or who hold land joint- 
ly or as tenants-in-common, 

(2) The transferor shall, for the pur- 
pose of this Act, be deemed to be the 
holder of land the transfer of which —- 

(i) has been declared to be void 
under sub-section (1) of Section 4: or 

(ti) has been found by the competent 
authority on such enquiry as may be 
prescribed to be in contravention of the 
provisions of sub-section (1) of Sec. 5. 

(3) The draft statement shall be pub- 
lished at such places’ and in such man- 
ner aS may be prescribed and a copy 
thereof shall be served on the holder 
or holders concerned, the creditors and 
all other persons interested in the land 
to which it relates. 


the draft ' statement received within 
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thirty days of the publication thereof 
Shall be duly considered by the com- 
petent authority who after giving the 
objector an opportunity of being heard 
shall pass such order as it deems fit.” 
9. At the outset it may be stated 
that Section 11 starts with a mandate 


‘to the Competent Authority to publish 


draft statement, yet by the very nature 
of the function, the Competent Auth- 
ority ‘cannot publish a draft statement 


without making an enquiry into the 
validity of the transfer or the parti- 
tion, as the case may be, under Sec- 


tion 4 (1) or 5 (1) of the Act. Clauses 
(iii), (iv) and (v) of sub-section (1) of 
Section 11 of the Act require that the 
draft statement should contain the fol- 
lowing particulars: 

(a) total area of land which the hol- 
der is entitled to hold in accordance 
with the provisions of the Act: 

(b) the description of the land. which 
the holder desires to retain; and 

(c) the description of the land which 
the competent authority proposes to de- 
clare surplus, 


The competent authority cannot be 
in a position to mention the aforesaid 
facts in the draft statement unless and 
until, it has adjudicated upon the ques- 
tion of validity of the transfer or the 
partition, if any. The Competent Au- 
thority can examine the validity of 
transfers by way of sale, gift, exchange 
or otherwise or partition under Section 
4 (1) or Section 5 (1) of the Act. which- 
ever may be applicable to the situation. 
An enquiry and order under Section 
4 (1) or Section 5 (1) of the Act is, ac- 
cordingly, to precede publication of 


draft-statement. 


10. The provisions of Section 11 (2) 
of the Act also lead to the aforesaid 
conclusion. Section 11 (2) provides that 
atransferor shall be deemed to be the 
holder of the land., tarnsfer of which 
has been declared to be void under sub- 
section (1) of Section 4 or has been 
found to have been made in contraven- 
tion of Section 5 (1) of the Act. It is 
only after such declaration that the 
holder can be in a position to give the 
choice of the land he wants to retain. 
Till the transfer is not declared void. 
the holder will have to give choice on 
the assumption that the transfer in 
question is valid, If the transfer is 
ultimately -declared void, then also the 
will have an occasion to 
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exercise his choice in the matter. 
in view of the changed-circumstances. 
His choice in the matter is absolute and 


his right in that behalf is unfettered. 


He cannot be tied down to his choice 
even if exercised during pendency of 
proceedings under Section 4 (1) or Sec- 
tion 5 (1) of the Act or even during 
pendency of an appeal against the order 
passed under any of those provisions. 
On filing of an appeal, the matter be- 
comes sub judice and finality of the 
order is destroyed. As such it is desir- 
able that validity of tranfers must be 
decided finally before draft statement 
is issued. 

11. In view of the scheme of the 
Act, the Competent Authority cannot 
be regarded to have reached the stage 
‘of publication of draft statement, and 
cannot be regarded to have acquired 
jurisdiction to publish the draft state- 
ment, either without there being first 
an order under Section 4 (1) or Section 
5 (1) of the Act, which has attained 
finality on appeal or otherwise. The 
order under Section 4 (1) or 5 (1) of 
the Act has, thus, to precede and not 
to follow publication of the draft- 


statement. Provisions of Section 11 (2) 
of the Act are mandatory on the point. 
The legal obligation cast thereby on 
|the Competent Authority cannot be 
taken to be dispensed with by pointing 
out to issuance of a draft publica- 
tion after passing of an order under 
Section 4 (1) or Section 5 (1) of the 
Act, which has been superseded on ap- 
peal, 

11-A. In this case, admittedly, the 
Competent Authority did not publish 
draft statement after passing of an 
order under Section 4 (1) of the Act 
after enquiry held in pursuance of the 
remand order, 

12. In this case, the Board of Re- 
venue remanded the case, as no enquiry 
envisaged by Section 4 (1) of the Act 
was held. However, while passing the 
order of remand, the Board of Revenue 
also held that there is no necessity of 
issuing fresh draft statement. Without 
holding of an enquiry under Section 
4 (1) of the Act, the Competent Auth- 
ority does not acquire jurisdiction to 
proceed with fixation of ceiling area 
and determination of surplus land in 
accordance with the provisions placéd 
in Chapter III of the Act. Accordingly, 
the observations made by the Board of 
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Revenue that fresh draft statement will 
not be required to be published, after 
passing of an order after enquiry under 
Section 4 (1) of the Act. cannot be re- 
garded to be really adjudication on the 
point. At the best, it can be regarded 
to be a mere expression of opinion. 
Decision on the point was not necessary 
for remand of the case. Moreover, if 
there is a decision of a Court which 
sanctions somthing illegal, then by re- 
sorting to the rule of res judicata a 
party affected by the decision will not 
be precluded from challenging the vali- 
dity of that order, for a rule of pro- 
cedure cannot supersede the law of the 
land. This is what, in essence, has 
been held in M. P. S. Jaiswal v. D. N. 
B. Jeejeebhoy, (1970) 1 S C C 613: 
(AIR 1971 SC 2355) (at page 619 of 
SCC): (at p. 2359 of ATR). 

13. This brings us to the third con- 
tention. In this case, the Competent 
Authority as well as the Tribunal ap- 
pears to have decided the case on the 
hypothesis that Section 4 (2) as amend- 
ed by Amendment Act No. 20 of 1974 
is applicable to the transfers made 
prior to 7-3-1974 — both for purposes 
of finding out right of the holder to 
hold land and for purposes of working 
out the exemptions, Section 5 (b) of the 
Amendment Act No. 20 of 1974, runs 
as under: 

“5, Amendment of Section 4:— In 
Section 4 of the Principal Act. — 

(a) nnana hoes 

(b) for sub-section (2). the following 
sub-section shall be and shal] always 
be deemed to have been substituted 
with effect from the 7th March. 1974 
namely :— 

(2) Nothing in this section shall ap- 
ply to a transfer made by a holder — 

(a) who does not hold land in excess 
of the ceiling area; or 

(b) who is a member of a family and 
where all the members of the family 
together do not hold land in excess of 
the ceiling area as specified in sub-sec- 
tion (1) of Section 7 as substituted by 
Section 8 of the Madhya Pradesh Ceil- 
ing on Agricultural Holdings (Amend- 
ment) Act, 1974 on the date of the 
transfer. i 

(c) In sub-section (4), the words “in 
regard to every transfer made under 
this section” the words “in regard to 
every transfer to which this section ap= 
plies” shall be substituted: and 
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(d) in sub-section (5),. for the words. 
figures and letters “on or after the-24th 
January, 1971” - occurring twice,. the 
words, figures and letters “on or before 
the 1st January, 1971” shall be>-sub- 
stituted.” ’ (Emphasis supplied) 

The Amendment Act No, 20 of 1974 
received assent of the President on 23rd 
April, 1974, which was first published 
in the Madhya Pradesh Gazette (Extra- 
ordinary) dated the 24th April, 1974 
Section 4 (2) of the Act, as it stood 
before the aforesaid supSH Eaton read 
as under: 

"(2 Nothing in 
apply to— 

(a) a transfer made by a holder who 
does not hold land in excess of the 
ceiling area on the date of the transfer; 

(b) a transfer by way of sale to any 
person specified in categories (i) to (iv) 
` of sub-section (1) of Section 35 or to a 
holder holding land less than five stand- 
ard acres on the date of the transfer. 

(c) a transfer by way of donation to 
a Bhoodan Yagna Board constituted 
under the law relating to Bhoodan 
Yagna for the time being in force.” 

14. Now, relying on the expression 
“shall always be deemed to have been 
substituted”. Mr. Shah contended that 
the aforesaid amendment being by sub- 
stitution (should) be regarded to have 
been written with pen and ink in 
the principal Act from its inception. 
Acceptance of this contention will 
involve giving of a greater retrospec- 
tive effect than is intended to be 
given by the Legislature to the pro- 
visions of Section 4 (2) as substitu- 
ted by the aforesaid Amendment Act. 
The legislative intendment appears 
to be to give effect to the substituted 
sub-section “with effect from the "Tth 
March, 1974”, Courts cannot give grea- 
ter retroactive action toa provision 
of law, than that is expressly given by 
the Legislature. Had the Legislature 
intended to give retrospective effect to 
Section 4 (2), so substituted from the 
very inception of the Act, then the ex- 
pression, “shall always be deemed to 
have been substituted” would have suf- 
ficed: but the framers of law have not 
stopped there and have further pro- 
ceeded to use the expression “with ef- 
fect from the 7th March, 1974”, Ac- 
cordingly Section 4 (2), as amended can 
have retrospective ‘effect only from the 
Tth March, 1974, and not from any time 


this section shall 
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prior to it. The Courts cannot, by any 
process. of interpretation, treat the ex- 
pression’ “with effect from the 7th 
March, 1974” as redundant or super- 
fluous, On this point, the Board of Re- 
venue. in an attempt to give harmoni- 
ous construction to provisions of Section 
4 (1) and Section 4 (2) of the Act ap- 
pears to-have virtually reduced the ex- 
pression “with effect from the 7th 
March, 1974 an useless lumber or 
dead-letter. This virtually amounts to 
destroy it. To harmonise is not to 
ignore. The Courts cannot proceed on 
the assumption that the legislature has 
wasted words, There being no inconsi- 
stency between any part of sub-section 
(1) and sub-section (2) of Section 4, rule 
of harmonious construction cannot be 
applied for construing them either. 


15. So far as question of entitle- 
ment of a holder to hold land is con- 
cerned, the ceiling limit prescribed by 
the Principal. Act was initially in- 
dividual-wise, Now, the right to hold 
land has been changed and concept of 
family’ has also been introduced by 
Amendment Acts No. 12 of 1974, 13 of 
1974 and 20 of 1974, Accordingly, right 
of the holder to hold land will be 
governed by the Act as amended by 
the aforesaid Amendment Acts. The 
jurisdiction of the Competent Authority 
to decide the right to hold on the 
basis of the provisions of the Act, as 
they stood prior to coming into force 
of the aforesaid Amendment Act. has 
been taken away and its power and 
authority is regulated by the law as 
amended by the aforesaid Amendment 


Acts, It has to be clearly borne in 
mind that the ‘entitlement to hold 
land’ and _ ‘claim for exemption’ are 


two different phenomena. The former 
is intended to be regulated by the 
Legislative policy as reflected by the 
law as it stands amended, whereas the 
latter, being a matter within the realm 
of vested rights, has to be governed 
by the law. as it stood at the time 
when the transfer in question was 
made.. A title, which had been validly 
acquired prior to amendment cannot 
be adjudged as invalid on the exemp- 
tions. . substituted by amendment. In 
this case, however, the petitioners have 
not claimed any. exemptions under 
unamended Section 4 (2). 

- 16. Thus, the impugned orders 
(Annexures I and II) inasmuch as 
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they pertain to dispense with the re- 
quirement of publishing fresh draft 
Statement cannot be allowed to stand. 
as they have been passed in flagrant 
violation of the law. They also have 
the effect of depriving the petitioners 
and persons concerned of their right 
to prefer objections conferred on them 
by section 11 (3) of the Act.. 


17. As a sequel to the aforesaid 
discussion, the petition succeeds and 
is hereby allowed. The impugned 
orders (i. e. order dated 9-6-1978 
passed on appeal by the Board of Re- 
venue, (Annexure II) and the order 
dated 12-8-1977 passed by the Com- 
petent Authority (Additional Com- 
missioner, Raipur) (Annexure I)) 50 
far as they pertain to issuance of draft- 
statement, are hereby quashed, Now 
the case will go to the Competent 
Authority with a direction to publish 
draft statement afresh in accordance 
with law. No order as to costs. The 
outstanding amount of security, if any, 
be refunded to the petitioners, 

Petition allowed. 
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Kashiram, Appellant v. Bhura and 
others, Respondents, 
First Appeal No. 233 of 1976, D/- 


22-8-1980. 

Succession Act (39 of 1925), Sections 
82 to 88 and 95 — Execution of will 
in favour of daughter — Property con- 
sisted of Sir Lands and house — Con- 
struction of will — On facts held that 
will created only life interest — Gift 
of property by donee beyond her life- 
time was void. ( (i) Hindu Succession Act 
(1956), Section 14 (2); (ii) M. P. Aboli- 
tion of Proprietary Rights (Estates, 
Mahals, Alienated Lands) Act 
1951), Ss. 38 and 2 (9)). 

One P executed a Will in favour of 
S his daughter whereby he bequeathed 
certain Sir lands and a house to her. 
P. adopted one G as his son. On the 
death of P, S came in possession of 
the property as a legatee under the 
Will of P. She made a gift of the suit 
lands and the house to some trust. G’s 
claim was that the Will created only a 
life interest in S in the pepe be- 
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queathed thereunder and -tbe transfer 
made by her under the gift deed in 
favour of the trust was not binding on 
him beyond the lifetime of S and that 
he was entitled to be put in possession 
after the death of S as its exclusive 
owner, The defence was that the Will 
conferred an absolute estate on S who 
was therefore competent to alienate the 
Same absolutely. 

Held, that under the ‘Will only a 
life interest in S was created and there- 
fore it was not binding on G after the 
death of S. (Para 8) 

The decided cases and the provisions 
contained in Sections 82 to 88 of the 
Succession Act lay down that as far as 
Possible such construction as would 
give to every expression in the Will 
some effect rather than that which would 
render any of the expressions inoperative 
must be accepted, It is also the rule 
that the words occurring at more places 
than one in a Will should be presumed 
to be used always in the same sense 
unless a contrary intention appears 
from the Will. All parts of the Will 
should be construed in relation to each 
other. The circumstances under which 
the testator makes a Will, such as the 
extent of his property, the family and 
the like must also be taken into con- 
sideration, Another rule of ‘construction 
of a Will as provided in Section 95 of 
the Act is that where property is be- 
queathed to any person. he is entitled 
to the whole interest of the testator . 
therein, unless it appears from the Will 
that only a restricted interest was in- 
tended for him. (Para 3) 


A man cannot alter the line of suc- 
cession allowed by law for the purpose 
of carrying out his’ own wishes and 
policy. A Will cannot create a ‘course 
of succession unknown to Hindu Law. 
When successive estates are conferred, - 
the inheritance must be such as is 
known to Hindu Law. It is on this 
basis that the Wills and gifts, which 
direct an estate to goin an order of 
succession which excludes female heirs, 
that is, an estate in, tail male, have 
been held to be invalid to that extent. 
Therefore, under the Will S did not get 
more than a life estate, ` (Para 5) 


Further, the limited estate conferred 
upon S under the Will would not be 
enlarged into an absolute estate under 
the Hindu Succession Act, 1956, even 
though she might have been possessed 
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of that property: at the time of the 
coming into force of that Act. This is 
so because of sub-section (2) of Sec- 
tion 14 of that Act, (Para 6) 
It could not also be contended by the 
trust, that the lands in suit being Sir 
have vested in the State on the coming 
into force of the M. P. Abolition of 
Proprietary Rights (Estates, Mahals. 
Aljenated Lands) Act, that malik mak- 
buza rights were conferred on S under 
Section 38 of the Abolition Act since 
she was in possession on the date of 
abolition and that as this grant in her 
favour was a fresh grant independent 
of the Will, it conferred an absolute 
heritable and transferable title in her. 
The effect of Section 38 of the Aboli- 
tion Act is that the ex-proprietor with 
whom such home-farm land was left 
became its malik makbuza, It is not as 
if this right known as Malik-Makbuza 
was conferred on the ex-proprietor in 
respect of his home-farm land in his 
possession, The expression “Every pro- 
prietor who is divested of his proprie- 
tary rights in an estate or mahal shall, 
with effect from the date of vesting, 
be a malik-makbuza” occurring in Sec- 
tion 38 only shows that it is only de- 
scriptive of the right in which the 
home-farm land shall remain with the 
proprietor, No fresh grant is contem- 
plated thereunder and it is by force of 
this provision itself that the proprietor 
becomes malik-makbuza of his home- 
farm land in his possession. (Para 7) 
Caseg Referred: Chronological Paras 
1978 SC 1051 
1976 SC 794 
1973 SC 1269 
1971 SC 77 
1970 SC -1880:1970 All LJ 903 
1969 SC 971 
1966 SC 1974:1966 MPLJ 986 
1964 SC 1323 
1963 SC 1703 
1961 SC 1790:1961 All LJ 716 
1954 SC 355 
1951 SC 139:1951 All LJ 24 


Y. S. Dharmadhikari, for Appellant; 
A. R. Choube, for Respondents Nos. 1 
and 3 to 9. 


B. C. VARMA, J.:— This appeal by 
the plaintiff is directed against the 
judgment and decree, dated 2-12-1976, 
passed by the District Judge, Betul. in 
Civil Suit No. 32-A of 1971 dismissing 
his suit for declaration that the aliena- 
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tion of-the suit property made by re- 
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spondent Sarjabai 
favour of the other respondents is not 
binding on him after her death, and 
also for possession, 


2. One Tularam had a son Pancham 
who died on 6-8-1926. Pancham had 
three wives including one Punji. Sarja- 
bai, Original defendant No. 1, was the 
daughter of Punji, On 16-5-1907, Pan- 
cham executed a Will (copy of which 


is Ex. P-4) in favour of Sarijabai 
whereby he bequeathed certain Sir 
lands and a house to her. Pancham 


adopted one Gopichand alias Korat as 
his son. Gopichand is dead and plaintiff/ 
appellant Kashiram is the Son of Gopi- 
chand. On the death of Pancham, 
Sarjabai came in possession of the suit 
property as a legatee under the Will 
of Pancham, On 28-10-1971, she made 
a gift of the suit lands and the house 
in favour of respondents 2 to 9 as trus- 
tees of Gadhekar Tapti Dharamshala. 
Multai, The plaintiffs claim in the 
suit was that the Will, dated 16-5-1907 
(Ex, P-4), created only a life interest 
in Sarjabai in the property bequeathed 
thereunder and, therefore, the tarnsfer 
made by her under the gift deed, dated 
28-10-1971, in favour of respondents 2 
to 9 was not binding on him beyond the 
lifetime of Sariabai and that he was 
entitled to be put in possession of that 
property after her death as its exclusive 
owner. The defence was that the Will 
conferred an absolute estate on Saria- 
bai who was, therefore. quite competent 
to alienate the same absolutely. The 
defence found favour with the trial 
Court which dismissed the suit. Before’ 
this Court, the respondents/defendants 
have amended their written statement 
raising a plea that the lands in suit 
being Sir have vested in the State on 
the coming into force of the Madhya 
Pradesh Abolition of Proprietary Rights 
(Estates, Mahals. Alienated Lands) Act, 
1950, that malik-makbuza rights were 
conferred on her under Section 38 of 
the Abolition Act since she was in 
possession on the date of abolition and 
that as this grant in-her favour was a 
fresh grant independent of the Will, it 
conferred an absolute heritable and 
transferable title in her. It was there- 
fore, said that she was perfectly com- 
petent to alienate the lands. It may be 


mentioned that the learned counsel for 


the appellant did not dispute that the 
lands in question were Sir. and that 
they were in possession Of Sarjabai at 
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(since deceased) in... 
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the time of coming into force of the 
Abolition of Proprietary Rights Act. 
It was also not disputed that Gopichand 
was the duly adopted son of Pancham. 


3. Shri Dharmadhikari, learned coun- 
sel for the appellant, contended that 
the Will (Ex, P-4) only conferred a life 
estate on Sarjabai and upon her death 
the estate reverted to the only surviv- 
ing reversioner, namely, the plaintiff. 
The decision on the point so raised 
shall turn one way or the other upon 
the construction of the Will. It will, 
therefore, be convenient to reproduce 
the relevant part of the Will:— 
(Matter in Vernacular Omitted — Ed.) 
From the expression used in this Will 
(Ex. P. 4), it is not free from difficulty 
to reach the real intention of the testa- 
tor. However, the Court should make 
all possible efforts to find out the inten- 
tion of the testator by reading the Will 
as a whole, The decided cases and the 
provisions contained in Sections 82 to 
88 of the Indian Succession Act, 1925, 
lay down that as far as possible such 
construction as would give to every ex- 
pression in the Will some effect rather 
than that which would render any of 
the expressions inoperative must be ac- 
cepted, It is also the rule that the 
words occurring at more places than 
one in a Will should be presumed to be 
used always in the same sense unless 
a contrary intention appears from the 
Will All parts of the Will should be 
construed in relation to each other. 
The circumstances under which the 
testator makes a Will, such as the ex- 
tent of his property, the family and 
the like must also be taken into con- 
sideration. Referring to two earlier de- 
cisions in Pearey Lal v. Rameshwar Das 
ATR 1963 SC 1703 and Ramachandra 
Shenoy v. Hilda Brite, AIR 1964 sc 
1323 the Supreme Court in Navneet Lal 
v. Gokul, AIR 1976 SC 794 has summed 
up the rule of construction relating to 
Wills in these terms (at pP. 797): 


“In construing a document whether 
in English or in vernacular the funda- 
mental rule is to ascertain the intention 
from the words used: the surrounding 
circumstances are to be considered: but 
that is only for the purpose of finding 
out the intended meaning of the words 
which have actually been employed. 

In construing the language of the Will 
the Court is entitled to put itself into 
the testator’s armchair and is bound to 
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bear in mind also other matters than 
merely the words used. It must con- 
sider the surrounding circumstances, the 
position of the testator, his family re- 
lationship, the probability that he would 
use words in a particular sense,........ 


_ The true intention of the testator has 
to be gathered not by attaching impor- 
tance țo isolated expressions but by 
reading the Will as a whole with all 
its provisions and ignoring none of them 
as redundant or contradictory, 


The Court must accept, if possible 
such construction as would give to 
every expression some effect rather 
than that which would render any of 
the expressions inoperative, The court 
will look at the circumstances under 
which the testator makes his Will, such 
asthe stateof his property, of his fami- 
ly and the like. Where apparently 
conflicting dispositions can be reconciled 
by giving full effect to every word used 
in a document, such a construction 
should be accepted instead of a construc- 
tion which would have the effect of 
cutting down the clear meaning of the 
words used by the testator.” 


In sub-paragraph (5) of paragraph 8 of 
the report, their Lordships have said; 


“It is one of the cardinal principles 
of construction of Wills that to the ex- 
tent that it is legally possible effect 
should be given to every disposition 
contained in the Will unless the law 
prevents effect being given to it. Of 
course, if there are two repugnant pro- 
visions conferring successive interests, 
if the first interest created is valid, the 
subsequent interest cannot take effect 
but a Court of construction will proceed 
to the farthest extent to avoid repugn- 
ancy, so that effect could be given as 


‘far as possible to every testamentary, 


intention contained in the Will.” 


Yet another rule of construction of a 
Will as provided in Section 95 of the 
Indian Succession Act. 1925, is that 
where property is bequeathed to any 
person, he is entitled to the whole in- 
terest of the testator therein, unless it 
appears from the Will that only a re- 
stricted interest was intended for him. In 
Ram Gopal v. Nand Lal, AIR 1951 SC 
139 it has been ruled that there is no 
warrant for the proposition that when 
a grant of an immovable property is 
made to a Hindu female. she does not 
get an absolute or alienable interest in 
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such property, unless such power is 
expressly conferred upon her. This 


view has been reiterated in Nathoo Lal 
v. Durga Prasad, AIR 1954 SC 355. 

4. When read in the light of the 
above principles, the recitals in the 
Will (Ex. P-4) make it manifest that the 
testator wanted to provide his daughter 
and at the same time wanted that the 
property should ultimately be retained in 
his family for which purpose he was soon 
to take Gopichand in adoption and was 
also hopeful to get a natural son. Yet 
another predominant feature of the Will 
is that the testator was very much ap- 
prehensive of his brother Nanakram 
and, therefore. in the Will he has al- 
lowed him the property as a last re- 


sort only after the death of his wives, 
his natural born son or the adopted 
son dying issueless. The expression 


creating. demise in favour of his son 
that may be born to him or in favour 
of the adopted son Gopichand used the 
word “malik”. No such word is used 
in the expression creating demise in 
favour of Sarjabai. Conspicuous ab- 
sence of the use: of any such words 
while creating demise in favour of Sar- 
jabai clearly speaks of the testator’s in- 
tention of only creating a life interest 
in Sarjabai. It is also significant that 
the will provides that on the death of 
Sarjabai the estate conferred on her 
under the Will is to pass in the line of 
her male issues only (Matter in verna- 
cular omitted — Ed.) 


Another important noticeable feature is 
that in the absence of any such male is- 
sues, the property was to revert to his 
sous, natural born or adopted, If these 
expressions are to be given effect to and 
are also to be reconciled with creating 
an estate in favour of Sarjabai, the only 
way is to construe that the demise in 
favour of Sarjabai was only for her life. 


5. A man cannot alter the line of 
succession allowed by law for the pur- 
pose of carrying out his own wishes and 
policy. A Will cannot create a course 
of succession unknown to Hindu Law. 
‘When successive estates are conferred, 
the inheritance must be such as is known 
to Hindu Law. It is on this basis that 

~ |the Wills and gifts. which direct an estate 
to go in an order of succession > which 
excludes female heirs, that is, an estate 
in tail male, have been held to be in- 
valid to that extent. All the same. 
such expressions furnish clue to the 
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intention of the testator.: In the pre- 
sent case; the direction is that the estate 


bequeathed to Sarjabai would pass to]’ 


her son or son’s son excluding any 
female heir. The estate so given to 
her is inconsistent with the Hindu Law 
of inheritance as its effect is to ex- 
clude female heirs. This, however, 
speaks that the testator did not want to 
confer absolute estate on Sarjabai and 
in respect of her, he had at least that 
intention. If it were given to her ab- 
solutely, then on her dying intestate, 
the estate would pass according to the 
general law of inheritance to her 
heirs, But the bequest to her and to 
her heirs in tail male only shows that 
the testator intended to benefit her per- 
sOnally, for if the bequest to her and 
to her heirs in tail male were valid, it 
would have carried with it the enjoy- 
ment of the property by her during her 
life. Thus, even though the testator 
under the Will in question had also an 
intention to give estate to tail male, 
he has clear intention to confer life 
estate upon Sarjabai and that life estate 
could lawfully take effect despite 
conferral of an estate in tail male which 
may not he given effect to being incon- 
sistent with the Hindu Law of inheri- 
tance, In our opinion, under the Will, 
Sarjabai did not get more than a life 
‘estate because the language is inconsis- 
tent with her having any different in- 
heritance from that which the Will at- 
tempts to confer and that estate 
of inheritance (tail male) which it con- 
fers is void. 

6. This limited estate conferred up- 
on Sarjabai under the Will (Ex. P-4) 
would not be enlarged into an aboslute 
estate under the Hindu Succession Act. 
1956 even though she might have been 
possessed of that property at the time 
of the coming into force of that Act. 
This is so because of sub-section (2) of 
S. 14 of the Act which says that noth- 
ing contained in sub-section (1) shall 
apply to any property acquired by way 
of gift or under a Will or any other 
instrument or under a decree or order 
of a civil Court or under an award 
where the terms of the gift. Will or 
other instrument or the decree, order 
Or award prescribe a restricted estate 
in such property (See G. Appaswami v. 
R. Sarangapani, AIR 1978 SC 1051. 
Para 19.) f 

7. The contention raised before this 
Court by the respondents. that the con- 
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ferral of malik-makbuza rights under 
Section. 38 of the Abolition Act upon 
Sarjabai was fresh and independent 
grant to her has to be examined in the 
light of certain provisions of that Act. 
Section 2 (g) (1) of the Abolition Act 
defines thome-farm’ as Land recorded 
as sir and Khudkasht in the name of 
the proprietor in the annual papers for 
the year 1948-49. Section 3 (1) provides 
for vesting in the State save as other- 
wise provided for in that Act. Section 4 
(2), on the interpretation of which the 
contention so raised is to be answered. 
reads as follows :— 


“4 (2) Nothwithstanding anything con- 
tained in sub-section (1), the proprietor 
Shall continue to retain the possession 
of his home-stead home-farm land, 
and in the Central Provinces also of 
land brought under cultivation by him 
after the agricultural year 1948-49 but 
before the date of vesting.” 

Another relevant Section 38 (now re- 
pealed) was as under : 


"38 (1) Every proprietor who is 
divested of his proprietary rights in an 
estate or mahal shall, with effect from 
the date of vesting, be a malik-makbuza 
of the home-farm land in his Possession. 


(2) If there are more persons than 
„one having interest in land held as sir 
or khudkasht immediately before the 
date of vesting, any such person may 
apply for a partition of his. share in 
the land and the Revenue Officer may, 
subject to rules made by the State Gov- 
ernment in this behalf, after hearing 
the objection of the co-sharers, divide 
the land and apportion the assessment ; 


Provided that no such partition shall 
be made if any question of title is raised 
until such question has been decided 
by a Civil Court......... 

The effect of Section 3 (1) of the Aboli- 
tion Act is that the proprietor is divest- 
ed of his proprietary rights in the 
estate, mahal, alienated village or alie- 
nated land and such proprietary rights 
shall pass from such preprietor and 
vest in the State for the purpose of the 
State free from all encumbrances from 
the date of notification, Various con- 


sequences ensue aS a result of such 
vesting. These are detailed in eo 
e 


tion 4.(1) and its different clauses. 
Section 4 (2), which begins with a non 
obstante clause, allows the proprietor 


to continue to retain possession of his 
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home-farm land. This means that the 
home-farm land of a proprietor is not 
taken away from him. Instead 


sion has been interpreted by the Sup- 


reme Court in Himmatrao v. Jaikisandas, . 


1966 MP LJ 986: (AIR 1966 SC 1974) 


where Mudholkar, J. speaking for the 


Cour said— 


“It is not disputed on behalf of the- 


respondents and indeed 
disputed, that 


it cannot be 


quired by the State but was left with 
the owners thereof.” 


The effect of Section 38 of the Aboli- 
tion Act is that the ex-proprietor with | 
whom such home-farm land was left“ 
became its Malik-Makbuza, It is not as if 
this right known as Malik-Makbuza 


was conferred on the ex-proprietor in 


respect of his home-farm land in his 
Possession, The expression “Every 
proprietor who is divested of his pro- 


prietary rights in an estate or mahal, 


shall, with effect from the date of .vest- 
ing, be a Malik-Makbuza” occurring in 
Section 38 only shows 
descriptive of the right in which 


proprietor, 


this provision itself that the 
becomes Malik-Makbuza of his home- 
farm land in his possession, Shri 
Choubey, learned counsel for the re- 
spondents, relied upon certain decisions 
of the Supreme Court based upon the 
provisions of U. P. Zamindari Abolition 
and Land Reforms Act (1 of 1951) and 
Bihar Land Reforms Act. He cited be- 


fore us Rana Sheo Ambar Singh v. 
Allahabad Bank Ltd. AIR 1961 SC, 
1790, Shivashankar v. Baikunth. AIR 


1969 SC 971, Budhan Singh v. Babi Bux, 


AIR 1970 SC 1880 and Ram Prakash v. 


Mohammad Ali, AIR 1973 SC 1269. In 
Our opinion, these decisions render little 
help to the respondents. Section 18 of 
the U. P. Act is titled as ‘Settlement of 
certain land with intermediaries or 
cultivators as Bhumidhari’ and it pro- 
vides that certain class of land ‘shall be 
deemed to be settled by the State Gov- 
ernment with the intermediaries’. The 
provisions of the Bihar Act are similar 
to those of the U. P. Act. There is no 
such provision in either of those two 
Acts like Section 4 (2) of the M. P, Act. 


A. L R., 


it is ` 
left with him. This is how this provi-. 


t home-farm land is not“ 
affected by the provisions of the Act.: 
In other words, such land was not ac-` 


that it is only : 
the : 
home-farm land shall remain with the ' 
No fresh grant is contem-. : 
plated thereunder and it is by force of 
proprietor ' 


“ 
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which expressly allows the home-farm 
land in possession of ` the 
unaffected. Section 4 (2) of the M. P. 
Act is in pari materia with Section 4 (2) 
of the Madhya Bharat Zamindari Aboli- 
tion Act (XIII of 1951) which says that 
notwithstanding anything contained in 


sub-section (1) (which enumerates vari-- 


ous consequences of vesting), the pro- 
prietor shall continue to remain in pos- 
session of his khudkasht land, so record- 
ed in annual papers before the date of 
vesting, Interpreting this provision of 
the Madhya Bharat Act, the Supreme 


Court in  Meharban Singh v. Naresh. 


Singh, AIR 1971 SC 77_ has observed 
that the provisions of the U. P, Act and 
of the Bihar Act are not similar to the 
Madhya Bharat Act and, therefore. are 
of little assistance in construing the 
Madhya Bharat Act. As the provisions 
of the M. P. Act are similar-to the 
Madhya Bharat Act. it necessarily fol- 
lows from the decision in Meharban 
Singh's case (supra) that the reference 


to the decisions based upon the U. P.- 


Act and upon the Bihar Act does not 
carry the respondents, case any further. 
We are, therefore, of opinion that Sarja- 
bai continued to retain possession of the 
‘sir land’ (land in suit) not under any 
Ifresh grant under the provisions of the 
Abolition Act. The contention 
by the respondents thus fails, 








8. The appeal is allowed. The im- 
pugned judgment and decree are set 
aside and the suit is decreed. The alia- 
nation made by Sarjabai in favour of 
respondents 2 to 9 is held not binding 
On the appellant after her death, Since 
Sarjabai is now dead, the respondents 
are directed to put the plaintiff- 
appellant in possession of the suit 
lands, The appellant shall get. his costs 
throughout from the respondents, Hear-. 
ing fee as per schedule. 


Appeal allowed. 
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Chhingaram. Applicant v. Sunderlal, 
Opposite Party, 


Civil Revn. No. 545 of 1978. D/- 5-8- 
1980.* 


M. P. Anusuchit Jati Avam Anusuchit 
Janjati Rini Sabayata Adhiniyam (12 
of 1967), Sections 8 (1) (2) and 26 — 
Failure of creditor of mortgaged pro- 
perty to submit claim against debtor 
under S. 8 (2) or (4) before Debt Relief 
Court — Claim discharged by virtue of 
Section 8 (4) — Suit for ejectment and 
recovery of rent under Rent Act in re- 
spect of such mortgaged property against 
debtor — Not maintainable, (M. P. Ac- 
commodation Control Act (41 of 1961). 
Section 12 (1) (a) and (c)). 


Where the creditor (mortgagee) fail- 
ed to submit his claim against the deb- 
tor in respect of the mortgaged pro- 
perty for the’ determination of debt 
due to him within the period as speci- 
fled in Section 8 (2) or within the period 
or in the manner contemplated by 
proviso to sub-section (4) of Section 8 
before the Debt Relief Court, every 
claim of the creditor stood discharged by 
virtue of Section 8 (4) for all purposes 
and for all occasions, Consequently, a 
suit by creditor-mortgagee for eject- 
ment under Section 12 (1) (c) and for 
recovery of rent under Section 12 (1) 
(a) of the Accommodation Control Act 
against the debtor (mortgagor) in re- 
Spect of mortgaged property: filed after 
such discharge was not maintainable as 
the suit flowed from. the mortgage and 
was title subordinate thereto, Creditor’s 
status as landlord was conterminous with 
with .the 
discharge of the parent transaction of 
mortgage all claims arising thereunder 
Or created by virtue thereof could not 
Civil court as such, had no 
jurisdiction to try the suit under Sec- 
tion 12 (1) (a) and (c) of the Accommo- 
dation Control -Act and sit upon the 
validity of the order passed under Sec- 


‘*Against order of A. P. Shrivastava. 


-2nd Civil J., Class If, Gwalior, 
23-2-1978. 
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tion 8' (4) by Debt Relief Court as the 
jurisdiction of the Debt Relief Court 
was exclusive in the matter and order 
passed by it was not open to any legal- 
ly permissible challenge. AIR 1974 SC 
665 Rel on: AIR 1971 SC 310 and AIR 
1981 Madh Pra 76, Disting. 

(Paras 10, 13) 


Cases Referred: Chronological Paras 
AIR ‘1981 Madh Pra 76: 1980 Jab LJ 

285 or . ; li 
AIR 1974 SC 665 . 9 
AIR 1971 SC 310 f , 11 
AIR 1967 Madh Pra 237: 1966 Jab LJ 

1069 11 


P., N. Kelkar, for Applicant; R. S. 
Saxena, for Opposite Party. . 

ORDER :— This revision is by defen- 
dant against order- -dated 23-1-1978. 
passed by Second Civil Judge, Class IL 
Gwalior, in Civil Suit No. 2-A of 1977 
whereby the’ suit.. for ejectment -and 
recovery of rent and mesne profits has 
been held to be maintainable. 

2. Facts essential for decision of this 
revision -are aS under :— 

Admittedly the defendant-applicant is 
owner of the suit house. He is a Khatik 
by caste. - He was in need of money 
to the tune of Rs, 4500/-. Accordingly 
he executed a registered deed of mort- 
gage by way of conditional sale on 
24-2-1966 and took back the property 
on lease from. the  plaintiff-mortgagee 
by executing a rent-note on the same 
day i e, 24-2-1966, wherein he agreed 


to pay Rs. 67.50 p. by way of rent per“ 


month. Rent was not paid by the de- 
fendant w. e. Ê 24-9-1974. As such, the 
plaintiff served : on the petitioner. a 
demand-cum-quit notice dated 6-10-1976. 
This notice was served on the defendant 
.on 7-10-1976, Thereafter on 12th Jan. 
1977 the plaintiff has brought the suit 
giving rise to this. revision for eject- 
ment and recovery. of arrears of rent 
and mesne profits as. stated above. ..The 
suit is based on the ground under. Sec- 
tion 12 (1) (a), default in payment of 
arrears of rent within two months of 
service of notice on the defendant, and 
under Section 12 (1) (c) for the user of 
_ the accommodation with the purpose for 
which he was admitted to tenancy and 
which is likely to affect adversely and 


substantially, - ot 
3. On being approached by the . de- 
fendant-applicant the Debt Relief 


Court. Gwalior. vide’ order dated: 14-3- 
1977 held that every claim of the plain- 
tif in respect of the mortgage stood dis- 
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‘earned Counsel for 
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charged by virtue of Section 8 (4) of 


the Madhya Pradesh Anusuchit Jati 
Avam Anusuchit Janjati Rini Sahayata 
Adhiniyam, 1967, (for short the ‘Adhi- 
niyam’). - : 

4. After passmg of the aforesaid 
order, the defendant submitted written 
statement on 6-4-1977 inter alia con- 
tending that in view of the order dated 
14-3-1977 passed by the Debt Relief 


-Court, Gwalior. the Civil Court has no 


jurisdiction . to try the suit. This ob- 
jection gave rise to a preliminary issue 
which has been decided against the ap- 
Plicant. Hence this revision. 

5. In this revision, Shri P. N. Kelkar, 
learned Counsel for the applicant, con- 
tended that as. consequence of operation 
of Section 8 (4) of the Adhiniyam, every | 
claim of the plaintiff must be deemed 
to have been discharged: for all purposes 
and for al] occasions. as held by the 
Debt Relief Court by order dated 14-3- 
1977. Therefore, the plaintiff has no 


- right to. continue the suit and the Civil 


Court has no jurisdiction to try the 
same. Shri R. S. Saxena. learned coun- 
sel for the plaintiff-non-applicant, con- 
tended that right to evict a tenant and 
claim for. rent accruing after 15-8-1973 
are beyond the mischief of the Adhini- 
yam. Therefore, the suit is maintain- 
able. ; E ; 

6. During the course of arguments. 
learned counsel for the applicant stated 
that the order dated 14-3-1977 passed 
by the Debt Relief Court under the Adhi- 
niyam was subjected to a revision which 
has’ been rejected by the Additional 


Collector, Gwalior, in Case No.: 39/76-77 


by order dated 10th April, 1978 
Against this order the plaintiff submit- 
ted a writ petition (M. P. No, 83/78) ` 
which has been dismissed on 24-8-1979. 
These facts are not disputed by the 
the plaintiff-non- 
applicant. ' 

7. Having heard the learned coun- 
sel for the parties. I have come to the 
conclusion that the revision deserves to 
be . allowed. 

8. The Adhiniyam was applied to 
debtors belonging to Scheduled Castes 
with effect from 15-8-1973. Therefore, . 
it was. necessary for the plaintiff-non- 
applicant being a ereditor, to have sub- 
mitted. his claim against the defendant- 
applicant within the period as specified 
in Section 8 (2) of the Adhiniyam. or © 
within tha period and in the manner 
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contemplated by Proviso to Sub-section 
(4) of Section 8 thereof Admittedly, 
the plaintiff-non-applicant did not sub- 
mit any claim’ in the- matter before’'the 
Debt Relief Court. Accordingly, - the 
enacting portion ‘of Section 8 (4) of the 


Adhiniyam became operative, It pro- 
vides that :—- 
“(4) Every claim of a creditor 


against his debtor which is. not submit- 
ted within the time specified in sub- 
section” (2) or sub-section (3) shall be 
deemed for all purposes and al] occa- 
sions to have been discharged against 
the debtor : 


Provided that if a creditor files an 
application within a further period of 
thirty days from the date on which the 
period of sixty days specified in sub- 
section (2) or sub-section (3), had ex- 
pired and satisfies the Debt Relief Court 
that he was for good and sufficient cause 
unable to file the same within the 
period specified, the Court may, on such 
terms and conditions as it may deem 
fit, revive the claim.” 

As such every claim of the plaintiff 
against the defendant-applicant. stood 
discharged as held by the Debt Relief 
Court by its order © dated 14-3-1977, 
which has by now attained finality, as 
stated above. 

9. The sub-section (4) of Section 8 
enacts a legal right to the effect that 
avery claim of the creditor which is not 
submitted within the specified time shall 
be deemed for all purposes and for all 
oecasions to have 
against the debtor, The purpose of this 
fiction is to provide for extinguishment 
3f every claim of the creditor on his 
failure to submit the same within speci- 
ied time before the Debt Relief Court. 
This extinguishment is to be “for all 
surposes and for all Occasions’. It is 


aw well settled that full effect must 


je given to statutory fictions: 

“If you are bidden to treat an imagi- 
lary state of affairs as real, you must 
urely, unless prohibited from doing so. 
uso imagine as real the consequences 


tate of affairs had in fact existed’ must 
nevitably have followed from or ac- 
companied it... The statute says 
hat you must imagine a certain state 
affairs; it does not say that having 
lone so, you must’ cause or permit your 
magination to boggle when if comes to 
he inevitable corollaries of that state 
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Singh, 2nd edition). 


‘with the mortgage. 


been discharged 


_ Unlike the case of Mathuralal 
ind incidents which. if the putative - 
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of affairs.” » (See; Principles of Statutory 
Interpretation by Myr. Justice G. P. 
Also see, Dayasingh 
v. Dhan Kaur (AIR 1974 SC 665 (868)). 


10. The claim which the plaintiff- 
non-applicant seeks to enforce by the 
present suit flows from the mortgage 
and as such it is title subordinate there- 
to. His status as landlord is conterminous 
With the discharge 
of the parent transaction of mortgage 
all- claims arising thereunder or created 
by virtue thereof cannot survive. Even 
in cases where mortgage jis discharged 
within the contemplation of Section 83 
of the Transfer of Property Act, the 
mortgagee is not entitled-to claim any 
further relief against the mortgagor. 
How can then after the ‘discharge’ work- 
ed out by operation of special law ag 
stated above; the mortgagee can be 
deemed to have any right to enforce 
against the debtor any claim arising 
thereunder? The ‘discharge’ so worked 
out has to be-deemed “for. all purposes 
and forall occasions” like the present 
one., 


11. In order to resist the aforesaid 
conclusion Shri Saxena, learned coun- 
Sel for the plaintiff-non-applicant, tried 
to press into service ratio of Mathuralal 
v. Kesharbai (AIR 1971 SC 310) extracted 
below (at p. 312): i 
, ‘The mortgage security continued 
even after the passing of the said (pre- 
liminary) decree. if the mortgagee hal 
continued in possession of the property 
after the passing of’. the preliminary 
decree and did not apply for a final 


. decree, he would only lose his. right to 


recover the mortgage money by sale of 
the property unless he applied for that 
purpose within the period of limitation 
fixed by the Limitation Act, After the 
mortgagee had lost his right to apply 
for a final decree for sale he did not 
lose -his status. as a mortgagee; he only 


-lost his remedy to recover the mortgage 


money by sale. The mortgagor did not 
lose his right to redeem.” 

(supra) 
here the mortgage is not - subsisting. 
Therefore, reliance on the aforesaid 
ratio cannot: be available to the plain- 
tiff-non-applicant in the _ present case. 
Likewise. reliance on what has been 
Stated. in para 22 (of Jab. LJ) : (Para 
20 of AIR) of the dictum of Budha v. 
Bedaria, (1980 Jab LJ 285) :-(AIR 1981 
Madh Pra 76) is not available in- the 
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present -case, In that case the effect of 
Section 8 (4) of the Adhiniyam did not 
fall for the consideration, Shri Saxena 
is also unable to show that ratio of 
Purushotam v. Ramcharanlal (1966 Jab 
LJ 1069): (AIR 1967 Madh Pra 237) 
is applicable to the situation available 
‘in this case, 

12. The order passed by the Debt 
Relief Court on 14-3-1977 is merely 


declaratory of consequences which en- . 


sued on account of non-submission of his 
claim by the plaintiff within the time 
specified by the law. Accordingly, by 
operation of law after 15-10-1973, with 
the expiry of the time prescribed -for 
the purpose, every claim of the plain- 
tiff in respect of the mortgage stood dis-` 
charged for ‘all purposes and for all oc- 
casions’, 
13. As such.. on 12-1-1977, when the 
present suit was brought, the plaintiff 
“Thad no right which could be enforced. 
Moreover, the civil courts cannot sit 
upon’ the validity of the orders -passed 
under Section 8 (4) of the Adhiniyam. 
The jurisdiction of the Debt Relief 
Court is exclusive in the matter. The 
order passed by the Debt Relief Court 
is not shown to be open to any, legally 
permissible challenge. ~Accordingly, the 
trial court acted in an illegal manner 
in holding that it has jurisdiction to 
try the suit, 


14. In view of the aforesaid discus- 
sion, the revision succeeds and is here- 
by allowed. The impugned order is set 
aside and the suit is held to be not 
maintainable. In the facts and circum- 
stances of the present case, I leave the 
parties to bear their own costs through- 
Qut. 

Revision allowed. 
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Siddhnath and another, Appellants v. 
Kaluram, Opposite Party. 

Second. Appeal No. 388 of 1968, 
17-1-1980.* -> 

(A) M. P. Accommodation Control 
Act (23 of 1955). Sections 12 (1) (a); 13 
(1) and (2) — Suit for eviction — 
Tenant disputing rate of rent and 


*Against order of K. K. Verma, 1st 
` Addl. Dist. J., Indore, Di: 21-9-1968. 


BX/CX/A940/81/DVI - 


D/- 


-. Siddhnath- v. Kaluram 


` rent of Rs. 60/- ` 


AIR. 


amount of arrears of rent — Also fil- 
ing application for extension of time 
to deposit arrears of rent — Held, the- 
application did not amount to inten- 
tional waiver of right to challenge 
Tate of rent. and quantum of arrears — 
' Order fixing provisional rent under | 
Section 13 (2) has to be passed — If not, 
operation of Section 13 (1) would remain 
suspended — Decree for eviction under 
Section 12 (1) (a) could not be passed. 
(Paras 12, 13) 
(B) M. P. Accommodation Control 
Act (23 of 1955), Section 12 (1) (b) — 
Subletting Non-residential premises 
— Tenant taking another person as part- 
ner in business — Held did not amount 
to subletting, Case law discussed. 


(Para 22) 
Cases Referred : " Chronological Paras 
AIR 1979 SC 621 f 12 
AIR 1976 SC 2400 : 1976 UJ (SC) 802 
8, 9. 19 


AIR 1976 Madh Pra 5:1975 MP LJ 657 
(FB) 7 


AIR 1974 SC 1026 8, 17 
1970 Rent CJ 922 (SC) 8, 9, 16, 17, 18, 21 
AIR 1954 Nag 180 15, 17 


R. G. Waghmare, for Appellant: S.D. 
Sanghi, for Opposite Party. : 

JUDGMENT :— This second appeal 
has been filed by the appellant-tenants 
against a decree for eviction granted 
for a shop and a godown on the ground 
under Section. 12 (1) (a) for the tenant 
having failed to pay arrears of rent 
as required by this provision and under p 
Section 12 (1) (b) on the allegation that 
the premises have been sublet. 

2. The plaintiff-respondent fed ‘the 
present suit against the appellants on 
the allegation that appellant Siddhnath 
had taken from him the suit shop de- 
scribed in the plaint paragraph 16 (a) 
with effect from 3-4-1958 on a monthly 
and executed a rent 
note in his favour. It is further alleg- 
ed that he also took a godown described 
in paragraph 16 (b) of the plaint on a 
monthly rent of Rs. 75/- with effect 
from 20-2-1961. It was further alleged 
that the tenancy so far as the shop is 
concerned, commenced from the 3rd 
of every English calendar month and , 
for the godown from the Ist of the Eng- 
lish calendar month. 

3. It was alleged that the defendant+ 
appellant was irregular in- payment of 7 
rent. and up to 2-12-1963. he was. in 
arrears of Rs. 440/-.in , respect of the 
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It was 


: also alleged that he failed to pay or 


- months of service of demand : 


tender the above. arrears within two 
notices 
Exs, P/1 and P/2 served on him: It was 
alleged that the  plaintiff-respondent 


- needed these premises genuinely for his 
- Own business and that for that purpose 


. respondent sublet 


no other suitable accommodation of his 
own in the city of Indore is available. 
It was further alleged that the defen- 
dant-appellant No. 1 Siddhnath without 
consent or permission of the plaintiff- 
the suit premises to 
the firm Bombay Garage, defendant-ap- 
pellant No, 2, and, therefore, is also 
liable for eviction on that ground. The 
plaintiff-respondent terminated the ten- 


- ancy of the defendant-appellant in re- 


spect of both the premises by service of 


` registered notices Exs. P/1 and P/2 and 


as the defendant-appellants failed to 


_ comply with the notices the suit . was 


. mately the 
- only the possession of one shop, ie, on 


` it was disputed that the 


filed for eviction. 


4, In the written-statement it was 
alleged that Rs. 60/- was settled between 
the plaintiff and the defendant for two 
shops, one on the ‘eastern end and the 
other on the western end. But uti- 
plaintiff-respondent gave 


the western side and let out the other 
shop to another tenant and on this basis 
agreed rent 


- was Rs. 60/- per month. It was further 


. Authority. It was also contended 


. uncle Shri Pannalal as a 


contended that the standard rent of this 


shop is not more than Rs. 10/- and the- 


plaintiff-respondent is not entitled. to 
recover anything more than that. The 


. Quantum of arrears of rent was also dis- 
. puted, 


It was further alleged that pro- 
ceedings have been launched for fixation 
of fair rent before the Rent Controlling 
that 
the premises have. not been sublet but 
the defendant No. 1 took his maternal 
partner and 
the name of the firm continued to be 
Bombay Garage. The genuine require- 


ment of the plaintiff also was denied. 


"© On appeal the lower 
` held that the plaintiff-respondent has 
‘not been able to establish the ground 


or 


5. The trial Court decreed the suit. 
appellate court 


of genuine requirement, but maintain- 


-ed the decree for eviction under Sec- 
‘tions 12 (1) (a) and 12 (1): (b) of the 
TM: P. Accommodation: Control Act 

(hereinafter caHed:-- "the. Aet”) -It is 


-Siddhnath. v. Kaluram 


„shop and of Rs. 590/- up to November 
: 1963 in respect of the godown. 


_ there was a question of law of 


-Pannalal as a- 
. his own business in partnership. Accord- © ' 
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against this that - the- present 
appeal has been filed. ` 


6. This appeal was first heard by a 
single Judge of this Court who felt that 
some 
importance and therefore referred the 
matter to the Chief Justice for being 
Placed before a larger Bench. He in 
fact, after hearing the parties, framed a 
question which was referred to the 
Division Bench. The Division Bench 
answered that question and normally 
the appeal should have been listed be- 


-fore the same learned Judge who made 


the reference: in fact. the appeal went 
before him, but the learned Judge 
ordered that it shall not be treated as 
part-heard and may be listed in the 
normal course before any single Judge. 
Learned counsel for both the parties 


. frankly conceded that the question re- 


ferred and the answer of the Division 
Bench does not in any manner help in 
the decision of the appeal. The appeal, 
according to learned counsel, has to be 
heard on merits and disposed of. Ac- 
cordingly it was heard and is being 
disposed of, 


7. Learned counse] appearing for 
the appellants contended that the de- 
cree has been passed under Ss. 12 (1) (a) 
and 12 (1) (b) of the Act. As regards 
S. 12 (1) (a)-he contended that looking to 
the written statement, the rate of rent 
as well as the quantum of arrears of 
rent were disputed and in the light of 
the dispute raised by the defendant- 
appellants the trial Court was found to 
pass an order under Section 13 (2) of 
the Madhya Pradesh . Accommodation 
Control , Act fixing the provisional 
monthly rent. as well as the provisional 
amount of arrears of rent, And as ad- 


‘mittedly, in the present case no order 


was passed under Section 13 (2) of the 
Act, the operation of the provisions 
contained in sub-section (1) of Section 
13 of the Act remained suspended in 
view of the Full Bench decision report- 
ed in Chhogalal v. Idol of Bhagwan 
Shri Satyanarayan, 1975 MPLJ 657: 
(AIR 1976 Madh Pra 5) and therefore 
a decree for eviction. under Section 12 
(1) (a) could not have been passed. 

8. As regards subletting, it was con- 
tended that admittedly the appellant 
No. 1 took the premises on rent and 
later -he took his maternal uncle 
‘partner and continued 





second . 


Shri - 
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ing to learned counsel for the appel- 
lant, there is nothing in the evidence 
to indicate that appellant No. 1 left the 
business or that he gave over the pos- 
session of the premises to the partner- 
ship firm, Merely because one partner 
was added in the business it will not 
amount to subletting, Learned counsel 
contended that a partnership firm is 
not a legal person but is only a group 
of persons. and appellant . No, 1 con- 
tinued his business in the premises, He 
therefore contended that the decree 
under Section 12 (1) (b) also could not 
be passed against him, In support of 
his contention learned counsel for the 
appellants placed reliance on the deci- 
sions reported in D. N. Sanghvi and 
Sons v. Ambalal Tribhuvan Das, AIR 
1974 SC 1026 and Murli Dhar v. Chuni 
Lal, 1970 Ren CJ 922 (SC): He also 


contended that the decision reported 
in Niranjan Kumar‘y. Dhyan Singh, 
1976 UJ (SC) 802: (AIR 1976 SC 
2400) also does not take a contrary 


view and that also supports his conten- 
tion. 

9. Learned -counsel for the respon- 
dent on the other hand contended that 
a reading of the written-statement indi- 
cates that there was no specific denial 
about the rate of rent or the quantum 
of arrears of rent. According to learn- 
ed counsel the plea about standard rent 
will not bring the question under dis- 
pute as contemplated in -Section 13 (2) 
of the Act, Alternatively. it was also 
contended that even if it is accepted 
that there was a dispute, by filing an 
application the defendant-appellant 
waived his right as by this application 
he sought time to deposit the arrears 
of rent. As regards subletting, learned 
counsel contended that this is not a 
case where there is nothing except that 
a partner has been taken up and the 
partnership business is being carried on 
in the shop; but according to learned 
counsel, appellant No. 1 admitted in his 
statement that the rent paid by him 
was debited in the partnership account. 
Thus there is positive evidence that 
the shop was transferred to the part- 
nership. ‘On this basis it was contend- 
ed that this evidence, coupled with the 
fact that on the shop. the business of 
the partnership was being carried out, 
is sufficient in the light of the Supreme 
‘Court decisions to hold that it was sub- 
letting, It was also contended by the 
learned counsel that the decision in 
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1976 UJ (SC) 802: (AIR 1976 SC 2400) 
(supra) is in conflict with the earlier 
decision of their Lordships of the Sup- 


‘reme Court reported in 1970 Rent CJ 


922 (SC): (supra), It was therefore con- 
tended that the subsequent. judgment, 
ie. 1976 UJ (SC) 802: (AIR 1976 SC 
2400) (supra) will have to be followed. 
Learned counsel therefore contended 
that in view of the subsequent decision 
of the Supreme Court the tenant hav- 
ing taken a partner, as in the present 
case, it will amount to subletting. 

10. In paragraph 2 of the plaint the 
Plaintiff alleged that he. had let out the 
Premises, ie. shop. at the rate of Ru- 
pees 60/- per month and also alleged 
that Rs. 440/- stood as arrears of rent 
with regard to this shop whereas in 
Paragraph 7 of the plaint it was alleged 
by the plaintiff-respondent that the 
ether godown was taken on 20-2-1961 
at the rate of Rs, 75/- per month and 
in paragraph 8 it was alleged that Rs, 
590/- remained as arrears on account 
of this godown. In the written-state- 
ment paragraph 1 the defendant-appel- 
lant has alleged that Rs. 60/- was set- 
tled as rent for two shops, one 
on the eastern cOrner and another on 
the western corner and ultimately the 
respondent let out the shop on the eas- 
tern corner to someone else at the 
rate of Rs, 120/- per month and gave 
possession of only one shop on the 
western corner to the appellant. And 
in this context the defendant-appellant 
disputed the agreed rent to be Rs. 60/- 
per month. In paragraph 3 of the 
written-statement the quantum of ar- 
rears of Rs, 440/- also was disputed. It 
is therefore clear that the rate of rent 
as well as the quantum of arrears was 
disputed, The defendant-appellant also 
disputed the rent with regard to the 
godown, It was contended by learned 
counsel for the respondent that a rent 
note was executed and it is not plead- 
ed by the defendant-appellant that the 
rent note was executed under some 
misrepresentation or fraud, He also 
contended that this plea, that originally 
two shops were to be given has no sub- 
stance as the rent note clearly talks 
of one shop having been let out, But 
this argument may be useful when this 
dispute is to be resolved. and it could 
not be doubted that what has been al- 
leged in the written-statement clearly 
raises a dispute and the dispute per- 
tains to the rate of rent as well as the 
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quantum of arrears of rent, Under See- 
tion 13 (2) of the Act it is not neces- 
sary for the court to fnd out as to 
whether the -dispute is such which 
indicates that the. plea of the , defen- 
dant appears to be acceptable; but what 
is required is that a dispute is raised. 
It may. be possible that the arguments 
as were advanced by learned counsel 
for the respondent might have impress- 
ed the trial court and the trial court 
might have fixed the provisional rent 
as demanded by the plaintif. Buf ap- 
parently, the attention of the trial 
court was not attracted to ‘this aspect 
of the matter that a dispute has been 
raised and itis necessary for the trial 
court to pass an order under Section 
13 (2) of the Act. 


11. It is not disputed before ` me 
that in absence of such'an order passed 
by the trial Court the operation of 
Section 13 (1) is suspended in view of 
the..Full Bench decision - referred to 
above and in. that view of the matter 
a decree for eviction could not be pass- 
ed on the ground under Section 12 (1) 
(a) of the Act. But it was contended 
by learned counsel for the respondent 
that even after sucha dispute - was 
raised in the written-statement the ap- 
pellant-defendant submitted an appli- 
cation in the court below for extension 
of time for depositing the arrears of 
rent and he deposited rent and also 
deposited rent monthly- although de- 
faults have been committed. And on 
this basis learned counsel contended 
that the appellant-defendant waived his 
objection which he had raised in his 
written-statement about a dispute of 
rate of rent and quantum of arrears. 
And on: account of this waiver, learned 
counsel contended, it will not be neces- 
sary for the court below to , pass an 
order fixing provisional rent under 
sub-section (2) of Section 13 of the 
Act. In support of his ‘contention 
learned counsel placed - reliance on & 
number of decisions, 


. 12. In Motilal Padampat_v. "State of 
Uttar ' Pradesh, AIR 1979 sc’ 621.. the 
Supreme Court had occasion. to con- 
sider, what is waiver and it was ebserv- 
ed (at p. 628): — ae 
“Waiver: means abandonment. of a 
right and it may be either express or 
implied from conduct, but its basie re- 
quirement is that-it must be “an inten- 
tional act with knowledge”....... There 
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can be no waiver unless the person 
who. is. sdid.'to have waived is fully 
informed- as te hig right and with. full 
knowledge of such right, he intentional- 
ly abandons. it.” . : 
In this. context, if we. examine ` as to 
whether by submitting an application 
for, extension of time the defendant 
gave. up the plea he raised in the 
written-statement, it is not. possible to 
hold that the defendant gave up the 
plea that he- had raised, I+ could not 
be held that.when the defendant-appel- 
lant submitted -an application for ex- 


- tension of time he intentionally made 


this application knowing full well that 
he has waived his. right to challenge 
the allegations in the plaint about rate 
of monthly rent and the quantum of 
arrears, In this view. of the matter, 
therefore, in my ` opinion it could not 
be said ‘that the appellant waived his 
Pleg atid thus it was not necessary for 
the trial court to pass an order under 
Section 13 (2) of the Act. 

13. It is not fm dispute that no order 

under `S. 13 (2) was passed’ and it is also 
therefore not disputed that the opera- 
tion of sub-section. (1) of Section 13 
remained suspended, Under these cir- 
cumstances, therefore, a decree undev 
Section 12 (1) (a) could not be - passed 
against the defendant-appellants, 
-.14. -As regards subletting, -it, is not 
fn dispute that: on 3-4-1958 when the 
shop: was. taken: on rent it was. taken 
on rent by appellant No. 1 alone. It is 
also not disputed ‘that on! 5-4-1961 the 
partnership was formed as statéd im 
Ex. D/6 copy of the extract from the 
Register of Firms, The gc0down was 
taken On rent on 20-2-1961 but the ten- 
ancy was. commenced from 1-4-1961? It 
is also’ not in dispute that these ten- 
ancies were taken by appellant No. I 
and he has: taken his) maternal ` uncle 
Pannalal as partner: It is also” not in 
dispute that the business is: run in the 
name . of Bombay Garage and that ap- 
pellant No. 1 is actively associated with: 
the business, of this-firm and it ig not 
a. case where appellant. No. 1 has. parted: 
with the business ‘and left it to: his: other 
partner Pannalal alone. f 

15.. -The lower - appellate court om 
these facts held that this amounts to 
subletting as the person who took the 
premises on rent.-was appellant-defen- 
dant No; Ł alone. The learned lower 
appellate court placed reliance on the: 
decision reported in Tansukhdas v. Smt.. 


a 
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Shambai,-AIR 1954 Nag 160. In this de- 


- cision the view taken was that the part- 


nership is a distinct personality in law 
different .from the person who took the 
premises on rent, Apparently, partner- 
ship is only an association of persons and 
not a distinct person éxcept when it has 
been so provided under any. particular 
Act, Section 4 of the Partnership Act 
provides that the persons constituting 
partnership collectively are known as 
` firm’, Le, it is a group of persons and 
not a distinct person: 

“4, ‘Partnership’ is the . relation be- 
tween persons who have agreed to share 
the profits of a business carried on by 
all or any of them acting for all. 

Persons who have entered into part- 
‘nership with one another are called in- 
dividually ‘partners’. and collectively ‘a 
firm’. and the name under which their 
business is carried on | is called the ‘firm 
name’, 4 


16. This question came up for con- 


` sideration before the Supreme Court in . 


1970 Ren CJ -922 (supra) and it was ob- 
served :— , 

- “It appears that two contentions were 
raised in the High Court both of which 
were rejected. The first was that the 
possession of the premises by new firm 
proved subletting. The contention ap- 
pears to have been that the old firm and 
the new firm being two different legal 
entities, the occupation of the shop by the 
new firm was occupation by the legal en- 
tity other than the origina] tenant and 
Such occupation proved subletting, This 
contention is. entirely without substance. 
A firm unless expressly provided for the 
purpose of any statute which is not the 
case here, is not a legal entity. The 
firm name is only a compendious way of 
‘ describing the partners of the firm. 
Therefore occupation by a firm is only 
occupation by its partners, Here the 
firms have a common partner. Hence 
the occupation has been by one of the 
original tenants.” 

In the above decision their Lordships 
specifically considered the question as to 
whether a firm is a different legal en- 
tity than its partners and it was held 
that a firm name is only a compendious 


way of describing the partners as a firm. - 


17. The ‘decision in. AIR 1954 Nag 160 
(supra) has been specifically considered 


-. by their Lordships of the Supreme Court 


in AIR 1974 SC 1026 ` (supra) and their 
-Lordships clearly” laid down - that: the 


-v. ‘Kaluram: 


appear to be universally true as their 
Lordships observed (at p. 1031) : 
"In 
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statement of law in this decision does not , 


Tansukhdas Chhaganlal v. Smt., 


- Shambai, AIR 1954 Nag 160 the. Nagpur., 


High Court has held that where a tenant 


carrying on business in the demised shop. 
converts the business into a partnership . 


business and allows the latter business 


to be carried on in the demised premises, . 


‘it’ would amount to subletting because 


the partnership ‘was clearly a persona- , 


lity in law distinct from that of the peti- 
tioner himself. There also, the High 


Court was concerned with clause 13 of- 


the aforesaid Order. This statement of 
law does not appear to be 


universally . 


It was further observed that it is only ` 


for the purpose of Income-tax-Act that 
the firm is a distinct legal entity :— 

‘Tt is held that a firm is a distinct 
entity different from its partners for 
purposes of assessment, These decisions 
are based on particular provisions of that 
Act which are radically different from 
the provisions of the Act......... ” 


It is therefore clear that it could not 


be. contended that partnership is a dif- 
ferent legal entity here and in the _ light 
of the observations made by their Lord- 


ships of the Supreme Court in 1970 Ren . 


CJ 922 (supra) when the appellant No. 1 
continues to be the Partner and continues 
to manage the business it could not be 
said that the premises have been sublet. 
` 18. By referring to the passage 
1970 Ren CJ 922 (SC): 

“It seems to us that the landlord can- 
not succeed.. He has to prove it as a 


fact that there was a subletting by his 


tenant to another person. He does not 
tenant was one firm and the premises 
are in the occupation of another firm, as 
he sought to do in the present case. 


_ prove this merely by showing that his ` 


It was contended by learned counsel | 


for the respondent that in the 


and he placed reliance on the statement 
made by defendant-appellant No. 1 that 


present . 
case something further Has been proved 


the rent he paid to the landlord was de- _ 


bited in the account of the partnership _ 


firm. This only goes to show that the 


business is run by the partnership and.. 


the ‘rent which is paid to the landlord is 


paid out of the partnership funds. But. 


it does not make any difference as the 
partriership. ‘firm is’ nothing more - 
appellant-defendant No. 1 and his mater- 


than, “ 
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nal uncle. It.is not in dispute that ap- 


pellant No. 1 continues to be the partner. 


in the firm and continues to. manage the 
affairs, In this view of the matter, there- 
fore, the contention advanced by learn- 
ed counsel for the respondent that this 
statement that rent paid is debited in the 
partnership account carries the case of 
the landlord-respondent any further can- 
not be accepted. In the decision refer- 
red to above their Lordships were con- 
sidering a caSe where the tenant was one 
firm constituted of some partners where- 
as the business was carried on by an- 
other firm constituted of some other part- 
ners but one of the partners who took 
the lease continued to be a partner in 
both the firms and in this context their 
Lordships held that it could not be said 
. that it was a case of subletting as is 
clear from the facts stated in paragraph 
2 of the judgment : 

“It appears that the premises in dis- 
pute, a shop, was let out originally to a 
firm of the name of Chuni Lal, Gherulal. 
The firm consisted of three partners, 
namely, Chunilal, Gherulal and Meghraj. 
The business of this partnership was 
closed sometime before November 1955 
and thereafter the shop was used by a 
new firm of the name of Meghraj Bansi- 
dhar of which the partners were Megh- 
raj of the firm of Chunilal, Gherulal and 
Bansidhar.” 


19. Another decision on which reliance 
has been placed by learned counsel for 
both the parties, and which according 
to learned counse] for the respondent 
lays down a different proposition, is the 
decision reported in 1976 UJ (SC) 802: 
(AIR 1976 SC 2400). The facts of this 
case are that On January 30, 1963 respon- 
dent No, 1 gave a shop on rent to re- 
pondent Sat Parkash for a period of 
11 months commencing ‘on February 1, 
1963. A partnership firm called- Messrs 
Sat Parkash Single and Brother of which 
respondent 2 Sat Parkash and his three 
brothers were partners occupied the shop, 
evidently on the authority of the rent 
note and continued its business in the 
shop even after the expiry of the period 
of the rent note. On March 31, 1968 the 
- respondent No. 2 retired from the firm 
under a deed of. dissolution and the 
two other brothers of his joined the re- 
constituted partnership. This firm also 
did its business in. the same premises. It 
is 'on this basis that eviction was sought 
which was granted and.the order was 


G 
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maintained by the High Court of Punjab 


- took the premises on 


-those facts or it is for the 


‘When the Division Bench on 
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and. Haryana. This was upheld in this 
decision by their. Lordships of the Sup- 
reme Court. This judgment apparently 
is based on the fact that in the second 
partnership the person who originally 
lease, ie Sat 
Parkash, was not even a partner and 
therefore their Lordships maintained the 
decree for eviction. Learned counsel 
for the respondent in the present case 
laid much emphasis on the observations 
made by their Lordships (at p, 2403) 


“Even assuming for the purposes of. 
argument that respondent 2 acted as an 
agent of the firm which was in existence 
in 1963, it would, in any event, be im- 
possible to hold that the new firm which 
was constituted on the retirement of re- 
spondent 2 in March 1968 also became a 
tenant of respondent 1. No notice of 
dissolution was given to respondent 1 and 
one cannot impose a totally new contract 
on him as between himself and the part- 
nership which was’ formed on the re- 
tirement of respondent 2.” 

But this clearly goes to show that se 

long as respondent 2 was a partner in 
the firm it should be assumed that he © 
was acting as an agent of the firm and 

their Lordships observed that he could 

not be held to be an agent of the newly - 
constituted firm of which he is not even 

a partner, 


20. It appears that it is because of 
this that the learned single Judge (Bha- 
chavat J.) who heard this second appeal 
felt that in view of conflict between the 
judgments of this Court the question 
needs to be determined by-a larger Bench 
and he-therefore framed the following 
question : 


‘Whether the very fact of entering 
into partnership by a tenant with another 
person and carrying on the partnership 
business on the tenanted premises would 
amount to subletting orit would depend 
on certain facts and if it would depend 
upon certain facts, whether it is neces- 
sary for the plaintiff to aver and prove 
defendant 
to aver and prove facts so as to establish 
that the creation of partnership was not 
subletting.” . 

- reference 
heard the matter, it observed that mere- 
ly because a tenant-has entered into a 
partnership with another person, it could 


not be said that it amounts to subletting; 


but an-inference of subletting may be 
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drawn on the facts of each case. And 
it is because of this ‘that the second ap- 
peal has ultimately come ap for hearing 
before me. 


- 21. The contention wavered by learn- 
ed counsel for the respondent that these 
two decisions of the Supreme Court have 
laid down conflicting law, in my opinion, 
does not appear to be correct. An analy- 
sis of the later decision shows that if one 
of the partners takes premises on lease, 
it could be said that he acted as agent 
of the partnership firm as is contem- 
plated under Section 18 of the Partner- 
ship Act: and aS when the business was 
transferred to the second firm.of which 
the person who took the lease was not 
even a partner, their Lordships felt the 
difficulty that he could not even be 
treated as agent of the firm as he was 
not even a partner then. It is therefore 
clear that this does not lay down any 
‘proposition of law which is in conflict 
with the law laid down in 1970 Ren 
CJ 922 (SC) (supra). In that case, al- 
though the partnership’s constitution was 
changed, but one of the partners, i,e. 
Meghraj, continued to be the partner of 
another firm and it was in this context 
that in that decision it was held that it 
, does not amount to subletting, The logic, 
it appears, is the same as the partner- 
ship is not a different legal ‘entity but 
is only an association of persons and if 
One of the partners takes the premises 
on .lease and continues to be a member 
of that association, although some other 
members may come and-go, still, one of 
them who continues can always be pre- 
sumed to be an agent of the firm or 
agent of the rest of them. In the sub- 
sequent case the difficulty arose because 
the person who initially took the premi- 
ses on lease ceased to be a partner of 
the firm which ultimately came into pos- 
session of the premises and therefore 
their Lordships felt that he could not be 
said to be acting as agent of the firm 
as he is not even a partner. This clear- 
ly goes to show that there is no conflict 
in the two decisions referred to above 
arid therefore the further questions rais- 
ed by learned counsel for the respondent 
on the - assumption that there is some 
conflict between the two decisions do not 
. deserve to be considered. 


22. In the light of the discussion 
therefore, in my. opinion, the Court be- 
low was wrong in coming to the con- 


clusion that by taking up Pannalal. the” 
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maternal uncle,- as partner appellant 
No, 1 had sublet the premises. As dis- 
cussed above, on the facts found andin 
view of the law laid down by their Lord- 
ships of the Supreme Court:it could not 
be said that there was subletting and 
hence the decree under Section 12 (1) 
(b) of the Act could not be maintained. 
23. No other question was raised. The 
second appeal is allowed, the judgment 
and decree passed by the court below is 
set aside and the suit is dismissed with 
costs throughout, Appellant shall be en- 
titled to costs of this appeal and counsel 

fee as per schedule, if certified. 
Appeal allowed. 
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(GWALIOR BENCH) 
H. G. MISHRA. J. 
, Ghewarwala Jain, Applicant v. Hanu- 
man Prasad and another Non-Applicants. 


Civil Revn, No..63 of 1978, D/- 7-1- 
1980.* . 
(A) Hindu Succession Act (30 of 1956), 


Section 22 (1) and (2) — Section 22 (1) 
and (2) apply only to proposed and not 
to concluded transfer — A and B heirs 
to property left by deceased — When A 
proposes to transfer hig interest to C.B., 
can claim preferential right to acquire 
it under Section 22 (1) and apply to court 
under Section 22 (2) to determine price 
Payable by him — But when transfer by 
A to C has been concluded B cannot ex-. 
ercise preferential right under Section 22 
(1) and therefore application by him 
under Section 22 (2) for determining price 
of property would not be maintainable 
AIR 1976 Ker 19, Rel. on. (Paras 7,9) 


(B) Hindu, Succession Act (30 of 1956). 
Section 22 (2) — Civil P. C. (1908), O. 7, — 
Rr. 1 and 11 and O. 8. R. 2 — A and B 
heirs to property of deceased — Transfer 
of his interest by A to third pérson con- 
cluded — Application by B to Court 
under Section 22 (2) for determining 
Price of transferred property payable by 
him for acquiring it found not maintain- 
able — Application permitted to be con- 
verted into suit —. Determination of 
valuation .of suit and court-fee payable 
thereon by Court is premature — This 
can be done. only after plaint is before 


*Against order of A. C. Dalani. Addl. 
Dist, J., Sheopur, D/-. 28-11-1977, 


JX/KX/F27/80/GNB 
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Court and defendant enters defence and 
takes plea of under-valuation of suit or 


inadequacy of court-fee, (Para 10) 
Cases Referred! : Chronological] Paras 
AIR 1976 Ker 19 9 


R. D. Jain, for Applicant: R. K. Patni, 
for Non-Applicant No, 1. : 

ORDER :— This revision is directed 
against order dated 28-11-1977 passed by 
the Additional District Judge, Sheopur 
whereby an application submitted by- 
the revision applicant under Section 22 
(2) of the Hindu Succession Act. 1956, 
(Act No. 30 of 1956). (hereinafter refer- 
red to as ‘the Act’), has been allowed 
for conversion of the application into a 
suit with added direction to pay ad 
valorem court-fees corresponding to the 
sale price ie. Rs. 35,000/-. 

2. Facts essential for decision of this 
revision are as under :— 

That Shri Manik Chand, father of the 
applicant and non-applicant No, 2, died. 
intestate on 6-9-1979. After his death 
certain immovable properties left by him 
were partitioned between the applicant 
and the non-applicant No, 2 and other 
heirs of Manik Chand. On 17-4-1975, the 
non-applicant No. 2 sold a shop under a 
registered sale deed for Rs. 35.000/- in 
favour of Hanuman Prasad non-applicant 
No, 1. Purporting to enforce preferential 
right to acquire the property the appli- 
cant herein submitted an application 
under Section 22 of the Act before the 
Additional District Judge whereby in 
exercise of the right created by Section 
22 the applicant prayed for a direction 
to reconvey the suit shop to her. This 
application was opposed by the non-ap- 
plicant No. 1 on the ground that the ap- 
Plication is not maintainable under Sec- 
tion 22 (2) of the Act. 

3. The lower Court framed certain 
issues, Out of them, Issues Nos. 4, 5 and 
7 are as under:— 

“4, Whether this Court is competent to 
hear this application ? 

5. Whether the application under Sec- 
tion 22 (2) of Hindu Succession Act is 
maintainable ? 

7. (A) Whether the applicant has valu- 
ed the application properly? 

(B) If not, what is the correct valua- 
tion?” 

These issues were treated as preliminary 
issues, and arguments were heard. It 
appears that at the stage of arguments, 
the applicant submitted an ` application 
for conversion of her application under 
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Section 22 (2) of the Act into a suit, By 


the impugned order the application sub- ~ 


mitted by the revision-applicant has been 


- held to be not maintainable under Sec- 


tion 22 (2) of the Act. However conver- 
Sion of the application into a suit has 
been ordered. It has been further held 
that proper valuation of the suit is 
Rs. 35,000/- and that ad valorem court- 
fees is payable . thereon, Accordingly 


deficit court-fees has been ordered to be , 


paid, The present revision is directed 
against this order, 

4, In this revision Shri R. D. Jain, 
learned counsel for the applicant, con- 
tends (i) that the application is maintain- 
able under Sec, 22 (2); and (ii) that in 
any event, that part of the impugned 
Order which concerns itself with the de- 
termination of valuation and court+fees 
payable on the suit is without jurisdic- 
tion. 

Shri R. K. Patni, learned counsel for 


the non-applicant, argued in support of 


the impugned order, 

5. Having heard the learned counsel 
for the parties, I have come to the con- 
clusion that the revision deserves to be 
partly allowed, 


6. To take up first the contention 


‘ with regard to the maintainability of the 


application under Section 22 (2) of the 


_ Act. Section 22 which creates preferen- 


tial right to acquire preperty in certain 
case, runs as under :— 

“22 (1) Where, after the commence- 
ment of this Act, an interest in any im- 
movable property of an intestate or in 
any business carried on by him or her, 
whether solely or in conjunction with 
others. devolves upon two or more heirs 
specified in class I of the Schedule, and 
any one of such heirs proposes to trans- 
fer his or her interest in the property or 
business, the other heirs shall have a 
preferential right to acquire the interest 
proposed to be transferred, 

(2) The consideration for which any 
interest in the property of the deceased 
may be transferred under this section, 
shall in the absence of any agreement be- 
tween the parties, be determined by the 
court on application being made to it in 
this behalf, and if any person proposing 
to acquire the interest is not willing to 
acquire it for the consideration so deter- 
mined, such- person shall be liable to pay 
all costs of or incident to the application, 

(3) If-there are two or more heirs 
specified in class I of the Schedule pro- 
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. posing. to acquire, any. interest under -this 
Section, that heir who offers the highest 
consideration for the transfer- shall be 
preferred. 

© Explanation: In this section, ‘court’ 
means the Court within the limits of 
whose jurisdiction the immovable pro- 
perty is situate or the business is carried 
on, and includes any other court which 
the State Government may. by notifica- 
tion in the official Gazette, specify in this 
behalf’ (Underlining by me.) 

In the present case, it is admitted that 
the sale deed proceeded the application 
submitted by the revision-applicant under 
Section 22 (2) of the Act. Accordingly, 
the question which this revision poses for 
decision is whether the revision appli- 
cant has right to move an application 
under sub-section (2) of Section 22 of 
the Act in such a situation. 

7.. The title of this Section indicates 
that it concerns itself with ‘preferential 
Tight to acquire property in certain cases, 
In sub-section (1) the expression used is 
“proposes to transfer”. Accordingly, 
when the legislature talks of preferential 
right to acquire the interest “proposed 
to be transferred” in sub-section (1) of 
Section 22, it talks of a ‘contemplated 
transfer” and not of “concluded transfer” 
or “transfer already effected.” The right 
to acquire preferentially the interest is 
- conceived as a right exercisable at a 
stage where one of the heirs of the de- 
ceased proposes to transfer his or her in- 
terest in the property or business left 
by the deceased Hindu dying intestate, 
Acceptance of the confention that Sec- 
tion 22 (1) of the Act creates a preferen- 
tial right to acquire the interest already 
transferred will involve re-writing there- 
of. This is not permissible on any estab- 
‘lished principle of construction of sta- 
tutes. 

8. Sub-section (2) of Section 22 of the 
Act provides for a cheap and speedy re- 
medy for determination of ‘consideration’, 
for which any interest in the property or 
business of the deceased “may be trans- 
ferred under the Section”. The sub-sec- 
‘tion (2) of Section 22 of the Act does not 
create any right wholly independent of 
that created by sub-section (1) of Sec- 
tion 22, It is only where the other heirs 
of the deceased have a preferential right 
to acquire under sub-section (1) of Sec- 
tion 22 that an application for determina- 
tion of the consideration has to be moved 
in the. Court specified in thg Explanation 

‘ appended to the section... : 
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9. In view of the: aforesaid discussion, 
an application under Sec. 22 (2) of the} 
Act cannot be regarded to be maintain- | 
able after “transfer” has been effected. |}. 
It is maintainable only at a stage where 
transferor heir proposes to transfer his 
or her interest in the property. A simi- 
lar question fell for consideration before 
a Division Bench of the Kerala High 
Court in Valliyi} Sreedevi Amma v. 
Subhadra Devi, AIR 1976 Ker 19 where- 
in the law. on the point has been laid 
down thus (at p. 21): 

“The object of sub-section (1) as we 
understand it is that in cases where by 
virtue of intestate succession under the 
Act any interest in immovable property 
has devolved.-upon two or more heirs 
specified in Class I of thé Schedule and 
any one of such heirs proposes to trans- .. 


fer his interest in the property the other 


heirs should have a preferential right to 
acquire the interest which is so proposed 
to be transferred. The said intention of 
Parliament can be effectuated only if we 
consider the section. aS conferring an 
enforceable right on the heirs other than 
the one who proposes to transfer his in- 
terest. The Section confers on such co- 
heirs a preferential right to acquire the 
interest- which is proposed to be trans- 
ferred by the other co-heir. In case the 
proposed transfer is effected by one of 
the co-heirs in violation of the right 
conferred on his co-heirs by sub-section 
(1) the latter cannot certainly be without 
a remedy because every legal right must 
necessarily carry with it a remedy for . 
enforcing the same. The remedy of the 
non-alienating co-heirs, in such circum- 
stances, will. in our opinion, be to seek 
the. intervention of the Court to enable 
them to acquire the right which has been 
transferred away by the other co-heir 
in violation of sub-section (1) of Section 
22. Inasmuch as the section does not 
provide any special procedure for seek- 
ing the said remedy, the ordinary pro- 
cedure for enforcement of any civil right 
has to be resorted to by the co-~heirs 
who wish to enforce their rights under 
Section 22 (1); in other words the re- 
medy is by way of a regular civil suit 
before the competent court. Where the 
properties have been already alienated : 
in fayour of strangers there is all the 
more reason why there should be a full 
and fair adjudication of the entire mat- 
ter in a suit tried before a competent 
civil court because various factual] ques- - 
tiona..are bound: to arise for.determina-.. 
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` tion in such ‘a suit wherein the’ princi- 
pal issue would be whether the transfer 
complained of was effected in. violation’ 
of sub-section (1) of Section 22. The 


main purpose of such a suit instituted ` 


by the co-heir will necessarily be the 
enforcement of the right conferred by 
Sec. 22 (1) of the Act. The question of 
` invalidity of the transfer effected by the 
other co-heir in favour of strangers be- 
comes relevant in. such an action as an 
" incidental matter which has necessarily 
to be gone into for the purpose of deter- 
` mining whether the plaintiff is entitled 
to the relief sought by him against his 
co-heir in enforcement of the right con- 
ferred by S. 22 (1). 

We are unable to agree with the con- 
` tention advanced by the learned counsel 
for the appellant that the aforesaid 
question can be legitimately gone into 
by the Court, even in an application 
- filed under Section 22 of the Act. In 
our opinion the object of the legislature 
in enacting sub-section (2) of Section 22 
is only to provide a cheap and speedy 
remedy in cases where the property is 
in the hands of the co-heir who proposes 
to transfer the same and another co-heir 
is interested in acquiring the rights of 
the former but the parties are not able 
to agree about the consideration for 
which the former’s interest ‘in the pro- 
perty should be transferred to the latter. 
Where the property itself has been al- 
ready transferred away by the  co-heir 
first mentioned we fail to see what use- 
ful purpose will be served by an inves- 
tigation conducted by the court under 
sub-section (2) for determining the price 
at which the property may be sold by 
the former to the latter. In such a case 
an investigation under sub-section (2) 
may become relevant only after the per- 
Son who feels aggrieved by the transfer 
effected by his co-heir in contravention 
of the provisions of sub-section (1) has 
by resort to the appropriate legal process 
obtained a declaration from the com- 
petent Civil Court that the sale effected- 
by the co-heir in favour of strangers is 
invalid. Even in such a case, un- 
less the co-heir who had effected the im- 
pugned alienation again proposes to trans- 
fer his interest in the property there can 
be no occasion for any determination to 
be made by the Court about’ the price 
_ payable by the other co-heir under sub- 
_ section (2) of Section 22.” _ i 

I am in respėċtful . agreement with 
the ‘view exptessed ' by ‘tHe Kerala’ High 
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Court in the aforesaid case. 
the view taken by the learned Additional 
District Judge that application submit- 
ted by the _ revision-applicant is not 
maintainable under Section 22 (2) of 
the Act is correct. As such the applica- 
tion submitted by the revision-applicant 


“is not maintainable under Section 22 (2) 


of the Act. 

10. This brings me to the second con- 
tention advanced by Shri R. D. Jain, 
learned. counsel for the applicant. A 
suit is not before the court. The de- 
fendant has not entered into his defence 
and yet the Court has held that the pro- 
per valuation of the suit will be 
Rs. 35.000/- and that ad valorem court- 
fees will be payable thereon. This is 
‘anticipatory decision’ of a plea yet to be 
raised by the defendant by filing his 
written statement. On this short ground 
that part of the impugned order which 
concerns itself with the propriety of the 
valuation and adequacy of court-fees 
payable on the suit deserves to beset 
aside. The question can be, and will 
be, gone into only after „the plaint is 
before the Court in pursuance of the 
Order of conversion of the application in- 
to a suit and the defendant enters into 
defence and takes a plea with regard to 
under-valuation of the suit or inade- 
quacy of the court-fees, At the present 
Stage adjudication on the point is prema- 
ture. 

11. Accordingly, the revision deserves 
to be partly allowed and is hereby allow- 
ed to the extent that part of the im- 
pugned order which concerns itself with 
proper valuation of the suit and the pay- 
ability of court-fees thereon is set aside. 
The matter will be open and will be 
gone into when the defendant submits 
his written, statement in answer to the 
suit. In view of the divided success of 
the revision I leave the parties to bear 
their Own costs as incurred. 

Revision partly allowed. 
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Person holding ornaments and articles in 
two different capacities — They cannot 
be clubbed together for purpose of. de- 
claration, i 

A person may hold ornaments or both 
articles and ornaments to the maximum 
prescribed limit in his individual capacity 
as well as in the capacity of any other 
person referred to in cis.” (b) to (f) and 
(h) to (m) of sub-section (2) of S. 16 and, 
therefore, for purposes of making a de- 
claration under S, 16 (1) or (3) it is not 
necessary for such a person to club both 
the holdings together. The reason is that 
a person while holding any ornaments or 
both articles and ornaments for others 
does not lose his personal right as an in- 
-dividual to hold and possess the same 
_up to the prescribed quantities under the 
Act and his right of personal holding will 
not be affected by the quantities of arti- 
cles and ornaments possessed, held or 
controlled by him for others in the capa- 
cities enumerated in sub-section (2), The 
household ornaments of A in the instant 
ease as an individual, therefore, could not 
be clubbed together with the pawned 
ornaments for the purposes of declara- 
tion under the Act. He held 1754.00 
` grammes of ornaments as pledges and 
1500.00 grammes of ornaments in his per- 
sonal capacity, As both were within .the 
prescribed limit in each capacity, it was 
“not therefore necessary for him to make 
any declaration. k (Para 8) 

A reading of provisions of sub-ss, (2) 
and (3) with its cls..(b) and (c) will go te 
show that any person may in relation to 
any ornaments, or both articles and orna- 
ments, own, possess, hold or control the 
same in two different capacities within 
the prescribed quantity in each of such 
capacities and in that event he is not re- 


quired to make any declaration under . 


sub-ss, (1) and (3) of S. 16 of the Act. 
Under sub-cl. (1) of Cl. (b) of sub-sec. (5) 
a person may own, possess, hold or con- 
trol ornaments up to the . quantity of 
2000.00 grammes in the capacity of an in- 
dividual and at the same time, under 
cl. (c) of sub-section (5) he may also own, 
possess, hold or control the ornaments 
up to quantity of 2000.00 grammes for 
others in the capacity of any other per- 
son referred to in cls. (b) to (f) and (h) 
to (m) of sub-section (2) without making 
any declaration. Thus, S. 16 read as a 
whole or any other provisions of the Act 
neither expressly or by necessary impli- 
cation contemplates that for purposes of 
making a declaration the holding of 
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ornaments or both articles and ornaments, 
of a person in two different capacities, 
that is, his personal and on behalf of any 
other person will be clubbed together, 
(Para 7j 
__ Further, since the law nowhere lays 
down that the holdings of a money-lender 
in the capacity of a pledgee of ornaments 
as well as his individual holdings are re- 
quired to be clubbed together for pur- 
poses of making a declaration, the trade 


- notice No. 6/69 dated 25-10-1969 issued 


by the Collector of Customs giving his 
own clarification regarding quantitative 
exemption limits under S. 16 (5) of the 
Act could not be given effect to. 


(Para 9) 
Cases Referred: Chronological Paras 
AIR 1970, Raj 225 3 


S. Awasthy, for Petitioner; K, K. Adhi- 
kari, for Respondents. 


- FAIZANUDDIN, J.:— The petitioner's 
father, late Amolakchand, was carrying 
on money-lending business under the 
licence granted by the State Government 
in that behalf. On 30-11-1974 the Central 
Excise Officials raided his shop and re~ 
sidential premises and seized 1754.00 
grammes of pledged gold ornaments from 
his shop and also household gold . orna- 
ments weighing 1500-00 grammes from 
the Bank locker, Thus the total recovery 
was 3254.00 grammes of ornaments. A 
show cause notice was served upon late 
Amolakchand for contravention of S. 16 
of the Gold (Control) Act, 1968, (herein- 
after referred to as the Act). The Collec- 
tor of Central Excise, Nagpur, by his 
order dated 13th Apr. 1976 (Annexure-V1I) 
found Amolakchand to be guilty for con- 
travention of S. 16 of the Act for being 
in possession of gold ornaments the total 
weight of which was found to be 3254.00 
grammes which exceeded the exemption 
limit of 2000.00 grammes in respect of 
which a declaration ought to have been 
filed in accordance with the provisions 
of S. 16 of. the Act. The Collector, Central 
Excise, therefore, confiscated the house- 
hold ornaments weighing 1500.00 
grammes under Section 71 of the Act with 
an option to redeem the same, if so de- 
sired, on payment of a fine of Rupees 
60,000-00. A fine of Rs, 10,000-00 was also 
imposed under S, 74 of the Act, The 
pledged ornaments,. 
grammes were, however, released. 

2. On appeal against the aforesaid 
order, the Gold Control Administrator, 
Delhi, by his order dated 21st May 1977 
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weighing 1754.00 


~ 
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(Annexure VIII) reduced the redemption 
fine only from Rs. 60,000-00 to Rupees 
20,000-00. In revision before the Central 
Government, the order of the appellate 
tribunal was further modified to.the ex- 
tent that the amount of penalty impos- 
ed under S, 74 of the Act was reduced 
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from Rs, 10,000-00 to Rs, 2500-00 only:. 


Vide order of the Central Government 
dated 31st Aug. 1979 (Annexure XI). Dur- 
ing the pendency of the revision, peti- 
tioner’s father, Amolakchand, -died on 
13-9-1978 and the revision was continued 
by the petitioner, By this petition under 
Art. 226 of the Constitution, the peti- 
tioner seeks the issuance of a writ in the 
nature of certiorari for quashing all -the 
aforesaid adverse orders (Annexures VI, 
VIE and XI) with a further relief for re- 
turn of confiscated personal ornaments 
weighing 1500.00 grammes, 


3. The contention of the learned 
counsel for the petitioner is twofold. He 
first contended that the quantities of both 
the pledged and personal ornaments could 
not be clubbed together for the purposes 
of making a declaration ‘under S, 16 (1) 
or (3) of the Act in view of the provi- 
sions contained in S. 16 (5) (b) and Sec- 
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acquisition, as the-case may be,:or within 
such further period as the Administrator 
may, on sufficient cause being shown al- 
low, a declaration in the. prescribed form 
as to the quantity, description and other 
prescribed particulars of any article,. or 
ornament, or, both, owned, . possessed, held 
or controlled by him; 

Provided : 

Provided ...... 

(2) For the removal ot doubts, it is 


peress essees 8 


hereby declared that: the declaration re- 


tion 16 (5) (c) read with S. 16 (2). Second- ` 


ly, pleading his reliance on M/s. ~Gem 
Palac$ v. Union’ of India, AIR 1970 Raj 
225 he contended that most of the ‘gold 
ornaments seized from the Bank-locker 
weighing 1500-00 grammes belonged to 
his daughter and as such, late Amolak- 
chand could not be: said to be in posses- 
sion of gold. ornaments of the quantity 
more than the: prescribed limit and that 
he was not responsible for making the re- 
quired declaration in respect of those 
ornaments, As against this, the learned 
counsel for the respondents supported the 
impugned decisions taken by the authori- 
ties concerned. 

4. At the very outset, we feel that for 
better appreciation. of the ‘respective con- 
tentions raised, it is necessary to set out 
the relevant portions of S.'16 of the Act 
which run as under:— l 


` “Section 16. Declaration as to the arte 


cles or ornaments:— (1) Save as otherwise. 


provided in this Chapter, every person 
who owns, or is in possession, custody 


or control of, any article or ornament at- 


the commencement of this Act, or ac- 
- quires the..ownership, possession, custody: 
or control of any. article or ornament 
thereafter, shall make, within thirty days 
from such commencement or from such 


ferred to in this section shall be made, 


in relation to any article, or ornament, or 
both— . 


> (a) owned by a minor or a lunatic, by 
the guardian or manager of such minor 
or lunatic, as the case may bej. 

(b) owned by an idol or a deity, by the 
manager of such idol or deity, whether 
known as shebait or by any other name; 

(c) owned, possessed, held or controlled 
by a person whose properties are under 
the management of any administrator or 
receiver, by such administrator, or recei- 
ver; 

(d) owned, poniai. held or controll- 
ed by a person whose properties are under 
the management of-a Court of Wards, by 


- the manager of such ‘Court; 


(e) vested in an executor or an ad- 
ministrator of a will or other testamen- 
tary disposition, by such executor or 
administrator;. . 

‘(f) owned; possessed, held or r controlled 
by the members of a firm, by any part- 
her of such firm; 

(g) owned, possessed, held or controlled 
by a Hindu undivided family, by the head 
or karta’ of ‘such family; 

‘(h) which is the subject-matter of any 
public or private trust, by the trustee of | 
such 

(i) owned, possessed, held or controlled 
by a company, whether incorporated in 
or outside India, by any person in charge 
of the management of the affairs ot ‘such 
company; ` 
_ (j) belonging to a temple, church, mos- 
gue, gurdwara or any other religious 
institution, by the person in charge of 
the management of such temple, church, 
mosque, gurdwara; ‘or other Teplou 
institution; i 

(k) which is wakf property, by the 
mutawalli of such wakf; 


(1) owned, possessed, held or controlled 
by any society, club-or other association, by 


‘the Secretary or Manager-of such society, 


elub or other association; 
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(m) owned, possessed, held or control- 
led by any other person, by such person 
as may be prescribed. 

(3) If any person who did not own, 
possess, hold or control, before the com- 
-mencement of this Act, any quantity of 
gold in excess of the quantities specified 
in sub-section (5), acquires, after such 
commencement, the ownership (whether 
by succession, intestate or testamentary, 
or otherwise), possession, custody or con- 
trol of any gold and if, as a result of 
such acquisition, the total quantity of gold 
owned, possessed, -held or controlled by 
such person exceeds the quantities speci- 
fied in sub-section (5), such person shall, 
within thirty days from the date of such 
acquisition or within such further period 
as the Administrator may, on sufficient 
cause being shown, allow, make a declara- 
tion in the prescribed form stating the 
total quantity, description and other pre- 
scribed particulars of— 


(a) the gold owned, possessed, held or 
controlled by him immediately after such 
acquisition, and 

(b) the person from whom the owner- 
ship, possession, custody or control of 
such gold was acquired, ` 

(4) 

(5) No declaration referred to in sub- 
section (1) or sub-section (3), shall be re- 
quired to be made,— 

(a) in relation to articles, Aiea: the 
total weight of articles owned, possessed, 
held or controlled by— i 


(i) a minor, who is not a member of a 
family, exceeds twenty grammes, 

(ii) an individual (other than a minor), 
who is not a member of a family exceeds 
fifty grammes, 

(iii) a family, exceeds fifty grammes. 

(iv) any person referred to in Cls. (b) 
to (f) and (h) to (m) of sub-section (2), 
exceeds fifty grammes; 

(b) in relation to any ornaments, or 
both articles and ornaments, where both 
articles and ornaments are owned, possess- 
ed, held or controlled, unless the total 
weight of such ornaments or both arti- 
cles and ornaments, as the case may be, 
owned, possessed, held or controlled by,— 

(i) an individual who is not a member 


Renee ascose aceros vossos sooaso »soooe soooso 


of a family, exceeds two thousand 
grammes. 
(ii) a family, exceeds four thousand 
grammes; 


(c) in relation to any ornaments, or both 
articles and ornaments, owned; possessed, 
- held - or. controlled ` by any person 
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referred -to in clauses (b) to (f) and 
(h) to (m) of sub-section (2), unless the 
total weight of such ornaments, or both 
articles and ornaments, exceeds two 
thousand grammes, 

(6) For the purposes of this section, 
“family” shall be deemed to consist of— 

(i) the husband, wife one or more 
minor children or 

(ii) any two or more of them, 
but shall not deemed to include any other 
person. 


(7) Every licensed dealer or refiner 
shall make a declaration or further decla- 
ration, as the case may be, in accordance 
with the provisions of this section in 
relation to any gold owned, possessed,. 
held or controlled by him in any capacity 
other than the capacity of a licensed 
dealer or refiner and the provisions of 
sub-section (5) shall not apply to such 
gold. 


Explanation— Where the licensed 
dealer or refiner is a company or other 
body corporate or a firm, the declaration 
referred to in this sub-section shall also 
be made by every director of such com- 
pany or body corporate or, as the case 
may be, every partner of such firm, in 
respect of the gold owned, possessed, held 
or controlled by him in any capacity.. 

(8) to (13) vei rinri ii videos aa 4: 


5. A fair reading of subeactinn (1) 
of Section 16 will go to show that it re- 
quires every person who owns, or is in 
possession, custody or control of any 
article or ornament at the commencement 
of the Act or thereafter to make a 
declaration in the prescribed form as to 
the quantity, description and other parti- 
eculars of any article, or ornament, or 
both, owned, possessed, held or controlled 
by him within thirty days from the date 
of commencement of the Act or from 
such acquisition of articles or ornaments. 
Clauses (a) to (m) of sub-section (2) spe- 
cify the persons who shall be responsible 
to make declaration referred to in Sec. 16, 
in relation to any article or ornament or 
both. Clause (m) of sub-section (2) is a 
residuary clause which provides that if 
the article or ornament or both are own- 
ed, possessed, held or controlled by any 
other person, the declaration in relation 
to such person shall be made as may be 
prescribed. A close examination of Cls. (a) 
to (i) of sub-section (2) will go to show 
that the petitioner’s father late Amolak- 
chand being a pawnee did not fall in any.. 
of the categories, classes of persons and . 
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assocjation etc. as enumerated in all 
those clauses, But he squarely fell in the 


residuary cl, (m) which deals with the. 


ownership, possession, holding and con- 
trol: of article or ornament or both, by 
any other person like a -pledgee or 
pawnee, 

6. Further, the provisions of sub-sec- 
tion (3) require the making of declara- 
tion in the manner and with the parti- 
culars contained therein by any person 
who after the commencement of the Act, 
acquired ownership, possession, custody 
or control of any gold the total quantity 
of which exceeded the quantities specified 
in sub-section (5). Clause (a) of sub-sec- 
tion (5) divides the holders of articles 
into four categories as enumerated in sub- 


clauses (i) to (iv) according to which the . 


holder of each category is entitled to hold, 
articles the total weight of which, does 
not exceed 50 grammes, except a minor 
in the first category who is entitled to 
hold articles the total weight of which 
does not exceed 20 grammes, It is perti- 
nent to note that the category No, (iv) 
excludes the coverage of clauses (a) and 
(g) of sub-section (2) as they refer to a 
minor and Hindu undivided family re- 
spectively, because they have - already 
been given a separate category Nos, (i) 
and (iii) in clause (a) of sub-section (5). 


Sub-section (5) (b) provides that no dec- 


faration is required to be made if the 
total quantity of ornaments or both orna~ 
ments and articles, owned, possessed, 
held or controlled by an individual who 
is not a member of a family does not ex- 
ceed 2000.00 grammes and in the case 
of a family it does not exceed 4000.00 
grammes, Again sub-section (5) (c) pro- 
vides that no declaration is required to 
be made by any person referred to in 
clauses (b) to (f) and (h) to (m) of sub- 
section (2) if the total quantity of orna~ 


ments, or both articles and ornaments,’ 


does not exceed 2000.00 grammes. As said 
earlier, late Amolakchand was a pawnee 
in respect of 1754.00 grammes of orna- 
ments and he fell in the residuary Cl. (a) 
' (m?) of sub-sec, (2) in relation to those 
ornaments, 

7. A careful reading of the aforesaid 
provisions of sub-sections (2) and (5) with 
its cls, (b) and (c) will go to show that any 
person may in relation to any ornaments, 
or both articles and ornaments, own, 
possess, hold or control the same in two 
different capacities within the prescribed 
quantity in each of such capacities and in 
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that event he isnot required to make any 
declaration under sub-sections (1) and (3) 
of Section 16 of the Act, Under sub- 
clause (i) of clause (b) of sub-section (5) 
a person may own, possess, hold or-con- 
trol ornaments up to the quantity of 
2000.00 grammes in the capacity of an 
individual and at the same time, under 
clause (c) of sub-section (5) he may also 
own, possess hold or control the orna- 
ments up to the quantity of 2000.00 
grammes for others in the capacity of 
any other person referred to in clauses (b) 
to (f) and (h) to (m) of sub-section (2) 
without making any declaration. Thus, 
Section 16 read as a whole or any other 
provisions of the Act neither expressly 
or by necessary implication contemplate 
that for purposes of making a declaration 
the holding of ornaments or both articles 
and ornaments, of a person in two dif- 
ferent capacities, that is, his personal and 
on behalf of-any other person will be 
clubbed together. To our mind this is 
the only rational conclusion which may ba 
drawn after a close and critical examina- 
tion of the relevant provisions of the Act, 
If it were not so, then there may be 
cases where an individual or a Karta of 
a family may not be entitled to hold any 
ornaments or both articles and orna- 
ments if he holds the same for others to 
the maximum prescribed quantity and in 
such a circumstance, an individual or a 
Karta will never be prepared to hold for 
others, ornaments or both articles and 
ornaments in the capacities referred to in 
clauses (b) to (f) and (h) to (m) of sub- 
section (2), Take for an example the case 
of a firm, Hindu undivided family or a 
wakf property in respect of which a 
person holds ornaments to and maximum 
prescribed quantity in the capacity of.a 
partner of such firm, a Karta of Hindu 
Undivided family or a Mutawalli of such 
wakf property and if for purposes of 
making a declaration under the Act he is 
required to club his personal holdings also 
which he holds in his individual capacity 
together with the holdings of. others, then 
probably he may have to lose his own, 
the same being in excess of the prescrib~ 
ed limit. Again, if a person -holds orna- - 
ments or both articles and-ornaments in 
various capacities for others as referred 
to in clauses (b) to (f) and (h) to (m) of 
sub-section (2) and in each case to the 
maximum prescribed quantity and if the 
principle of clubbing is accepted, {which 
does not appear the intention of the 
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" Nemichand v, Supdt. 
legislature’ for obvious reasons), it would 
lead to hazardous results, 


8 From the above discussion, it fol- 
ba that a person may hold ornaments 
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or both articles and ornaments to the 
maximum prescribed limit in his indivi- 
dual capacity as well as in the capacity of 
any other person referred to in clauses (b) 
to (f) and (h) to (m) of sub-section (2) of 
Section 16 and therefore, for purposes of 
making a declaration under Section 16 (1) 
or (3) it is not necessary for such a per- 
son to club both the holdings: together, 
because a person while holding any orna- 
ments or both articles and ornaments for 
others as referred to above, he does not 
lose his personal right as an individual to 
hold and possess the same up to the pre- 
scribed quantities under the Act and his 
right of personal holding will not be af- 
fected by the quantities of articles and 
ornaments possessed, held or controlled 
by him for others in the capacities en- 
umerated in sub-section (2). The house; 
_ |hold ornaments of,late Amolakchand as 
jan individual, therefore, could not be 
clubbed together with the pawned orna- 
ments for the purposes of declaration 
under the Act, He held 1754.00 grammes 
‘jof ornaments as pledgee and 1500.00 
grammes ornaments in his personal capa- 
city, As both were within the prescribed 
limit in each capacity, it was not there- 
fore necessary for him to make any decla- 
ration. 
9. The learned counsel for the respon- 
dents tried to support the impugned 
orders on the strength of the trade 
Notice No. 6/69 dated 25th October, 1969 
(Ann. R-IV) which was issued by the 
Collector of Customs and Central Ex- 
cise, Nagpur giving his own clarification 
‘regarding the quantitative exemption 
limits under Section 16 (5) of the Act. Ac- 
cording to this Public Notice, if the total 
holdings of a money-lender including his 
personal holdings exceeded the prescribed 
limit, then he must file a declaration, As 
said earlier, the law nowhere lays down 
that the holdings of a money-lender in the 
capacity of a pledgee of ornaments as well 
as his individual holdings are required to 
be clubbed together for purposes of mak- 
ing a declaration. The said public notice 
does not contain a statutory requirement 
but the interpretation of the Collector of 
Customs and Central Excise which does 
‘not conform to the requirement of law 
and as such it could not be given effect to. 

10. The argument of the learned coun- 
‘sel for the respondents further loses all 
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force if it is examined in the light of sub- 
section (7) of Section 16 of the Act which 
on the contrary strengthens the view that 
we have taken to the effect that the legis- 
lature never intended to club the hold- 
ings of persons in various capacities to+ 
gether for purposes of declaration. AS 
reproduced in para 4 above, sub-section (7 
of Section 16 provides that every licensed 
. dealer or refiner shall make a declaration 
or further declaration, as the case may 
be, in accordance with the provisions of 
this section in relation to any gold own- 
ed, possessed, held or controlled by him 
in any capacity other than the capacity 
of a licensed dealer or refiner and the 
provisions of sub-section (5) shall not aps 
ply to such gold, (The emphasis is sup 
plied by us), Thus, sub-section (7) clearly, 
lays down that licensed dealer or res 
finer has to make a declaration of his 
holdings in any capacity other than the 
capacity of a licensed dealer or refiner 
and the provisions of sub-section (5) shall 
not apply to such gold. If at all the legis- 
lature intended to club together tha 
personal holdings of an individual and the 
holdings held by him for any other person 
or persons referred to in clauses (b) to (fy 
and (h) to (m) of sub-section (2), for pur+ 
poses of declaration, then nothing pre~ 
vented it to add and the similar words 
“in any capacity” or “in all capacities” 
at the end of sub-sections (1) and (3) of. 
Section 16 of the Act which deal with the 
requirement of making a declaration. But 
it has not been so provided with a clear 
intention not to club the two, 

11. As the petitioner is getting the re~ 
lief on the first contention discussed 
above, it is therefore, not necessary for 
us to go into the other ground whether 
or not the ornaments seized from the- 
Bank locker belonged to the daughter of 
late Amolakchand and by reason of which 
he was not responsible to make the decla- 
ration. 


12. For the reasons stated above, the 
petition succeeds and is hereby allowed. 
The impugned orders (Anns. VI, VIII and 
XI) are quashed, The confiscated orna- 
ments seized from the Bank locker 
weighing 1500.00 grammes be released and 
returned to the petitioner. There will be 

. no orders as to costs of this petition. The 
security amount be refunded to the peti- 
tioner, 

Petition allowed, 
a ee 
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(INDORE BENCH) 
H. G. MISHRA, J. 

Dhanbhagvati and another, Appellants v 
Mandsaur Electric Supply Co. Ltd., Mand» 
éaur, Respondent, 

Second Appeal No. 35 of 1977, DJ- 18-4- 
1981.* 

(A) Civil P. C. (5 of 1908), O. 1, Rr. 1, 9 
— Parties to suit — Patta executed between 
co-sharers of land and tenant — Patta con- 
taining term that tenant shall pay half share 
of rent to each co-sharer — Tenant paying 
rent accordingly — Suit for recovery of rent 
— Maintainable by each co-sharer separately 
— Other co-sharer not a necessary party. 
(Contract Act (1872), S. 45). 

When a person has made a promise to two 
or more persons jointly, then unless contrary 
intention appears from the contract, the right 
to claim performance rests, as between him 
and them, with them during their joint lives. 

(Para 8) 

But where a Patta executed between the 

co-sharers and the tenant of the land con- 
tained a term providing that half of the rent 
(lagan) will be paid to one co-sharer and re- 
maining half to the other co-sharer and act- 
ing upon this stipulation, the tenant had ac- 
tually paid half of the rent to each co-sharep 
then in such circumstances each of such co- 
sharers has a right to maintain a suit for re- 
covery rent, separately and in such suits the 
other co-sharer is not a necessary party. ILR 
(1879) 4 Cal 96. (FB), Foll. (Para 8) 

(B) M, P. Land Revenue Code (20 of 1959), 
8. 185 (1) Gi) (b) — Occupancy tenant and 
‘Bhumiswami — Conferral of status — Sub- 
lessees holding land for non-agricultural pur- 
pose — Cannot be regarded as occupancy 
tenants or Bhumiswamis. : 

Where the lands were held by the sub- 
lessees for non-agricultural purpose, on the 
date of coming into force of the Revenue 
Code, then they could not be regarded as 
occupancy tenants. The provisions includ- 
ing Section 185 placed in Chap. XIV of the 
Code, are intended to apply only to cases of 
those sub-lessees who held land on the date 
of coming into force of the Code for agri- 
cultural purpose. AIR 1966 SC 1485, Ref to. 

(Paras 10, 11, 12) 

Moreover, the tenants in such cases can- 

not show that they held lands as ryotwari 


* Against judgment and decree: of R. K. 
Gupta, Civil J., 2nd Class, Mandsaur, Di- 
30-10-1971. 
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sub-lesseo as defined in Madhya Bharat 
Ryotwari Sub-lessee Protection Act (1955) 
which is necessary for conferment of status 
of occupancy tenant. (Para 13) 

In such cases it cannot also be said that, 
since the lands were not resumed by the co- 
sharer of the land, under Section {89 of the 
Code, it ought to be held that the sub-lessees 
became the occupancy tenant and thereafter 
Bhumiswami. The resumption of land is for 
purposes of personal cultivation and of dand 
held by occupancy tenant for agricultural 
purposes. So also conferral or acquisition of 
Bhumiswami status is envisaged in respect of 
land held for agricultural purposes and not 
for land held for purposes other than the 


agricultural purpose. (Para 13) 
Cases Referred: Chronological Paras 
AIR 1966 SC 1485 10 
ILR (1879) 4 Cal 96 (FB) 8 

S. R. Joshi, for Appellants; S. M. Jhan- 


war, for Respondent. 

JUDGMENT :— This is an appeal by the 
plaintiffs against the judgment and decree 
dated 30-10-1971, whereby the Addl. District 
Judge has after reversing the judgment and 
decree passed by the trial Court on 20-4-1970 


dismissed the suit for recovery of rent, 


2. Facts essential for the decision of this 
appeal are as under: Shri Manoharlal, the 
predecessor-in-title of the plaintiff-appellant - 
herein brought the suit giving rise to this 
appeal on the allegations that the suit lands 
were acquired for the defendant-company 
under the provisions of the Kanoon Mutailik 
Husul Aarazi, Samvat 1974 (for short, the 
Acquisition Act) and were allotied to them, 
the defendant-company on 28-7-1938 (Samvat 
1995). The plaintiff and Choudhari Kachar- 
singh were co-tenants of the said lands. A 
Patta dated 28-7-1938 (Ex. P/6) was executed 
between the parties. The rent (annual Lagan) 
reserved thereby was Rs. 100/- per annum. 
Term No. 4 of the said Patta provided that 
half of the Lagan will be paid-to the plain- 
tiff and the remaining half to Choudhari 
Kacharsingh. In case of the rent remaining 
due in arrears the defendant undertook liabi- 
lity to pay interest thereon at the rate of 1% 
per mensem, vide term No. 6. It was further 


‘averred by the plaintiff that the defendant- 


respondent had paid to the plaintiff rent at 
the rate of Rs. 50/- per year up to 1962. 
However, the rent accruing due there- 
after has not been paid in spite of 
demand by notice dated 17-4-1967 Ex. P/4, 
served on 20-4-1967, vide Acknowledgment 
Due Ex. P-5. Hence the suit for recovery of 
Rs. 150/- after giving up the claim for time- 
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barred rent and Rs. 48/- by way of interest 
at the rate of 1% per mensem — in all 
Rs. 198.00. 

3. Fhe claim of the plaintiff-appelfante 
was resisted by the defendant-respondent-com- 
pany on the grounds that the suit suffers from 
the defect of non-joinder of the necessary 
parties and status of the defendant under the 
Patta is that of a sub-tenant (Shikmi). This 
status continued up to 2-10-1959. Conse- 
quently, the defendant became the occupancy 
tenant and thereafter Bhumiswami. Accord- 
ingly, the suit is not maintainable and that 
the Patta was granted by two persons, namely, 
the plaintiff and Choudhari Kacharsingh. As 


such, the suit could not be brought by the- 


plaintiff alone without joining Choudhari 
Kacharsingh. 

4, The trial Court decreed the suit. Ag- 
grieved by this judgment and decree and de- 
fendant preferred an appeal, which ‘has 
been allowed and the suit has been dismissed 
on the findings that the defendant has’ be- 
come Bhumiswami of the suit lands and that 
the suit is not maintainable on account of 
non-joinder of Choudhari Kacharsingh as & 
party to the suit. Aggrieved Le this judg- 
ment and decree the plaintiff has preferred 
this appeal. 

5. In this appeal it was contended by 
Shri S, R. Joshi, learned counsel for the 
plaintiff-appellants that in view of the term 
No. 4, reserving liability of the defendant to 


pay half of the land revenue separately to` 


the plaintiff, the suit was maintainable with- 
out joining Choudhari Kacharsingb, the 
co-tenant; that the first appellate Court has 
acted contrary to law in holding that by 
virtue of S. 185 (1) (li) (b) of the M. P: 
Land Revenue.Code, 1959 (for short, the 
Code), the defendant-company became oc~ 
cupancy tenant of the suit lands and there- 
after Bhumiswami, and that the purpose for 
which- the lands in dispute were acquired was 
hon-agricultural, i.e. for establishing a fac- 
tory by the respondent thereon. As ‘such, 
there could be neither conferral of the status 
_ of occupancy tenant on them, nor could they 
become Bhumiswami of the lands in dispute. 

6. Shri S. M. Jhanvay, assisted by Shri 
D. D. Vyas, learned counsel for the respon- 
dent-company, argued in. support of the im- 
pugned judgment and contended that the 
factum of the sub-lease being for non-agri- 


cultural purpose is not enough to rule out. 


the applicability of Section 185 (1) (ii) (b) 
of the Code, that the plaintiff having become 
a Bhumiswami of the suit lands under the 
Code, the defendant has rightly been regard- 
. ed to have become the occupancy tenant by 
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virtue of their being in possession of the suit 
lands as sub-tenant on 2-10-1959; that in 
the absence of resumption of the land under 
Section 189 of the Code, the defendant be- 
came Bhumiswami for the suit lands and that 
the plaintiff had lost right to recover rent- 
(lagan) by operation of law (the Madhya 
Bharat Land Revenue and Tenancy Act, 
Samvat 2007 and the Code). As such, the 
plaintiff has no right to maintain the suit. 

7. Having heard the learned counsel for 
the parties I have come to the conclusion that 
this appeal deserves to be allowed, 

8. To take up the first question: as te 


whether the plaintiff has right to maintain 
the suit witthout joining Choudhari:Kachars 
singh, the co-tenant of the lands in dispute, 
no doubt the Patta (Ex. P/6) has been ex- 
ecuted by the plaintiff as well as Choudhari 
Kacharsingh, but it contains the term No. 4, 
which is as under: “Nis Lagan Babu Mano- 
harlalji Ko Banis Chodhari Kacharsingh Ko 
Ada Kiya Javega.” 

Acting upon this stipulation the defendant. 
respondent had paid land rent to the plain- 
tiff at the rate of Rs. 50/- per annum up to 
1962. In spite of this factual position tha 
learned Judge of the first appellate Court ‘has 
held that the suit suffers from ‘the defect of 
non-joinder of necessary party and as such, 
the plaintiff has no right to file the suit with- 
out joining Choudhary Kacharsingh. The 
approach of the first appellate Court on the 
point does not appear to be correct. When 
a person has made a promise to two or more 
persons jointly, then unless contrary intention 
appears from the contract, the right to claim 
performance rests, as between him and them, 
with them during their joint lives. This is 
what Section 45 of the Indian Contract Act, 
1872, inter alia provides. Accordingly, in ab- 
sence of a contract expressing the ‘contrary 
intention, the promise made by the defendant 
company in respect of payment of rent could 
not be enforced by one of the promises, i. e. 
the plaintiff alone without joining Choudhari 
Kacharsingh, the co-promisee, in the suit, In 
the instant case the applicability of the gene- 
tal rule is ruled out by the term. No. 4, re- 
produced above. I am fortified in the view 
I am taking by the ratio of Guni Mahomed 
v. Moran, (ILR (1879) 4 Cal 96) (FB), 
the relevant portion thereof is extracted 
below : 


“Where it has been arranged between the 
co-sharers of an estate and their tenant, that 
he shall pay each co-sharer his proportionate 
share of the entire rent, each co-sharer may 
bring a separate suit against the tenant fon 
such proportionate share. 
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In the absence of such an arrangement noe 
such suit can be maintained. . = 

Such an arrangement may be evidenced 
either by direct proof, or by usage from 
which its existence may be presumed, and is 
perfectly. consistent with the continuance of 
the original lease of the entire tenure.” 
Thus, it appears that the approach of the 
trial Court on the point was correct and 
that of the learned Addl. District Judge is 


legally untenable. Accordingly, it is held: that, 


the plaintiff-appellants had right to maintain 
the suit and that Choudhari Kacharsingh the 
co-tenant, was not a necessary party. 

9. This brings me to the question as to 
whether the defendant can be regarded to 
have become occupancy tenant by virtue of 
the provisions of Section 185 (1) Gi) (b) of 
the Code- Clause (b) of Section 185 (1) Gi) 
of the Code reads thus: ` 

“S. 185. Occupancy tenants— (1) Every 
person who at the coming into force of thia 
Code holds— 

(i) in the Mahakoshal region ..: ... se see 

(ii) in the Madhya Bharat region— 

(a). 

(b) any ‘land ‘as Ryotwari sub-lessee as ae 
fined in the Madhya Bharat Ryotwari Sub- 
lessee Protection Act, 1955 (29 of 1955).,...” 

“Ryotwari sub-lessee” has been defined by 
Section 2 (b) of the Madhya Bharat Ryot- 
wari Sub-lessee Protection Act, 1955, thus: 

“S. 2. In this Act— 

(a) . 

(b) “Ryotwari "sub-lessee” means a person 

to whom a Pakka Tenant of any Ryotwari 
land has sublet on sub-lease any part of his 
Ryotwari land.” 
The term ‘Pakka tenant” has been defined by 
Section 54 (vii) of the M. B. Land Revenue 
and Tenancy Act No. 66 of 1950 (for short, 
the Tenancy Act) thus: 

“S, 54. Definitions — In this Part, unless 
there be something repugnant in the subject 
or context :—— (vii) Pakka tenant — means a 
tenant who has been or whose predecessor-in- 
interest had been lawfully recorded in Ie- 
spect of his holding as a 

“Ryot Pattedar”, “Mamuli Maurusi”, “Gaip 
Maurusi”, and “Pukhta Maurusi” when this 
Act comes into’ force or who may in future 
be duly recognised as such by a competent 
authority. 

Explanation— The term “Pukhta maurusi” 
includes Istmurardar tenants, Malikana Haq- 
holder tenants, hakkiyat Mutafarrikat, Sha- 
rah Muyyana- and Sakitulmilkiyat tenants.” 

(Emphasis supplied) 
The term ‘tenant’ has been defined by Seç- 
tion 54 (xviii) of the Tenancy Act, thus: 
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“S, 54. Definilions.— In this Part, unless 
there be something repugnant in the subjec.- 
or context :— k 

(xviii) Tenant means a person who holds 
land for agricultural purposes, from the Gov- 
ernment or from an- assignee of the pro- 
prietary rights and who is, or but for a con- 
tract would be Hable to pay rent for his hold- 
ing; but does not include :— 

(i) a concessional holder as defined in sub- 
clause (x); 

(ii) a holder of a mais holding, as de- 
fined in Section 99; 


Gii) a person to whom only the right to 

cut grass or graze cattle or propagate or 
collect lac has been granted.” 
Section 73 of the Tenancy Act provides “that 
no pakka tenant shall sublet for any period 
whatsoever any land comprised in his hold- 
ings except in the cases provided for in Sec- 
tion 74.” Section 74 deals with sub-leases by 
disabled persons. Section 75 of the Tenancy 
Act provides that the sub-lessee will be 
treated as a trespasser after the expiry of the 
period of .sub-lease and provides for the 
method of his ejectment. 2 

10. It is implicit in the - aforesaid. provi- 
sions that they: apply to those cases only 
where the sub-lease is of land for agricul- 
tural purpose. They have no applicability to 
cases of sub-lease of land for non-agricultural 
purpose. When the Madhya Bharat Ryot- 
wari Stib-lessee Protection Act, 1955, was 
enacted, it was intended to protect those sub- 
tenants merely to whom land had been sub- 
let for. agricultural purposes. Protection 
against ejectment does not appear to have 
been extended thereby to cases of sub-lease 
for non-agricultural purposes. The object 
with which the agrarian laws (Madhya Bharat 
Land Revenue and Tenancy Act No. 66 of 
1950, Madhya Bharat Zamindari Abolition 


‘Act No. 13-of 1951 and the Madhya Bharat 


Abolition of Jagirs Act No, 28 of 1951) were 
enacted was to improve the conditions of tha 
agriculturists and to remove middlemen be- 
tween the State and the tiller. of the soil. It 
was for ‘the benefit of the tenants and sub- 
tenants that the Madhya Bharat Muafi and 
{nam Tenants and Sub-Yenant Protection Act, 
1954 (No. 32 of 1954) and the Madhya Bha- 
rat Ryotwari Sub-Lesses Protection Act No. 


- 29 of 1955, were enacted. Their object was 


to provide for stay of ejectment of tillers of 
land by eliminating middlemen between them 
and the State: . This is what flows from the 


. observations made by the Supreme Court in 


paras 4 to 11 in Rao Nihalkaran v; Ram 
Gopal (AIR 1966 SC 1485). Thereafter on 
formation of the new State of Madbya Pra- 
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desh under the States Réorganisation Act, 
1956, the Madhya Pradesh Land Revenus 
Code, 1959 was enacted. It aims at crea- 
tion of. one class of tenure holders of land, 
i.e. Bhumiswami (vide Section 157). By Sec- 
tion 158, the Code enumerates those persons 
who shall be called Bhumiswamis. 
tion 185 of the Code categorised those per- 
sons who shall be regarded as occupancy 
tenants. On a reference to the persons 
classified in Séction 185, it is clear that the 
status of occupancy tenant was intended to 
be conferred by operation of statute on those 
persong only who held land for agricultural 
purposes on 2-10-1959, in one of the capaci- 
ties enumerated therein. . 


11. The view I am taking finds support 
from the various provisions placed in Sec- 
tions 185 to 202 in Chapter No. XIV of the 
Code. A perusal of the classes of tenants 
enumerated in the different clauses of sub- 
section (1) of Section 185 shows. that they 
are tenanta or sub-tenants holding land for 
agricultural purposes only. Section 189 of 
the Code provides for resumption of Bhumi- 
swami of land held by his occupancy tenant 
for his personal cultivation. Section 190 pro- 
vides for conferral of Bhumiswami righis on 
occupancy tenants in case the land held by 
_them had not been or could not be resumed 
by a Bhumiswami in the manner provided by 
Section 189. Section 191 provides for rev 
storation of occupancy tenant, if the Bhumi- 
swami in whose favour an order of resump< 
tion is passed under sub-section (2) of Sec- 
tion 189 fails to cultivate such land personally 
-during the agricultural year next following 
the date on which the order is passed. Sec- 
tion 193 (c) provides that the tenancy of 
an occupancy tenant in his holding shall be 
liable to termination by an order of the Sub- 
Divisional Officer on the ground that he has 
used such land for a purpose other than agri- 
culture. ‘Section 194 of the Code contains 
the provisions applicable to occupancy -tenant 
whose tenancy is terminated ‘and inter alia 
deals with right to the crops sown or ‘plough- 
ed on the land held by him. Thus, it is im- 
plicit in the aforesaid sections and other 
provisions placed in Chapter XIV that they 
are intended to apply only to cases of those 
sub-lessees, who “held land on the date ‘of 
coming into force of the Code for. agricul- 
tural purposes. . - as ees 

12. Now, in the instant case, the purpose 
of acquisition and the grant of‘ lease evinced 
by the Patta, Ex: P/6, was for non-agricul- 
tural purposes. On the date of coming into 
force of ‘the Code, i.e. on 2-10-1959, the 
lands in dispute were held for othér ‘than 


Dhanbhagvati v, Mandsaur Electric Supply Co. 


Sec- s 


ALR. 
agricultural purpose .by the defendant-respon- 
dent-company. Since the lands in question 
were not held by the defendant-company for 


agricultural purposes, they could not be re- 
garded ag occupancy tenants. 


13. The further argument which was ad- 
vanced by Shri Jhanvar was to the effect | 
that since by virtue of Section 158 of the 
Code the plaintiff has become Bhumiswami 
of the suit lands, the defendant-company 
should also be regarded to have become oc- 
cupancy tenant for purposes of determining 
the question regarding the conferment of 
status of occupacy tenant under Section 185. 
What is to be decided here is not whether the 
plaintiff has become Bhumiswami or not, but 
what is to be decided is whether the defen- 
dant-company held the lands in question on 
2-10-1959 in the capacity specified in one of 
the sub-clauses of Section 185 (1) (ii). . Ac- 
cordingly, even if it be assumed that the 
plaintiff had become Bhumiswami of the suit 
lands, nothing will turn on it in favour of 
the defendant-respondent-company, In order 
that the defendant-company may be regard- 
ed as occupancy tenant, the defendant-com- 
pany had to show, and which they have 
failed to show, that they held the lands as! 
Ryoiwari sub-lessee, as defined in the 
Madhya Bharat Ryotwari Sub-lessee Protec- 
tion Act, 1955. The further contention put 
forward by Shri Jhanvar was that since the 
lands were not resumed by the plaintiff under 
Section 189 of fhe Code it ought to be held 
that. the defendant-company ‘became the oc- 
cupancy tenant and: thereafter Bhumiswami. 
There is no force in this contention either.| 
The resumption of land is for purposes of 
personal cultivation and of land held by oc- 
cuparicy tenant for agricultural purposes. So| 
also conferral and/or acquisition of Bhumi- 
swami status under Section 190. is envisaged 
in respect of land held for agricultural pur- 
poses and not for land held for purposes' 
other than the agricultural purpose. ` ` 


..14. As a sequel to the aforesaid discus- 
sion, it has to be concluded that the liability 
of the defendant-company to pay and the 
right of the plaintiff to recover rent payable 
to him by virtue of term No. 4 of. the Patia. 
Ex. P/6, continues and is not terminated by 
operation of law, as contended by the de- 
fendant-respondent-company. 





15. On the basis of Section 3 of the 
Tenancy Act Shri Jhanvar advanced a con- 
tention to the effect that the Acquisition Act 
has been repealed by the said Section 3_and 
as such, the rifili of the plaintiff to recover 


Tent under the Patta cannot. be- regarded to 
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be subsisting. The question whether the Ac- 
quisition Act is in force or stands repealed 
is of no significance in view of the fact that 
the rights and liabilities of the parties are 
not shown to have ceased. Thus they con- 
tinue to be regulated by the terms and condi- 
tions stipulated between the parties. Where- 


fore, the plaintiff hag right to recover his - 


share of the rent payable thereunder along 
with interest according to terms Nos. 4 and 6 
of the Patta. 

16. As a result of the discussion afore- 
-said, this appeal succeeds and is hereby allow- 
ed. The impugned judgment. and decree are 
set aside and: those passed by the trial Court 
are restored. Whe suit brought by the plain- 
tiff for recovery of Rs. 150/- after giving up 


the claim for time-barred rent and Rs. 48/- 


by way of interest at the rate of 1% per 
mensem in all for Rs. 198.00 stands decreed 
with costs throughout. Counsel’s fee as pep 
‘schedule if certified. 

Appeal allowed. 
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H. G. MISHRA AND . 
R. K. VIAYVARGIYA, JJ. 


State of Madhya Pradesh, Appellant v. 
‘Nagar Palika, Mandsaur, Respondent, 

First Appeal No. 28 of 1971, D/- 4-9-1981. 

(A) Land Acquisition Act (L of 1894), Sec. 
_tions 9, 23 — Acquisition of land — Market 
value — Claim for enhancement — Allega- 
tion as to failure by claishant to claim any 
compensation after service of notice under 
Section 9 —. Burden to prove such failure 
lies on State — Finding that claimant had 
made claim in his objections to acquisition — 
Claimant enfifled to claim enhancement of 
market value of lands acquired. ‘(Para 6) 


(B) Land Acquisition Act (1 of 1894), Sece. 


ton 23 (1) — Compensation — Determina- 
‘tion of rate — Proposition that large area of 
land. cannot possibly fetch price at same rate 
at which small plots are sold’ — Not absolute 
in nature — Determination of compensation 
on basis of value of small plots of land — 
Not illegal. Case law discussed. . (Para 7) 

(C) Land Acquisition Act (1 of 1894), Sec- 
tion 24 fifthly — Compensation — Determina- 
fion of — Failure to prove that the determi- 
nation was influenced by- what is prohibited 
by Section 24 fifthly — Compensation award 
ed held just and proper. Case law discussed. 
i (Paras 9, 10) 
Cases Referred: Chronological Paras 
AIR 1979 SC 472°: (1979) 1 SCC 236 8 
AIR 1973 Bom 231 7 
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(1963) Civil Appeals Nos. 313 to 315 of 1963, 
* D/-- 30-8-1965 (SC), N. B. Jeejeebhoy v. 

- Dist. Collector, Thana 

AIR 1964 Pat 83 

AIR 1959 SC 429 

AIR 1957 SC 202 


AIR 1931 Lah 364 
AIR 1926 Bom 44 . 
(1915) 2 Ch 252 : 84 LJ Ch 756: 113 LT 

392, South Eastern Rail Co, v. London 


sw] “J 82 “1 G GH 00 5 


County Council 8 
ILR (1909) 33 Bom 325 7 
(1909) 11 Cal LJ 393 7 


S. R. Joshi, for Appellant; S. D. Sunghi, 
for Respondent. 


MISHRA, J.:—~ This is an appeal prefers ` 


red by the State of Madhya Pradesh against 
the order dated 24-12-1970, passed on refer- 
ence under Section 18 of’ the Land Acquisi- 


‘tion Act, 1894, by the Addl. District Judge, 


Mandsaur, whereby the compensation award- 
ed-by the Land Acquisition Officer has been 


'2. Facts essential for decision of this ap- 
peal are as under: Proceedings were started 
under the Land Acquisition Act, 1894 (for 
short, the Act) at the instance of the Madhya 
Pradesh Housing Board, Sub-Division, Ujjain, 
for acquisition of the land for constructing 
its hospital and staff quarters. In these ac- 
quisition proceedings besides other land the 
land measuring 1.12 bighas, out of the land 


‘comprised in survey No. 394/1, situated at 


Mandsaur and 13 bighas out of the land 


“comprised in survey Nos. 98 to 106, situated 


in village: Kityani, belonging to the Nagar 
Palika, '".Mandsaur (respondent-berein) were 
proposed to be acquired. Notifications under 
Section 4 (1) and Section 17 of the Act were 


~accordingly issued on 23-11-1962. Declara- 


tion under: Section 6 of the Act was issued 
on 26-1-1963. Thereafter notices under Sec- 
tion 9 of the Act calling upon. the persons 


` interested in the lands proposed to be ac- 


quired were issued requiring them to submit 
their claims... The possession. of the lands, in 


question was duly handed over to the Housing ` 


Board on 2-5-1963 by. the Land Acquisition 
Officer, by award dated 31-3-1965, whereby 


(a) by way of compensation in respect of the 


land in area 1.12 bighas, situated at Mand- 
saur, : Re. 55.15 as its market value together 
with Rs. 8.27 being 15 per cent to .be 
paid on this market value in consideration of 


compulsory nature of the acquisition in all 
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Rs, 63.42 were awarded; and (b) in respect 
of the land situated at village Kityani Rupees 
5250.60 were awarded by way of compensa- 
tion as its market value and Rs. 787.59 
to be paid on this market value by way 
of statutory addition — in all Rs. 6038.19. 
In respect of the land: situated: in village 
Kityani it has been stated in the award that 
‘the same is adjacent to the land situated in 
Mandsaur. In order to seek enhancement of 
the compensation so awarded, an application 
under Section 18 of the Act- was made to the 
Collector by the respondent Nagar Palika re- 
quiring that the matter be referred by him 
for determination by the Court. In this ba 
plication an amount of Rs. 6,57.000/- was 
claimed at tho rate of Rs. 2/- per square 
feet. 


3. On reference to the Court, the appel- 
lant-State opposed the claim for enhancement 
of compensation on the grounds that the re- 
spondent-claimant has failed to submit theiv 
claim after service of notice under Sec. 9 of 
the Act on them. Accordingly, they cannot 
claim 
awarded and that the compensation award- 
ed is just and propér. 

4, After recording evidence the feanii 
Addl. District Judge has by the impugned 
order enhanced the compensation in respect 
of the land situated in village Kityani to 
Rs. 91406.25 and has awarded Rs. 13710.60 
in addition. by way of 15% on this market 
value to be paid by way of statutory ‘addi- 
tion — in all Rs. 105116.85; and in respect 
of the land situated at Mandsaur to Rupees 
23850 and by way of statutory addition 
Rs. 3577.50 — in all Rs, 27427.50 paise. . Out 
of the amount so determined, the amount of 
Rs. 5305.75 paise,. paid. already under the 
award to the respondent, has -been ordered 

. to be deducted. Thus, the remaining amount 
ordered to be. paid to the respondent comes 
to Rs. 127235.60 paise, besides interest at the 
rate of 6% per annum from 2-5-1963,- the 
date on which. the possession was. taken, up 
to the date ‘of realisation, This appeal is 
directed against the impugned order passed 
by the Court, . 

-  S In this appeal: it was contended by 
‘Shri S. R. Joshi, learned Government Advo- 

cate, for the -appellant-State that (i) the 
market value of the land acquired could not 
be enhanced by the Court because the respon- 
dent-claimant did not submit any claim after 
acrvice of notice under Section 9 of the Act 
on them; Gi) that the Court has overlooked 


the proposition that large area of land can-. 


not possibly fetch a price at the same. rate 
at which amall plots are sold. Accordingly 
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determination of compensation on the basis 
of value of small plots of land is illegal; (iii) 
that the compensation awarded is excessive; 
(iv) that the Court has acted against the pro- 
hibition enacted by clause ‘fifthly of S. 24 of 
the Act; and (v) that the sale-deeds. Exs. D/1 
to D/13 have been erroneously ignored by 
the Court while determining the market 
value of the lands Shri S. D. Sanghi, learned 
counsel for the respondent-claimant argued in 
support of the impugned order. Having 
heard ‘the learned counsel for the parties, we 
have come to the conclusion that this appeal 
deserves to be dismissed. 


-6 To take up first the contention No. (i) 
above, no doubt after service of notice 
envisaged by Section 9 (1), all persons inter- 
ested have to submit their claims before. the 
Land Acquisition Officer. Sub-section: (2) of 
Section 25 of the Act provides for the con- 
sequences of omission or refosal to make ` 
such claim. Section 25 (2) of the Act reads 
thus : 

“25. Rules as to amount of compensation ; 

(1)... PEA 

(2) When the applicant has refused to make 
such claim or has omitted without sufficient 
reason (to be allowed by the Judge) to make 
such claim, the amount awarded by the 
Court shall in no case exceed the amount 
awarded by the Collector.” 

In order to bring into play the stringent pro- 
vision placed in Section 25 (2), it was Decese 
sary for the appelJant-State to have led evi- 
dence to show that the respondent-herein had 
made no claim to compensation after a valid 
notice under Section 9 had been served on 
them. The burden of proof in the matter 
lay on the State-appellant, as held in State 
of Bihar v. Anant Singh, (AIR 1964 Pat 83) 
and Special L, A, Officer v. Chikkaboranna, 
(AIR ` 1968 Mys 319). However the plea 
taken by ‘the appellant-State on the point has 
remained unsubstantiated. That apart, on. 
the point of fact, it:has been held by. the 
learned Add]. District Judge that the respon- 
dent had, in their objections submitted on 
3-4-1963 claimed compensation at the rate 
of Rs. 2/- per square feet. In this view of 
the matter, the contention advanced on the 
point is devoid of any substance, 


7. This brings us to the further conten- 
tion to the effect that the Court has over- 
looked the proposition that large area of 
land cannot possibly fetch a price at the same 
tate at which small plots are sold. The con- 
tention on the point appears to have been ~ 
advanced in view of certain observations 
made in U. P. Government v. H. S. Gupta, 
(AIR -1957 SC 202) and The Collector of 





furnished by the four sale deeds, 


1931 


2015). We are afraid the aforesaid conten- 
tion too does not merit acceptance as the 
aforesaid proposition does not appear to be 
an absolute proposition. This is apparent 
from the observations made in the aforesaid 
cases. In the case of H. S. Gupta (supra), 


what has been observed on the point is as 
‘under (at p. 206 of AIR 1957): 


“The application of the’ principle hat ifo 
the land had to be sold in one block consist- - 
ing of a large area, the rdte per square foot 
likely to be fetched would be. smaller than if 
an equal extent of land was parcelled out 
into smaller bits and sold to different pur- 
chasers, could -not reasonably be applied to 
the circumstances in the present case. The 


High. Court should have concentrated its. at- 


tention on_the price fetched for smaller ex- 
tent of land similarly situated with the same 
kind of advantages and drawbacks and then 
applied that test to the facts in the present 
case.” 


From the aforesaid PENES PER S 


the principle, which appears to be deducible ` 
and the method which appears to be permis- ` 


sible while determining the value of large. 


area of land is to take into consideration the 
price fetched for the smaller extent of lands 
similarly situated with the same kind of ad- 


vantages and drawbacks and then apply that . 


test to the facts of the case.. Now, the 


following observations made in. para 4 of the’ 


case of B. C. Dutta (AIR 1971 SC 2015): 
(supra) also go to show that while determin- 


- ing the market value of large area of land 


acquired and the compensation awardable in 
respect thereof, average sales ‘of smaller areas 
of land can constitute good evidence for fix- 
ing the market value and compensation to be 
awarded ; 

“Para “4 in B. ë Dutta’s caso (AIR 1971 
SC. 2015) (supra) runs: thus . : (at. pp. 2015, 
2016 -of AIR 1971 SC):— > 

“In our. opinion the High Court overlooked 


the fact that the plots which were the sub- - 


ject-matter of .the sale deeds Exhs. 1 to:4 
were comparatively of small areas and it is 
well known that when a large area like the 
one which was the subject-matter of acquisi~ 


- tion has to be sold it cannot possibly fetch 


a ‘price at the same rate at which small plots . 
can, be sold. It is significant. that the re- 
spondent himself had- originally claimed,. be- 
fore the Collector, compensation at the rate 
of Rs. 10,000/- per bigha. . We see no rea- 
son for the High Court awarding compensa- 
tion at a rate higher than Rs. 10,000/-. which 
would also be consistent with the evidence 
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‘Although 


.the average price of these sales came to 
Rs.: 15,000/- per bigha, but, when it is con- 


sidered, as has already been observed. that 


they were of comparatively much smaller 
_area, they would constitute. good evidence 
; for fixing the rate at a figure. which . was 
originally claimed by the respondent, name= 
ly, Rs. 10,000/- per bigha. In other words, 
if the plots covered by the sale had been 
sold in larger’. parcels, the’ price likely to be 
` fetched would not, have exceeded’ Rs. 10,000/- 
per. bigha.”.' 

It is. true. that in the case of B. C. Dutta 
{AIR 1971. SC 2015) (supra), it has been 
observed by the Supreme Court that. ‘it is 
well known that when a large area like the 
„one which was the subject-matter of acqui- 
‘sition has to be sold, it cannot possibly 
fetch a price at the same rate at which small 
plots can be sold’. However, if this state- 
ment were to be made as an absolute propo- 
sition. of law of .universal applicability,’ their 
Lordships of .the ‘Supreme Court would have 
not proceeded further-in the same para- 
graph to have made the observations which 
: follow. From the aforesaid observations 
‘made in the. aforesaid ‘cases, it cannot be 


concluded that the proposition sought to bej ` 


propounded ‘by Shri‘Joshi is an absolute 
proposition of: universal application and that 
the Court: cannot take into’ consideration the' 
average price Of smaller areas of land and 
treat the sameas ‘good evidence for fixing 
“the rate: of compensation payable. This is 
what was, in essence, ruled by Macleod, C. J., 
“speaking for the Court,. in Collector v. 
- Ramchandra Harishchandra (AIR 1926 Bom 
44), relevant , ratio of which ‘Tuns thus :’ 


“In a case of acquisition “of land where a 
‘large area has to be valued it is impossible 
to fix the value of various portions of ‘it at 


different rates on anything like approaching 


` gn accurate. basis. - The, only way. in which 


_ the market. value ‘can be ‘arrived at is. to 
“judge from. other sales what. the whole land 
would have been tikely. to realise ` in the 
“market. It. is not possible to divide the 
_ whole into. separate pieces and give one 
„Value to.so much of front land; and divide 
again the. interior land into separate por- 
tons and value. them again at different rates. 
‘If a few of, the frontage plots are sold for 
building: purposes, that is no evidence that 
the remainder of the land.‘can be sold for 
building purposes. . The real -test by, which 
the:-market value can be arrived at is to 
gather: from’ other- sales . what the whole 
land would have been likely to realise in 
. the market about the time. of ‘acquisition. 
-Jt is altogether wrong to assume that every 
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square yard of land has a potential value, 
the present value of which is more than 
nominal.” 

(Emphasis supplied.) 
In State of Mabarashos v. Bapurao (AIR 
1973 Bom 231), the law laid down on the 
point is thus (at p. 240 of AIR 1973 Bom): 


“The proposition that large area of land 
cannot possibly fetch a price at the same 
rate at which small plots are sold is not an 
absolute proposition and in given circum- 
stances, it would be permissible-to take into 
account the price fetched by smail plots of 
lands, especially in a case where compensa- 
tion for land with building potentiality is to 
be determined and the land is to be valued.” 
' The view of this Court in State of Madh. 
Pra. v. Man Mohan Swaroop (AIR 1966 
Madh Pra 270) is in line with that taken in 
the cases of H. S. Gupta (AIR 1957 SC 
202). (supra) and B. C. Dutta (AIR 1971 
SC 2015) (supra). The ratio on the case 
of Man Mohan Swaroop (supra), relevant 
‘to the situation, is as under (at P. 271. of 
AIR. 1966 Madh Pra): 

“It is also true that ordinarily it is ‘wrong 


to value large areas on the basis of small 
area sales and vice-versa. All the same, 
there may be cases when such a basis may 
be required to be adopted looking, ` to the 
entire circumstances of the case. 

(Emphasis supplied.) 
The. use of the word ‘ordinarily’ concedes 
power to the Court having regard to the én- 
‘tire circumstances of the case to value large 
areas on the basis of small area sales. So 
also in a latter case, reported in AIR 1971 
Madh Pra 32 (Collector, Jabalpur v. A. Y. 
Jahagir Khan), what has been stated on the 
point is thus (at pp. 38, 39 of AIR 1971 
Madh Pra): 

“No general proposition can be laid down 
that in no case the value of an entire plot 
can be fixed on consideration of the value 
of front; middle or back belts of the land. 
In case of acquisition of.a large area of 
land, an attempt must always be made to 
judge from other sales what the whole land 
would have been likely to realise in the 
‘market. It is generally undesirable to divide 
the whole into separate pieces and give 
different value to front land and divide 
again the land in the interior into separate 
portions. but where there is no evidence to 
“show on the basis of which the value of the 
large area to be acquired can be worked 
out, help has to be taken from such material 
as may be available. - 

When determining the value of frontage 
_ land, the depth is the question -of supreme 
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importance. What is a suitable depth must 
‘primarily depend on the character of the 


buildings in the locality. It has to be best 
settled by assuming that the owner of the 
property will make best possible use of it 
and that the actual lay out of the property 
at the time of acquisition was in all the cir- 
cumstances of the case the most advantage- 
ous and lucrative. Govt. of Bombay v. 
Karim Tar Mohd., ILR (1909) 33 Bom 325; 
Secy. of State v. Bhupati Nath Deb (AIR 
1936 Cal 346); Alaul Huq v. Secy. of State 
for India ((1909) 11 Cal LJ 393) and 
Pirbhu Diyal v. Secy..of State (AIR 1931 
Lah 364), Ref.” 


8. For the sake of convenience we take 


‘up contentions (iii), (iv) and (v) together: 


The amount of compensation to be award- 
ed is to be-determined in accordance’ with 
fhe provisions placed in Ss. 23, 24 and 25 
of the Act. Now, market value can be . 
determined in three modes as held permis- 
sible in Special L. A, Officer v. T. A. Setty 
(AIR 1959 SC 429) thus (at p. 432 of AIR): 

“It is not disputed that the function of 
the Court in awarding compensation under 


“the Act is to ascertain in the market value 


of the land at the date of notification under 
S. 4 (1) and the methods of valuation may 
be: (1) opinion of experts; (2) the price 
paid within a reasonable time in bona fide . 
transactions of purchase of the lands acquir- 
ed or the lands adjacent to the lands ‘acquir- 
ed and possessing similar advantages; and 
(3) a number of years purchase of the 
actual or immediately: prospective profits of 
the lands acquired.” . 

In this case, there is no expert opinion on 
record. The method appears to have been 
adopted is falling under method No. (2) 
above. It will not be out of place to state 
here that the expression “market value” con- 
tained in Section 23 (1), clause firstly, has not 
been defined in the Act. One of the reasons 
assigned for omission of definition clause 


_originally contained in the Bill of the Act 


inter alia, as stated by the Select Committee’s 
Report dated 23rd March, 1893, is: 

“We have again considered the question of 
definition of the ‘term ‘market value’ but we 
adhere to the opinion of our Preliminary Re- 
port that it is preferable to leave the terms 
undefined. No material difficulty has arisen 
in’ the interpretation of it; the decisions of 


several High Courts are at one in giving it 
‘the reasonable meaning of the price of wil- 


ling buyer would give to a willing seller; but 
the introduction of a specific definition would 
sow the field for a fresh harvest of decisions; 
and no definition could lay down for univer- _ 


1981 
sal guidance in the widely divergent condi- 
tions of India any further rule by which that 
price should be ascertained.” 

Accordingly, the ultimate basis for determin- 
ing the market value on the basis of which 
compensation is payable under Section 23 of 
the Act means ‘the price that a willing pur- 
chaser would pay to a willing seller for a 
property having due regard to its existing 
condition, with all its existing advantages, and 
its potential possibilities when laid out in its 
most advantageous manner, excluding any 
advantage due to the carrying out of the 
scheme for the purposes for which the pro- 
perty is compulsorily acquired. As observed 
in South Eastern Rail Co. v. London County 
Council, (1915) 2 Ch 252: i 

“The value to be ascertained is the price 

to be paid for the land with all its potentia- 
lities, and with all the use made of it by the 
vendor.” 
Dealing with the doctrine of potential value 
the Supreme Court in N. B. Jeejeebhoy v. 
District Collector, Thana, Civil Appeals 
Nos. 313 to 315 of 1963 dated 30-8-1965 (SC), 
observed as follows: 

“A vendor willing to sell his land at fhe 
market value will take into consideration a 
particular potentiality or special adaptability 
of the land in fixing the price. It is not the 
fancy or the obsession of the vendor that 
enters the market value, but the objective 
factor, namely, whether the said potentiality 


can be turned to account within a reasonably ` 


near future ........... The question, there- 
fore, turns upon the facts of each case.” 
In Collector, Raigarh v. Dr. Harisingh 
Thakur, (1979) 1 SCC 236-: (AIR 1979 SC 
472), the law laid down (as per majority) is 
thus (at p. 473 of AIR): 

“The question whether a land has a poten- 
tial value as a building site or not is pris 
marily one of the facts depending upon 
several factors as its condition and situa- 
tion, the use to which it is put or is 
sonably capable of being put, its suitability 
for building purposes, its proximity to resi- 
dential, commercial and industrial areas and 
educational, cultural or medical institutions, 
existing amenities like water, electricity and 
drainage and the possibility of their future 
extension, whether the nearby town is a 
developing town with prospects of develop- 
ment schemes and the presence or absence 
of building activity towards the land acquir- 
ed or in the neighbourhood thereof.” 

9. Now, on merits, the compensation 
awarded in respect of the land situated in 
the village Kityani is at the rate of five 
annas per square foot. This rate appears to 
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have been determined after taking into con- 
sideration the documentary as well as the 
oral evidence on record. The learned Ad- 
ditional District Judge in para 12 of the 
impugned order has observed that ‘Ex. D/I, 
the sale deed, dated 17-5-1962, Ex. D/2, sale 
deed, dated 19-5-1962, sale deed, dated 14-5- 
1962, Ex. D/3 and sale deed, dated 11-5- 
1962, Ex. D/4, show that building site at 
village Kityani were sold .at the rate of 


eight annas per square feet for developed . 
Jand acquired has. 


plots in 1962’. ‘ The 
potentiality of building site. On the basis 
of the statement of Dr.- S. N. Shukla 
(A. W. 1) to the effect that development cost 
ranges between two annas to three annas 
and taking the development cost to be three 
annas per square feet, the learned Addi. 
District Judge has determined the market 
value of the acquired land, situated at val- 
lage Kityani at the time of issuance of the 
notification under S. 4 of the Act, i. e. 23-11- 
1962 to be five annas per square foot. While 
determining the market value of the land 
in question the learned Additional District 
Judge has excluded from consideration ` the 
price for which the land was sold, vide 
sale deeds, Ex. D/5 to Ex. D/8. This exclu- 
sion appears to be justified because the land 
sold thereby was agricultural land and which 
was sold for agricultural purpose only. 
Likewise ‘the learned Addl, District Judge 
has excluded from consideration the: sale 
deeds, Ex. D/11, dated 9-5-1960, Ex. D/10, 
dated 3-6-1961 and Ex. D/9, dated 14-6- 
1961 on the ground that they were too 
remote in point of time ‘to furnish legal 
basis for determination of the compensation. 
In this respect it has to be noted that in 
para 12 of the impugned order the learned 
Addl. District Judge has stated ‘that the 
land under acquisition has been acquired 
for building purpose. Counting its poten- 
tiality, it would be compensated as building 
site’. However, these observations do nol 
indicate that the learned Addl District Judge 
bas acted contrary to clause fifthly of Sec- 
Court is 
prohibited from taking into consideration 
any increase to the value of the land acquir- 
ed likely to accrue from the use to which it 
will be put when acquired. The land acquir- 
ed is admittedly near the New Abadi 
Mandsanr, Scheme No. 1. ‘Accordingly, it 
has certainly potentiality of building site. 
The contention of Shri Joshi on the point 
does not appear to be well founded. Tha 
appellant-Siate has not been able to show 
that the determination of the compensation 


was influenced by what is prohibited by 
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clause fifthly of S. 24 of the Act. Accord- 
ingly, the compensation awarded by the 
learned Addl, District Judge in respect of 
the land situated at village Kityani, appears 
to be just and proper. The rate of. interest 
awarded and the period for which it has 
been awarded is also proper and does not 
call for any interference. 


10. So far as the land situated at Mand- 
saur. is concerned, the compensation has 
been awarded on the basis that the market 
value prevailing: at the time of the notifica- 
tion under S. 4 of the Act was thirteen annas 
per square foot. Dr. S. N. Shukla (A. W. 1) 
has stated that he had sold his land, situat- 
ed at Mandsaur, in Nov., 1962, at the rate 
of Re. 1/- per square foot. He. further 
deposes that development cost per square 
foot comes to two to three annas and the 
same was included in the price at which he 
had sold his land situated at Mandsaur. 
Thus, after making deduction for develop- 
ment costs at the rate of three annas per 
square foot, the market rate for the land 
situated at Mandsaur, having the potentia- 
lity of building site, has been’ determined 
by the learned Addi.. District Judge -as 
thirteen annas per square foot, Although 
Shankarlal (A, W. 2), Nathulal (A. W. 3), 
Kripashankar (A. W. 4) and Sundersingh 
(A. W. 5) have deposed. that the market 
tate prevailing at the relevant time of simi- 
lar land was Rs. 2/- per square foot, the 
learned Addl. District Judge, however, plac- 
ing reliance on the testimony of Dr. S. N. 
Shukla (A. W. 1) determined the market 
value as stated above. In determination of 
the market value for the land situated at 
Mandsaur,- the learned Addl District Judge 
has ignored.the price deducible from the 
sale deeds, .Exs. D/1 to D/13 on the count 
that they relate to the land situated in vil- 
lage Kityani. As such, the appellant-State is 
not justified in making a grievance ` about 
the exclusion of those sale deeds. in deter- 
mination of the market value of the land 
acquired at Mandsaur. As in the case of 
Kityani land so also in the case of Mand- 
gaur land, the learned Addl, District Judge 
does not appear to haye acted in breach of 
the provisions placed in clause. fifthly of 
Section 24 of the Act and it is not shown 
by the appellant-State in what manner and 
to what extent the learned Additional. Dis- 
trict Judge -has permitted himself to be in- 
fluenced by, the consideration or enhance- 
ment of the value for its intended use after 
acquisition, Thus, the impugned order 
passed by the Addl. District Judge-on refer- 
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ence under S. 18 of the Act - appears to be 
unassailable. _. 

14. Thus, the compensation akeno by 
the impugned order is not shown to be in 
violation- of any provision of law and ap- 
pears to have been determined in , accord- 
ance with the aforesaid principles governing 
the situation. Having regard to the poten- 
tialities of the land acquired as a building 
site, determination of the market value and 
award of. compensation cannot be regarded 
to be -excessive either. Thus, none of the - 
grievances voiced in this appeal by the ap- 
pellant-State appear to be correct. Accord- 
ingly, the order does not call for any inter- 
ference. 

12. In view of the discussion aforesaid, 
this appeal fails and is hereby, dismissed. 
However, having regard to the circumstances 
of the case, we make no order as to costs 
50 far as this Court is concerned. 

Appeal dismissed. 
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G. G. SOHANT, J. 
Kanhaiyalal, Petitioner v. Virendra Kumar 
and others, Respondents. ~ 
Election Bete No. 22 of 1980, D/- 17-9- 
1981. 
Representation of the People Act (43 of 
1951), Ss. 82, 86 (1) — Election Petition — 


- Allegation as to distribution of pamphlets 


containing false statements in relation to per- 
sonal character of petitioner — Person who 
distributed such pamphlets and who was also 
one of duly nominated candidate for election 
but withdrawn his candidature subsequently, 
not impleaded as party to petition — Petition 
Hable to be dismissed in view of S. 86 (1). 
(Civil P. C. (5 of 1908), O. 1, R. 3). Case law 


discussed, (Para 11) 
Cases Referred : Chronological: Paras 
AIR 1976 SC 744- Been 4 1. 
‘AIR 1969 SC 872 pas. 7 
AIR 1965 SC 1243 cy J 


A. M. Mathur, Advocate General and’ M/s. 
A. H. Khan and S. L. Jain, for Petitioner; 
S. L. Garg, K. G. Maheshwari, V. S. Kokja 
and T. N. Singh, for Respondents. 

ORDER :— By this petition filed under the 
provisions of the Representation of the Peo- 
ple Act, 1951, hereinafter referred to as the 
‘Act’, the petitioner, who was one of the con- 
testing candidates, has challenged the elec- 
tion of respondent No, 1 from ‘the Jawad 
Legislative Assembly Constituency) to the 
State Legislative Assembly,- in the election 
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held on 3ist May, 1980. Twelve persons in- 
cluding the petitioner, respondent No. 1 and 
one Shri Madansingh had been nominated 
for election from that Constituency. Sub- 
sequently seven persons, one of whom was 
Shri Madansingh, withdrew their candidature 
Thus only five persons, including the peti- 
tioner and respondent No. 1, contested the 
election. Respondent No. 1 secured 29,402 
votes while the petitioner secured 27,703 
votes. Hence respondent No. 1 was declared’ 
as elected. ` 


2. The petitioner has challenged the elec- 
tion of respondent No. 1 inter alia on the 
ground that respondent No. 1 is guilty of 
commission of corrupt practice specified in 
Section 123 (4) of the Act. It is alleged that 
respondent No, 1 and his agents and suppor- 
ters, with the consent of respondent No, 1, 
published a pamphlet containing statements, 
which were false in relation to the personal 
character, conduct and candidature of the 
petitioner and which were reasonably cal- 
culated to prejudice the prospects of the 
petitioner’s election. A copy of the pamphlet 
has. been filed by the petitioner along with- 
the petition. The petitioner has averred that 
the allegations in the pamphlet that he had 
amassed wealth by corrupt means by prac- 
tising fraud and cheating and that he had 
committed acts of sin by sending innocent 
persons to jail during the emergency and by 
compelling thousands of persons to undergo 
vasectomy were all false. The petitioner 
further averred that the pamphlet in question 
was distributed by respondent No. 1 and in 
his présence and association, by his agents, 
supporters and workers at places and on 
dates specified in para 21 of the petition. In 
that para the petitioner disclosed the 
names of persons alleged to have distributed 
the pamphlet in question. One of the per- 
sons named in that pars is Shri Mandansingh 
Choudhary. 


3. By an application Œ. A. No. 35/81), 
submitted by respondent No. 1y he prayed 
that the petitioner be directed to give com-. 
plete details of persons referred to by the 
petitioner in para 21 of his petition. On 
23rd April, 1981, the petitioner furnished the 
name and full description of Shri Madan- 
singh Coudhary, referred to by the petitioner 
in para 21 of the petition. Thereafter an ap- 
plication G. A. No, 2055/81) was submitted 
by respondent No. 1 under Section 86 of the 
Act praying that as an allegation of corrupt 
practice was made in the petition against 
Shri Madansingh Choudhary, who was one 
of the duly nominated candidates for the 


`~ 
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election in question, and as he was not join- 
ed as a respondent to the petition though - 
he was a necessary party by virtue of the 


‘provisions of Section 82 (b) of the Act, non- 


joinder of Shri Madansingh Choudhary was 
fatal to the petition and the petition, there- 
fore, deserved to be dismissed under the pro- 
visions of Section 86 of the Act for non- 
compliance with the provisions of Sec. 82 of 
the Act. In reply to this application, the 
facts that Shri Madansingh Choudhary was 
one of the duly nominated candidates for 


‘the election in question, that he had sub- 


sequently withdrawn his candidature and that 
he was the person referred to in para. 21 of 
the petition. as “Shri Madan Singh Chou- 
dhary” were not denied. It was, however, 
contended that the petitioner had not made 
any allegation of corrupt practice against 
Shri Madansingh Choudhary. It was further 
urged that the objection regarding non-join- 
der of Shri Madansingh Choudhary was not 
raised in the writien-statement, and the ob~ 
jection raised by respondent No. 1 could not 
be decided merely on an application in that 
behalf. - 


4. When I. A. No. 2055/81 was taken up 
for consideration, the following issue. was 
framed with the consent of parties— 


“Whether the petition is liable to be dis- 
missed for not impleading Shri Madansingh 
Choudhary s/o; Naharsingh Choudhary of 
Neemuch ?” 


Parties agreed that for the decision of the 
aforesaid issue, it was not necessary to re- 
cord any evidence and that the said issúe 
could be decided on the basis of admitted 
facts and the averments made in the petition. 
Hence the aforesaid issue was treated, with 
the consent of the parties, as a preliminary 
issue and arguments were heard in that 
behalf. i 


5. Shri Garg, learned counsel for respon- 
dent ‘No. 1, contended that ‘Shri Madansingh 
Choudhary, referred to in para 21 of the peti- 
tion, was one of the duly nominated candi- 
dates for the election who had subsequently 
withdrawn his candidature, and that the 
allegations made in paras 19 & 21 of the peti- 
tion by the petitioner amounted to an allega- 
tion of commission of corrupt practice by 
the said Shri Madansingh Choudhary. It 
was further contended that a person, who 
was a. duly nominated candidate but had 
subsequently withdrawn his candidature, was 
also required to be joined as a respondent to 
the petition by virtue of Section 82 (b) of 
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the Act if an allegation of corrupt practice 
was made against him in the petition, and 
as the petitioner had failed to comply with 
the provisions of Section 82 of the Act, the 
petition was liable to be dismissed in accord- 
ance with the provisions of Section 86 of the 
Act, 


6 In reply, Shri Mathur, learned Advo- 
eate-General appearing for the petitioner, 
contended that the petitioner had not made 
any allegation of corrupt practice against 
Shri Madansingh Choudhary in the petition. 
Learned counsel for the petitioner, however, 
very fairly did not dispute that Shri Madan» 
. singh Choudhary, referred to in para.2i of 
the petition, was one of the duly nominated 
candidates for the election who had subse- 
quently withdrawn his candidature. It was 
also not disputed that the act of: distributing 
the printed appeal, referred to in para 19 
of the petition, by a candidate amounted to 
corrupt practice specified in S. 123 (4) of the 
Act, The main contention advanced on be- 
half of the petitioner was that he had 
not alleged in para 21 of the petition that 
Shri Madansingh Choudhary had distributed 
the printed appeal, and as there was no 
allegation of corrupt practice made against 
Shri Madansingh Choudhary, failure to im- 
plead him was not fatal to the petition. 


7. Before I proceed to appreciate the con- 
tentions advanced on behalf of the, parties, 
it would be useful to set out the relevant 
provisions of the Act., Section 82 of the Act 
reads as follows :— : i f 


“Parties to the petition — A petitioner 
shall join as respondents to his petition— 


- (a) Where the petitioner, in addition to 
claiming a declaration that the election of 
all or any of the returned candidates is void, 
claims a further declaration that he himself 
or any other candidate has been duly elect- 
ed, all the contesting candidates other than 
the petitioner, and where no such further de- 
claration is claimed, all the returned candi- 
dates, and : 
-(b) any other candidate against who 
allegations of any corrupt practice are made 
in the petition.” 

Section 86 of the Act provides that the High 
Court shall dismiss an election petition 
which does not comply with the provisions 
of Sec. 82 of the Act. It is also now well 
settled, in view of the decisions of the 
Supreme Court in Amin Lal v, Hunna Mal 
(AIR 1965 SC 1243) and K. V. Rao v. B.N. 
Reddy (AIR 1969 SC 872), that the expres- 
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sion “any other candidate” in S. 82 (b) of 
the Act includes a candidate whọ had with- 
drawn his candidature, It has further been 
held by the Supreme Court in Udhay Singb 
v. M. R. Scindia (AIR 1976 SC 744) that 
as soon as the non-compliance with Sec- 
tion 82 (b) of the Act comes or is brought 
to the notice of the Court, no matter in 
what manner and at what stage during the 
pendency of the petition, it is bound to. dis- 
miss the petition in unstincted obedience to 
the command of S. 86 of the Act. In view 
of this decision of the Supreme Court, the 
contention that the objection raised by re- 
spondent No. 1 with regard to non-com- 
liance with the provisions of S. 82 (b) of 
the Act could not be decided merely on an 
application in that behalf, though raised by 
the petitioner in the reply to the application, 
was not rightly pressed before me at the 
time of arguments. 


8. At this stage, it may also be mention- 
ed that it was not disputed before me on 
behalf of the petitioner that Sbri Madan- 
singh Choudhary was one of the duly nomi- 
nated candidates for the election in ques- 
tion, who had subsequently withdrawn his 
candidature. It was also not disputed on 
behalf of the petitioner that if there was 
an allegation in the petition that Shri Madan- 
singh Choudhary had distributed the pam- 
phlet referred to in para 19 of the petition, 
then it would amount to an allegation of 
corrupt practice against Shri Madansingh 
Choudhary. The only contention vehement- 
ly pressed before me on behalf of the peti- 
tioner was that there was no allegation in 
the petition that Shri Madansingh Chou- 
dhary had distributed the pamphlet in ques- 
tion. Under these circumstances, the short 
question for consideration is whether the 
petition contains an allegation that Shri 
Madansingh Choudhary had distributed the 
pamphlet referred to in para 19 of the peti- 
tion, ? 

9. According to respondent No. 1, the 
allegation that Shri Madansingh Choudhary 
distributed the pamphlet in question is to 
be found in para 21 of the petition. As the 
decision of the question raised before me 
turns on the true import of the averments 
made in para 21 of the petition, it is neces- 
sary to reproduce the relevant portion of 
that paragraph, which is as follows :— 


“The above printed appeal was distributed 
by respondent No. 1 and in his presence 
and association by his agents, supporters 
and workers with his consent, at the places 
and on dates mentioned below: 


1981 
Place . 


“Name of the persons 
who distributed, 


l. Shri Maven Singh Chou- Jawasa 
he Rey In Mp bln 


aklechas 
Radheya Shyam 
Patidar in is of | ATANA 
Shri V. K, Saklecha, | pecan" 


Date 


29-5-1980 


-5-1980 


8, Modan Das Bairagi in 
Sakfeoha, of Shri V. K, 


4. earn ati in com- 
pear pe Shri V. Ej jäänti 


From the aforesaid averments, what one 
would naturally and normally gather is that 
Shri Madansingh Choudhary, while in a 
Jeep with Shri Saklecha, distributed the 
pamphlets in question on 29-5-1980 at the 
place mentioned in the aforesaid paragraph. 
In that para, the petitioner ‘has alleged that 
the pamphlet was distributed not only by 
respondent No. 1 but by his supporters as 
well, in his presence and association. The 
petitioner has then mentioned the names of 
persons who had distributed the pamphlet. 
The name of Shri Madansingh Choudhary 
appears in the list of persons who are alleg- 
ed to have distributed the pamphlet in the 
presence of Shri Saklecha (respondent No. 1). 

10. The construction .of ‘the aforesaid 
para 21 suggested on behalf of the peti- 
tioner is that Shri Madansingh Choudhary 
has been named in that paragraph only 
with a view to show his presence in a Jeep 
as a driver and that it was Shri Saklecha 
alone who is alleged to have distributed the 
pamphlets in question. In support of this 
submission, it wag pointed out that. in the 
aforesaid paragraph whereas the persons 
who were alleged to have distributed the 
pamphlets were. shown to be in the ‘com- 
pany of’ Shri Saklecha, Shri Madansingh 
Choudhary was alleged to be ‘with’ Shri 
Saklecha, and’ that this distinction was indi« 
cative of the fact that Shri Madansingh 
Choudhary was described merely as a driver 
` and not a person who was alleged to have 
distributed the pamphlet in the presence and 
association of Shri Saklecha. (respondent 
No. 1). According to the petitioner, 
first entry at serial No. 1 under the heading 


RATAN. 
at H 
30-5-1980 
A 


‘Name of the persons who distributed’ should - 


be read as follows — 

“Shri V. K. Saklecha from a jeep which 
was driven by Shri Madansingh Choudhary”. 

11. In my opinion, the ‘aforesaid con- 
struction of para 21 of the petition suggest- 
ed on behalf of the petitioner is not possible 
without making unwarranted addition and 
excision of words. This method of con- 
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struction, as observed by the Supreme Court 
in Udhav Singh v. M. R. Scindia (AIR 1976 
SC 744), runs counter to the cardinal canon 
of interpretation that a pleading has to be 
Tead as a whole to ascertain its true import 
without undue stretching or straining the 
language and without making unwarranted 
addition and excision of words. A bare 
Teading of para 21 of the petition leaves no 
Toom for doubt that it contains an allega- 
tion against Shri Madansingh Choudhary 
that he was one of the persons who, in the 
presence and association of respondent No. 1, 
distributed the pamphlets in question. This 
amounts to an allegation of corrupt prac- 
tice against Shri Madansingh Choudhary, 
one of the duly nominated candidates for 
the election who had withdrawn his candi- 
dature. The petitioner should have, there- 
fore, joined him as a respondent to the 
petition in compliance with the provisions 
of Section 82 of the Act.. As the petitioner 
has failed to do so, I am bound to dismiss 
the petition under the provisions of S. 86 (1) 
of the Act. My finding on the preliminary 
issue is that the petition is liable to be dis- 
missed for not impleading Shri Madansingh 
Choudhary S/o Naharsingh Choudhary of 
Neemuch. 

12. In the result this election petition is 
dismissed with costs of Rs, 500/- (five 
hundred) payable by the petitioner to re- 
spondent No. 1. The other respondents 
shall bear their own costs. 

13. The registry is directed to communi- 
cate the substance of this decision to the 
Election Commission and to the Speaker of 
the Legislative Assembly of Madhya Pra- 
desh, and it shall also forward an authen- ` 
ticated copy of this order as.soon as it is 
ready to the Election Commission in ac- 
cordance with the provisions. of S. 103 of 
the Act. 

f Petition dismissed. . 
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Virendra Kumar, Applicant v. Smt. Shanta 
Sharma, Opposite Party. . 
Civil Reva. No. 634 of 1980, D/- 13-2- 

1981.* 

Civil P. C. (5. of 1908), O. 16, R. 1 — 
Order imposing responsibility on plaintif to 
keep his witnesses in attendance in Court at 
his own risk—It is not a condition. (Para 4) 


* Against order of P. N. Parashar, 3rd Civil 
Judge, Ist Class, Gwalior, D/- 14-8-1980. 
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N. K. Modi, for Applian, U. K. Jain, for 
Opposite Party. 


” ORDER :— This is a plaintiff's revision, 


against the trial Court’s order dated 14-8- 
1980 passed under O, 16, C. P. C. with còn- 
ditions stipulated in the matter of due ser- 
vice of summons on the plaintiff's witnesses, 


2. ~14-8-1980 was the date fixed for the 
evidence of the plaintiff and his witnesses. 
The plaintiff. was absent and so also his wit- 
nesses. The processes issued for the sum- 
moning of the witnesses had not returned to 
the Court, served or otherwise. The trial 
Court observed that similar situation existed 
on earlier hearings as well, and one of the 
witnesses of the plaintiff had actually refused 
to accept the summons. In these circum- 
stances, the trial Court passed the impugned 
order, whereby it was directed that the plain- 
tiff was being given one more chance to 
summon his. witnesses on the condition that 
-he should take special interest in getting his 


witnesses’ served, and, in case, the processes- 


are found to be returned unserved or with- 
out proper service, the plaintiff would be 
responsible to produce his witnesses in Court 
at his own risk and responsibility. It is 
against this order that the plaintiff has now 
come itp in revision. 


3. Learned counsel for the applicant- 
plaintiff has urged before me that no duty, 
obligation or any responsibility could be cast 
on the plaintiff to keep his witnesses present 
on the date of evidence and that he could 
_ not be directed to take special interest in the 
matter of service of summons-.on them. Ac- 
cording to the learned counsel, the plaintiff's 
duty and responsibility ended, once he paid 
the process-fee for service of summons on 
his witnesses in due time and furnished pro- 
per and correct addresses. The learned coun- 
sel for the non-applicant-defendant has urged 
that the plaintiff was- negligent in getting his 
witnesses produced for recording their evi- 


dence and that he was'not giving the correct. 


addresses of his: witnesses to ‘facilitate due 
service of summons on them. 


4. The impugned order imposing respons- 
ibility on the plaintiff to keep his witnesses 
in attendance in Court on the date fixed for 
their evidence, at his own risk, in case the 
summonses were not served on them, is ob- 
viously wrong and not in conformity. with 


ber, 
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Rule 1 of Order 16, C. P. C. and the other 
following Rules under the said Order, The 


trial Court is found to be wrong in imposing. 


the condition that the plaintiff should take 
‘special interes? in getting his witnesses 
served, because no such condition is provid- 
ed for in any of the provisions of the Code 
much less under Order 26 ibid. I feel, it is 
not a condition which is imposed on the 
plaintiff. Such a fact regarding taking spe- 
cial interest by the plaintiff is only, by way 
of observation to focus the attention of the 
plaintiff on the point that his witnesses are 
not turning up and, hence, he should take 
special. interest to facilitate the due service 
on his own witnesses. Considering Rule 1 of 
Order 16, C. P. C. and also the subsequent 
Rules under the said Order, it is abundantly 
clear that the parties in the matter of sum- 
moning of witnesses have no other responsibi- 
lity except to pay the process fee and diet 
money for their witnesses. in time, of course, 
on furnishing proper and correct addresses of 
the witnesses. In case, the witnesses do not 
turn up despite service or otherwise, the sub- 
sequent Rules of O. 16 are already there to 
cope up with the situation. However, it is 
equally true that a moral duty is cast on 
both the parties to the suit, in the interest of 
its expeditious disposal, that they assist the 
Court in every possible manner to facilitate 
the service on the witnesses and to procure 
their attendance in Court. 


5. In the result, thus, the revision is 
partly allowed. Setting aside that part of the 
order impugned which relates to the imposi- 
tion of condition, it is directed that the ap- 


plicant-plaintiff is absolved from any such . 


condition as laid down by the trial Court in 
the matter of procurement of attendance of 
the witnesses on the date of evidence. The 
rest of the trial Court’s order stands main- 
tained. It is, however, further directed that 
the applicant-plaintiff, in case he has not 
supplied correct and proper addresses, shall 


. furnish proper and correct addresses of his 
witnesses, so that the trial Court may be in . 


a position to effect the service on the wit- 
nesses in due time through its process- 
serving machinery. In the circumstances of 
the case, parties shall bear thein own costs 
in the revision. 

z Revision partly allowed. 


v 


END 
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Ramagopal' V. Dr. v. Dr. Y. V. S. Siva- 
kumar (Aug) 228 
Ramakrishna Reddiar v. Pichammal 
(Feb) 53 
Rani Leela Kumari v. J. Zamberlal 
` i (Jan) 29 
Rethinam v. Kuppuswami Odayar 
i (Jun) 170 
Sahaya Barathy v. Anthony Sahaya Raja- 
puthiran (Mar) 78 ŒB 
Santhanam Iyer V. R. v. V. S. Sundarath- 
ammal . (Sep) 244 
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Saradamani v. Rajendran (Aug) 217. 
Sarathambal v. Seeralan (Feb) 59 


Sivagami K, R. v. Mahaboob Nisa Bi 


> (May) 138 
Sreenivasan Chettiar v, R. M. Kalyani 
Ammal (Aug) 214 


Sri Kanyaka Parameswari Devasthanam v. 
Srila Sri Ambalawana’ Pandara Sannadhi 
(Feb) 42 
Srinivasan v. S. S. Arumugham (Sep) 246 
State Transport Authority v. S. Chinnaraju 
(Mar) 74 
Subramanian K. S. P. v. The Commissioner 
of Land Revenue and Commercial Taxes 
(Dec) 346 
Suresh Babu K. v. K. Balasubramaniam 
(Jan) 1 (FB) 


Ki (Sep) 254 
Thillai Vazbanđanar Annapalippu Nidhi, 
Tirupanandal v. State (Ang) 211 
Tikamchand Mithalal Jain v. M, R. Nara- 
simhachari Gan) 21 
Union of India v. Tamil Nadu Smali Indus- 
tries Corporation Ltd. (Nov) 316 
Union of India v. United India Fire and 
General Insurance Co. Ltd. (Jaa) 162 
Vellappa Gounder K. and Sons v. Q. S. 
Thirugnanasambandam Chettiar (Apr) 106 
Venkatachalapathy N. v. Saroja (Deo) 349 
Venkataswamy G. N. v. Tamil Nad Smat 
Industries Development Corporatiom Ltd. 
(Nov) 318 





SUBJECT INDEX 


Adyrocntes Act (25 of 1961), S. 7 (1) b}, ©) 
=— See also Constitution of India, Art. 14 

(Jul) 198 B 
——Ss, 7 (1) (bh) @, 24 (Ð) (©) Gi) and 
(ili-a), 49 (1) (d) — Rules framed under by 
Bar Council of India, Rr. 1 (1), 3 (1), 10 — 
Admission to B. L. Degree — Rule-making 
power of Bar Council of India 

(Jul) 198 A 


-——S§. 24 (1) (c) (iii) and (iii-a) — See 
(1) Ibid, S. 7 (1) (h) @ (Jul) 198 A 
(2) Constitution of India Art. 14 
(Jal) 198 B 
r——~S. 49 (1} (d) — See 
(1) Ibid, S. 7 (1) (b) @) (Jul) 198 A 
(2) Censtitution of India Art. 14 


(Jul) 198 B 
(3) Constitution of India Art. 19 (1) (8), 
(5), © (Jul) 198 C 


Axbitration Act (10 of 1940), S. 9 (b) — 
Clauso in agreement entitling a party to ap- 
point its own employee — Party entitled to 
appoint arbitrator appointing its officer as 
arbitrator —Applicant, held estopped from 
applying under Section 9 (b) for appointment 
of another arbitrator 
———Ss, 20 and 39 (iv) — Arbitrator appoint- 
ed by court on basis of arbitration agree- 
ment between parties to contract — Appeal 
under S. 39 (iv) is maintainable 

(May) 121 A 
——S, 20 — Arbitrator appointed by trial 
court on application of a party, contrary to 
terms of arbitration — Validity. Decision 
of single Judge in application in O. S. No. 
323 of 1978 (AA), D/- 21-2-1980 (Mad), Re- 


yormsd (May) 121 B 
——5. 39 (iv) — See Ibid, S. 20 
(May) 121 A 


(Dec) 367 


Caste Disabilities Removal Act (21 of 1859), 
S. 1 —See Hindu Law — Succession 

(Oct) 387 A 

Civil Procedure Code (5 of 1908), S. 93 — 

See 

(1) Tenancy Laws — Tamil Nadu Minor 

Inams (Abolition and Conversion inte 

Ryotwari) Act (1963), S. 8 (Jan) $ 

(2) Tenancy Laws — T. N. Agrienlture 

Land Record of Tenancy Rights Act 

(10 of 1969), S. 16A (Dec) 354 B 

(3) Tenancy Laws — T. N. Agriculture 

Land Record of Tenancy Rights Act 

(10 of 1969), S. 16A (Dec) 354 D 


l ——S. 11 — Ses Houses and Rents — Yamil 


Nadu Buildings (Lease and Rent Control) 
Act (1960), S. 19 (Sep) 246 
—S. 11, Explo. — ‘Former suit’ — Mean- 
ing of. AIR 1971 Andh Pra 179 (Pt. C), 
Held no longer good law in view of AIR 
1976 SC 1645 (Oct) 282 
——S. 13 (b) — Singapore High Court pass- 
ing decree after refusing leave to defend 
sought. for by defendant — Judgment ís not 
“conclusive” judgment as contemplated under 
S. 13 (b) (May) 118 
——S. 24 — Transfer of case — Concurrent 
powers under S. 24 by High Court along 
with subordinate Courts — Exercise of by 
High Court (Jan) 24 B 
S. 24 — Mere fact that a Judge while 
deciding an earlier case made certain remarks 
is no ground for transfer of a subsequent 
case on same point before him (Jan) 24 C 
——S. 24 (1) (b) — Madras Buildings (Lease 
and Rent Control) Act (15 of 1960), Sa. 2 (3) 
and 23 — Proceedings pending before Rent 
Controller — Application under S. 24 (1) (b) 
for transfer to another is not maintaimable 
Qan) 24 A 





ee re o 








Subject Index, A. I. R. 1981 Madras 5 


Civil P. C. (contd.) 
——&. 34 — Award of interest pendente lite 
— Rate of interest should be at contract rate 
unless there are circumstances disentitling 
plaintiff to have the same. C. S. No. 81 of 
1963, D/- 6-5-1975 (Mad), Reversed 

(Mar) 94 B 
S 47 — ‘See also Tenancy Laws — 
T. N. Agriculture Land Record of Tenancy 
Act (10 of 1969), S. 16-A (Dec) 354 D, E 
——S. 47 — Execution Court — Powers of 
— Cannot go behind decree — Can, 





however, refuse execution on ground that- 


decree ie nullity ; (Dec) 354 A 
—&. 80 -— Suit against Central Govern- 
ment relating to railway — Statutory require- 
ment. ` (Nov) 316 
——8 115 — See Tenancy Laws — Tamil 
Nadu Cultivating Tenants Protection Act 
(19553, S. 26-B (Feb) 35 
——8. 144 — Execution sale of A’s land to 
B. subject to Government Ioan — Salo set 
asida at A’s instance and restitution by way 
of possession obtained by A — Loan amount 
in the mean time paid by B to Government, 
tefunded by Government to B — Held, 
amount was rightly refunded by Govern- 
ment to B (Apr) 104 A 
——S, 151 — See Hindu Marriage Act 
(1955), S. 13 (1) &) ` (Dec) 349 
—~O. 1, R. 10 
Act (1894), S. 3 (b) 

——O. 6, R. 17 — See 


(Feb) 42 


(D Foreign Penne Regulation Act 
(1973), S. 54 >- (Mar) 80 B 
(2) Motor Vehicles Aot (1939), S. 110-A 

(May) a A 
— 0. 8, R. S O IDO; 9, R. 
ep). 258 
0. 9, R. 6 — See Ibid, O. 9, R13 
(Sep) 258 


——O. 9, R. 13 and O. 32, R. 9 — Suit for 
patioa decreed ex parte against minor — 
No prejudice caused to minor — 
passed by Court could not be said to be a 
nullity — Order 32, Rule 9 is not attracted 

(Aug) 217 
—~O. 9, Rr. 13 and 6 and O, 8, R. 10 — 
Ex parte decree under O. 8, R. 10 — Appli- 
cation to set aside decree under O. 9, R. 13 
is maintainable i (Sep) 258 
—O. 20, R. 1 — See Co-operative Socie- 
ties -— Tamil Nadu Co-operative Societies 
Rules (1963), R. 73 (3) (Oct) 295 
——O,. 20, R. 18 (2) — Application by de- 
fendant for partition and separate posses- 
sion of his share of properties filed after 
passing of preliminary decree — Maintain- 
abifity (Noy) 307 B 


‘——O. 


— See Land Acquisition © 


Decree. 





Civil P. C. (contà) 
——O. 21, R. 32 — Seo also Tenancy Laws 
— T; N. Agriculture Land Record of 
Tenancy Act (10 of 1969), S. 16-A 
(Dec) 354 E 

21, R. 32; O. 39, R. 1 — Detention 
in civil prison — Violation of decree for 
permanent -injunction by judgment-debtor — 
Court competent to order his detention in 
civil prison Š (Dec) 354 F 
—O. 21, R 32 — Detention in civil psi- 
son — Exercise of power by Court 

(Dec) 354 G 
——O. 21, R. 66. (2), Second Proviso — 
Value of the property — Executing Court 
has power to fix upset price for sale of pro- 
perty and also power to reduce the same. 
1980 T. N. L. J. 33, C. R. P, No. 1277 of 
1977, Dj- 22-6-1978 (Mad) and C. R. P. 
No. 1127 of 1978, Dj- 27-7-1978 (Mad), 
Overruled (Gun) 151 
——O. 21, Rr. 72 and 90 — Decree-holder 
purchasing property by himself or throngh 
another person — Court’s permission not 
obtained — Sale is liable to be set aside. 
ILR (1955) Mad 675, Overruled ` 

(Jan) 1 (FB) 
——O, 21, R. 89 — Decree-holders admit- 
ting acceptance of certain amount from 
judgment-debtor (May) 125 A 
——O. 21, R. 89 (Madras) — Application 
for setting aside auction sale —- Depositing 
poundage is not necessary (May) 125 B 
——O, 21, Rr. 89 and 92 (2) — Setting aside 


‘sale — Application made within period pre- 
_ scribed under Art. 127 of Limitation Act — 


Deposit not made within 30 days from sale 
as per O. 21, R. 92 (2) — Immaterial 


(Sep) 254 
——O. 21, R. 90 — See also Ibid, O. 21, 
R. 72: (Jan) 1 (FB) 


—O. 21, R 90 — Sale confirmed when 
application to set aside sale was pending — 
Order confirming sale is illegal (Feb) 53 
—O. 21, Rr. 90, 91 and 92 — Sale — Set- 


ting aside of — Application for — Maim- 
tainability (Oct) 285 
——O, 21, R. 91 — See Ibid, O. 21, R. 90 
: (Oct) 285 
——O. 21, R. 92 — See Ibid, O. 21, R. 90 
: (Oct) 285 

——O. 21, R. 92 (2) — See Ibid, O. 21, R. 89 
(Sep) 254 

——O. 21, Rr. 100, 101 — Proceedings 
under — Termination on joint endorsement 
of parties reserving to themselves right to 


agitate the matter further — Subsequent re- 
gular suit under O. 21, R. 103 is competent 
(ul) 205 
—o. 21, R. 101 TOR Ibid, O. 21, R. 100 
(Jul) 205. 
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Civil P. C. (contd.) 
———0. 22, R. 4 (4) — Exemption from 
bringing on record LRs of deceased defen- 


dant — Provision is applicable to appeals 
also ` (Feb) 62 A 
——0. 32, R. 9 — See Ibid, O. 9, R. 13 
(Aug) 217 
eee 0 39, R. 1 — Seo Ibid, O. 21, R. 32 
(Dec) 354 F 
——O. 41, R. 14 — Appeal transferred 
from one Court to another — Notice’ of 
hearing to party — Necessity (Sep) 248 





O. 41, R. 20 — Appeal against suit 
declaring title of plaintiff over. suit property 


purchased by defendant — Vendor is not 
necessary party (May) 137 
——O. 41, R. 21 —. See Land Acquisition 
Act (1894), S. 3 (b) (Feb) 42 


Commissions of Inquiry Act (60 of 1952), 
S. 8-B — See Constitution of India, Art. 311 

(Fun) 147 
Commissions of Inquiry (Tamil Nadu) 
Rules (1972), R. 7 —-° See-Constitution of 


` Indja, Art. 311 (Jun) 147 
——R. 10 — See Constitution of India, 
Art, 311 (Jun) 147 


Constitution of India, Art. 13 (3) (a) — See 
Ibid, Art. 19 (6 (Mar) 82 A 
——Art. 14 — ‘Advocates Act (25 of 1961), 
Ss. 7 (1) (h), G), 24 (1); (c) Gii) and (ii-a), 


49 (1) (d — Rules framed under Rr. 1 (1),’ 


3 (1) and 10 — Rules are not violative of 
Art. 14 _ Gul 198 B 
—~——Art. 14 — Admission to M. S. degree 
course in Medical Colleges — Award of 
marks for work done after graduation — 
Article 14, if violated. W. P. No. 3548 of 
1980, D/- 21-8-1980 (Mad), Reversed 
(Aug) 228 
— arts 19 (1) (g), 6), (6) — Advocates 
Act (25 of 1961), S. 49 (1) (d) — Rules 
under Rr. 1 (1), 3 (1) and 10 — Rules pre- 
scribing a particular percentage of attend- 
ance in regular course in Law College — 
Constitutional and not violative of Art. 19 
@) (g) — Protected by Cl. (6) of Art. 19 
Jul) 198 C 
cage: 19 (6) and 13 3) (a) — “Law” 
meaning of — Word “law” occurring in 
Art. 19 (6) has to be understood as defined 
in Art, 13 (3) (a) (Mar) 82 A 
——Art, 133 — Certificate of leave to ap- 
peal to Supreme Court — When could be 
granted — Question as to ‘whether Christian 
Nadars can claim right of succession to pro- 
perties owned by their. Hindu relatives on 
foot of customary law — Such question is 
not of such general importance as needs 
determination by Supreme Court — Further, 
, question obliterated by reason of passing 


Constitution of India. (contd.) 
Travancore-Cochin Succession Act not Tiko- 
ly to arise due to passing of Hindu Susete- 


sion Act — Leave not granted (Oct) 287 B 
——Art. 226 — See 
(1) Ibid, Art. 311 (Jun) 147 


(2) Tamil Nadu Revenue Recovery Act 
(1864), S. 36 (Apr) 104 B 
Art. 254 — See Presidency Towns In- 
solvency Act (1909), S. 115 (Feb) 54 
Arts. 311, 226 — Finding given by Com- 
mission adversely affecting public servant — 
Statutory requirement of affording hearing 
not complied — Disciplinary inquiry based 
on such finding is not maintainable. W. P. 
No. 4249 of 1979, D/- 25-10-1979 (Mad), 
Reversed (Jun) 147 
——Sch. 7, List 3, Entry 44 — See Presi- ` 
dency Towns Insolvency Att (1909), S. 115 
(Feb) 54 

Contract Act (9 of 1872), S. 73 — See ako 

Limitation Act (1963), Art. 55 

(Oct) 303 B 

——S, 73 — Tender to purchase goods — 
Time for payment of sale consideration not 
stipulated therein — Failure by vendee te 
make payment — Claim for damages by 
vendor — Not maintainable (Jun) 172 
——S. 73 — Sale of immoveable property — 
Person deliberately purchasing property with 








. knowledge of defect of vendor’s title — Can- 


not be granted damages for violation of eo- 
venant for title {Oct} 303 A 
——S. 133:— Variance operating as“ dis- 
charge — Deed of guarantee — Alterations 
made in deed in respect of amount guarante- 
ed, rate of interest charged for amouat 
guaranteed and date of contract without 
knowledge of surety — Surety i is discharged 
aay 
——S. 151 — Seo Railways Act (1890), S 


(1) and (2) (Jun) 102 
——S,. 152 — See Railways Act (1890), S. 77 
(1) and -(2) (Jun) 162 


——S. 161 — See Railways Act (1890), See- 
tion 77 (1) and (2) (Jun) 168 
——S. 177 — See Debt Laws — Tamil 
Badu Pawn Brokers Act (1943), S., 11 
(Jan) 29 B 
CO-OPERATIVE SOCIETIES 
—Tamil Nadu Co-operative Societies Rules 
(1963), R. 73 (3) — Claimed application 
under the Act by plaintiff dismissed on 30-12- 
1967 — Appeal against — Limitation for 
(Oct) 295 


COURT-FEES AND SUITS VALUATIONS 
—Tamil Nadu Court-fees and Suits Vałwa- 
tiop Act (14 of 1955), S. 37 (2) — Payment 
of court-fees under — Application for par- 
tition and separate possession filed aftes 
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Cowrt-fces and. Suits Valuations — T. N. 
TCaart-fecs and Suits Valuation Act (contd.) 


_ preliminary decree- — Pendency of 
Faal decree — Section 37 (3) applies 
(Nov) 307 A 
DEBT LAWS 


Teel Nadu Debt Relief Act (13 of 1980), 
B. 4 (1) (a) to (d) — Suit before Civil Court 
for recovery of money claim — Application 
fos claiming benefit under S. 4 (1) (a) to (d) 
before Tahsildar — Debtor can establish 
such claim before Civil Court (Sep) 271 
——Temil Nadu Pawn Brokers Act (23 of 
4943), S. 10 and T. N. Pawn Brokers Rules, 
1943, R. 7 and Form E — Entries in the 
Pledge Book and Pawn Ticket Counterfoil 
auspicious — Cash Book and Ledger not 
maintained — Alleged redemption of jewels 
@abelisved (Jan) 29 A 
mS, if — Suit for redemption of jewels 
@ledged — Pawnee not able to return -the 
fewels — Suit to be decreed for the value of 
fewels as on date of decree of trial Court 
(Jan) 29 B 
Femi Nadu Pawn Brokers Rules (1943), 
A. 7, Form E — See Debt Laws — Tamil 
Nade Pawn Brokers Act (1943), S. 10 - 
(Jan) 29 A 
—Unurious Loans Act (10 of 1918), S. 3 — 
Transaction whether substantially unfair’ at- 
“acting S. 3 in the sense, the interest charged 
‘was excessive — Factors to be considered ` 
(Mar) 94 A 


sot Act (4 of 1869), S. 10 — See Ibid, 

(Mar) 78 (FB) 
ee ye egies 22 (Mar) 78 (FB) 
Ss. 22, 17, 10 — Plaint under S. 22 — 
Pinintiff not making out any case’ for disso- 
dutien of marriage — Under S. 22, plaintiff 
‘waa oniy entitled to a decree .of judicial 
Separation. With reference to such a 
decree, reference to High Conrt under S. 17 
was (incompetent — (Mar) 78 (FB) 
fEyidetco Act (1 of 1872), S. 3 — See Houses 


and Rents — Tamil Nadu Occupant Kudiyi-. 


oe (Conferment of Onwership) Act (1971), 
@. 27 


(Jul) 196 B- 


——S. 63 — See Succession Act (1925), Sec- 


on 63 (c) : (Sep) 252 
S. 112 — See Muslim Law (Aug) 209 
S. 114 — See Hindu Law — Joint 


family - (Feb) 62 B 
mS. 114 (f) — See Houses and Rents — 
‘Yamil Nadu Buildings (Lease and. Rent Con- 


taof) Act (1960), S. 10 (2) © (Oct) 277 
mS. 114 (g) — See Railways Act (1890), 
@. T7 (1) and @ (Jun)_ 162 
aeS. 115 — 


a) Anais Act (10 of 1940), S. 9 (b) 
(Dec) 367 





„partition - 


‘Evidence Act (contd.) 
(2) Specific Relief Act (1963), S. 39 
(Aug) 226 
Foreign Exchange Regulation Act (46 of 
1973), S. 52 — See Ibid, S. 54 (Mar) 80 A 
——Ss. 54, 52 — Order of adjudication pası- 
ed by Director of Enforcement — Set aside 
by Appellate Board — Appeal to High Court 
— Can be filed only by Central Government 
and not by Director of Enforcement 
(Mar) 80 A 
—S. 54 — Civil P. C. (5 of 1908), O. 6, 


R. 17 — Appeal filed by Director of Enforée- 


ment against order of Appelldte Board — 
Petition for amendment seeking to substitute 
‘Government of India’ as appellant not allow- 
ed (Mar) 89 B 


Hindu Law — Joint family property — Parti- 
tion — See Hindu Succession Act (1950, 
S. 23 (Feb) 63 C 
—Joint family — Property purchased in 
name or one member — Presumption 

(Feb) 62 B 
——Joint family — Right in property — Re- 
linquishment — Release of interest in pro- 
perty by bachelor coparcener in favour of 
others — His after-born son's right to claim 
(Feb) 59 
——Religious endowment —-Construction —~ 
Widow with limited estate endowing pro- 
perty in favour of temple by treating it as 
her own property — Effect (Jul) 207 
—Religious endowment — Trusteeship — 
Devolution of — Mode (Sep) 244 
——Succession — Custom — Hindu Nadars 


of Travancore State —- Conversion of Hindu. 


Nadar girl to Christianity — She cannot in- 
herit property of her mother after commence+ 
ment of Travancore Christian Succession Act 
despite custom to the contrary — Caste Dis- 
abilities Removal Act not applicable 

(Oct) 287 A 


Hindu Marriage Act (25 of 1955), S. 13 (1) 


(b) — Petition for divorce on allegation of- 


desertion by wife in consequence of hep 
suffering from- deformity called infantile 
uterus — Application by husband to direct 
his wife to: be medically examined — Wife 
resisting application by denying defect — Ap- 
plication could not be granted by resorting’ 


‘to Section 151 of Civil P. C. or any othep 


provision (Dec) 349 


Hindu Succession Act (30 of 1956), S. 23 — 
Joint family dwelling house — Right of female 
heir of intestate to claim partition. AIR 1975 
Orissa 208, Dissetted from; A. S. No. 186 of 
1975, D/- 20-1-1978 (Mad), Overruled 

(Feb) 02 c 
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HOUSES AND RENTS 

—Tamil Nada Buildings (Lease and Reni 
Control) Act (18 of 1960), S. 2 (3) — See 

Civil. P. Ç. (1908), S. 24 (1) (b) (Jan) 24-A 
——S. 10 (1), Second Proviso — Expression 
“where the tenant denies the title of the land- 
lord” — Also includes setting up of a title 
by a tenant in a third party — Proviso is ap- 
päcable to such a situation. (1979) 1 Mad LJ 
210, Overruled (Feb) 57 


—~——S. 10 (2) (i) — Suit for eviction — Wilful 
default in payment of rent by tenant — What 


constitutes (Oct) 277 
——S. 10 (3)-(a) (i) — See also Ibid, S. 30 
(Jan) 21 B 


RES 10 (3) (a) (i) and Gi) — Buildings 
. equally let for both residential and non- 
dentiat use — Landlord. could apply for his 
own residential or non-residential use or for 
both (Jan) 21 D 
~——9. 10 (3) (c) — Additional accommoda- 
tion required by landlord for his. son — Ap- 
plication by him for eviction of tenant under 
. 8. 10 (3) (c) — Maintainable. (1976) 2 Mad 
LI 520, Not Fo.  - (Noy) 312 
——S. 12 (1) (b), 25 — Eviction of tenant — 
Bona fide requirement of building for de 
molition and reconstructions — Courts below 


allowing petition after applying their mind to ’ 


the ‘existing condition of building — Finding 
of Courts below not illegal (Aug) 238 
——S,. 19 — Principles of res judicata in Sec- 
- fon 19 — Applicability i (Sep) 246 
—-—S. 23 — See also Civil P. C. (1908), Sec 

tion 24 (1) b) (Jan) 24 A 
—— Ss. 8 — Appellate Authority — Powers 


ef. (Aug) 214 
——f. 25 — See 
` (D Ibid, S. 12 (1) (b) (Aug) 238 
Q) Ibid, S.. 30 (Jan) 21 C 


——§. 30 — Letting for residential and non- 
 venidential use — Provision not attracted 
(Jan) 21 A 
——4g. 30 and 10 (3) (a) (i) — Eviction peti- 
tion under S. 10 (3) (a) GY — Rate of rent 
disputed — Exemption of building from Act 
under S. 30 could not be pleaded (Jan}21B 
——Se. 30 and 25 — Question of exemption 
under S. 30 pressed for the first time while 
arguing revision under Section 25 wag not 
_ entertained i Qan) 21 C 
—Tamil Nadu Buildings (Lease and Rent 
Control} Rules (1961), R. 16 — See Civil 
P. C. (5 of 1908), S. 24 (1) (6) (Jan)24 A 
~~Tamil Nadu Occupants Kudiyiruppu (Con- 
ferment of Ownership) Act (40 of 1971), Ss. 2 
(8); Explanation I-and 3 (2) — “Kudiyiruppu” 
— Meaning of — Leased area not a site but 
a pucca building — It would not amount to 





Houses & Rents — T. N. Occupants Enudiiyt- 
ruppu (Conferment of Ownership) Ae 


(contd.) 
kudiyiruppu — Beneiits of Act ey be- 
claimed . Gu 196 A- 
—s. 3 (2) — See Ibid, S. 2 (8), Expin. F 
Gul) 196 A- 


—S. 4 — Tamil Nadu Occupant Kudiyi-’ 
ruppu (Conferment of - Ownership) Rulet 
(1972), R. 3 — Suit for eviction — Tenant: 
claiming benefit of the Act — No applica-. 
tion under R. 3 for settlement of dispute 
under S. 4 within two months from the dats- 
of dispute — Claim would not be alowed 
(ub 196 C. 
——S. 27 — Evidence Act (1 of 1872), S. 3 
— Suit for eviction — Occupant chiming: 
benefits under the Act — Maintainability 
(Jul) 196 Be 
—Tamil Nadu Occupants Kudiyiruppu (Cose . 
ferment of Ownership) Rules (1972), R. 3 — 
See Houses and Rents — Tamil Nadu: Oce- 
cupants Kudiyiruppu (Conferment of Owner 
ship) Act (1971), S. 4 (Jul) 196 C` 


Interpretation of Statutes — Ouster of juries 
diction — See Tenancy Laws — T. N. Agrie 
culture Land Record of Tenancy Rights Aef" 


(10 of 1969), S.. 16-A (Dec) 354 D> 
— Special and General Acts — See Civil 
P. C. (1908), O. 21, R. 89 (Sep) 2- 


Karnataka Stamp Act (34 of 1957} 
See under Stamp Duty. j 

Land Acquisition Act (1 of 1874), Sa. 3 (b): 
5-A; 18, 50 (2) — Acquisition of land for 
Davasthanam — Award passed — Appeal by» 
land owner — Judgment in appeal also ren< 
dered — Application by Devasthanam for re- 
hearing appeal, after impleading it as party- 
respondent not maintainable. AIR; 1971 AW 


426; AIR 1972 Punj & Har 59, Dissenters 
from (Feb) 42° 
———S. 5-A — See Ibid, S. 3 (b) (Feb) 42° 


——S. 18 — See also Ibid, S. 3 (b) (Feb) 42° ` 
——Ss, 18, 30, 31 — Payment of compensa- 


tion — Person interested in land Gul) 192" _ 
——S. 30 — See Ibid, S. 18 (Fu) 192" 
——S._31 — See Ibid, S. 18 Gul 192" 


——S. 50 (2) — See Ibid, S. 3 (b). (Feb) 42° 
Limitation Act (36 of 1963), S. 5 — See 
Tenancy Laws — Tamil Nadu Land Reforms- 
(Fixation of Ceiling on Land) Act (1961). 
S. 9 (2) (b) (Aug) 211> 
———Ss. 18 and 19 — ‘Difference between Sec— 
tions 18 and 19 — Equitable mortgage —- 
Extension of period of limitation — No ac- 
knowledgment of liability essential where- 
there is endorsement of payment 

(Dec) 338 An 


——S. 19 — See Ibid, S. 18 (Des) 338 Æ 





r 


-Civil P. C. (1908),,O. 21, R. 89 
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LimitaGen Act (contd.) 
~—Art. 55 — Contract foy sale of immove- 
able property — Breach of — Claim for 
damages — Starting point of limitation : 
f (Oct) 303 B 
——Art, 127 — See 
(i) Civil P. C. (1908), O. 21, R. 89 
; (Sep) 254 
toe P C. (1908), O. 21, R. 90 
(Oct) 285 
Madras Cinemas (Regulation) Act (9 of 1955), 
S. 5 — Madras Cinemas (Regulation) Rules 
€1957), Rr. 35 and 35-A — Application for 
grant of “no objection” Certificate to cons- 
uct permanent theatre — Objections not filed 
within period prescribed under Rr. 35 and 
35-A — Belated objections cannot be taken 
fato consideration by licensing authority 
wander S. 5 in public interest (Dec) 346 


Madras Cinemas (Regulation) Rules (1957), 
R. 35 — See Madras Cinemas (Regulation) 
Act (1955), S. 5 - (Dec) 346 
~-—R. 35-A — See Madras Cinemas Re- 
gelation) Act (1955), S. 5 (ec) 346 
Madras Civil Rules of Practice, R. 203 — 


, (May) 125 B 
Madras Revenne Recovery Act (2 of 1864), 
S. 28 — Attachment of property of assessee 
wader Recovery Act — Property put in 
management of Sales Tax Officer under S. 28 
—- Title of assessee does not divest in favour 
ef Government — Property can be attached 
in execution of decree and owner can be de- 
elared insolvent under Insolvency Act 

(Dec) 362 A 
Minca and Minerals (Regulation and Develop- 
meni} Act (67 of 1957), S. 15 (1) — Tamil 
Nade Minor Mineral Concession Rules (1959), 
Rule &-C — Validity of — Rule is void as 
being beyond the rulo making power of 
State Government under Section 15 (1). 
(Mar) 82 B 


Motor Vehicles Act (4 of 1939), Ss. 31 and 
96 — Liability of Insurance Company on 


transfer of the vehicle — Insurance Company 


is from liability on transfer. AIR 
1961 Mad 208, Overruled (Jun) 174 A 
——§. 63 (11) — Grant of national permits 
~— Sab-section (11) only dislodges provisions 
ef sub-section (1) — It does not displace other 
“provisions of the Act or Rules applicable to 
grant of permits — Hence application of 
Rule 163 (b) of Tamil Nadu Motor Vehicles 
‘Rules about production of certificate of re- 
gistration for granting permit is not excluded 


(Mar) 74 B 
-——§. 95 (2) — Extent of liability of in- 
surance company — Comprehensive policy 


LL SL 


e 
Motor Vehicles Act (contd.) 


—. Limitation prescribed in S. 95 (2) does- 
not apply (Oct) 298 A. 


ig: 95 (2) (a) — Claim for compensation: 
— Injuries caused to claimant in lorry ac- 
cident — Claimant travelling for hire in lossy 


-and was not an employee of lorry owner — 


Insurer would not be liable for payment of. 
compensation in view of S. 95 (2) 

(Apr) 112 C 
-———S. 95 (2) (b) (i) (4) — Accident results ia 
death of three passengers — Award of com- 


. pensation — Extent of liability of insurer 


(May) 138 C 
Gun) 174 A. 


—S. 110-A — Civil P. C. (1908), O. 6, 


——S. 96 — See Ibid, S. 31 


-R. 17 — Application for amendment of 


pleadings in claims petition under S. 110-A 
of M. V. Act at close of enquiry — .Cannot 
be rejected only on ground of limitation 

: (May) 144 A. 
—S. 110-A — Tamil Nadu Motor Ae- 
cidents Claims Tribunal Rules (1961), R. 3 — 
Claims Tribunal is competent to allow am- 
endment of pleadings (May) 144 © 


-—S. 110-B — Determination of compensa-- 


tion — Death of only bread winner of family: 
— In addition to pecuniary loss suffered by 
claimants loss of expectation of life must alec 
be taken into account (Oct) 299 B: 
——S. 110-B — Driver of lorry offering litt 
to person (stranger) — Accident to lorry —- 
Claim for compensation (Apr) 112 A. 
—S. 110-B — Driver of lorry unauth-- 
orisedly giving lift to stranger for hire — In-- 
juries caused to stranger in accideat — 
Owner of lorry would be liable for payment 
of compensation (Apr) 11a © 

—S, 110-B — Taxi driver taking two more 
passengers than permitted capacity — Oc-- - 
curence of accident causing death of passen- 
gers —- Owner of taxi is vicariously liable for 
tort committed by driver (May) 138 A 
——S. 110-B — Compensation — Quantum: 
— Determination (May) 138 B 
——S. 110-B — Compensation in case of 
death — Has to be calculated on basis of 


. Multiplier system — Loss of expectation of 


life — - Has also to be considered 

(Jun) 174 B: 
Musim Law — Legitimacy by acknowledg-- 
ment — Child proved born prior to marriage 
— Principle held not applicable (Aug) 20% 
Negotiable Instruments Act (26 of 1881), 
Ss. 131 and 131-A — Bank opening account, 
without testing credentials and without pro- 
per introduction — Protection under Ss. 131 
and 131-A if available (May) 12% 
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Negotiable Instruments Act (contd.) 
——S. 131-A — See Ibid, S. 131 (May) 129 


Partition Act (4 of 1893), S. 4 (i) — See 


Hindu Succession Act (1956), S. 23 

(Feb) 62 c 
Presidency Towns Insolvency Act (3 of 1909), 
———S. 7 — See Ibid, S. 115 (Feb) 54 
——5S. 9 (e) — See also Madras Revenue 
Recovery Act (2 of 1864), S. 28 
ies (Dec) 362 A 
=—§. 9 (e) — Construction — Execution of 
decree for payment of money — Attachment 


<f property subsisting for period of 21 days.. 


~~ Requirement of S. 9 (e) was fully satisfied 
- (Dec) 362 C 

—-——S. 17 — See Ibid, S. 115 (Feb} 54 
——§. 21 — Adjudication order — Annul- 
qtnent -of (Dec) 362 B 
—-S, 68 — See Ibid, S. 115 (Feb) 54 


~—S. 92 — Substitution under — Applica- 
tion for, by other creditors, an death of peti- 
‘tioning creditor — Ought to be allowed. I. P. 
No. 66 of 1977 and Applns. Nos. 561 of 1977 
sand 70 of 1978, D/- 7-9-1978 (Mad), Reversed 

(Feb) 48 
—-—Ss. 115, 17, 7 and 68 — Karnataka Stamp 
Act (34 of 1957), S. 3 — Insolvency proceed- 
‘ing — Sale of property by auction — Ex- 
ecution of sale deed by official assignee — 
Registration — It is exempt from stamp duty 
ander S. 115 (Feb) 54 


Provincial Insolvency Act (5 of 1920), S. 28 
Q) (6) (1) — Doctrine of relation back — 
Applicability — Mortgage — Decree, as also 
order directing sale of mortgaged property in 
execution of, said decree passed much before 
filing of insolvency petition against judgment- 
‘debtors — Auction sale held in pursuance 
-f such order after filing of insolvency peti< 
tion — Official Receiver does not come in 
‘picture. C. M. A. No. 182 of 1975, D/- 6-10- 
1975 (Mad), Reversed (Aug) 235 


———S. 44 (1) (2), (3) — One of several judg- 
wment-debtors declared insolvent and later on 
«discharged — Co-judgment-debtors are not 
` absolved of their. liability under decree 
(Feb) 33 
Railways Act (9 of 1890), S. 77 (1) and (2), 
Contract Act (9 of 1872), Ss. 151, 152 and 
161 — Bales of cotton unloaded by coolies 
of consignee company itself — Company ask- 
d by Railway Authorities more than once 
to take delivery of goods —- Bales catching 
fire after thirteen days of unloading — 
Negligence cannot be attributed to railways 
for damage — Principle of res ipsa loquitur 
and S. ie (9) of Evidence Act not attracted 
i. g (Jun) 162 


ea 


Registration Act (16 of 1908), S. 17 ©) ar 
Registration — When compulsory _. 

- (Sep) 266 A 
Sale of Goods Act G of 1930), S. 11 — See 
Contract Act (1872), S. 73 (Jun) 172: 
——S. 20 — See Contract Act (1872), S. 73 


(Jun) 172: 
Specific Relief Act (47 of 1963), S. 20 — De-- 
cree for specific performance — When’ can 
be granted (Sep) 266 B: 


—-S. 37 — Suit for specific performance of: 
agreement of sale — Grant of temporary in- 
junction — Prospective vendee in possession 
of property — He cannot be granted tem-« 
porary injunction to enable him to protect 
his possession. (T. P. Act (1882), S. 53-A) 


(Nov) 310 
——S. 39 — See Civil P. C. (5 of 1908}, 
O. 21, R. 32 (Dec) 354 F, @ 


——S. 39 — Principle of acquiescence whee 
applicable. AIR 1957 Pat 308 and AIR 1968 
Pat 474, Dissetted from; (1970) 2 Mad LY 
577, Not followed in view of AIR 1965 Mad 
318 (Aug) 228 
Stamp Act (2 of 1899) 

See under Stamp Duty. 


STAMP DUTY a 


—Karnataka Stamp Act (34 of 1957), S. 3 — 
See Presidency Towns Insolvency Act (1909), 
S. 115 (Feb) 54: 
—Stamp Act (2 of 1899), S. 2 (24) and Sch. I, 
Arts. 58 (A) and 64 (A) — Settlement -+ 
Deed purporting to be trust — Construction 


of deed (Jul) 193 (ŒB) 
——Sch. 1, Art. 58-A — See Ibid, S. 2 (24) 
(Jul) 193 FB) 
——Sch. 1, Art. 64-A — See Ibid, S. 2 (24) 
(Jul) 193 (FB): 


Succession Act (39 of 1925), S. 63 (c) — Wal 
— Proof of execution , and attestation 
(Sep) 252. 
——S. 82 — See T, P. Act (1882), S. 8 
(Dec) 351 
Tamil Nadu Agricultural Land Record of 
Tenancy Rights Act (10 of 1969) 
See under Tenancy Laws. 


Tamil Nadu Buildings (Lease and Rent cm 
trol) Act (18 of 1960) i 
See under Houses and Rents. 

Tamil Nadu Buildings (Lease and Ren Con- 
trol) Roles (1961) 

See under Houses and Rents. 

Tamil Nadu Co-operative Societies Act (963) 
See under Co-operative Societies. 

Tamil Nadu Court-fees and Suits Vahrafies. 
- Act (14 of 1955) 

_ See under Court-fees & Suits Valuations, 
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Tamil Nadu Cultivating Tenants (Payment of 
Fair Rent) Act (24 of 1956) : 
See.under Tenancy Laws., 

Wamil Nada Cultivating Tenants Protection 
Act (25 of 1955) 

See under Tenancy Laws. © 

“Tamil Nadu Estates (Abolifion and Conver- 
sion into Ryotwarl) Act (26 of 1948) 

See under Tenancy Laws. 

Tamil Nadu Land Reforms (Fixation of Ceil- 
ing on Land) Act (58 of 1961) 

See under Tenancy Laws. . 

Tamil Nado Minor Inams (Abolition and 
Conversion into Ryotwari) Act (30 of 1963) 
See under Tenancy Laws. 


Tamil Nadu Minor Mineral Concession Roles 
41959), R. 8-C — See Mines and Minerals 
{Regulation and Development) Act (1957), 
S..15 (0) (Mar) 82 B 
‘Tamil Nadu Motor Accidents Claims Tribunal 
Rules (1961), R. 3 — See Motor Vehicles Act 
(1939), S. 110-A (May) 144 B 
Tamil Nada Motor Vehicles Rules (1940), 
R. 163 (b) — See also Motor Vehicles Act 
(1939), S. 63 (11) (Mar) 74 B 
——R, 163 (b) — Expression “four months 
time” — Meaning of — Time of two months 
granted for producing vehicle withqut refer- 
ence to R. 163 (b) — Whether grant of two 
months’ time was ex gratia. W. P. No. 3909 
of; 1978 etc., D/- 28-2-1979 (Mad), Reversed 


(Mar) 74 A > 


Tamil Nado Occupants Kudiyiruppu (Con- 
ferment of Ownership) Act (40 of 1971) 
See under Houses and Rents. 


- Yamil Nada Occupants Kudiyirappn (Confer- 
ment of Ownership) Rules (1972) 
See under Houses and Rents. 


Tamil Nadu Pawn Brokers Act (23 of 1943) 
See under Debt Laws. 

Tamil Nadu Pawn Brokers Rules (1943) 
See under Debt Laws. 


Tamil Nadu Public Health Act (3 of 1939), 
5. 25 (1), (3) (a) — Levy of water tax — Tax 
imposed at higher rate than sanctioned pre- 
viously by Government — Illegal 

Gul) 179 


Tamil Nadu Revenue: Recovery Act (2 of 
4864), Ss. 36 and 38 — Failure to affix copy 
of sale notice on sale land — It is illegally 
yitiating sale and not irregularity covered by 
S 38. W. P. No. 2956 of 1972, D/- 20-11-1975 
(Mad), Reversed (Apr) 104 B 
—S, 38 — See Ibid, S. 36 (Apr) 104 B 


——S. 44 Proviso — Necessity to sell entire 
dand to recover loan — Prohibition imposed 
by proviso. W. P. No. 2956 of 1972, Dj- 
(Apr) 104 C 


20-11-1975 (Mad), Reversed. 





T. N. Revenue Recovery Act (contd.) 

——S. 52-A — Constitutional validity — Seo 
tion 52-A as amended is ultra vires the 
powers of State Legislature (Nov) 318 


TENANCY LAWS 


—Tamil Nadu Agricultural Land Record of 
Tenancy Rights Act (10 of 1969), Ss. 3, 16-A 
— Tenancy rights of agricultural land — 
Preparation of record —- Record Officer — 
Powers of — Implies power to inquire into 
disputed facts (Dec) 354 C 
——S. 16-A — See also Ibid, S. 3 ; 

; (Dec) 354 C 
—Ss. 16-A — Civil Courts jurisdiction — 
Ouster under S. 16-A — Actual pre-existence 
of Record Officers order —- Not condition 
precedent (Dec) 354 B 
——S. 16-A — Ouster of Civil Court's juris- 
diction — Does not extend to incidental 
matters which Record Office may determina 


under S. 16-A (Dec) 354 D 
—S. 16-A — Declaration under, of tenancy 
tights — Effect (Dec) 354 B 


—Tamil Nadu Cultivating Tenants (Payment 
of Fair Rent) Act (24 of 1956), S. 4 — See 


Ibid, S. 9 (Aug) 240 A 
—S. 5 — Application under S. 5 (2) by 
tenant for revision of fair rent — Rent 


Court’s can go into the merits of the applice- 
tion filed by the tenant despite pendency of 
proceedings for fixation of fair rent 

(Aug) 240 B 
— Ss. 9, 4 — Fixation of Fair Rent — Duty 
of Rent Court and Rent Tribunal 

(Aug) 240 A 
—Tamil Nadu Cultivating. Tenants Protection 
Act (25 of 1955), S. 3 (2) (b) — Eviction — 
Double crop land — Failure by tenant te 
raise two crops in such land — Eviction of 
tenant on such ground — Proper (Jun) 178 
—S. 3 (4) — See Ibid, S. 26-B (Feb) 35 
——Ss. 26-B, 3 (4) — Order of eviction of 
tenant for his failure to deposit arrears of 
rent within time given by Authorised Offices 
— Deposit made by tenant in terms of stay 
order passed by High Court in revision stay- 
ing execution of eviction order — Such de- 
posit will not invalidate order of eviction. 
(1972) 2 Mad LJ 17, Overruled (Feb) 35 


—Tamil Nadu Estates (Abolition and Con- 
version into Ryotwari) Act (26 of 1948), 
S. 19-A — See Tenancy Laws — Tamil Nada 
Minor Inams (Abolition and Conversion inte 
Ryotwari) Act (1963), S. 3 (Apr) 108 
—Tamil Nadu Land Reforms (Fixation of 
Ceiling on Land) Act (58 of 1961), Ss. 9 (3 
(b), 78 (2) and 80 —, Appeal under S. 78 
from order of Authorised Officer — Delay 
in filing of — Land Tribunal not competent 
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Tenaney Laws — T. N. Lard Reforms (Fixe- 
tioa of Ceiling on Land) Act (contd.} 
to condone beyond the permitted limit 


(Aug) 211 
—9, 78 (2) — See Ibid, S. 9 (2) (b) 
: i (Aug) 211 
—&. 80 — See Ibid, S. 9 (2) (b) 
` (Aug) 211 


—Tawil Nado Minor Inams (Abolition and 
Conversion into Ryotwari) Act G0 of 1963), 
Ss. 3, 3 (b), 8 (1), 13 — Alienee from the 
grantee of minor inam is not entitled for a 
patta either under S. 8 (1) or S. 13 in respect 
ef the land owned by him and over which 
others have built superstructures. ILR 1975 1 
Mad 501 and S. A. 1139 of 1969 (Mad), 


Overruled (Apr) 100 
28 3 (b) — 
(1) Ibid, S. 3 (Apr) 100 
(2) Ibid, S. 8 (Jan) 8 


——Se, 3, 3 (b) — Suit for title by plaintiffs 
— Panding suit defendants granted patta by 
Yeibunal in respect of that land — Order be- 
soming final —- Civil Court has no jurisdic- 
tion to adjudicate on question of title again. 
(1965) 2 Mad LJ 204; AIR 1973 Mad 299; 
1978 YLNJ 528 (Mad) and (1976) 1 Mad LJ 


288, Dizented from (Jan) 8 
—-§. 8 (1) — See Ibid, S. 3 (Apr) 100 
(Apr) 100 


—6. 13 — See Ibid, S. 3 





‘Trade and Merchandise Marks Aci (43 of 


1958), 5. 9 (2) — See Ibid, S. 56 (2) 
i (Sep) 262 


Trade & Merchandise Marks Act (conta.) 

Ss. 56 (2) and 9 (2) — Label of medi- 
cinal oil manufactured — Application for 
rectification of registered trade mark — Main- 
tainability (Sep} 262° 
Transfer of Property Act (4 of 1882), S. 3— 
Succession Act (1925), S. 82 — Deed of set- 
tlement or Will — Determination — Transfer 
of interest in properties under deed im 
praesenti and not on death of setilor — Held 
it was a settlement deed ' (Dec) 351 
——S. 44 — See Hindu -- Succession Act 





(1956), S. 23 l (Feb) 62 C 
——S. 53-A — Seo Specifio Relief Act (47 of 
` 1963), S. 37 (Nov) 310 
——S. 55 (2) — See Contract Act (1872); Sec- 
tion 73. - (Oct) 303 A. 


——S. 67 — Purchase of mortgaged land by: 
third person with knowledge of mortgages — 
Partition of property by fraud — Held pawmi- 
tion is liable to be set aside in favour of 
mortgages (Dec 338 E 
——S. 111 (g) — See Houses and Reots — 
Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (1960), S. 10 (1), Proviso 2 (Feb) 57 
Travancore Christian Succession Act (2 ef 
1092 M. E.), S. 3 — Seo Hindu Law — Sue- 
cession — Custom (Oct) 287 A: 
Usurious Loans Act (10 of 1918) . 
See under Debt Laws. © 
Words and Phrases — Words “if he requires” 
—See Houses and Rents—Tamil Nadu Build- 
ings (Lease and Rent Control) Act £960), 
S, 10 (3) (©) (Noy) 3'2 


LST OF MADRAS CASES OVERRULED, REVERSED AND DISSENTED 
FROM ETC. IN A. L R. 1981 
Dis.: Dissented from in; Over.: Overruled in; Revers. : Reversed in. 


1895 ILR 19 Mad 18 — Held no longer good 
faw in view of new Cr. P. C. (1974). AIR 
4981 SC 2198 C Dec). 


(1801) ILR 24 Mad 279 — Held mo longer 


; good law. AIR, 1981 Kant 135 (Sep). 
AIR. 1814 Mad 216 — Not Fol. AIR 1981 
Cal 358 (Noy). è 


. AER 1922 Mad 209 — Over. AIR 1981 SC 
"1972 (A) (Noy). 

AIR 1924 Mad 98 (Pt. B) — Diss. AIR 1981 
Him Pra 1 B (FB) (Jan). 


ATR, 1929 Mad 81 (Pt. A) — Disa, AIR 1981 
Andh Pra 1 (Jan). 


AIR 1930 Mad 242 — Held no longer good 
law in view of new Cri. P. C. (1974). 
-AIR 1981 SC 2198 C (Dec). 


AIR 1932 Mad 438 (Pt. A) — Diss. AR 
1981 J & K 88 B (Noy). 

AIR 1933 Mad 688 (1) — Over. AIR 1932 
‘SC: 1972 (A) (Nov). 
AIR 1938 Mad 307 (Pt. A) — 
Raj 202 B (Sep). 


_ Dies. AIR 1981 


-AIR 1938 Mad 914 — Diss. AIR 1981 Andk- 


Pra 88 B (ŒB) (Apr). 

AIR 1940 Mad 798 (FB) — Held overrule 
by necessary implication by AIR 1908- 
SC 1165. AIR 1981 Cal 43 (Feb). 


AIR 1953 Mad 956 — Held no longer good: 


Iaw in view of new Cri. P. C. (1974). 
AIR 1981 SC 2198 C (Dec). 
TLR (1955) Mad 675 — Over. 
Mad 1 (FB) (Jan). 
(1955) 2 Mad LJ 206 — Diss. AIR 1981 Ker 
-57 A (Mar), z 


AIR 198t 
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AIR 1961 Mad 208 : (1960) 2 Mad LJ 202 
— Over, AIR 1981 Mad 174 A (Jun). 

<1965) 2 Mad LJ 204 — Dis. AIR 1981 
Mad 8 (Jan). 

AIR 1967 Mad 123 — Not followed in view 
of AIR 1977 SC 1248. AIR 1981 Madh 
Pra 151 (Aug). 

<1969) S. A. No. 1139 of 1969 (Mad) — 
Over. ATR 1981 Mad 100 (Apr). 

-AIR 1970 Mad 184 (Pt. A) — Diss. AIR 
198! Andh Pra 310 B (Oct). 

(1970) 2 Mad LJ 577 — Not followed in 
view of AIR 1965 Mad 318. AIR 1981 
Mad 220 (Aug). 

(1972) Cri. Appeal No. 657 of 1970, D/- 10-1- 
1972 (Mad) — Revers. AIR 1981 SC 175 
(Jan). 

(1972) 2 Mad LJ 17 — Over. AIR 1981 Mad 
35 (Feb). 

41973) Contempt Appeal No, 2 of 1973 (Mad) 
— Revers. AIR 1981 SC 1416 (Aug). 
AIR 1973 Mad 299 : (1973) 1 Mad LJ 44 

(Pt. A) — Diss. ATR 1981 Mad 8 (Jan). 

ALR (1975) 1 Mad 501 — Over. AIR 1981 
Mad 100 (Apr). 

41975) C. M. A. No. 182 of 1975, D/- 6-10- 
1975 (Mad) — Revers. AIR 1981 Mad 
235 (Aug). 

41975) C. S. No. 81 of 1968, Dj- 6-5-1975 
(Mad) — Revers. AIR 1981 Mad 94 B 
(Mar). 

3975 W. P. No. 2956 of 1972, D/- 20-11-1975 
(Mad) — Revers. AIR. 1981 Mad .104 
B, C (Apr). 

(1976) W. P. No. 3796 of 1975, D/- 24-11- 
1976 (Mad) — Over. AIR 1981 SC 411 
A (Feb). i 

(1976) 1 Mad LJ 288 — Diss. AIR 1981 Mad 
8 (Jan). 

(1976) 2 Mad LJ 520 — Not Foll. AIR 1981 
Mad 312 (Nov). 4 

{1978) A. S. No. 186 of 1975, D/- 20-1-1978 
(Mad) (Selukha P. K. Rajamani Ammal 
v. N. R Nagalammal}) — Over. AIR 
1981 Mad 62 C (Feb). 

41978) Applns. Nos. 70 of 1978, D/- 7-9-1978 
(Mad) — Revers, AIR 1981 Mad 48 
(Feb). 


(1978) C. R. P. No. 1127 of 1978, Dj- 27-7- 
1978 (Mad) (Kamadhenu Bailingo v. 
Secy. Guruvayur Temple Renovation 
Committee) — Over. AIR 1981 Mad 151 
(Jun). i 

1978 C.. R. P. No. 1277 of 1977, Dj- 22-6- 
1978 (Mad) (Betha Gounder v. Dharma- 
subramani Iyer) — Over. AIR 1981 Mad 
151 (Jun). 

(1978) L P. No. 66 of 1977 and Appins. Nos. 
561 of 1977, D/- 7-9-1978 (Mad) — 
Revers. AIR 1981 Mad 48 (Feb). 

1978 Lab IC 656 (Mad) — Over. AIR 1981 
SC 340 (Jan). 

1978 TLNJ 528 (Mad) — Diss. AIR 1981 

. Mad 8 (Jan). 

(1979) Criminal Appeal No. 759 of 1979 (Re- 
ferred Trial No, 9/79), D/- 23-10-1979 
(Mad) — Reyers AIR 1981 SC 1220 
A, B. Gul). . 

(1979) W. P. No. 16 of 1979, D/- 11-10-1979 
(Mad) — Revers. AIR 1981 SC 789 A 
(Apr). 

(1979) 117 ITR 534 (Mad) (FB) — Over. 
AIR 1981 NOC 194 (Mad) (FB) (Oct). 

(1979) W. P. No. 3909 of 1978, D/- 28-2-1979 
(Mad) — Revers. AIR 1981 Mad 74 A 
(Mar). 

(1979) W. P. No. 4249 of 1979, DJ- 25-10- 

- 1979 (Mad) — Revers. AIR 1981 Mad 
147 (Jun). 

(1979) 1 Mad LJ 210 — Over. 
Mad 57 (Feb). 

1979 Tax LR NOC 99 (Mad) — Over. AIR 
1981 NOC 194 (Mad) (FB) (Oct). 

1980 Lab IC NOC 127 (Mad) — Revers, 

- AYR 1981 SC 348 (Jan). 

(1980) O. S. No. 323 of 1978 (AA), D/- 21-2- 
1980 (Mad) — Revers. AIR 1981 Mad 
121 B (May). 

(1980) W. P. No. 3548. of 1980, D/- 28-8- 
1980) (Mad) — Revers. AIR 1981 Mad 
228 (Aug). . 

1980 TNLJ 33 — Over. AIR 1981 Mad 151 
(Jun). 

AIR 1981 Mad 82 (Pt. B) — Revera, AIR 
1981 SC 711 A to F (Mar). 


AIR 1981 





AIR 1981 Mad 180 (uly) 
-Page 180 Col. 2 Long Note Line No. 9 “abstained” should be “obtained” ss 
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ILR (1881) 1 
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AIR 1981 MADRAS > 
FULL BENCH 


ISMAIL, C. J., SATHAR SAYEED AND 
NAINAR SUNDARAM, JJ. 


K. Suresh Babu, Appellant v. 
K. Balasubramaniam and another, Re- 
spondents, 


C. M. A. No, 231 of 1980, D/- 17-7-1980. 


Civil P. C. (5 of 1908), O. 21, Rr. 72 and 
9) — Decree-holder purchasing property 
by himself or through another person — 
Court’g permission not obtained — Sale 
ts liable to be set aside — Judgment- 
debtor need not prove substantial injury 
— Considerations applicable to applica- 
tion under O. 21, R. 80 — Cannot be in- 
voked in application under O. 21, R. 72. 
ILR (1955) Mad 675; Overruled. 


O. 21 Rule 72 (1) uses the word “shall” 
and not “may”. That means, the obtain- 
ing of the permission of the court is 
mandatory before a decree-holder can 
bid at the auction and purchase the pro- 
perty himself or benami for his benefit 
and if the decree-holder without obtain- 
ing such permission or in spite of refu- 
sal of such permission bids at the auction 
and purchases.the property, certainly he 
contravenes a mandatory provision of 
law. Further, the statute has deliberate- 
ly used the word “express” before “per- 
mission” thereby indicating the strin- 
. gency of the provision it is making. Such 
a person cannot be allowed to take ad- 
vantage of his own illegality by calling 
upon the judgment-debtor or any other 


IX/JX/E776/80/JDD/DVT 
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person interested in the property who 
applies for setting aside the sale to prove 
that by reason of his illegality, the ap- 
plicant has suffered substantial injury. 
~ (Para 14) 
An application to set aside a sale made 
under Order 21, Rule 72 (3) is an inde- 
pendent application—independent in the 
sense that it is different from 
the application contemplated under 
O. 21, Rule 90 C. P. Code. When the two 
sets of provisions provide for two differ- 
ent applications, in the absence of any 
statutory compulsion, there is no justifi- 
cation whatever to equate the two and 
import into one set of provisions, the re- 
strictions or limitations imposed in the 
other set of provisions. O. 21, R. 72 (3) of 
the Civil P. C. does not refer to the ap- 
Plicant sustaining’ any substantial injury 


at all while O. 21, R. 90 C. P. Code does ` 


refer to it and makes the proof thereof 
as a condition precedent for setting aside 


` the sale. Therefore the considerations ap- 


Plicable to an application under O. 21, 
R. 90 C. P. Code, should not be applied 
to an application under O. 21, R. 72 (3) 
of the Code. ILR (1955) Mad 675, Over- 
ruled. Case law discussed. (Para 13) 


Cases Referred : ance ‘Paras 


ILR (1955) Mad 675 2, 9, .15 
ATR 1953 Mad 822 : (1952) 2 Mad is 294 

i : 9 
AIR 1932 Cal 672 1i 


AIR 1922 PC 336 : ILR 1 Pat 733 : 21 All 


LJ 23 6, 11 
AIR 1921 Mad 402 l 8 
(1909) ILR -32 Mad 242 l 8 
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(2 Mad, 


P. R. Varadarajan, for Appellant 
‘poe eeecsabramania Iyer, for Respon- 
a ae 


. ‘ISMAIL, C, J.:— This is an appeal 
against the order of the X Assistant 
Judge, City Civil Court, Madras dated 
14th August, 1978 made in E. A. No. 1435 
of 1977 in E. P. No. 391 of 1975 in O. S. 
No. 174 of 1973. E. A. No, 1435 of 1977 was 

. filed for setting aside the sale which was 

held on 25th January 1977 in execution 

. of a decree obtained in O. S. No. 174 of - 
. 1973. The case of the petitioner in the 
execution application, who was the judg- 
ment debtor, was that the purchase at 
the court auction was a benami purchase 
by the decreeholder and therefore tha 
sale should be set aside. He also put for- 
ward the contention that the property 
was worth Rs. 1,50,000 but it was sold 
only for an indequate price of Rs. 30,150, 
and thereby he sustained a sub- 
stantial injury. The learned X Assistant - 
Judge, City Civil Court, Madras, record- 
ed a finding that the purchase at the 
court auction sale was benami one by 

‘the decreeholder. Having held so, in res 
pect of the question whether the pro- 
perty fetched an adequate price or not, 
he did not render a définite finding. How- 

ever, he did say in his order that the 

_Judgment-debtor sustained ` substantial 
injury by reason of irregularity in the 
conduct of the sale. On his finding thaf 
the purchase was a benami one by the 
decree-holder and no: permission as con- 
templated by Order 21, Rule 72 (1) of 
the Schedule to the Civil Procedure Code 
‘had been obtained and the judgment 
debtor sustained substantial injury he set 
aside the sale. It is against this order 
setting aside the sale, the present appeal 

_ has been filed by the auction purchaser, 


2. When the appeal came up for hear- 
ing before a Division Bench of this cour, 
the learned counsel] for the appellant, 
having regard to the evidence available, 
did not challenge the findings that the 
purchase was benami for the decree- 
holder and no permission contemplated by 
. Order 21, Rule 72 (1) of the Civil Proce- 
dure Code was obtained. However, he 
: contended that the learned Judge, not 
. having given a definite finding on the ad- 
equacy or inadequacy of the price fetch- 
ed at the court auction sale, was not 
fustified in giving a finding that the judg- 
ment debtor sustained a substantial in- 
jury and a finding that the judgment- 
debtor sustained substantial injury as a 
result of the decreeholder not obtaining 


K. Suresh Babu v. K, Balasubramaniam (By 
„permission contemplated under Order 21, 


ALR. 


Rule 72 (1) of the Civil Procedure Cade, 
is neGessary for setting aside the sale. In 
support of this contention, the learned 
counsel for the appellant relied on a 
Bench decision of this court in Gundu- 
Venkatalingam v. Kantheti Venkata 


Ranganayakulu, ILR (1955) Mad 675. The ` 


said decision certainly supports the con- - 
tention of the learned counsel for the ap- 
pellant, namely, that even when a de- 
creeholder or his benamidar purchases 
the property in court auction sale with- 
out obtaining the permission of the court 
under Or. 21 R, 72 (1) C. P. Code, the 
sale cannot be set aside unless it is 
established that the judgment debtor 
or any person interested in the property 
sustained a substantial injury. But the 
Division Bench took the view that hav- 
ing regard to the language of Order 21 
Rule 72 (3) C. P. Code, contrasted with 
the language of Order 21, Rule 90, C. P. 
Code, the above said Bench decision re- 
quired reconsideration and therefore 
directed the matter to be placed before a 
Full Bench and that is how the matter 
is before us now, 


3. We have now to proceed on the 
basis that there has been a violation of 
Order 21, Rule 72 (1) C. P, Code, inas- ' 


much as without obtaining the permission - ` 


of the court the property has been pur- 
chased in court auction benami for the - 
benefit of the decreeholder and the judg- 
ment debtor filed the application to sef 
aside the sale on that ground. The ques- 
tion that requires to be considered is 
whether the judgment debtor in addition 
to proving that the purchase at the court 
auction sale was benami for the decree- 
holder should further prove that as a re- 
sult of the decrecholder not obtaining the 
permission contemplated by Order 21, 
Rule 72 (1) C. P. Code, he sustained sub- 
stantial injury. 3 


4. This question has to be now con- 
sidered against the background of the 
relevant provisions contained in the Civil 
Procedure Code, Order 21, Rule 72 CG. Py. 
Code reads as follows— 


“Decreeholder not to bid for or buy- 
property without permission— (1) No 
holder of.a decree in execution of which 
property is sold shall, without the ex- 


-press permission of the court, bid for or 


purchase the property. : 


Where decreeholder purchases, amount 
of decree may be taken, as payment, © 
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(2) Where a decreeholder purchases 
with such permission, the purchase 
money and the amount due on the de- 
cree may, subject to the provsions of 
Section 73, be set-off against one another, 
and the court executing the decree shall 
enter up satisfaction of the decree in 
whole or in part accordingly. 

(3) Where a decreeholder purchases, by 
himself or through another person, with- 
out such permission, the court may if it 
thinks fit, on the application of the judg- 


ment debtor or any other 
person whose interests are af- 
fected by the sale, by order 


set aside the sale: and the costs of such 
application and order, and any deficiency 
of price which may happen on the resale 
and all expenses attending it, shall be 
paid by the decreeholder.” 

‘A reading of this Rule will clearly show 
that sub-rule (3) does not require that a 
court can set aside the sale under that 
rule only if the person who applies for 
setting aside the sale proves that he has 
sustained substantial injury by reason of 
bf abet of Order 21, Rule 72 (1) G P. 

è. 


. 5. Now we can contrast the language 
contained in this rule, usefully with the 
language contained in Order 21, 
Rule 90 C. P. C. The rule, after its amend- 
ment by Central Act 104 of 1976, reads as 
follows— 
` "Application to set aside sale on 
ground of irregularity or fraud— (1) 
Where any immoveable property has: 
been sold in execution of a decree, the 
decreeholder or the purchaser, or ony 
other person entitled to share in a rate- 
able distribution of assets, or whose 
interests are affected by the sale, may 
apply to the court to set aside the sale 
on the ground of material irregularity 
or fraud in publishing or conducting it; 
(2) No sale shall be set aside on the 
ground of irregularity or fraud in pub- 
lishing or conducting it unless, upon the 
facts proved, the court is satisfied that 
the applicant has sustained substantial 
O by TOMTE of aara 
(3) No application to set aside a sale 
under this rule shall be entertained upon 
any ground which the applicant could 
have taken on or before the date on 
which we proclamation of sale was 
drawn up. 


Explanation— The mere absence of or 
defect in, attachment. of the property 


Oooo ooo oom 
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sold shall not, by itself be a ground for 


` setting aside a sale under this rule”, 


6. As far as the requirement that no 
sale shall be set aside on the ground of 
irregularity or fraud unless upon the 
facts proved the court is satisfied that 
the applicant has sustained substantial 
injury by reason -of such irregularity or 
fraud is concerned, there is no change in 
the language of the relevant provision be- 
fore its amendment by Central Act 104 
of 1976 and after its amendment by the 
said Central Act. Consequently, to enable 
a court to set aside a sale under O. 21, 
R. 90 C. P. Code, it must be established 
and the court must be satisfied that the 
applicant has sustained substantial injury 
by reason of the irregularity or fraud 
complained of In this respect, the 
language of Order 21, Rule 72 (3) C. P. C. 
differs basically from the language of 
Order 21, Rule 909 CG P. C. Not- 
withstanding this basic difference in the 
language, the question for consideration 
is whether there is anything on principle 


.to import the restriction provided for in 


Order 21, Rule 90 C. P., Code, into O. 21 
Rule 72 (3) C. P. Code. As we pointed 
out already, the learned counsel for the 
appellant relied on the decision of a 
Bench of this Court in Gundu Venkata- 
lingam v. Kantheti Venkata Ranganaya- 
kulu, ILR (1955) Mad 675, referred to 
already. That Bench did not give any 
independent reason for coming to the 
conclusion that before setting aside a 
sale under Or. 21, Rule 72 (3) C. P.C, 
the court should call upon the applicant 
to satisfy the court that by reason of the 
failure on the part of the decreeholder 
to obtain the permission under Order 21, 
Rule 72 (1) C. P. Code, the applicant had 
sustained substantial injury. What the 
court did was to assume that such a 
principle has been laid down by a deci- 
sion of the Privy Council in Rai Radha 
Krishna v. Bisheshwar Sahay, (1922) ILR 
1 Pat 733 : (AIR 1922 PC 336) and there- 
fore it has to follow the same. This is 
what the Bench says at page 677—~ 

“The second objection that as the auc 
tion purchasers were benamidars for the 
decreeholders and that as no leave to bid 
was obtained, the sale was a nullity as it 
contravened the provisions of Or. XXI 
Rule 72 C. P. Code, also is without force, 
It is no doubt true that the rule was con- 
travened. But as pointed out by the 
Judicial Committee in Ral Radha Krishna 
v. Bisheshar Sahay ILR 1 Pat 733: AIR 
1022 PC 336 : 49 Ind. App. 312, the sale 
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is only voidable, as the rule itself re- 
quires an. application by the judgment 
debtor to set aside the sale on the ground 
that no leave to bid was obtained by the 
decree holder before the sale. It was fur- 
ther held by the Privy Council that the 
sale was not only voidable but that it 
could be set aside only if it were estab- 
lished that the property had not been 
realised to the best advantage of the 
judgment debtor, meaning thereby that 
unless substantial injury was establish- 
ed a sale could not be set aside on the 
ground that it contravened the provisions 
of Or. XXI Rule 72 C. P. Code.” 

. Since the Bench has simply purported to 
follow the decision of the Privy Council 
referred to already, we shall now con- 
sider what exactly was the question the 
Privy Council had to consider in the 
decision relied on, In that case, a suit 
was brought in 1914, by one Rai Mahabir 
Prasad represented by the appellants be~- 
fore the Privy Council to recover posses- 
sion of a village alleging that certain ex- 
ecution proceedings in which the village 
had been sold on 8-4-1899 were illegal, 
collusive and fraudulent. The first defen- 
dant in the suit who was the first re- 
spondent before the Privy Council, by 
his written statement denied the facts al- 
leged and pleaded that the suit was bar- 
red by limitation. The Subordinate Judge 
found that one Hari Narain, the ` pur- 
chaser at the sale, was merely a 


benamidar for the first respondent, as-the . 


plaintiff alleged. He held that the first 
respondent having purchased after the 
refusal of an application by him under 
> Section 294 of the Civil Procedure Code, 
1882, (corresponding to Or. 21 Rule 72 of 
the present Civil Procedure Code) for 
permission to do so, the sale was void 
and inoperative. In his view the case was 
governed by Article 141 and not Art. 12, 
of Schedule I of the Indian Limitation 


Act, and the suit was therefore not barr- - 


ed by limitation, The decision of the 
Subordinate Judge was reversed by the 
High Court on appeal. It was thereafter 
'.the matter came before the Privy Coun- 
cil. The Privy Council had to consider 
two questions, one a question of fact as 
to whether the court auction purchaser 
was a benamidar for the decreeholder or 
not and the second a question of limita- 
tion as to whether the suit was barred 
by limitation or not. The Privy Council 
in its judgment Has stated— 

“Upon the whole, their Lordships 
agree with the view of the High Court 
. that it has not been proved that Hari 
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Narain was benami for- Bisheshar.. This is. 
sufficient to: dispose of the appeal”, 

Once the Privy Council reached that. 


. conclusion normally. no further question 


could possibly arise because the moment 
it was held that the court auction pur- 
chaser was not the benamidar of the - 
decreeholder, there was no violation of 
Order 21, Rule 72 (1) and therefore, there .. 
could be no question of filing any ap- 
plication under Or. 21, Rule 72 (8) C. P, 
Code. Nonetheless the Privy Council went 
into the question of limitation as that 
question was considered by the learned 
Subordinate Judge as well as the High 
Court. Dealing with that auestion, for 
the purpose of finding. out as to which 
of the Schedule 
to the Indian Limitation Act, that would 
apply to the suit in question, the Privy 
Council further extracted the provisions 
of Section 294 C. P. Code 1882 (corres- 
ponding to Or. 21, Rule 72) and proceed- 
ed to state— 


“Upon the construction of this sec- 
tion it is evident that a -purchase by a 
decreeholder who has not obtained per- 
mission is not void or a nullity, but is 
only to be avoided on the application of 
the judgment debtor or some other per- 
son interested: It would be injurious to 
those interested in the sale if a decree- 


holder who had been forced up in the: . ` 


bidding to give a large sum of money 7 


could escape from fulfilling his contract... — 


by getting the sale declared a nullity, - 
and it would make al] titles under such 


sales insecure if at later periods they.. | 


were liable to be treated as nullities. A 
sale is to be set aside upon application 
and upon cause shown. This position ib 
well established and seems to have been 
accepted by the Subordinate Judge, but 
in his view, the fact that the decree- 
holder had applied for permission and 
had been refused made a distinction. 
Their Lordships, however, cannot see 
that this makes any difference. He is 
still a decreeholder who has not obtain- . 
ed permission to bid. He is that- and _ 
nothing more, If indeed an application 
were made under the last paragraph of 
the section, his conduct might be one of 
the points which the court would take 
into consideration in determining whe- 
ther it would avoid the sale or not. It is 
doubtful even then whether it be of any 
importance. The question would not be 


-whether the decreeholder had been con- 
tumacious, but whether the property had .- 


been really realised to the best ad- 
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set the sale aside’ if it had; then it 
mattered not that the decreeholder. 
bought without permission or that he had 
applied and been refused. If, then, the 
sale is voidable only and not void, Arti- 
-cle-12 in the Limitation Act 1908 applies, 
and the suit must be brought within one 
year. Therefore, it was too late”. 

Article 12 of the First Schedule to the 
Indian Limitation Act, 1908 which . cor- 
responds to Article 99 of the Schedule 
to the Limitation Act of 1963 runs as fol- 
lows— 





Description Perlodof Time from which 
of t Mmitation. period begins to run, 


12. To set aside One year. When the sale is 


any e fol. confirmed or would 

lo sales: otherwise have be- 
(a) sale in execu- come final and con- 
tion of a decree clusive had no such 
of a Civil Court, 


suit been brought. 


ose wee owe 


7. Article 12 of the First Schedule te 
the Indian Limitation Act, 1908 dealt 
with a suit to set aside a sale in . execu- 
tion of a decree of a civil court. In the 
Privy Council case, there was actually 


_ a suit to set aside the execution sale and 


therefore the Privy Council] was con- 


_ sidering the question of limitation with 
_ Feference thereto. The Privy Council had 
` no occasion to consider what are the re- 


quirements that must be fulfilled before 


a sale can be set aside on an application | 


made by a judgment debtor or any per- 


‘son interested in the property if the de- 
‘-ereeholder purchases the property with-. 
. out obtaining the permission of the court 
_ as contemplated by the law. With refer- 


ence to the proper Article of the Limita- 
tion Act of 1908 that was applicable to 
the facts of the case before it, the Privy 
Council had to consider whether the sale 
held was void or voidable and the Privy 
Council came to the definite | conclusion 
that the sale was not void but voidable 
only. Apart from this, the Privy Council 


-had no occasion or necessity to consider 


any other question. Therefore, we are of 
the: opinion that the Bench of this court 
while deciding Gundu Venkatalingam v. 
Kantheti Venkataranganayakulu, ILR 
(1955) Mad 675, was wrong in taking the 
view that the. Privy Council has laid 
down any such. rule with regard to the 
setting aside of a sale on the ground that 
the. decreeholder had. bid at the auction 


without obtaining the permission. of the - 


court. As a matter of fact, there is a fur- 


ther error in the said Bench decision. We | 
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have already pointed out the language 
used by the Privy. Council : is only this :: 


“The question would not’ be whether 
the decreeholder had been contumacious, 
but whether the property had been real- 
ly realised to the best advantage”. ; 
The Privy Council did not use the words 
“it must be established that the judg- 
ment debtor or any person interested in 
the property should prove that he had 
suffered a substantial injury by reason of 
the failure on the part of the decree- 
holder to obtain the permission under 
the law”. The Bench of this Court, in 
the passage which we have extracted al- 
ready assumed that the above expres- 
sion of the Privy Council means that un- 
less substantial injury was established, ‘a 
sale could not be set aside on the ground 
that it contravened the provisions of 
Or. 21 Rule 72 C. P. Code. In our opinion, 
the meaning to be given to the expres- 
sion “whether the property had been 
really realised to the best advantage” is 
totally different from the meaning that 
should be given to “the judgment debtor 
or any person interested in the property 
sustaining a substantial injury”. The ex- 
pression ‘substantial injury’ is much 
stronger than the expression used by the 
Privy Council in the judgment and they 
cannot be equated. Obviously the learn- 
ed Judges of this Court who decided the 
case in Gundu Venkatalingam v. Kantheh 
Venkataranganayakulu, ILR (1955) Mad 
675 were unconsciously. influenced by 
the circumstances mentioned in Order 21, 
Rule 90, C. P. Code, and imported ‘the 
language and requirement of that provi- 
sion into that case and accordingly came 
to the conclusion which they did. 


8 Now, we` shall consider the other 
decisions of this court ‘as well as- other. 
courts on this point. As far as this court 
is concerned, the earlier decision is that 
reported in Thathu Naick v. Kondu 
Reddi, (1909) ILR 32 Mad 242. In that 
case, the holder of.a mortgage . decree 
brought the mortgaged property to sale 
in execution. He applied to the Court for 
permission to bid at the sale and the court 
granted him permission, fixing an amount 
as the minimum at which he was to bid; 
The decree-holder purchased the property 
at sale by court in the name of a third 
party for a sum far less than the mini- 
mum fixed by the court and less than 
amount secured by the 
mortgage. The sale was -confirmed and 


‘possession delivered to the purchaser, but 
actual possession remained with certain 
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parties who had purchased the property 
from the original mortgagor. In a suit 
brought by the decree-holder, the auction 
purchaser, as plaintiff in the court which 
executed the decree, against the original 
„mortgagor, and the purchasers from 
him as defendants, the defendants who 
discovered the fraud of plaintiffs subse- 
quent to the confirmation of sale, con- 
tended that the sale to plaintiffs was 
fraudulent and contrary to the provisions 
of Section 294 C, P. Code, 1882 (corres- 
ponding to Or. 21, Rule 72 of the present 
C. P. Code) The matter came before a 
Bench of this court consisting of Miller, J, 
and Abdul Rahim, J. and*both the Judges 
took the view that the confirmation of 
the sale was no bar to enforcing the 
rights of defendants to set aside the sale, 
the fraud having been discovered only 
after such confirmation. However, the 
two learned Judges differed as to the re- 
medy which was available to the defen- 
dants who discovered the fraud. Miller, J. 
took the view that the defendants were 
entitled to put forward their case in the 
written statement itself and have the 
. sale set aside by way of answer to the 
plaintiff's claim. However, . Abdul 
Rahim. J. took the view that the sale 
cannot be set aside except on an applica- 
tion by defendants under Sections 294 
and 244 C. P, Code. 1882, to the court 
executing the decree. In view of this 
difference of opinion between the two 
Judges, the matter was referred to a 
third Judge, namely, Sankaran Nair, J. 
who agreed with the view of Miller, J. in 
this behalf, namely, as to the forum and 
the mode by which the defendants who 
discovered the fraud should establish the 
right and have the sale set aside. With 
reference to the effect of the failure. to 
obtain permission of the court, the learn- 
ed Judge observed— 

“The next question is whether the sale 
should now be upheld. Where a decree- 
holder purchases property in contraven- 
tion of the provisions of Section 294 and 
the judgment-debtor seeks to set aside 
the sale, I am of opinion that it is un- 
necessary for the latter to allege fraud 
or that the property has not been sold 
for its proper value; it is for the decree- 
holder to satisfy the court that the sale 
should be confirmed”. i 
The next decision of this court is that of 
a Bench of this court in Tatireddy v. 
Ramchandra Rao, ATR 1921 Mad 402 : 13 
Mad LW 616. The Bench held :— 

‘When a sale is.set aside under Rule 72 
on account.of the decree-holder’s failure 
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to obtain permission to bid, it is not. 
necessary to find also that the judgment- 
debtor sustained substantial loss by the 
sale”. 

9. The next decision of this court is.. 
the one in Govindarajulu Chettiar v. 
Sivrama Krishnan, (1952) 2 Mad LJ 294:- 
(AIR 1953 Mad 822). In that case also, a 
question arose whether the purchase in 
court auction without the permission of 
the court was a nullity or only voidable. 
A Bench held that it was only voidable 
and for this purpose it has relied on a 
passage in Halsbury’s Laws of England, 
Volume 28, page 73, paragraph 137 and 
also the decision of the Privy Council to 
which we have already drawn attention. 
Later dealing with the same question, 
the Bench pointed out— ee. 

“Judgment debtors were entitled to ap- 
ply to set aside the sale and it would 
have been so set aside even without 
proof of damage or any loss if an appro- 
priate application had been put in: but 
that was not done and the sale was con- 
firmed. It is now too late for the judg- 
ment debtors to have the sale set aside. 
The order of confirmation has become 
final and under the circumstances, as far 
as the judgment debtors are concerned, 
the first defendant has got an indefeaal- 
ble title.” 
Thus, the above three decisions of this 
court categorically and expressly, state 
that where the decreeholder has purchas- 
ed the property without the permission 
of the court, the judgment debtor, on an 
application made by him, can have the 
sale set aside without the judgment 
debtor proving that he suffered any 
damage or loss. Consequently, the deci- 
sion of the Bench in Gundu Venkata- 
lingam v. Kantheti Venkataranganaya- 
kulu, ILR (1955) Mad 675, is directly op- 
posed to the earlier three decisions re- 
ferred to above. As we pointed out 
independently that decision is also not 
correct in principle. We may also point 
out in this behalf that the decision of the 
Bench of this court in Govindarajulu 
Chettiar v. Sivarama Krishnan, (1952) 2 
Mad LJ 294: (AIR 1953 Mad 822), referr- 
ed to above, actually referred to 
the decision of the Privy Council on 
which the Bench in Gundu Venkata- 
lingam v. Kantheti Venkataranganaya- 
kulu, ILR (1955) Mad 675, relied 
but for a different purpose, namely, on 
the question whether the sale was 
a nullity or only voidable. Thus it iş 
clear that when the Bench decision in 
Govindarajulu Chettiar wv,  Sivarama 
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Krishnan, (1952) 2 Mad LJ 294: (AIR 1953 
Mad 822), held that the sale can be set 
aside without proof of damage or any 
loss, it did so only after considering the 
decision of the Privy Council indicating 
thereby that the Bench did not under- 
stand the decision of the Privy Council 
fn the manner in which it was under- 
stood by later Bench decision in Gundu 
Venkatalingam v, Kantheti Venkataran- 
ganayakulu, ILR (1955) Mad 675. These 
are the only decisions of this court which 
have been brought to our notice. 

10, The learned counsel for the ap- 
pellant brought to our notice the two 
decisions of the Calcutta High Court, 
One is in Mathuradas v. Nathunni Lal 
Mahta, (1885) ILR 11 Cal 731. That was a 
. very short judgment which runs as fol- 
lows— 


“Under the terms of the third para of 
Section 294 of the Code (Code of 1882), 
it is discretionary with the court of ex- 
ecution to set aside a sale in which tha 
decreeholder has purchased without the 
permission of the court having been 
first obtained. In dealing with such a 
matter, which we regard as an 
irregularity, in conducting the sale, it 
should be taken into consideration whe- 
ther any substantial injury has resulted, 
that is to say, whether, by reason of the 
decreeholder being the purchaser with- 
out permission of the court previously 
obtained, an inadequate price has been 
realised at the sale. The judgment de- 
btor, appellant has been wmable to 
show us that the judgment of 
the lower court, In holding that there 
was no such substantial injury, is incor- 
rect, There are other irregularities al- 
leged by the appellant in publishing the 
proclamations; but it is unnecessary 
to consider them having regard to the 
finding that no substantial injury has. re~ 
. sulted at the sale”, 

We are of the opinion that this judgment 
ig not of any assistance to support the 
contention of the learned counsel for the 
appellant. Here again, a very reading of 
the judgment will show that the learned 
Judges treated an application to set aside 
a sale under the third para of Sec, 294 
C. P. Code, 1882, equivalent to an ap- 
plication to set aside a sale under Or, 21, 
Rule 90 of the present Civil Procedura 
Code, and that is why they have import- 
ed the conception of ‘substantial injury’ 
- into the judgment, 


11. The other decision of the Calcutta 
-High Court relied on by the learned 


tA AL A IE, 


_ K. Suresh Babu v. K. Balasubramaniam (FB) 





Mad. 7 
counsel is in Jiteswari Dassi v. Sudha 
Krishna Mukherjee, AIR .1932 Cal 672, 
The relevant passage is as follows— 
“The question that next arises is whe- 
ther the absence of the leave makes the 
sale void, Now if a decree holder purcha- 
ses without taking the permission con~ 


. templated by the Code, the words of sub- 


section (3), Section 294 of the Code of 
1882, and Rule 72, Order 21 of the pre- 
sent Code, themselves show that the sale 
is not void nor a nullity, but is only to 
be avoided on the application of the 
judgment debtor or some other person 
interested. This is so even if permission 
was asked for and refused and consider- 
ing the question whether the sale should 
be set aside or not, it will have to be 
seen whether the property has been 
realised to the best advantage: (see 
Radhakrishna v, Bisheshar Sahay, ILR 1 
Pat 733 : (AIR 1922 PC 386).” - 

Apart from merely repeating the langu- 
age of the Judicial Committee of the 
Privy Council, the above judgment does 
not lay down any principle whatever 
and therefore this also does not support 
the contention of the learned counsel for- 
the appellant, 

12, No other decision was brought to 
our notice, , 

13, As we indicated already, on prin- 
ciple an application to set aside a sale 
made under Order 21, Rule 72 (3) is an 
independent application — independent 


in the sense that it is different from the 


application contemplated «der O. 21, 
Rule 90 C, P. Code. When the two sets of 
provisions provide for two different ap- 
plications, in the absence of any statu- 
tory compulsion, there is no justification 
whatever to equate the two and import 
into one set of provisions, the restrictions 
or limitations imposed in the other set of 
provisions, As we have pointed out al- 
ready, Order 21, Rule 72 (3) of the Civil 
P. C. does not refer to the applicant sus- 
taining eny substantial injury at all 
while Order 21, R. 90 C. P. Code does 
refer to it and makes the proof thereof 
as a condition precedent for setting aside 
the sale In view of this basic. difference 
in the language, it is not possible to hold 
that the considerations applicable to an 
application under Order 21, Rule 90 C. P. 
Code, should be applied to an applica- 
tion under Order 21, Rule 72 (3) of the 
Code. As a matter of fact, at one stage o 
the arguments, the learned counsel for 
the appellant pointed out that even the 
present application was filed under O, 21 
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Rule 90 of the Civil Procedure Code. An. 


erroneous statutory provision quoted or 
cited cannot determine the scope of the 
rights and liabilities of the parties and 
the court will have to decide them in ac- 
cordance with the correct provisions of 
law applicable to the facts alleged and 
established. 


14. There is one other vital considera- 
tion which must be borne in mind. The 
requirement that a decreeholder must 
obtain the permission of the court be- 
fore purchasing the property is intended 
for the benefit of the judgment debtor 
and in order to prevent any injury being 


done to the judgment debtor, in view of . 


the stronger position in which the de- 
cree-holder is placed. That is why Or. 21, 
Rule 72 (1) uses the word ‘shall’ and nct 
‘may’. That means, the obtaining of the 
permission of the court is mandatory be- 
fore a decreeholder can bid at the auc- 
tion and purchase the property and if 
the decreeholder without obtaining such 
permission or in spite of refusal of such 
permission bids at the auction and pur- 
chases the property, certainly he con- 
jtravenes a mandatory provision of law. 
Further, the statute has deliberately 
used the word ‘express’ before ‘permis~ 
sion’ thereby indicating the stringency 
of the provision it is making. Such a per- 
son cannot be allowed to take advantage 
of his own illegality by calling upon the 
judgment debtor or any other person 
interested in the property who applies 
for setting aside the sale to prove that by 
reason of his illegality, the applicant has 
suffered substantial injury, 


15. Having regard to all the above 
circumstances, we are clearly of the opi- 
- nion that an application filed under O. 21 
Rule 72 (3) C. P. Code, is an independent 
application and it has to be dealt with 
fn accordance with the language contain- 
ed in sub-rule (3) of Rule 172. and that 
sub-rule does not insist that a sale can- 
‘not be set aside if it had taken place 
contrary to the provisions of that rule 
unless the applicant establishes that he 
has sustained substantial injury. In view 
of this, we overrule the decision of the 
- Bench of this court in Gundu Venkata- 
lingam v. Kantheti Venkata Ranganaya- 
kulu, ILR (1955) Mad 675 and confirm 
the order of the learned Judge setting 
aside the sale in the present case. The ap- 
peal is accordingly dismissed, There will 
-© be no order es to costs. 

z Appeal dismissed. 
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T. N. Minor rt (Abolition and Con- 
version into Ryotwari) Act (30 of 1963), . 
Ss. 8, 3 (b) — Suit for title by plaintiffs 
- Daring pendency of suit defedants 
granted patta by Tribunal in respect of 
that land -— Order also becoming final — 
Civil Court has no furisdiction to adjudi- 
cate on question of title again, (Civil 
P. C. (5 of 1908}, S. 9). (1965) 2 Mad LJ 
204; AIR 1973 Mad 299; 1978 TLNJ 528 
(Mad) and (1976) 1 Mad LJ 288, Dissent- 
ed from. 


Where the statutory tribunal constitut- 
ed under the Act grants a patta to the 
defendant in respect of suit lands during 
the pendency of suit acting in conform- 
ity with the fundamental principles of 
Judicial procedure, the decision is final 
and the Civil Court cannot once again go 
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ent conclusion. (1965) 2 Mad LJ 204; AIR 
1973 Mad 299- 1978 TLNJ 528 (Mad) and 
(1976) 1 Mad LJ 288, Dissented from. 

(Para 17) 

The title fo the land vests in the Gov- 
ernment on and from the appointed day 
by virtue of the notification under Sec- 
tion 3 (b) of the Act and by the grant 
of patta under the provisions of the Act, 
the rights of the person to whom patta - 
was granted to be in possession of the 
land is recognised by the Government. 
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JUDGMENT :—- The defendants in 
O. S. Nos. 676 and 678 of 1968 on the 
fle of the District Munsif, Erode, who 
lost in both the courts below are the ap- 
pellants, S. A. No. 1137 of 1975 arises out 
of A. S. No. 2 of 1973 on the file of the 
Sub-Court, Erode, which arose out of 
O. S. No. 678 of 1968. S. A, No. 1138 of 
1975 arises out of A. S No. 3 of 1973 on 
the file of the Sub-Court, Erode, which 
arose out O., S. No. 676 of 1978. O. S. 
No. 676 of 1968 was filed for a declara- 
tion of the title of the plaintiffs who 
¿were the same in both the suits in re- 
spect of 10.26 acres of land situate in 
Kagam village in Erode taluk and for 
recovery of possession of those proper- 
ties. O. S. No. 678 of 1968 was filed for 
recovery of mesne profits of Rs. 1,795/- 
in respect of the properties involved in 
O. S. No. 676 of 1978 for three years be- 
fore suit, The case of the plaintiffs, Sesh- 
adri Iyengar who sued for himself and as 
Joint family manager and Vijayaraghava 
Iyengar, was that the suit properties ori- 
ginally belonged to their ancestor Thiru- 
malai Ramasami Iyengar. Ramasami 
Iyengar had two daughters, Chellammal 
alias Rukmani and Janaki Ammal by his 
first wife and second wife respectively. 
The plaintiffs are two of the four sons 
of Chellammal, the other two sons be- 
ing Sundaram and Ramaswami who died 
in 1941 and 1967 respectively. Janaki 
died prior’ to 1941 without leaving any 


other heir except her sister Chellammal.. 


Chellammal died in 1941 and her sons 
- inherited the properties as her heirs. The 
plaintiffs and their two deceased brothers 
had filed O. S. No. 46 of 1953 in the Sub- 
Court, Coimbatore, 
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possession in respect of the same sult 
properties against defendants and 5 and 
others, The 6th defendant in the: present 
suit was not a party to the prior suit. 


Defendants 1 and 5 did not contest that - 


suit at a later stage though they origin- 
ally filed written statements, That suit 
was decreed on 20-12-1954. Ex. A. 1: is 
the certified copy of the decree passed 


in that suit. The plaintiffs in that suit 


filed E, A. No. 146 of 1956 in the-Sub- 
Court, Coimbatore, for transmission of 
the decree for execution. Ex. A. 2 is the 
order transmitting the decree to the Sub- 
Court, Erode for éxecution. In the Sub- 
Court, Erode, E. P. No. 119 of 1956 was 
filed for delivery of possession of the 
properties and possession was delivered 
on 6-6-1956, Exs, A. 4 to A. 6 are deli- 
very akthakshis, Thereafter, the proper- 
ties were again leased to the defendants 
in the former suit. The leases were from 
year to year. Exs., A. 7 to A. 23 and Exs. 


‘A, 26 to A. 33 are the lease deeds, The 


6th defendant also had executed the 
lease deed Ex. 23 dated 15-5-1965. 
The defendants were paying the rent up 
to 1967 and had committed default there- 
after and later denied the title of the 
plaintiffs, The plaintiffs filed the suit 
(O. S. No. 676 of 1968) in these circum- 
stances for declaration of their title to 
the suit properties and for recoverv of 
possession of the same. Subsequently, 
they filed O. S. No. 678 of 1968 for re- 
covery of mesne profits of Rs. 1795 for 
three years before the suit in respect of 
the suit properties, 


2. Defendants 1 to 3 filed written 
statement in O. S, No. 676 of 1968 con- 
tending that the properties originally be- 
longed to one Venkatachala Iyengar in 
1912 and that he, however did not enjoy 
the properties. They claimed to be in ad- 
verse possession of these properties from 
1912 and denied that they have execu- 
fed any lease deeds and contended that 
the decree in the former suit O. S. No. 
46 of 1953 will not be binding on them. 
They further contended that there was 
no actual delivery of possession of the 
properties in pursuance of the said 
decree and that they have perfected 
their title to the suit properties by ad- 
verse possession for over the statutory 
period. They contended that the proper- 
ties are.inam properties and the lands 
have been notified under Madras Act 30 
of 1963 and the ryotwari pattas Exs, B.1 
to B.3 have been issued to them under 
Section 8 (1) of that Act and the plain 
tiffs have lost their. title to the proper- 
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ties and the Civil Court has no jurisdic- 
tion to entertain the suit, They claimed 
to be in possession of 1/4thshare in 
Items 1 and 2 of the suit properties, De- 
fendants 4 and 5 also raised substantial- 
ly similar contentions like defendants 1 
to 3 in their written statement and con- 
tended that they were kudiwaramdars 
in respect of Items 1 and 2 and that in 


any event they are entitled to protection: 


under the Cultivating Tenants’ Protec- 
tion Act, 1955; 

3. The 6th defendant contended in his 
written statement that he was not a 
party to O. S. No. 46 of 1953 and is not 
bound by the decree passed in that suit, 
. He denied that he had executed any 

lease deed and further contended that 
1/6th share in Item 2 is in the possession 
of one Karuppayee and her three daugh- 
ters, He however disclaimed any inter- 
est in any of the suit properties, The de- 
fences similar to those raised in O, S, 
No. 676 of 1968 were raised in the sub- 
sequent suit also and it was contended 
further that the subsequent suit for 
mesne profits is not maintainable. Defen- 
dants 1 to 3 raised even a plea of limita- 
tion and contended that the claim for 
mesne profits was barred by limitation. 

4. The learned District Munsif, Erode, 
tried both the suits jointly and found 
that the decree in O. S. No. 46 of 1953 
is binding on all the defendants, that 
actual possession was taken in pursuance 
of the decree, that the 6th defendant was 
in possession and is a mecessary party, 
that the inam was a personal inam 
granted to the predecessor-in-title of the 
. plaintiffs, that the inam has been en- 
franchised and the properties ceased to 
be inam properties, that the Civil Court 
has jurisdiction, that the patta proceed- 
ings were pending before the Inam Abo- 
lition Tribunal and that the leases ara 
true. The trial Court also found that O, 
S. No. 678 of 1968 is not barred by limi- 
tation. Upon these findings, the learned 
District Munsif, Erode, decreed both tha 
suits with costs, 


5. In the appeals filed by defendants, 
some documents were admitted as addi- 
tional evidence and marked as Exs. B.4 
to B. 36. Exs. B.4 and B.5 are the certi- 
fied copies of the decree and judgment 
dated 30-11-1971 passed in C, M. A. No, 
148 of 1970 on the file of the Minor 
Inams Abolition ‘Tribunal, Coimbatore 
dismissing the appeal of the plaintiffs 
against the order granting ryotwari patta 
to the defendants, Exs..B. 6 and B. 7 are 
‘the ‘certified copies of the decree 





Chinnappa Gounder v. S, Seshadri 





A.L R. 
d judgment passed m CMA 
No. 166 of 1970 on the file 


of the Minor Inams Abolition Tribunal, 
Coimbatore, dismissing the appeal and 
confirming the grant of patta t the de- 
fendants under Section 8 (1) of Act 30 
of 1963. Exs. B.8 to B. 36 were produced 
to show that the defendants were in. 
possession from 1916 onwards. The learn- 
ed Subordinate Judge, Erode who heard 
the appeals jointly confirmed the find- 
ings of the trial Court that the decree in 
O. S. No. 46 of 1953 is binding on all 
the defendants, that actual delivery was 
taken in execution of the decree and 
that the lease deeds are true, He found 
that the defendants have not perfected 
their title by adverse possession and that 
the lands have been enfranchised and 
they have lost the inam character, fol- 
lowing the decision in Thiruvaduthurai 
Adheenam v. State of Madras, (1970) 1 
Mad LJ 523, which has dissented from 
K. Satyamurthi v, State (AIR 1971 Mad 
885) and could not have been notified 
under Madras Act 30 of 1963 and that 
the grant of ryotwari pattas to the de- 
fendants does not oust the jurisdiction 
of the Civil Court to entertain the suit, 
On these findings, the learned Sub- 
ordinate Judge dismissed both the ap- 
peals and confirmed the trial eourt’s 
decrees with costs, 


6. Both the courts below have found 
concurrently that the decree passed in 
O, S. No, 46 of 1953 is binding on all tha 
defendants, that actual possession was 
taken in execution of the decree as \per 
the delivery aktakshis Exs, A. 4 to A. 6, 
that the leases under Exs, A, ¥ to A. 23 
and A, 26 to A, 33 alleged in the plaint 
are true and that the defendants have 
not acquired title to the suit properties 
by adverse Thesa questions 
cannot therefore be gone into in these 
second appeals, Patta p wera 
pending before the Minor Inams Aboli- 
tion Tribunal, Coimbatore, during the 
trial of these suits, Exs, B, 4 to B, 7 are 
certified copies of the decrees and judg- 
ments passed in ©. M. A.Nos, 148 and 
166 of 1970 on the file of the Minor 
Inams Abolition ‘Tribunal, Coimbatore 
and they show that the appeals preferred 
against the grant of ryotwari patta to 
the defendants under Section 8 (1) of 
Madras Act 30 of 1963, have been dis~ 
missed, S.T: A. Nos, 54 and 47 of 1972 
had been filed against the judgments and 
decrees passed in C. M. A. Nos 148 and 
166 of 1970 respectively. Those two ap- 
peals were dismissed by this court on 





1981 


26-11-1974 confirming the grant of patta 
in favour of the defendants after these 
second appeals have been filed. Exs. B.1 


to B. 3 are the pattas granted to the de- ' 


fendants. The learned Subordinate Judge 
has found in the appeals before him that 
the lands have been enfranchised and 
they had lost their inam character and 
could not therefore be notified under 
Madras Act 30 of 1968 and that the grant 
of patta to the defendants under the 
provisions of that Act, does not oust the 
jurisdiction of the Civil Court. Thus he 
has upheld the title of the plaintiffs not- 
withstanding the fact that the pattas for 
these lands had been granted under the 
provisions of Section 8 (1) of Madras Act 
30 of 1963 by the Tribunals constituted 
under that Act, Therefore the question 
for consideration is the effect of the 
Minor Inams Abolition Act 30 of 1963 on 
the plaintiffs’ case of title and whether 
in spite of the grant of pattas to the de- 
fendants under Section 8 (1) of that Act 
the Civil Court has jurisdiction to decide 
the question of title and the -plaintiffs 
are entitled to have their title to the suit 
properties declared by the Civil Court 
and recover possession of the properties 
with mesne profits, 


7. Mr. T. R. Mani, the learned coun- 
sel for the respondents submitted that 
the decisions of the authorities constitut-. 
ed under Madras Act 30 of 1963 are 
only for the purpose for which the enact- 
ment was passed, namely conversion of 
the minor inams tenure into a ryotwarl 
tenure and that the Civil Court will 
have jurisdiction to entertain suits for 
. declaration of title to the erstwhile 
minor inam lands which had become 
ryotwarl under that Act, notwithstand- 
ing the fact that finality is attached to 
the orders of the appropriate authorities 
constituted under the provisions of that 
Act. He relied upon a number of deci- 
sions and made an earnest appeal that 
the decisions of Sethuraman, J. and Bala- 
subrahamanyan, J, which will be refer- 
red to hereinafter, are in conflict with my 
view expressed in two decisions which 
will be referred to presently and there- 
fore it is desirable that the matter 
should be placed before a larger Bench 
so that the conflict may be settled and 
the subordinate courts may have proper 
guidance. But most of the decisions re- 
lied upon by Mr. T. R. Mani are deci- 
sions which had been rendered on maf- 
ters governed by the Estates (Abolition 


` and Conversion into Ryotwari) Act, Mad- 
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ras Act 26 of 1948. I shall consider those 
decisions, . 

8 A Full Bench of this Court in 
Swaminatha Odayar v. Asan Muhammad 
Rowther, . (1947) 1 Mad LJ 83: (AIR 1947 
Mad 276) observed :— 


“The Civil Court has the right to in- 
quire into the question of title to the 
land forming part of an estate within 
the meaning of the Madras Estates Land 
Act and to give consequential relief, pro- 
vided that the relief is not in respect of 
which the Revenue Court has exclusive 
jurisdiction ... ... PPE das lade. Sel , wee 
the plaintiffs say that the defendant has 
no title whatever to the land, that they 
are in lawful possession and that there- 
fore they are entitled to an injunction 
restraining the first defendant from 
interfering with their possession.’ Conse- 
quential relief of this nature cannot be 
granted by the Revenue Court, The 
Court which has jurisdiction is the Civil 
Court, and all the questions raised in the 


‘pleadings can be tried by the Civil 


Court.” 
This decision was rendered on matters 
governed by the Estates. Land Act 1 of 
1908 and the observations made there 
are not in my opinion, helpful for decid- 
ing the question involved in this case, 
9. A Full Bench of this Court has ob- 
served in Venkatarama Rao v, Musunuru 


` Venkayya, (1954) 2 Mad LJ 1: (ATR 1956 


Mad 788):— 


“In our opinion the decision of the Re- 
venue Court as to occupancy right is not 
a matter falling within its exclusive 
jurisdiction and therefore it is not res 
judicata in subsequent civil proceedings 
EEN We agree with the interpreta- 
tion of Section 189 (3) of the Madras 
Estates Land Act adopted by successiva 
Bench decisions already mentioned 
above, namely, that it is only in respect 
of disputes or matters exclusively within 
the jurisdiction of a Revenue Court that 
its decision would be binding on the par- 
ties in a subsequent civil proceeding and 
not its decision on the disputes and mat- 
ters falling exclusively within its juris- 
diction.” 

This decision also had been rendered in 
a matter to which the provisions of 
Madras Act 1 of 1908 were applicable, - 

10. Section 56-of Madras Act 26 of 
1848 reads thus:—- “ 

“56 (1) Where an estate is notified and 
ə dispute arises as to, (a) whether any 
rent due from a ryot for any fasli year 
ts in arrear or, {b) what amount of rent 
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is in arrear or (c) who the lawful ryot 
in respect of any holding is, the dispute 
shall be decided by the Settlement Off- 
cer, 


(2) Any person deeming himself aggri- 
eved by any decision of the Settlement 
Officer under sub-sec. (1) may within 
two months from the date of the decision 
or such further time as the Tribunal may 
in its discretion allow, appeal to the Tri- 
bunal; and its decision shall be final and 
not be liable to be questioned in any 
court of law.” f 


Ramachandra Iyer, J. as he then was, 
has observed in Soosai Udayar v. Andi- 
yappan ((1959) 1 Mad LJ 195) to which 
Madras Act 26 of 1948 was appiioahis, 
thus :-— 


“Under the Act there is no express ex- 
clusion of the jurisdiction of the Civil 
Court to dispose of suits involving the 
determination of the question as to who 
is entitled to the Kudivaram, but it is 
contended that Section 56 of the Act im- 
pliedly bars such suits being entertain- 
ed, 


savpennssoaness 


Section 56 does not expressly exclude 
the jurisdiction of the Civil Court; it 
confers jurisdiction — an exclusive juris- 
diction to the authorities mentioned 


therein. Section 65 of the Act which. 


deals with the exclusion of Civil Court’s 
jurisdiction does not refer to matters in 
relation to which jurisdiction is confer- 
red by- Section 56. T 
fact that the statute creates a right and 
also a remedy to get an adjudication as 
to who would be qualified to get the 
right and makes the adjudication by the 
statutory Tribunal final the Jurisdiction 
of the Civil Court should be held to be 
impliedly prohibited in regard to that 
matter. But at the same time it is clear 
that the finality that attached to the 
order of the Settlement Officer and the 
' Tribunal should be restricted to only 
that for which it was intended by the 
Act, as that jurisdiction is only for the 
purposes of the working of the Act, Le, 
to enable the grant of patta, etc........... à 
Exclusion of the Civil Court’s jurisdic- 
tion cannot by implication be held to be 
more than what is necessary for working 
out the rights created by the statute, IE 
for instance the determination as to who 
was lawful ryot of a holding becomes 
necessary for the grant of a patta under 
the Act, that would be within the ex- 
clusive jurisdiction of the tribunals wm- 
der the Act. A person should not, for 


the purpose of. obtaining. a : ryotwari - 
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patta, be enabled fo get a declaration of 
his title to kudivaram so as to force the 
Tribunals under the Act to grant the 
as the duty of deciding 
that question is invested in the Tribunel, 
Tf, however, that determination becomes 
relevant for deciding any other issue be- 
tween the parties in a civil suit, there 
can be no exclusion of jurisdiction of the. - 
Civil Court 7. .. ERA 
But if the relief claimed in a ‘civil court 
is not what is created or granted by the 
Act, e.g., the right to obtain a patta, 
but a civil right, the jurisdiction of the 
civil court which always existed cannot 
be held to be ousted as the statute does 
not either expressly or impliedly extin- 
guish such rights. It may be that for 
granting of such a relief the question to 
be decided is as to who was the rvot of 
a holding. Such a determination would 
necessarily be incidental and cannot be 
deemed to be impliedly excluded by Sec- 
tion 56, There is no provision in the Act 
to stay all suits which involve the deter- 
mination of the question as to who was 
the lawful ryot of a holding or one to 
refer that issue to the statutory tribunals 
for adjudication and to dispose of the 
suit on receipt of. a finding from: such 
Tribunals . 
It Tei be ‘that during ‘the course "of ‘the 
if the defendant is able to obtain 
atta efi the authorities he can pro- 
duce that patta as an answer to the 
plaintiffs claim that he has got superior 
title against whom decree for possession - 
cannot be granted.” 
The last sentence in the above observa- 
tion of Ramachandra Iyer, J. as he then 
was is against the plaintiffs in the pre- 
sent case, for, after the suits the defen- 
dants have obtained orders from the ap- 
propriate authorities constituted under 
Act 30 of 1963 for issue of patta in their 
favour for the suit lands and these 
orders have been confirmed by the 
Minor Inams Abolition Tribunal, Ccim- 
batore, in C. M. A. Nos, 148. and 166 of 
1970 (xs. B. 4 to B. 7) and also by this 
Court in S. T. A. Nos. 54 and 47 of 
1972 which have been dismissed on 
26-11-1974. The pattas Exs, B. 1 to B. 3 
have been issued to the defendants, 

11. State of Madras v. Parisutha 
Nadar ((1961) 2 Mad LJ 285) which re- 
lated to a matter governed by Madras 
Act 26 of 1948, came up before a Divi- 


- sion Bench of this Court, The learned 


Judges have observed :— 


“Section 11 of the Act (Act 26 of 1948) 
enables every ryot in the abolished 
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‘state to obtain a ryotwari patta in re- 
pect of his ryoti holding. Section 12 of 
he Act enables the land-holder in a 
amin estate to obtain ryotwari patta in 
espect of his private lands. Section 13 
f the Act relates to the land-holder in 
n inam estate who can obtain a ryot- 
vari patta in respect of his private 
ands, Section 15 of the Act enables the 
settlement Officer to examine the nature 
md history of all lands in respect of 
vhich the land-holder claims ryotwari 
yatta under Sections 12, 13 or 14 as the 
ase may be and to decide in respect of 
vhich lands the claim should be allow- 
d. Then there are several provisions in 
he Act regarding the fixing of the com- 
rensation amount payable, and the mode 
$ payment and distribution of the com- 
ensation amount to several claimants. 
n this process of statutory conversion of 
rstwhile zamin and inam estates into 
yotwari villages it was the land-holder 
vho lost his existence as such. Even this 
and-holder, despite the Act, is not de- 
rived of the holding of his private 
ands as he had a right to obtain a ryot- 
vari patta in respect of such lands, The 
resting of the entire estate as provided 
or under Section 3 of the Act free of 
ll encumbrances and the transfer to the 
yovernment have got to be understood 
nd interpreted in the light of the object 
f the enactment and should not be con- 
trued as having brought about a total 
‘bolition of all rights of ownership of 
wroperties lying within the limits of the 
aken over estate ... .. 

The Act does not create new rights of 
iwnership and the grant of ryotwarl 
atta under the Act is not a conferment 
f rights by way of grant or conveyance. 
The obtaining of ryotwari patta by the 
sersons entitled to such patta under the 
Act can if at all be only in recognition 
$ pre-existing rights of ownership.” 


12. The defendants in the present case 
ave produced the documents — Exs. 
3: 8 to B. 36 to show that they were in 
xosseasion of the properties from 1916 
md have been dealing with the same as 
he owners of the kudiwaram. They 
vere, even according to the plaintiffs, 
enants in respect of the properties and 
hey have executed lease deeds from 
ime to time and those leases have been 
‘ound by both the courts below to be 
rue. The Tribunals constituted under 
Act 30 of 1963 have finally decided that 
he defendants are persons entitled to 
the grant of ryotwari patta in respect of 
these lands, 
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their pre-existing rights of ownership of 
the kudiwaram. 


_ 43. In  Govindasami Naidu v, Arumu- 
gam Pillai ((1962) 2 Mad LJ 368) which 
arose under Madras Estates Land (Re - 
duction of Rent) Act, 30 of .1947, Veera- 
swami, J. as he then was, has observed: 


“It is well-settled that ouster of juris- 
diction of a civil court in regard to mat 
ters that are generally within its powers 
to entertain, cannot be readily inferred 
and that such jurisdiction could be oust- 
ed by express statutory provision in that 
behalf or it should follow as a necessary 
implication from the provisions of the 
Act. Where the civil Court has jurisdic- 
tion to grant a particular prayer, which 
is not within the power of any other 
forum, the court will have a right to de~ 
cide all questions incidental to the grant 
of such a prayer, although a different 
forum has been constituted, to decide 
such questions for certain purposes con- 
templated by the relevant statute. In 
Soosai Udayar v. Andiyappan ((1959) 1 . 
Mad LJ 195) in which the plea was that 
Section 56 of the Abolition Act was a bar 
to the jurisdiction of the civil court to 
determine matters mentioned therein, it 
was held by Ramachandra Iyer, J., that 
a civil Court’s jurisdiction to entertain a 
suit in regard to a matter within its pur- 
view cannot be taken away merely be- 
cause in deciding such matters the Court 
has to incidentally decide a matter which 
is within the jurisdiction of the Tribu- 
nals constituted under special Acts. The 
validity of this principle was recognised 
by a Division Bench of this Court -in 
Channayan Pani- 
punder (1959) 1 Mad LJ 314: (AIR 1959 
Mad 447), No doubt the Amending Act 


‘prescribes the procedure to be followed 


by the Collector in disposing of applica- 
tions te determine the character of the 
land, prescribes also the limitation for 
such applications, transfer of certain 
suits and applications under Madras Act 
(1 of 1908), appeals against the orders of 
the Collector and the finality of the 


- orders passed. by the Tribunal on ap- 


peal. But all this, in my opinion, does 
not ‘detract from the jurisdiction of the 
civil court to go into and decide inciden- 
tal matters, such as whether the land is 
ryoti, in order to grant or refuse the 
prayer for recovery of possession of the 
land.” 

This decision, as stated earlier, arose out 
of Madras Estates -Land (Reduction of 
Rent) Act 30 of 1947, and would not, in 
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my opinion, be very helpful in deciding 
the matter involved in the present suit. 


14. In Sanjeevi Naicker v, Shanmuga 
Udayar ((1965) 2 Mad LJ 204), Rama- 
murti, J. has observed :— 

Prsia only when the Revenue Auth- 
orities can grant a particular relief that 
their decisions would become final to 
that limited extent.: But if the Revenue 
Authorities cannot grant a particular 
relief, namely, relief of possession and 
declaration of title or relief of-injunc- 
tion, the orders passed or the decisions 
rendered by the authorities concerned 
under Section 64-C of Madras Act XXVI 
‘of 1948 cannot operate as a bar to the 
civil Court entertaining the suit and ad- 
judicating upon such disputed questions 
which are out of the purview of 
the authorities functioning under the 
A Sa 

This decision appears to be contrary fo 
the view expressed by Ramachandra 
Iyer, J., as he then was in Soosal Udayar 
v. Andiyappan ((1959) 1 Mad LJ 195), 
referred ta above where the learned 
Judge has observed that :— 


“It may be that during the course of 
the suit if the defendant is able to ob~ 
tain patta from the authorities he can 
produce that patta as an answer to the 
plaintiffs claim that he has got superior 
title against whom decree for possession 
cannot be granted.” 


15. The decision in Muthukumaras 
swami Pillai v. Srimushnam Vedapata= 
salai ( (1968) 2 Mad LJ 463) which arose 
under Madras Act 26 of 1963 was ren- 
dered by Ramaprasada Rao, J. as he 
then was. The suit out of which that 
decision arose was for recovery of pos- 
session of lands in the occupation of ths 
defendants as tenants under the register- 
ed lease deed and for other reliefs. The 
fearned Judge held that the Civil Court 
has jurisdiction to entertain the suit and 
has observed 

“Whether the lands are *he private 
Tands or ryoti lands is yet to be decid- 
ed by the T Tribunals constituted 
‘for the 


gam 


diction of Civil ` Courts ought not 
. to be lightly inferred. Whereas 
there is a ban on the. adjudi- 
cation of such issue by Civi 


Courts when the statutory Tribunals 
have finally decided that the land is 
ryoti, there is no such ban in cases where 
such decisions have not yet been made 
though initiated by the landlord. There 
appears to me, to be, no bar for civil 
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Courts to try such suits for 

and rent or mesne profits when the sta- 
tutory Tribunals have not yet decided 
the principal matter in controversy, The 
respondent has instituted this suit and is 
taking a risk as he is ultimately bound 
by the decision of the Tribunals, What 
ever the land-holder does has to neces 
sarily enure to the benefits of the trua 
owner, 
mately,” 
This decision appears fo be in conformi’ 
ity with the aforesaid view of Rama- 
chandra Iyer, J., as he then was express- 
ed in Soosai Udayar v, Andiyappan 
((1959) - 1 Mad LJ 195) referred to above 
and is against the plaintiffs in the pre- 
sent suit for the reasons mentioned 
hove: 

16. The Supreme Court 
the following view in Dhulabhai v. Stata 
of Madhya Pradesh (1968) 3 SCR 6621 
{AIR 1969 SC 98) 

“(1) Where the statute gives a finality 
to the orders of the special tribunals the 
civil court’s jurisdiction must be held to 
be excluded if there is adequate remedy 
to do what the civil Courts would nor- 
mally do in a suit. Such provision, how- 
ever, does not exclude those cases where 
the provisions of the particular Act have 
not been complied with or the statutory 
tribunal has not acted in conformity 
with the fundamental principles of jūdi- 
cial procedure. 

(2) Where there is an express bar of 
the jurisdiction of the court, an examina- 
tion of the scheme of the particular Act 
to find the adequacy or the’ sufficiency 
of the remedies provided may be rele- 
vant but is not decisive to sustain the 
jurisdiction of the civil Court,” 

17. After referring to the provisions 
of Sections 8, 11, 46, 47 and 43 of Tamil 
Nadu Minor Inams (Abolition and Con- 
version into Ryotwari) Act, 30 of 1963, 
in Madras’ State Wakf Board v, Vel- 
layam Chettiar (1978) 1 Mad LJ 542) I 
have expressed the view :— 

“In view of the special provisions in 
the Act whereunder an appeal could be 


fled against the order of the Assistant. 


Settlement Officer granfing patta under 
Section 11 of the Act before a Tribunal 
and against the decision of the Tribunal 
in such matter before a special Appellate 
Tribunal, it is not possible fo agree with 
the learned counsel for the appellant 
that the Civil Court will have jurisdic 
tion to go into the matter when there 
are- rival claimants for the grant of 
patta”, 


as found by the Tribunal ulti 





has expressed 
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In the present case it has not been 
contended before me by Mr, T, R. Mant 
that the provisions of the aforesaid Act 
30 of 1963, have not been complied with 
by the statutory Tribunals which heard 
C. M. A, Nos, 148 and 166 of 1970 and 
8. T. pene ee eee 2c 192 wien 
it had been finally held that the 
of Ryotwari patta to the defendan on 
respect of the suit lands by the Tribunal 
and the authority constituted under -the 
Act is proper, Nor has it been contend~ 
ed that the statutory Tribunal has not 
acted in . conformity with the funda- 
mental principles of judicial procedure, 
The said Act 30 of 1963, gives a finality 
to the decision of the Tribunals consti- 
futed under the Act and therefore it is 
not possible to hold that the Civil Court 
can once again go into that question and 
come to a different conclusion, 

18. Sections 49 and 93 of the Madras 
Hindu Religious and Charitable Endow- 
ments Act,.19 of 1951, read as:— 

“49 (1) All Office-holders and servants 
attached to a religious institution or in 
receipt of any emolument or perquisite 
therefrom shall, whether the office or 
service is hereditary or not, be. control< 
led by the trustee: and the trustee may, 
after following the prescribed procedure, 
if any, fine, suspend, remove or dismiss 
any-of them for breach of trust, inca~ 
pacity, disobedience of orders, neglect of 
duty, misconduct or other sufficient 
cause, 

2. Any office-holder or servant puni- 
shed by a trustee under sub-section (1) 
may, within one month from the date 
of the receipt of the order by him, 
appeal against the order to the Deputy 
Commissioner, 

(2) A hereditary office-holder or sere 
vant may, within one month from the 
date of the receipt by him of the order 
of the Deputy Commissioner under sub- 
section (2), prefer an appeal to the Com- 
missioner against such order”, 

**(93) No suit or other legal proceeding 
in respect of the administration or 
management of a religious institution or 
any other matter or dispute for deter- 
mining or deciding which provision is 
made in this Act shall be instituted in 
any Court of law, except under, and in 
eon Tormiky with, the provisions of this 
Natesan, J., before whom these two 
sections came up for consideration in 
Samba Nataraja v. Kalyanasabesa ( (1983) 
1 Mad LJ 153) has observed having re= 
gard to the facts of that case:— 
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“The disciplinary jurisdiction here ex- 
ercised is not. with reference to  disobe- 
dience of any legal or valid order; nor 
is there any neglect of any duty which 
the archaka owed to the institution. It is 
something wholly outside the Act and 
the body which punished the plaintiff 
bad no competence in the circumstances 
to impose any penalty whatsoever....... 
the Civil Court has jurisdiction to enter- 
tain the suit in question for the reliefs 
prayed for. 
The relief claimed in substance in that 
case related to the personal rights of, 
the plaintiff as a trustee or Dikshidar 
which he had lost by auction and sale of | 
the same pursuant to a fine invalidly 


‘levied on him, The learned Judge has 


observed :— 

“It has been repeatedly pointed out 
that the proper tribunals, for determina- 
tion of disputes as to rights and pro- 
perties are Courts and a person’s right 
to resort to a Civil Court should not be 
whittled down unless it is expressly or 
by necessary implication barred by a 
statute,” 

The observations made in that decision 
would not apply to the facts of the pre- 
sent case, where it has not been con- 


‘tended that the Tribunals constituted 


under Tamil Nadu Act 30 of 1963 had 
no competency to decide the question as 
to whether ‘the defendants are entitled 
to the grant of ryotwari patta in re- 
spect of the suit lands, 

18. In State of Madras v, Ramalinge- 
swamigal Madam { (1969) 2 Mad LJ 281) 
governed by the provisions of Madras 
Act 26 of 1948, a Division Bench of this 
count has observed :— 

sssusa: the grant of patta under Sec- 
tons "i2 to.14 of the Act read with the 
protection of continued possession of the 
private land with the landlord is only in 
recognition of the anterior title which is 
continued with different incidence . from 
the standpoint of revenue and the re- 
lationship of landlord and tenant 
the right to secure patta is given under 
the Act and it could be obtained only 
under the provisions of the Act. There- 
fore no suit would lie for the grant of 
PAlta..ccccceceee The finality under Sec- 
tion 64-C of the Act is only in respect of 
matters to be determined for the pur- 
pose of the Act, Unlike in Sections 12 
to 14 of the Act for the grant of ryot- 
wari patta to a landholder in respect of 
private lands, there is no similar express 
provision for any enquiry and grant of 


a ryotwari patta to a ryot in respect of 








16 Mad, -- 


a ryoti land. It is only by reading Sec- 
tion 11 in the light of proviso (1) to Sec- 
tion 3 (d) of the Act that an inference 
could be made that a Settlement Officer 
is enabled to grant a ryotwari patta to 
a ryot”, 

This and some other decisions which will 
be referred to have taken the view that 
the Act has not provided any machinery 
for the purpose of deciding a dispute 
between rival claimants for issue of 
ryotwari patta under Section 11 and 
that any decision of the statutory autho- 


cities on this aspect has no finality so as 
. to bar the jurisdiction of the Civil Court, . 


In Madras State Wakf Board v. Vellayam 
Chettiar, ( (1978) 1 Mad LJ 542) referred 
to above, I have held that the decisions 
rendered in regard to Section 11 of 
Madras Act 26 of 1948, would not apply 
to the facts of that case which like the 
present one is governed by Madras Act 


. 30 of 1963. 


20. In Ramamoorthy v. State of Mad- 
ras, (ILR (1970) 2 Mad 788) which arose 
out of a suit for declaration of title and 
permanent injunction against the Gov- 
ernment, Natesan, J., repelled the con~ 
tention that there is extinguishment of 
all rights of a ryot on the notification 
of an estate and there is a fresh grant 
of rights in recognition of the rights 
taken under the provisions of the Act 


- and has observed :— 


“The Act by Section 11 provides only 
for the issue of patta in respect of ryoti 
Iand. There is no provision in relation 
to Section 11 for adequate investigation 
and effective adjudication of the claim 
of a ryot that a particular: land is his 
ryoti land, and not other Tand or another 
claimant’s ryoti land.............- we. A ryot 
may be denied patta either on the 
ground that the land is. not ryoti or that 
he is not the ryot and there is nothing 
specific in the Act to oust the jurisdic- 
tion of the Civil Court in one case and 
find it for the other Of course, 
the Civil Court cannot direct the issue 
or itself grant patta. No suit would lie 
for the grant of patta. That is a matter 
within the exclusive competence of the 
authorities under the Act, for under the 
‘proviso to Section 11 despite a finding 
that the land is ryoti, the ryot may be 
denied patta” -> 
In another decision in Arumugam Chet- 
tiar v. Subramaniam Chettiar, ( (1970) 83 
Mad LW 580) which came up before 
Natesan, J., out of a suit, for declaration 
of the plaintiff's ownership of the suit 
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land acquired by prescription. and for a 
permanent injunction restraining the de- 
fendant from interfering with his pos- 
session, the contention urged before the 
learned Judge was that in view of Sec- 
tions 15 and 64-C of Act. 26 of 1948, the 
suit was not maintainable. The learned 
Judge held that the sections do not pro- 
vide for and are not intended to give an 
adjudication as to the ownership of 
Pannai land between rival claimants, 
that the decision of the Tribunal to which 
finality is attached under Section 15 (b), 
is with reference to the determination 
provided for in Section 15 (b) and it is 
with reference to which land ryotwari 
patta could be issued and not to which 
one among the several claimants is enti- 
tled to ryotwari patta and that the re- 
lief claimed can be had only in the Civil] 
Court and its jurisdiction is not barred. 
The decision also turned on the effect of 
Section 11 of Madras Act 26 of 1948. 


21. In Velayudhan Pillai v, Sandhose | 
Nadar, (1973) 1 Mad LJ 44: (AIR 1973 
Mad 299) Ramanujam, J., has expressed 
the view that :— 

.....if it is shown to be a ryoti land, 
the grant of patta by the Settlement Au=: 
thorities to one of the competing clai- 
mants will not exclude the jurisdiction 
of the Civil Court to find out as to who 
is the lawful ryot in respect of the land 
in dispute.” 


This view appears fo be in conflict 
with the one expressed by Ramachandra 
Iyer, J., as he then was in Soosai Udayar 
v. Andiyappan, ( (1959) 1 Mad LJ 195) and 
by Ramaprasada Rao, J., as he then was | 
in Muthukumaraswami Pillai v. Srimu- 
shnam Vedapatasalai, ( (1968) 2 Mad LJ 
463) referred to above, 


22. In C. V. Subayya wv. P, Anjayya, 
(AIR 1972 SC 1421) the Supreme Court 
has held that the decision of the Settle- 
ment Officer must be a decision in re- 
spect of one of the matters referred to 
in sub-section (1) of Section 56 of Mad- 
ras Act 26 of 1948, and that the question 
whether the suit lands continued to be 
communal lands does not fall within the 
scope of that section on the ground that 
the rights of the community over com- 
munal lands which were not created by 
the principal or any other landholder 
cannot be said to have been abrogated 
by clause (c) of Section 3 of the Estates 
Abolition Act. This decision does not 
appear to be helpful for deciding the 
matter in issue in the present case, 
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- 23. Ismail, J., has - observed in’ Nara- 


yanaswami Vélalar ve Rangaswami 
Konar, ( (1973) 86 Mad LW 276) to which 


provisions of Madras Act 26 of 1948 ap- 


plied thus :— 


“Simply as a matter of construction 
without any reference to any decided 
cases, it will follow that Section 15 (1) 
of the Act vests exclusive jurisdiction in 
the Settlement Officer to examine the 
nature and history of all lands in respect 
of which the landholder claims ryotwari 
patta “under Sections 12, 13 or 14, as the 
case may be and to decide in respect of 
which lands the claim should be allowed. 
The jurisdiction of: the Tribunal on ap- 
peal will be co-extensive with that of 
the Settlement Officer under Section 15 
(1) and therefore the tribunal also has 
got identical jurisdiction to examine the 
nature and history of all the lands in 
respect of which the landholder claims 
ryotwari patta and fo decide in respect 
of which lands the claim should be al- 
lowed, „Then comes the crucial provi- 
sion, namely, CL (b) of sub-section (2) 
of Section 15. It provides in express 
and unambiguous language that the deci- 
. sion of the Tribunal on any such appeal 
shall be final and not be liable to be 
questioned in any court of law. When 


the section refers to the decision of the © 


Tribunal, that must be correlated to the 
obligation and jurisdiction of the Tribu- 
nal or the Settlement Officer, as contem- 
plated by Section 16(1), namely, to ex- 
amine the nature and history of all lands 
in respect of which the landholder claims 
ryotwari patta and to decide in respect 
of which lands the claims should be al- 
lowed, Therefore the decision rendered 
by the Settlement Officer and Tribunal, 
as a result of the examination of the 
nature and history of the land as to its 
character and the decision as to in re- 
spect of which land, the landholder will 
be entitled. to a patta, are all matters 
entrusted to the exclusive jurisdiction of 
the Settlement Officer and the Tribunal. 
The decision contemplated in S. 15 (2) (b) 
of the Act refers to the. determination 
of these questions . entrusted to its ex- 
clusive jurisdiction and such determina- 
tion has been rendered final in specific 
and unqualified 


stands is absolute and . unqualified ‘and 
does not admit of any exception or quali- 
fication .....eeee eens Therefore, 
that principle, the question for considera- 
- fion will.be, when: the Settlement Officer 
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‘or the Tribunal ‘acts ‘under Section 15 of 


terms by that section. - 
The Language of Section 15 (2) (b) as it | 


applying. 
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the Act and determines that a particular 
piece of land is a private land, is it a 
determination on a question which had 


` been entrusted to the exclusive jurisdic- 


tion of the Settlement Officer or the 
Tribunal? If it is a determination on an 
incidental question, there must be some- 
thing else which is primary to which 
this question is incidental, which has 
been entrusted to the exclusive jurisdic- 
tion of the Settlement Officer or the Tri- 
bunal. I am unable to see from the 
scheme of the Aċt any primary matter 
entrusted to the determination of the 
Settlement Officer -or the Tribunal to 
which the determination of the character 


`of the land as private land can be said 


to be an incidental one, As I have point- 
ed out already there had been some loose 
argument that the primary jurisdiction 
entrusted to the Settlement Officer and 
the Tribunal is the grant of patta and 
the determination whether a particular 
piece of land is private or not is inci- 
dental to the exercise of that primary 
Jurisdiction. I have also expressed my 
opinion that there is no. substance in 
this argument, because there cannot be 
a ryotwari patta in the vacuum and the 
patta must be relatable to a particular 
piece of land and the grant of patta is 
merely a mechanical act flowing from 
the decision as to the character of the 
Iland and the particular piece of land in 
respect of which the claim of the land- 
holder should be allowed. Once that de- 


‘cision has been arrived at, the grant or 


issue of a patta is simply a matter of 
course consequent on that decision and 
therefore the physical or mechanical act 
of granting patta cannot be said to be 
the primary matter entrusted to the ex- 
clusive jurisdiction of the Settlement 
Officer or the Tribunal to which determi- 
nation of the character of the land can 
be said to be an incidental one, On the 
other hand, the language of S. 15 (1) of 
the Act requires the “Settlement Officer” 
to examine the nature and history of the 
land and to decide in respect of which 
land land-holder will be entitled to a 
patta and the scheme of the Act makes 
ft indisputably clear that the determina- 
tion of the character of the land as well 
as the determination of the entitlement 
of the landholder to a ryotwari patta in 
respect of particular piece of land are 
primary matters entrusted to the exclu- 


sive jurisdiction: of the Settlement Officer - 
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and the tribunal and therefore the deci- 
sion rendered by them in that behalf 
acquires the finality contemplated by 
Section 15 (2) (b) of the Act and such 
decisions become unimpeachable in any 
civil court”, 

24, In Lakshminarayana Ayyar v, Nal= 
lachi Ammal ((1974) 1 Mad LJ 424) Kail- 
asam and N, S, Ramaswami, JJ., have 
expressed the opinion that the Legisla- 
ture did not intend S. 56 (1) (c) to be re- 
lated to Section 11 of the Act, They 
have observed that :—~ 


“I£ Section 56 (1) (cJ is not to be linked. 
with Section 11 of the Act, then the 
basis of the contentions of Mr, Sundaram 
Iyer, learned counsel for the appellants, 
fails. The contention has been that as 
the Settlement Officer has already decid- 
ed the question as to who was entitled 
to ryotwari patta and that decision has 
become final by virtue of Section 56 of 
the Act, the parties are bound by tha 
same and it is not open to the Civif 
Court to go into that question afresh, 
From the foregoing discussion it will be 
clear that the grant of patta by the Set- 
tlement Officer fo the first defendant is 
not an order coming under Sec. 56 (1) (c) 
„and thereby ‘the order becoming final 
under sub-section (2) of that section, . 


Even assuming that Section 56 can bë 
linked to Section 11 regarding the grant 
of patta to ryotwari lands, still we are 
of opinion that the decision of the Settle- 
ment Officer can be only for the purpose 
of the Act and that it would not debar 
a Civil Court from deciding title and 
Possession. 

. Assuming that the grant of patta by 
fhe Settlement Officer under Section {11 
to one of the claimants and refusal to 
. grant such patta to another amounts fo 
a final decision as to who was entitled 
to a ryotwari patta and the same is nof 
Hable to be questioned in any Court of 
Law, it would not mean that the person 
to whom the ryotwari patta has been is« 
sued alone has title to the land and the 
same cannot be challenged, The ques- 
tion of title has necessarily fo be gone 
into by the Civil Court and certainly is 
not a matter within the jurisdiction of 
the Settlement Authorities”, 

It has to be noted that the learned 
Judges agreed with the following obser- 
vations of Natesan, J., in Ramarmoorthy 
v. State of Madras (ILR (1970) 2 Mad 
_ 788), referred to earlier, 

“In effect both possession and title of 


person who is entitled to a ryotwari 
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patta are saved- from the effect of tha 
notification under Section 3 (h) of the 
Madras Estates (Abolition and Conver- 
sion into Ryotwari) Act, The interest of 
the ryot in land in the estate is separate 
and distinct, he being a co-owner or, as 
occasionally stated, a co-partner with 
the landholder, He is not given any 
compensation, as his ownership of the 
kudiwaram is not affected by taking over 

the estate, On the abolition of the 
estate, his rights of occupancy in the 
land. are not extinguished and transfer-~ 
red to the Government but continued in 
him, Under the Act, he is entitled to 
be granted ryotwari patta for his former 
ryoti holding as the Act makes him a 
ryotwari proprietor of the holding, Ob- 
taining of ryotwarl patta by the persons 
entitled to the patta under the Act can, 
if at all, be only in recognition of pre- 
existing rights of ownership”, 

25. Ismail, J., has observed in his de~ 
cision in Minor Andi v. Kada Vaithilinga 
Konar in S, A. No, 2061 of 1973 reported 
in 1976 TLNJ 492, that a Bench of this 
court has held in L, P, A. No. 18 of 1968, 
that the question of title will have to 
follow a decision under the provisions of 
the Act 26 of 1963 to grant patta. In the 
case before the learned Judge the order 
of the Assistant Settlement. Officer was 
a recent one and it was represented 
that an appeal has been preferred against 
that order. The learned Judge has ob- 
served that the final disposal of the 
patta proceedings will be absolutely re- 
levant and material for: the disposal of 
the suit instituted by the plaintiffs. In 
that view, the learned Judge has re- 
manded the first appeal to the lower ap- 
pellate court for fresh disposal, 

26. In the case which came up before 
Kailasam, J., as he then was reported in 
Rathinasabapathi Servai v. Sannas 
Ambalagaran, ( (1966) 1 Mad LJ 190) patta 
had been granted to the Zamindar and 
the defendants contended that the lands 
were ryoti lands which were in the pos- 
session of themselves and their predeces~ 
sors-in-title and were not the pannal 
lands of the zamindar and that the grant 
of patta to the zamindar was without 
going into the merits and it was in- 
valid and not final and binding on them, 
The learned Judge held that decision of 
the Settlement Officer which had nof 
been appealed against, regarding tha 
nature of the land in a notified estate by 
the grant of ryotwari patta is final and 
that the Civil Court has no jurisdiction 
to go into that question, It may be stated 
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here that I have taken a similar view 
in Shukur v, Sundara Mudaliar, (1976 2 
Mad LJ 332) in which reference. has been 
made to the above decision: ot Kailasam, 
J., ha he then was, ` 

In Rajesekaran v, Elumalai 
palin ( (1976) 1 Mad LJ. 288) in which 
reference has been made to the decision 
of Ramanujam, J., in Subbiah Pillai v, 
Veerabadran, (1979 TLNJ 333), but not 
to the aforesaid decision of Kailasam, J. 
as he then was (Rathinasabapathi Servai 
v. Sannasi Ambalagaran, (1966) 1 Mad 
LJ 190) —- Sethuraman, J., has observed 
in relation to Section 11 of Madras Act 
26 of 1948, as already stated, that the Act 
has not provided any machinery for thea 
purpose of deciding a dispute between 
. Tival claimants for a ryotwarl patta 
under Section 11 and that any decision 


of the statutory authorities on this as- . 


pect has no finality so as to bar the juris- 
diction of courts. In another decision 
in Jumma Mosque, Salavakkam v, Sulai- 
man Sheriff ((1978) 2 Mad LJ 99) which 
arose under Madras Act 30 of 1963, Set- 


by 
learned Judge in a prior decision in 
Rajesekaran v. Elumalai Gounder ( (1976) 
1 Mad LJ 288), The learned Judge after 
extracting Section 46 of that Act has 
observed in his judgment :— 

“Section 43 provides that the decision 
of a Tribunal in any proceeding under 
the Act on any matter falling within its 
jurisdiction is binding on the parties and 
persons claiming under them, in any suit 
or proceeding in a Civil Court, in so far 


as such matter is in issue between the. 


is restricted to any matter fall- 


parties l: 
ing within the. jurisdiction of the Tri=- 


bunal or the Appellate Tribunal. In the 
present case the decision which is relied 
on by the respondents as constituting the 
bar to the present proceedings is the one 
decided by the Tribunal exercising juris- 
diction under Section 11 (3). Section 11, 
as already pointed out, provides for the 
grant of ryotwari patta and the Assis- 
tant Settlement Officer has to decide 
this question in respect of. the land over 
which any claim is made, The jurisdic- 
tion of the Assistant Settlement Officer 
is merely for the purpose of granting a 
patta and not to decide any dispute as 
fo title, It is his decision, which is the 
subject matter of the appeal before the 
Tribunal and the Jurisdiction of the 
Tribunal is also restricted to finding ouf 
the person in whose favour the ryotwari 
patta is to be issued, As the tribunal 
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has no jurisdiction to go into the ques- 
tion of title to the land, as such. I do not 
consider that the bar enacted in Sec, 43 
operates in the present case so as to dis- 
entitle the plaintiffs from filing the pre- 
sent suit.” ™ 


It was alleged in that suit for declara- 
tion and injunction that the grant of 


_ patta in favour of the first defendant was 


erroneous. No reference has been made 
in this decision of Sethuraman, J., to the 
decision of Kailasam, J., as he then was 
in Rathnasabapathi Servai v. Sannasi 
Ambalagaran, ( (1966) 1 Mad LJ 190) or fo 
the decision in Shukur v, Sundara Muda- 
Har, ((1976) 2 Mad LJ 332) rendered by 
me, 


28. Balasubrahmanyan, J. has speci- 
fically dissented from the view expressed 
by me in the decision in Shukur v. 
Sundara Mudaliar, ( (1976) 2 Mad LJ 332) 
in his decision in Mariammal v, Kumara- 
swamy Chettiar (1978 TLNJ 528) which 
relates- to Section 11 of Madras Act 26 
eà 1948, The learned Judge has observ- 

sebenesas I must hold the patta issued by 
< Settienient Officer even under the 
proceedings under Act 26 of 1948, 
cannot be regarded as evidence of title 
at all, The learned counsel brought to 


‘my notice the judgment of a learned 


single Judge of his Court Varadarajan, J., 
reported in (1976) 2 Mad LJ 332, in sup- 
port of his contention that where a 
patta had been granted under Act 26 of 
1948, it is not open to a Civil Court to 
examine whether the party concerned 
had no titie to the lands or was not 
entitled to the grant of ryotwari patta. 
With respect to the learned Judge I do 
not think that the machinery for the 
issue of a ryotwari patta under Act 26 
of 1948 has the effect. which the learned 
Judge says it has, It may be that the 
Settlement Officer, an authority function- 
ing under the Act, has jurisdiction to 
enquire into the matters relevant for 
the issue of patta and it may be that 
his decision, so far it goes, may be re- 
garded as final, -But when a question 
arises as to the title to the land in re- 
spect of which the Settlement Officer 
has issued patta, the mere official act of 
issuing a patta could not, in my view, 
be regarded as conclusive, or act as a 
bar to a consideration by a Civil Court 
of basic questions as to title”, 

28. In Madras State Wakf Board v. 
Vellayam Chettiar ( (1978) 1 Mad LJ 542), 
I have observed that the decisions in 


. arose 
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` Adakalathammal. v, Chinnayan Panipun- 
der (1959) 1 Mad LJ 314: (AIR 1959 Mad 
447) Krishnaswami Thevar v. Perumal 
Konar (1961) 1 Mad LJ 168 (169): C.V. 
Subbayya v. P. Anjayya; (1974) 1 Mad 
LJ 58: (AIR 1972 SC 1421) and Subbiah 
Pillai v. Veerabadran (S. A, No. 1090 of 
1976): (Reported in 1977 TLNJ 333 (Mad)) 
out of decisions relating 
to lands governed by Act 26 
of 1948 and are not relevant 
tor the purpose of cases governed 
by Madras Act 30 of 1963. In that deci- 
sion I have expressed the view that the 
title to the land vests in the Government 
on and from the appointed day. by virtue 


of the notification under Section 3 (b) of, 


he Act 30 of 1963 and by the grant of 
patta under the provisions of that Act, 
the rights of the person to whom patta 

as granted to be in possession of the 
and is recognised by the Government, 
. In making the ‘observation, I relied upon 
the observations of Ramachandra Iyer, 
J., as he then was in Krishnaswami 
Thevar v. Perumal Konar (1961) 1° Mad 
LJ 168 (169) that:—- 

“a ryotwari pattadar is treated as the 
proprietor by being made liable to pay 
the assessment directly to the Govern= 
ment”, 


In that decision T have further observed: 


“No doubt when the question of title” 


to the properties is sought to be raised 
in the present suit for possession, it is 


open to the respondents to contend that. 


this question cannot be gone into by the 
Civil Court having regard to the specific 
provisions contained in Act XXX of 
1963 and that the appellant is not entitl- 
ed to recover possession of the property 
not having obtained patta for the same 
under the provisions of the Act”, 


30. Balasubrahmanyan, J., speaking 
for himself and Kailasam, C. J. in Kariva- 
radaraja Perumal Temple, Pollachi v. 
K. S.J. Raju Chettiar ((1978) 91 Mad. LW 
142) to which the provisions of Madras 
Act 30 of 1963 applied, has observed :—~ 

“Mr. Narayanaswami referred to Sec 
tion 30 (3) of the Act which lays down 
that the Special Appellate Tribunal 
shall, subject to the provisions of Sec- 
tion ‘47-A, have the: same powers as are 
vested in a civil court under the Civil 
P. C. (Central Act V of 1908) when hear- 
ing an appeal. He also referred us to 
Section 46 of the Act which provides 
that any order passed by any officer, the 
Government or other authority or any 
decision of the Tribunal or the. Special 


- ‘Appellate Tribunal. under this Act. in. re-. - 
he 
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spect of matters to be determined for the 
purposes of this Act, shall, subject only 
to any appeal or revision provided under 
this Act, be final, But, we do not regard 
these provisions in the Act as in any way 
restricting or. limiting our powers as an 
Appellate Tribunal to determine finally 
and effectively the question of issue of 
ryotwari patta or any other matter that 
may come before us in appeal, Section 48 
itself indicates that the orders to be 
passed by the Special Tribunals and Ap- 
pellate Tribunal shall not be liable to be 
questioned in a court of law, thereby im- 
plying that while acting under Sec. 30, 
the High Court does not function as a 
court of law.” 


The learned Judges including Bala~ 
subrahmanyan, J. appear to have taken 
the view in this decision that the deci- 
sions of the Special Appellate Tribunal 
under Act 30 of 1963 are final and in’ 
view of Section 46 of that Act, are not 
liable to be questioned in any court of 
law. Having regard to that decision, the 
observations of Ramachandra Iyer, J. as 
he then was in Soosai Udayar v. Andi- 
yappan ((1959) 1 Mad LJ 195) that “It 
may be that during the course of the suit 
if the defendant is able to obtain patta 
from the authorities he can produce that 
patta as an aswer to the plaintiffs claim 
that he has got superior title against 
whom decree for possession cannot be 
granted”, the observations of Rama- 
prasada Rao, J. as he then was in Muthu- 
kumaraswami Pillai v. Srimushnam 
Vedapatasalai ((1968) 2 Mad LJ 463) that 
“There appears to me, to be, no bar for 
Civil Courts to try such suits for posses- 
sion and rent or mesne profits when the 
statutory Tribunals have not yet decid- 
ed the principal matter in controversy. 
The respondent has instituted this suit 
and is taking a risk as he is ultimately 
bound by the decision of the Tribunals, 
Whatever the landholder does has to. 
necessarily enure to the benefits of the’ 
true owner, as found by the Tribunal ul- 
timately”, the view expressed by Ismail, 

J. in Minor Andi v. Kada Vaithilinga 
Konar in S. A. No. 2061 of 1973: reported 

in 1978 TLNJ 492 that the final disposal 
of the patta proceedings will be. abso- 
lutely relevant and material for the dis~ 
posal of the suit instituted by the plain- 
tiffs and the view expressed by me in 
Madras State Wakf Board v. Vellayam 
Chettiar ((1978).1 Mad LJ 542) that when 
the question of title to the property | is. 
sought to be raised in those suits for pos- . 
session; it is.open to. the respondents. in | 
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that case to contend. . that this’ question 
cannot be gone into. by the Civil Courts 


having regard to the provisions contain- - 


ed :in Act 30 of 1963; the appellant is not 
entitled to recover possession of the pro- 
perties not having obtained patta for the 
lands under the provisions of that Act, 
and the fact that it has been finally held 
in S.T.A. Nos. 54 and 47 of 1972 in which 
the judgments and decrees of the Minor 
Inams Abolition Tribunal, Coimbatore in 
C.M.A. Nos, 148 & 166 of 1970 that the 
defendants in the present suit are entitled 
to the grant of ryotwari patta (Exs. B-4 
to B-7) have been confirmed, I am of the 
opinion that there is no need to place 
these second appeals before a larger 


Bench and that in view of the fact. that | 


the defendants have been finally found 
by the Special Appellate. Tribunal tc be 
entitled to grant of. ryotwari patta in re- 
spect of these lands, the plaintiffs are 
not entitled to have a declaration of 
their title to the suit- properties and to 
recover possession of the properties, 


though no doubt, when the suits were in-. 


stituted the civil court could not be stat- 
ed to have had no jurisdiction to enter- 
tain the suits, The result is both the ap- 
peals succeed and are allowed and the 
suits are dismissed, but without costs 
throughout in the circumstances of the 


Case, ; 
Appeals allowed, 
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Tikamchand Mithalal Jain, Peti- 
aii v. M R, Narasimhachari, Respon- 
ent, 

Civil Revyn. Petn, No. 392 of 1978, D/- 
Ẹ-3-1980, 


(A) T. N. Buildings (Lease and Rent 
Control) Act (18 of 1960), S. 30 — Let- 
ting for residential and non-residential 
we — Provision not attracted, 


Section 30 which exempts buildings 1e 
for residential use on a monthly rent ex- 
Rs, 400/- from the purview of 

the Act will not apply to cases of letting 
for both non-residential and residential 
uses, | (Para 9) 


T. N. Buildings (Lease and Rent 
Control) Act (18 of 1960), Ss. 30 and 16 
(3) (a) (i) — Eviction Petition under Sec- 
tion 10 (3) (a) (i) — Rate of rent disputed 
— Exemption of building from Act under 
S. 30 could not be pleaded. f 
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. The landlord: sought ` eviction -of.'.the 
tenant under Section 10 (3) (a) (i) of the 


‘above T. N, Act for bona fide accommo- 
` dation of his son and daughter in law, 


While the landlord pleaded that the rent 
was Rs. 485/- the tenant stated it was 
only Rs. 225/-. The tenant’s plea that the 
rent for residential use being more than 
Rs. 400/- the building was exempt under 
Section 30 of the Act was rejected ob- 
serving that in the proceeding filed by 
the landlord rent payable by the tenant 


-could not be gone into and the matter 


being in dispute it was not open to the 
tenant to plead exemption. (Para 9) 


(C) T. N. Buildings (Lease and Rent 
Control) Act (18 of 1960), Ss. 30 and 25 
— Question of exemption under Sec, 38 
pressed for the first time while arguing 
revision u/s. 25 was not entertained. 

(Para 8) 


(D) T. N. Buildings (Lease and Rent 
Control) Act (18 of 1960), S. 10 (3) (a) 
(i) and (ii) — Buildings equally let for 
both residential and non-residential use 
— Landlord could apply for his own 
e or non-residential use or. for 

th, - . 


Where the tenancy was equally ‘for 
Tesidential and non-residential uses the 
landlord could seek eviction of the 
tenant either for his own bona fide resi- 
dential use under Section 10 (3) (a) (i) 
or' for non-residential use under Sec. 10 
(3) (a) (ii) or for both, AIR 1952 Mad 
413 (FB) and AIR 1972 Mad 263, Foll; 
C. R. P. No, 3021 of 1974, D/- 20-4-1978 
(Mad), Dist; ATR 1963 SC 337, Dist. 

(Para 10) 
Cases Referred : Chronological Paras 
(1978) C.R.P. No. 3021 of 1974, D/- 20-4- 


1978 (Mad), Nemichand v, Fathima 
Bivi 11 
AIR 1972 Mad 263 4,10 - 

AIR 1968 SC 438 10 


AIR 1963 SC 337: (1962) 2 SCR 678 10 
AIR 1952 Mad 413: (1952) 1 Mad LJ 390 
(FB) 5, 10, 11 
H. Mardia, for Petitioner; R. Krishna- 
murthi and A, R., Lakshmanan, for Re- 
spondent, 


ORDER :— This is a revision petition 
preferred under Section 25 of the Tamu 
Nadu Buildings (Lease and Rent Control) 
Act (hereinafter referred to as the Act) 
against the order of eviction passed 
against the petitioner by the Rent. Con- 
troller, Madurai in R. C. O. P. 569 of 
1975. on the file of his court and confirm-. 
ed. by. the. Appellate: Authority (Principal 











22 Mad. 
Sub Judge, Madurai) in C, M. A. 146 of 
1977 on the file of his court, 

2. The respondent, who is the land- 
lord, leased out the ‘petition premises 
some years ago on a monthly rent of Ru- 
pees 485/-. The demised premises com- 
prises a portion of the ground floor, 
wherein the petitioner is having his busi- 
ness and the entire first floor, wherein 
the petitioner is residing with his family. 
The respondent sought the eviction of 
the petitioner from the demised 
under Section 10 (3) (a) @) of the Act, 
on the ground that one of his sons, by 
name, Radhakrishnan, who is a practis- 
ing advocate at Madurai, has married a 
lady doctor and they are bona fide in 
need of the demised premises for their 
residence-cum-professional activities. 

3. The petitioner resisted the petition 
for eviction on various grounds, He first 
disputed the quantum of rent and alleg- 
ed that the monthly rent was only Ru- 
pees 225, and not Rs, 485. He nextly con- 
tended that since the demised premises 
‘had been leased out to him for residen- 
tial as well as non-residential purposes, 
the ‘landlord’s application under Sec. 10 
(3) (a) (i) of the Act was not maintain- 
able. He further contended that the son 
and daughter-in-law of the landlord 
were not genuinely in need of the build- 
ing and the petition had been filed with 
an oblique motive, since he refused to 
pay the enhanced rent that was demand- 
ed of him by the landlord, 

4, The Rent Controller, rejected all 
the contentions of the tenant and order- 
ed eviction. In so far as the objection 
raised about the landlord not being en- 
titled to ask for possession of the build- 
ing for residential when the 
premises had been let out for residential 
as well as non-residential purposes, the 
Rent Controller applied the ratio laid 
down in Moinuddin v. Rukmani AIR 
1972 Mad 263 and held that where a 
building has been let out for residential 
as well as non-residential purposes, the 
landlord was entitled to seek recovery of 
possession of the building either for resi- 
dential or for non-residential purposes, 


5. The Appellate Authority affirmed. 


the view taken by the Rent Controller, 
and pointed out that as per the decisions 
in Dakshinamurthi v, Thulajibai (1952) 1 
Mad LJ 390: (AIR 1952 Mad 418) (FB), 
where the court finds the letting to be 
equally for residential and non-residen- 
tial purposes and not mainly or substan- 
tially for the one or the other kind of 
purpose, the application by the landlord 
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would be maintainable etther under Sec- 
lon 7 (3) (a) (i) or Section ¥ (3) (a) (ii) 
of the old Act, corresponding to Secs. 10 
(3) (a) @ and 10 (3). (a) (ii) of the pre- 
sent Act. The Appellate Authority also 
found that the landlord bona fide requir- 
ed the premises for the occupation of his 
son and daughter-in-law, and therefore, 
the tenant was bound to vacate the pre- 
mises, Accordingly, he confirmed the 
order of eviction passed by the Rent 
Controller, ; . 

6. In fhe revision petition, Mr. Him- 
matial Mardia, learned counsel for the 
petitioner, repeated the contentions that 
were put forward by the tenant before 
the Rent Controller and the Appellate 
Authority, and raised a further conten- 
tion that in view of Section 30 of the 
Act, the Rent Controller had no jurisdic- 
tion to entertain the petition filed by the 


landlord, 


(in paragraph 7 of the Order the 
evidence regarding the bona fides of 
the Iandlord’s requirement was consider- 
ed and upheld), i 


8 Before dealing with the second of 
the contentions of Mr. Mardia, I will 
deal with the new ground of objection 
raised in. the revision petition, This ob- 
jection does not find a place in the 
grounds of revision and is put forward 
only at the time of arguments, The argu- 
ment of Mr. Mardia runs thus — Under 
sub-clause (ii) of Section 30 of the Act, 
nothing contained in the Act will apply 
to any residential building or part there- 
of occupied by any one tenant, if the 
monthly rent paid by him in respect of 
that building or part exceeds Rs. 400/-, 
Placing reliance on this provision, Mr, 
Mardia argued that the landlord can 
treat the building either as residential or 
non-residential and since he required 
the building under Section 10 (3) (a) 0), 
it must be taken that the demised pre- 
mises would amount only to a residential 
building, and since according to the land- 
lord, the rent was over Rs, 400, tha 
provisions of the Act are not attracted 
and consequently, the landlord can only 
file a suit in ejectment in the civil court 
and he is not entitled to institute pro- 
ceedings under the Act for eviction of 
the tenant. His further argument was 


` that if the landlord wanted to get over 


the exemption contained in Section 30 
and treat the building as a non-residen~ 
tial one, then he should have filed his 
petition under Section 19 (3) (a) (ii) and 
not under Section 10 (3) (a) (i): The con- 
tention of Mr, Mardia cannot be count- 
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anced for more than one reason. In the 
place, this. ground of objection has 
ot been raised. before the Rent Control- 








der Section 25 of the Act. 
9. “Secondly; the stand taken by. the 


ion is a matter of controversy. It is ap- 
posite to mention here that in the pro- 


the rent payable by the tenant arises, It 
was stated at the Bar that the landlord 
has filed a civil suit against the petitioner 
for the recovery of arrears of rent and 
even in those proceedings, the petitioner 
has taken the stand that the rent pay- 
able for the premises is only Rs. 225 and 
not Rs. 485. . Therefore, for all that we 
know, the petitioner: may succeed in his 
defence in the suit. It is significant to 
note that the petitioner does not concede 
in this proceeding that the rent for the 
premises is the. figure mentioned by the 
landlord and not the figure mentioned by 
him. In such circumstances, it cannot be 
categorically stated that the rent for the 
building is more than Rs, 400 and there- 
fore, Sec. 30 will be a bar to the action 
instituted by the landlord. Over and 
there remains the 







for residential as well as non-residential 
purposes, Admittedly, the petitioner is 
carrying on his business in a portion of 


which is used: pure and 


10. PE T hs 
second of the objections put forward by 
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the ground floor and is.using the entire 


ed, because it will appiy to a residential- 
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the petitioner.. The. contention -put for- 
ward is, that since the building had been 
let out for -residential as well as non- 
residential purposes, it is not open to the 


- landlord to seek recovery of possession 


of the premises.either for residential or 
non-residential purposes and the land- 
lord cannot seek relief either under Sec- 


‘tion 10 (3) (a) (i) or Section 10 (3) (a) 


(ii). In support of this argument, Mr. 
Mardia placed reliance on Dr. Gopal Das 
Varma v, Dr. S. K. Bhardwaj AIR 1963 
SC 337: (1962) 2 SCR 678, and Sanyal 
v. Gianchand AIR 1968 SC 438. I have 
carefully gone through these decisions 
arid they lend support to Mr. Mardia’s 
contentions, However, on a ilttle seru- 
tiny, it becomes manifestly clear that the 
authorities cannot be of any help to the 
petitioner, Those cases. were decided 
with reference to the provisions of Delhi 
and Ajmer Rent Control Act 1952. In 


‘that legislation, the wording is -entirely 


different from the Act, and the accent in 
the relevant clause, viz. Section 13 (1) 
(e) is upon the letting- out of the pre- 
mises for residential purposes. The words 
used are ‘premises let for residential 
purpose’. On the other hand, under the 
Tamil Nadu Act, there is reference in 
Ri 10 .(3) (a) (i) only to ‘a residen- 

building’ and in Section 10 (3) (a) 
i 7 to ‘a non-residential building. The 
purpose for which the building was let 
out is not placed in the forefront under 
Section 10 (3) (a) (i) and Section 10 (3) 
(a) (ii). Then again, it has to be. noted 
that the Tamil Nadu Act specifically 
interdicts under Section 21, the conver- 
sion of a residential building into a non- 
residential building without the permis- 
sion in writing of the’ Controller. The 
relevant provisions of the Madras Build- 
ings and Rent Control) Act 25 
of 1949 viz., Sections 7 (3) (a)-(i) and 7 
(3) (a) Gi) have been construed by a Full 
Bench of this court in Dakshinamurthi v. 
Tulajibai . (1952) 1 Mad LJ 390: (AIR 
1952. Mad 413) (FB), After considering 
the various aspects of the matter elabo- 
rately,. the Full Bench has held that 
where the court finds the letting to be 


‘equally for residential and non-residen- 


tial purposes and not mainly or substan< 


Wally for the one or the other kind of 


purpose, the application by the landlord 
would be maintainable either under Sec- 
tion ¥ (3) (a) G) or Section 7 (3) (a) (i) 
of the old Act, The Full Bench decision 
has been followed in Moinuddin v, Ruk- 
mani ATR 1972 Mad 263, already refer- 
red tos Sections 10 (3) (a) (i) and 10 (3 
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{a) (ii) occurring in the present Act is- 


in pari materia with Sec, 7 (3) (a) (i) and ` 


Section 7 (3) (a) (i) of the 1949 Act. 
Therefore, it follows that the ratio laid 
down by’ the Full Bench will be appli- 
cable to the relevant provisions of the 
present ate as well, In addition; it must 
be noticed that the landlord seeks recov- 
ery of possession of the building not only 
for the residential occupation of his son 
and daughter-in-law, but also for pur- 
poses of their professional requirements. 


11. Mr. Mardia invited my attention 
to an unreported decision of Surya- 
murthi, J. in Nemichand Vajaj v. 
Fathima Bivi, C. R. P. No. 3021 of 1974 
dated 20-4-1978 (Mad). In the judgment, 
there is an observation that as the build- 
ing is used both as residence and for 
business, the provisions of Section 10 (3) 
(a) (iii) of the Tamil Nadu Buildings 
(Lease and Rent Control) Act are not 
available to the landlord for evicting the 
tenant. This decision cannot advance the 
petitioner’s case in any manner, because 
the observations of Suryamurthi, J. is in 
the nature of obiter., The landlady in 
that case sought eviction of the tenant 
on the ground of wilful default in pay- 
ment of rent, Section 10 (2) (i) and un- 
authorised subletting, Section 10 (2) (ii) 
(a). Both the grounds were not establish- 
ed and therefore, the petition came to be 
dismissed, It was only incidentally the 
learned Judge has made the observation 
about the petition being not. maintainble 
under Section 10 (3) (a) (iii) of the Act. 
Moreover, the judgment has not taken 
note of the Full Bench judgment: in 
Dakshinamurthi v. Thulajibai, (1952) 1 
Mad LJ 390: (AIR 1952 Mad 413) 
(FB). In such circumstances, both 
in law and on facts, the peti- 
tioner’s 
tained, Thus, on a consideration of 
all factors, I find that none of the con- 
tentions of the revision petitioner has 
any merit in it. Consequently, the revi- 
sion petition has to fail and will accord- 
ingly stand dismissed with costs, The 
petitioner (tenant) is given time till 31- 5- 
1980 So vacate the premises. 


Petition dismissed. 


- G. Lakshmi Ammal v: E Chettiar- 


contentions cannot be sus-. 
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‘G. Lakshmi Ammal, Petitioner v. Elu- 
malai Chettiar and others, Respondents. 


` Tr. C. M.P. Nos. 1528 and 1529 of 1980, _ 
D/- 30-4-1980.* 


(A) Civil P. C. (5 of 1908), S. 24 (1) (b) 
— Madras Buildings (Lease and Rent 
Control) Act (15 of 1960), Ss. 2 (3) & 23 
— Proceedings pending before Rent Con- 
troller — Application under S, 24 (1) (b) 
for transfer to another — Rent Control- 
ler is not a court but a persona designata 
Application is not maintainable 
(Madras arenes (Lease & Rent Kampon 
Rules 1961, R. 16). | 


A Rent Controller functioning under | 
Sec. 2 (3) or an appellate authority under 
Sec. 23 is not a court but a persona 
designata. Therefore an application made 
before the High Court under Section 24 
for transfer of proceedings from one con- 
troller to another is not maintainable — 
AIR 1975 Mad 383; AIR 1964 Andh Pra 
132; (1972) 2 Andh WR 189; AIR 1961 SC 
606, Followed: AIR 1971 J&K 76 
(FB); AIR 1977 SC 282; ATR 1949 Mad 
776: AIR 1949 Mad 785; AIR 1961 SC 
606; AIR 1972 Guj 119; ATR 1966 SC 1888; 
AIR 1975 Andh Pra 13 and AIR 1972 
Madh Pra 125, Distinguished. (Para 9) 


Neither S. 2 (8) nor Sec. 23 says that 
the power of the controller should be 
conferred only on judicial personnel, The 
intendment under the Act is to consti- 
tute any ‘person’ as a controller by noti- 
fication and so merely because such 
powers have been notified to be exercis- 
ed by certain judges it would not méan 
that the Act contemplates the notified | 
functionaries -to exercise the power `of 
Court, Furthermore when R, 16 of the 
Rules framed under the Act itself pro- 
vides for transfer of proceedings from . 
one controller to the other the party Hes . 
to necessarily resort only: to such provi- 
sion and cannot have recourse to the 
provisions of Sec, 24 C, P. C. 

(Paras 7 and 9) 


(B) Civil P. C. @ of 1968), S. 24 — 
Transfer of case — Concurrent exercise 
of powers under Sec, 24 by High Court 
along. with subordinate courts — Possible © 


"For Transfer of H. R. C. No. . 2534 of 
1979, 6th Judge, Sm. C. C., Madras. to 
‘any one of the Judges. Court of Small 
` Causes, Madras etc. 
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Case pending. before Rent Controller a 
persona designata — Transfer refused 
by him — Concurrent powers under Sec- 
tion 24 cannot be exercised by High 
Court, (1966) 1 Andh WR 384, Relied. 
(Para 10) 
(C) Civil P., C. (5 of 1908), Sec. 24 — 
Transfer of case — Mere fact that a 
judge while deciding an earlier case 
made certain remarks is no ground for 
transfer of a subsequent case on same 
point before him — AIR 1976 Delhi 184, 
Relied on. (Para 11) 


Cases Referred : Chronological Paras 
AIR 1977 SC 282 2, 4, 7, 8 
AIR 1976 Delhi 184 11 
ATR 1975 Andh Pra 13 : (1974) 2 Andh 


WR 189 3 
AIR 1975 Mad 383: (1975) 2 Mad LJ 171 
4,6, 8 

AIR 1974 Raj 55 4 
(1972) 2 Andh WR 189 i 6 
AIR 1972 Guj 119 2 
AIR 1972 Madh Pra 125 4 
AIR 1971 J & K 76 (FB) 3, 7, 8 
ATR 1969 SC 1335: 8 


AIR 1966 SC 1888 : 1966 Cri LJ isl: 
1966 All LJ 1122 
(1966) 1 Andh WR 384 10 

AIR 1964 Andh Pra 132 

AIR 1961 SC 606 : 1961 (1) Cri LJ 740 : 
1961 All LJ 215 2, 

AIR 1949 Mad 776 : ILR (1950) Mad 28 2 

AIR 1949 Mad 785 : 1949 Mad WN 43 2 

AIR 1924 Mad 561 : ILR 47 Mad 369 ae 


ROW 


N. Sivamani. for Petitionen R 
Mathrubutham, for Respondents. 


ORDER :— The ‘point involved herein 
is whether by invoking Section 24 (1) (b) 
C. P. C. a proceeding pending before 
Rent Controller constituted under Act 18 
of 1960 (hereinafter referred to as the 
Act) can be transferred to another Rent 
Controller . The main opposition to this 
petition is stemmed on the claim that the 
Rent Controller and Appellate Authority 
constituted under Act 18 of 1960 are 
“persona designata” and they are not 
courts which are subordinate to the 
High Court. and that they will not come 
within the expression ‘other p 
as contemplated under Sec. 24 (1) (b) 
C. P. C. It is further claimed that when 
an application filed for transfer under 
Rule 1%. of the Rules framed under the 
Act has been rejected; the present 
. application - under Section: 24 G P. ibe is 
not maintainable, z 


k E | 


` G.- Lakshmi Ammal. v. E. Chettiar - 
when case is and before’ a court —.. 


1969 Lab IC z : 
, 6 
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2, On the first point -as to whether 
the Rent Controller is a court or persona 
designata, Mr. Sivamanj relies upon the 


following decisions to contend that what- 


ever view might have been’ taken 
hitherto, in view of the decision render- 
ed in AIR 1977 SC 282, when the Rent 
Controller functions like a civil court, it 
cannot any longer be held that he func- 
tions as a persona designata, In support 
of his contention, he refers to the deci- 
sion of the Division Bench arising under 
the Madras Buildings (Lease and Rent 
Control) Act 15 of 1946 in ILR (1950) 
Mad 28 : (AIR 1949 Mad 776), wherein it 
was held that the court of Small Causes, 
which was constituted as an appellate 
authority under the Act, was only a 
court. The expression ‘authorities’ used 
in Section 12 (1) (a) of the Act was held 
to cover courts already in existence”. 
Relying upon the decision reported in 
1949 Mad WN 43 : (AIR 1949 Mad 785) 
which also arose under the earlier Act, he 
claims that ‘Judge of the Small Cause 
Court’. who is authorised to function a3 
Rent Controller, is not a persona de- 
signata, since he was functioning as 
part of the Small Cause Court, By refer- 
ring to the decision in Central Talkies 
Ltd. Kanpur v. Dwaraka Prasad, AIR 
1961 SC 606 in which the scope of the 
powers exercised by the District Magis- 
trate under U. P. Act OMI of 1947, was 
considered and wherein it was held that 
permission granted by Additional Dis- 
trict: Magistrate pursuant to the notifica~- 
tion made by the State investing him 
with all the powers of the District Magis- 
trate under the Code as well as under 
any other law including the Eviction Act, 
made him a court and not a persona 
designata, In dealing with -what func- 
tionaries can be treated as persona de- 
signata, it was held that— 


“A person who is pointed out or des- 
cribed as an individual, as opposed to a 
person ascertained as a member of a 
class, or as filling a particular character” 
is a persona designata. What was held in 
Parthasarathy Naidu v. Koteswara Rao, 
ILR 47 Mad 369 : (AIR 1924: Mad: 561) 
{FB) to the effect that ‘persona designata’ 
are persons selected to act in their pn- 
vate capacity and not in their capacity 
as Judges, was adopted in that decision. 
Proceeding further he relies on the deci- 
sion in Pitambar v. Hargovanbhai, AIR 
1972 Guj 119- for understanding the 
scope of the-words ‘A Court of Small 
Causes’ occurring in Sec, 24 (44) G P. C, 
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wherein it was held that # would in- 
clude both Court of Small Causes con- 
stituted under the Provincial Small 


Cause Courts Act as well as a court 


invested with the jurisdiction of a Court 
of Small Causes, 

3. The decision of the Supreme Court 
in Ramchandra v. U. P. State, AIR 1966 
SC 1888 was relied upon by him for the 
. proposition that where a special or local 
statute refers to a constituted court as a 
court, and does not refer to the Presid- 
ing Officer of the court, the reference 
cannot be said to be of a persona 
designata. and that the provisions of the 
Civil Procedure Code applied generally 
to a proceeding before a civil court aris- 
ing out of a reference made by a Magis- 
trate under Section 146 (1) Cr. P, C. and 
hence the term ‘proceeding’ used in Sec- 
tion 24 C. P. C, is comprehensive enough 
` to include all matters coming up for 
fudicial adjudication and not confined 
to civil proceedings alone, and therefore, 
when the Magistrate makes a reference 
it relates to a civil court and there is no 
question of persona designata involved 
therein, To strengthen his contention 
that Rent Controller is only a court he 
relied on the decision in Malleswara Rao 
v. Rangapaniah (1974) 2 Andh WR 189: 
{AIR 1975 Andh Pra 13) wherein it was 
held that Rent Controller being a Court, 
Section 5 of the Limitation Act would 
apply. Likewise, a Full Bench decision 
in Surindra Mohan v. Dharam Chand, 
AIR 1971 J and K 76 is also relied upon 
to’ contend that when Chief Judicial 
Magistrate ig appointed by .designation, 
and not by name, he is not a persona 


designata but only.a court. The Full 
- Bench held that the following aspects. 


had to be taken into account to find out 
the nature of powers exercised and they 
being (1) nature of. duties performed 
and the manner in which appointment 
is made; (2) whether appointment is by 
name in his individual capacity or with 
reference to his post; (3) whether the 
authority selected is a member of the 
court or not; and (4) whether he has 
been empowered to act judicially and 
possess all the trappings of a court and 
is to abide by the rules of evidence and 
dispose of the matter like a court. If on 
these aspects considered the ultimate 
conclusion is that the named authority 
is to function like a court, it cannot any 
longer be claimed that he is a persona 
designata. 

4. Before completing his citation. of 
catena of cases, he would refer to the 
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decision rendered in Krishan Gopal- v, 
Dattatraya AIR . 1972 Madh Pra 125, 
arising under Motor Vehicles Act, where- 
in it was held that a statutory. tribunal 
whatever name by which it may be de- 
signated would be treated as a court, 
if it is called upon to discharge {udicial 
functions and in reaching its conclu- 
sions it is required to follow well re- 
cognised judicial principles. In contra- 
distinction in L. Misra v. K. N. Gupta, 
AIR 1974 Raj 55 it was held that Claims 
Tribunal under the said Act is not a 
Court and therefore no petition under 
Section 24 C, P. C. can be filed. After 
Placing reliance on these decisions, in 
conclusion, Mr. Sivamani laid consider- 
able reliance on the pronouncement of 
the Supreme Court in Kerala S. E 
Board v, T. P. Kunhaliumma, AIR 1977 
SC 282, wherein in dealing with the 
provisions of Telegraph Act, it was 
held that the District Judge empowered 
to function under the said Act is a civil 
court, when he disposes of the applica- 
tions under Section 16 of the Act, He 
.would draw my attention fo the fact 
that in this case the Supreme Court has 
differed from the view taken in Athant 
Municipality v., Labour Court, Hubli, 
1969 2 SCJ 749: AIR 1969 SC 1335, and 
which was one of the’ decisions relied 
upon by this court in Ganapathi v 
Kumaraswami, (1975) 2 Mad LJ 171: 
(ATR 1975 Mad 383), wherein it was held 
that Rent Controller and the appellate 
authority under the Act are personae 
designatae, In finding out whether an 
authority constituted under a statute is 
to function as a persona designata or 
a court; if was held that so far as 
Telegraph Act is concerned, even in 
Section 16 there is intrinsic evidence to 
make out that he is to function as a 
court. Reference was also made to Sec- 
tion 16 (4) of Telegraph Act, which re- 
quires payment into court under. Sec- 
tion 34 which contemplates payment of 
court fee and the issue of process which 
all suggest that the ordinary machinery 
of a civil jurisdiction is made available 
for the settlement of the disputes under 
the Act. By referring to these conclu- 
sions, Mr, Sivamani contends that if the 
decisions relied upon by him are applied 
in respect of the powers exercised by 
the Rent Controller and the appellate 
- authority under Act 18 of 1960, neces- 
sarily they function like Civil Courts 
and when civil judges are called upon to 
discharge these functions. with .all the 
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incidents of a court, the view taken 
hitherto by this court that they are per- 
sonae designatae, can no longer survive, 


5. The decisions above referred to are 
to the effect that the authority invested 
with powers to decide the matters arising 
under statutes, will not be a persona 
designata if they are to function like a- 
court. So far as Act 18 of 1960 is con- 
cerned under Section 2 (3), Controller 
is defined, ‘Controller’ means any person 
appointed by the Government by noti- 
fication to exercise the powers of a Con- 
troller under this Act for such area ‘as 
may be specified in the notification. 
Section 28 empowers the Government 
by general or special order to notify con- 
ferment of powers of the appellate au- 
thority on such officers and authorities 
as they may think fit in-such areas and 
. in such classes of cases as may be speci- 
fied in the Order. In two notifications 
made in II-1. No. 3006 (e) of 1973 and 
H-1 No. 3006 (f) of 1973, certain judges 
of the Small Cause Court for the City 
of Madras and District Munsifs in cer- 
+ tain districts are to function as Rent 
Controllers and likewise certain other 
Judges of the Small Cause Court for 
the city of Madras and Subordinate 
Judges in certain districts have been 
notified as the appellate authorities, 
Though in the notification, Judges have 
been designated as authorities to func- 
tion under the Act, he would refer to 
rule 22 of the rules, wherein dealing 
with service. of notice, it is provided 


that ‘if orders are not pronounced in. 


open ‘court’, a notice be: served on the 
person concerned. To emphasise ` his 
point that even in the Act, the Legisla- 
ture was conscious of the exercise of 
powers by the authorities as a court, he 
also refers to Section: 18, wherein deal- 
ing with execution. of orders of eviction 
passed, the Controller is to execute as 
if such order is an order of a civil court 
for the purposes of execution and he is 
to have all the powers of a civil court 
which is a significant indicium for hold- 
ing that both Rent Controller and the Ap- 
pellate Authority function mly as a civil 
court. 


6. Mr. Mathrubutham voda repel 
this claim by relying upon the decision 
of this court in Ganapathi v. Kumara- 
swami, (1975) 2 Mad LJ 171: (AIR 1975 
Mad 383) wherein it was held that Rent 
Controller and the appellate authority 
are only personae designatae. It is not 
necessary to re-state the decisions re- 
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lied upon therein, but on the aspect of 
reliance placed on the. decision of the 
Supreme Court in- Athani Municipality 
case (AIR 1969 SC 1335), it be noted that 
the Supreme Court while differing from 
the said decision, had not concluded that 
the powers exercised by Industrial Tri- 
bunal or a Labour Court, is akin to that 
of a civil court. Dealing with similar 
provisions under the Andhra Pradesh 
Rent Control Act in S. Mohd Ali and 
Sons v. Madhava Rao, AIR 1964 Andh 
Pra 132, it was held that the Rent Con- 
troller is not a court, coming within the 
scope of Section 24 C. P. C. and that it 
has no jurisdiction to entertain a peti- 
tion for transfer of the proceedings from 
one Rent Controller to another Rent 
Controller. A similar view was taken in 
Narayanamma v, Bhasker Reddy, (1972) 
2 Andh WR 189, holding that a District 
Judge has no jurisdiction to transfer 
the proceedings because, the authorities 
created under the Act are personae de- 
signatae and when the Act itself has made 
self-contained rules for transfer of pro- 
‘ceedings by constituted authorities; there 
being an ab initio lack of jurisdiction in 


. the -District Court, it has no power to 


Tanater à cane Trom, otie Hens Controller 
to another. 


7. Therefore fo conclude on this 
point, when the Rent Controller and 
the appellate authority are. constituted 
‘by a special notification and who inci- 
dentally happen to be Judges cannot be 
equated to exercising the powers of a 
civil court, In making the notification, 
there is nothing in Section 2 (3) or Sec- 
tion 23 of the Act to confer the powers 
of a Controller, only on judicial person- 
nel, The intendment under the Act is 
to constitute ‘amy person’ as a Control- 
ler by notification, Section 23 (1) dealing 
with an appellate authority empowers 
the State Government. to confer such 
powers ‘on such officers and the authori- 
ties as they may think fit’, and therefore 
merely because as the matters stand at 
present, such powers have been notified 
to be exercised by certain Judges, it 
would not mean that the Act contem-! 
plates the notified functionaries to ex- 
ercise the powers of a court. Unlike the 
provision made in U,-P, Act DI of 1947, 


-which came up for consideration in Cen- 


tral Talkies Ltd, Kanpur v. Dwaraka 
Prasad, AIR 1961 SC 606, or what was 
held in Surindramohan v. Dharamchand, 
AIR 1971 J and K 76 (FB) so far as Act 
48 of 1960 is concerned, the intrinsic 
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evidence that could be made out, under - 
Section 16 of the Telegraph Act as 


pointed out in -Kerala S. E. Board v.. 
‘Kunhaliumma, AIR 1977 SC 282 is ab- 


sent. Merely because. such authorities 
record evidence or adopt a procedure 
more or less like a civil court it cannot 
be held that all the necessary trap- 
pings of a civil court are involved in 
such. proceedings. 


8. Two other apa were relied up- 
on by Mr. Mathrubhutham to contend 
that the statutory authorities do not 
function like a civil court by stating that 
Court-fees Act is not attracted and Civil 
Procedure Code is not invoked in toto 
in respect of the proceedings’ conducted 
under the Act, and therefore the 
sions evolved in Surindramohan v. 
Dharamchand, AIR 1971 J and K 76 (FB) 
or of what had been spelt out in Kerala 
8. E. Board v, Kunhaliumma, AIR 197% 
SC 282 are not applicable to this case 
Undoubtedly, these are relevant factors 


to ascertain the nature of powers ex- 


ercised and necessarily lead to the con- 
clusion that they are not courts. Being 
in full agreement with the view expressed 
in Ganavathi v. Kumaraswami, (1975) 2 
Mad LJ 171 : (ATR 1975 Mad 383), 
which does not call for any reconsidera- 
tlon in the light of what has been held 
in Kerala S. E. Board v. Kunhaliumma, 
AIR 1977 SC 282, both Rent Controller 
and the appellate authority under Act 
18 of 1960. are only personae designatae, 


9. Under Section 24 (1) (b) C. P. C, 
only in respect of . matters which are 
pending in any court subordinate to the 
High Court .of District Court, the powers 
of withdrawal can be exercised. As held 
above 
what relief would be available for ag- 
grieved parties: for having the matters 
transferred, Act 18 of 1960 itself had 
provided a specific remedy. Rule 17 of 
the Rules framed under the Act, em- 
powers the Principal Judge, City Civil 
Court, Madras. in respect of cases aris- 
ing in the city of Madras and the Dis- 
trict Courts in respect of. other cases 
in the districts to transfer - proceedings. 
When a specific provision is provided 
under a self-contained enactment enabl- 
ing relief of transfer, the . aggrieved 
party has to. necessarily resort only to 
such’ a remedy, and Section 24 C. P. © 
can have no application. Hence, in this 
case, when the petitioner herein has al- 

-\ready' ‘moved for relief -under ` Rule 24, 
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they. are not courts, and as to- 
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be cannot file this petition under. Secci: 
tion 24 C. P, C. TS 

10. Mr. Sivamani would yet contend 
that there can be no inhibition in invok- 
ing the powers under Section 24 C. P. C. 
because, the two . statutory authorities 
are only subordinates to the High Court 
and the powers can be concurrently ex- 
ercised.-In K. V. Soorayya Chetti v, 
Dasaratha Naidu, (1966) 1 Andh WR 384, 
it was held that such a concurrent ex- 
ercise of powers exist: but it dealt- with 
cases which would come within the- 
scope of Section 24 C. P. C. and not a 
case wherein the subordinate authorities 
are personae. disignatae and in spite of 
orders passed under the self contained 
enactment refusing transfer, the concur- 
rent powers of the High Court are in- 
voked, As pointed out earlier, when 
the power of transfer is provided only 
to a limited extent under a self-contain~_ 
ed enactment with limited remedies con~ 
templated for aggrieved parties, they 
have to work out their rights only with- 
in the ambit of the enactment and be 
satisfied with whatever is contemplated 
for them in such situations by the Legis- . 
lature. 

11. Since the petition itself is not 
maintainable, there is no need to go into 
the allegations made in the petition. Mr, 
Sivamani would not content without- 






Jer had already made certain remar 
while disposing of the fair rent proceed- 
ings. I do not think that any such ex- 
pression of opinion would by itself war- 


Krishan Kanahya v. Vijay Kumar, AIR 
1976 Delhi 184, wherein it was held that 
while invoking Section 24 C. P, C., this 
aspect cannot constitute a valid ground 
for. transfer of the case. 


12. In the light of what has been con- 
sidered above, when specific provision is 
made under Rules 14 and 17 of the 
Rules framed under the Act, which is a 
self-contained enactment, remedies will - 
have-to be worked out as provided there- 
in, and when the notified authorities are 
only personae designatae and not Courts, 
Section 24 C. P..C. cannot at all be in- 


-vyoked.. Hence these petitions are dis- 


missed, - : 
i ‘Petitions dismissed, 
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RAMANUJAM AND SETHURAMAN, JJ. 
Rani Leela Kumari . and ` others, Ap- 
pellants v. J. Zamberlal. Respondent. 
Appeal No, 120 of 1976, D/- 10-3-1980." 
(A) Tamil Nadu Pawn Brokers Act 
(23 of 1943), Section 10 and T, N. Pawn 
Brokers Rules, 1943. R. 7 and Form E — 


Entries in the Pledge Book and Pawn / 


Ticket Counterfoil being suspicious — 
Cash Book and Ledger alleged not mein- 
tained — Alleged redemption of jewels 
was disbelieved., - 


In a suit for redemption of jewels 
pledged the pawnee pleaded that the 
plaintiffs predecessor, since deceased, 
had already paid the balance and re- 
deemed the jewels. The initial payment 
of Rs. 11,000 was on 26-4-1970 as men- 
tioned in the Receipt, Pledge Book and 
in the pleadings, There was prevarica- 
tion ‘regarding the balance amount al- 
leged to have been paid and the date 
of alleged payment in the Written State- 
ment, reply to notice prior to suit and 
the pledge book. There was correction 
and overwriting in the Pledge Book 
maintained in Form E of R. 7 and Sec- 
tion 10 of the T. N. Pawn Brokers Act. On 
the back of the Pawn Ticket Counter- 
foil there was a printed note to the 
effect that the pawn ticket was lost and 
that the pledger had received the arti- 


cles mentioned:in it. Below those print- ` 


ed words the pledger’s alleged signature 


was found without any date.. Cash Book | 


and Ledger were stated as not main- 

tained. In the circumstances the alleged 

redemption of jewels was disbelieved, 
(Paras 8 to 11) 


B) Tamil Nadu Pawn Brokers Act 
(23 of 1943), Section 11 — Suit for re- 
demption of. jewels pledged — Pawnee 


not able to return the jewels — Suit - 


to þe decreed. for the value of jewels as 
on date of decree of trial court, (Con- 
tract Act (1872), S. 177). 


Where in a suit for redemption of 


fewels nledged the pawnee was not able .- 


to return the jewels the suit had to be 
decreed for the value of the jewels as 
on date of the decree. Plea that -they 
ought. to be valued as on date of disposal 
of the appeal. arising therefrom was re- 
fected observing that the delay in the 
*Against decree of City Civil Judge, 
Madras in O. S. No. 1907 of 1971, 
@X/HX/D366/80/TVN 





Leela Kumari:v, J. Zamberlal 
` disposal of thé appeal was not the fault 


- ment of Rs. 19,000, 
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of either party. - AIR 1958 SC 274 Foll. 

; (Paras 14 and 15) 
Cases Referred: Chronological Paras 
ATR 1958 SC 274 12 


A. K.. Sriraman, for Appellants Sri- 
vatsamani, for Respondent. 


SETHURAMAN; J.:— The plaintiffs 
in O. S. No. 1907 of 1971, on the file of 
the City Civil Court, Madras, are the 
appellants. The first plaintiff died after 
filing the suit and plaintiffs 2 to 6 are 
his legal representatives and it is they 
who are the appellants herein. The first 
plaintiff pledged with the defendant, a 
pawn broker, valuable jewels described 
in the pawn ticket No. A. 6685 dated 
22-3-1970, as security for a loan of 
Rs. 30,000 taken on that day. On 25-4- 
1970 the first plaintiff paid to the defen- 
dant a sum of Rs, 11,000. and the same 
was endorsed and acknowledged by the 
defendant on the pawn ticket’ itself. 
There was thus a balance of Rs. 19,000, 
which had to be repaid with interest at 
12% per annum. The first plaintiff 
claimed that he approached the defen- 
dant to pay the sum of Rs. 19,000, with 
interest, but the defendant refused to 
deliver the jewels to him and to receive 
the amount from him. The first plain- 
tiff, therefore, came forward with the 
suit for redemption of the pledged jewels 
on payment of the sum of Rs. 21,080 
and for a permanent injunction re- 
straining the defendant from bringing 
the pledged jewels to sale by public 
auction. 


2. The defendant resisted the suit 
contending that on 17-9-1970 the first 
plaintiff, apart from the sum. of 
Rs: 11,000, paid on 26-4-1970, as admitted 
by the first plaintiff, made a further pay- 
that he issued a re- 
ceipt bearing No, A. 6673 and that after 
the payment of the total sum af 


` Rs. 30,000 the first plaintiff had taken 


back the jewels. It was also stated that 
the first plaintiff represented that the 
original pawn ticket was lost and en- 
dorsed- on the duplicate about the | 
loss of the original ticket. It was, there- 


' fore, stated that there was no question 


of the. first plaintiff paying any sum of 
Rs. 19,000 and the defendant refusing to 
receive it and that the whole proceedings 
were the offshoot of some other Mugar 
tion between the parties. . . 


3. On the pleadings, ‘the. following 


. issues were raised— ` 


nv emma 
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I, Whether the plaintiff is entitled 
to redeem the jewels -on payment of 
Rs. 19,000; 


2. Whether Rs. 19,000 was paid by 
the plaintiff and jewels were redeemed 
by the plaintiff already on 17-9-1970; 


3. To what relief? 


- On behalf of the plaintiffs the second 
plaintiff gave evidence, and she being a 
Purdhanashin lady was examined before 
the Commissioner. The defendant ex- 
amined himself as his sole witness. 
Before the Commissioner the pawn ticket 
issued to the first plaintiff was marked 
as Ex. C. 1. and the duplicate thereof 
.was marked as Ex. C. 4. Ex C. 5 is 
the receipt book of the defendant in 
which the plaintiff was alleged to hava 
signed. These are the principal exhibits, 


4. The learned Subordinate Judge 
considered the oral and documentary evi- 
dence and found that the plaintifis were 
not entitled to redeem the jewels on 
payment of Rs. 19,000, that they were 
not, therefore. entitled to the return of 
the jewels and that the first plaintiff 
had paid the amount due towards the 
pledge and received the jewels as con- 
tended by the defendant. Consequently 
the suit was dismissed with costs. The 
unsuccessful plaintiffs have, therefore, 
filed the present appeal 


. §. On behalf of the appellants, Mr. 
A. K. Sreeraman, the learned counsel, 
contended that the first plaintiff had not 
paid back the amount, as alleged by the 
defendant, and obtained the return of 
the jewellery and that the finding to the 
contrary was absolutely unjustified. He 
further contended that the defendant, 
who was expected fo maintain the neces- 
sary records and books of account, had 
not produced his books, that: D. W. I 
while he gave evidence on the forenoon 
of 11-2-1974, undertook to produce the 
account books after lunch and that when 
he was examined after lunch he plead- 
ed that the books had been filed before 
the Income-tax authorities. It was, 
therefore, stated that the defendant, 
having withheld the production of the 
vital records could not be taken to have 
proved that the first plaintiff had paid 
back the amount and taken return of the 
fewellery. 


6 For the respondent, Mr. Srivatsa- 
mani, the learned counsel. contended 
that on the basis of the exhibits the 
court below had rightly drawn an in- 
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ference that the amount was paid by 
the first plaintiff and that the jewels 
were returned to him and that, therefora, 
the present suit was not maintainable, 


7. During the course of the argu- 
ments we called upon the respondent to 
produce the account books, and time 
was granted for that purpose. He has 
now produced a book called the pledge 
book marked.as Ex. B, 3, No oral evi- 


‘dence was found necessary to be ex- 


amined in this case for the purpose of 
receiving Ex. B, 3 in evidence, as it was 
admitted by the learned counsel for the 
appellants that this book could be taken 
to have been maintained in the usual 
course of business, f 


8. Therefore, the first question that 
requires fo be examined is-whether the 
amount due under the pledge had al- 
ready been paid by the first plaintiff 
during his lifetime and the relevant 
Jewellery had been returned to him. 
On this aspect, while in the written 
statement it was stated that a sum of . 
Rs, 19,000 was paid by the first plaintiff 
on 1¥-9-1870 in the reply to the suit 
notice issued by the defendant through 
his advocate it was stated that the sum 
of Rs, 19,000 was paid on ¥-8-1970 and 
that there was a receipt under receipt 
No. A. 6678 for having received the said 
sum. Thus, even as regards the date on 
which the first plaintiff was said to have 
paid the amount, there is a discrepancy 
between the reply to the suit ‘notice 
marked as Ex. A. 1 and the written 
statement. In Ex, C., 5 (a), which is the 
counterfoil of. the receipt No. A. 6673 
dated 7-8-1970, there is a mention of 
receipt of a sum of Rs. 19,760 and not 
merely Rs. 19,000 as alleged in the re- 
ply notice and in the written statement 
though under different dates. In. the . 
pawn ticket issued to each and every 
pawner, there is a statement at the 
back in printed Tamil words running as 
tollows— 


(Matter in Tamil omitted, Ed.) 


This part of the counterfoil has been 
marked as Ex. C. 4 (c). It is after these 
words, there is a purported signature of 
the first plaintiff marked as Ex. C. 4 (ch 
The signature of the first plaintiff is dis- 
puted. If really there was any repre- 
sentation that the pawn ticket was lost 
and if there was a payment on another 
date, one would have expected the en- 
dorsement containing the date as well! 
as the additional payment to discharge| 
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the amount due under the transaction 
on the ticket counterfoll itself There 
is absolutely no date under the purport- 
ed signature. While there is an en- 
dorsement for the receipt of Rs. 11,000 
on 26-4-1970, there is absolutely no en- 
dorsement on the duplicate in Ex. C. 4 
as regards the alleged payment of 
Rs. 19,000. It is not clear from Ex, C. 4 
Itself whether any amount was paid sub- 
sequent to the initial admitted payment 
of Rs. 11,000. i 


9. It is in this context that we have 
to serutinise the entries in Ex B. 3 
Column 1 of Ex. B. 3 gives the number 
of the pledge as 6685 in the present case, 
There is no dispute about it. The name 
and address of the pawner is . given in 
column 2 and the date of loan, the 
amount of prinicipal loan and the rate 
of interest are all given in columns 2 
to 5. Running across columns 3 to 6 
there is a narration of the payment of 
Rs. 11,000 on 26-4-1970. It is below that 
narration there is recording of a receipt 
of Rs, 19,760. There is an erasure in 
the entry and there is also a correction 
even in the entry made after the erasure, 
There is no mention of any date in 
columns 2 to 5, as regards the receipt of 
Rs. 19,760. This is in contrast to the re- 
cording of the receipt of Rs. 11,000 where 
the date is given as 26-4-1970. In the 
entry relating to the receipt of Rs. 11,000, 
there is a narration of interest for one 
month having been paid while in respect 
of the sum of Rs. 19,760, there-is no such 
narration. In column Į there is a de- 
scription of the articles pledged and in 
column 8 their value, Column 9 sets out 
the time for repayment as 12 months and 
in column 10 the date of repayment is 
shown as 7-8-1970. Even here, there is 
a correction and overwriting. Thus, Ex. 
B-3 itself, contains internal evidence of 
the entry therein not having been re- 
corded in the normal course, 


10. When these unusual and suspici- 
ous features were brought to the notice 
of the learned counsel for the respondent, 
he had no explanation to offer except to 
State that these entries have been made 
in the normal course of business. We are. 
:unable to agree with him, In view of the 
‘difference in the version as regards tha 
‘date or which the pleaded jewels are said 
‘to have been redeemed and the suspicious 
features in Ex. B-3 and C.-4, it. is difi- 
leult to accept the claim of the respon- 
dent that the amount - -was actually paid 
son 7-8-1970. 
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11.. Section 10 of the Tamil Nadu 
Pawn Brokers Act 1943, provides for the 
pawn broker keeping-a pledge book and 
other records as specified therein. It is. 
true that Ex. B-3 is a register maintain- 
ed as required by Sec. 10 read with R. 7 
and Form E. However, it is difficult to 
believe that the defendant, who is carry- 
ing on business on such a large-scale as 


-Bhown by Ex. C.-4, relating to the pre- 


sent case did not maintain a cash book 
and a ledger. However, it is unnecessary 
to pursue this point in the light of the 
suspicious nature of the entries in Ex, 
B-3, statutorily required to be maintain- 
ed by the defendant. Though there is 
oral evidence of D. W. 1, to the effect 
that the amount due under the pledge 
had been paid and the jewels returned 
to the party, we are unable to accept the 
oral evidence, There is absolutely no evi- 
dence to show that this book was ever 
produced before’ the Income-tax auth- 
orities as stated by D. W. 1 in the wit- 
ness box. If it had been produced. there 
would be the seal of the Income-tax 
department on it, There is none. It would 
be unsafe to act on the evidence of a 
person, who is so unreliable as the de- 
fendant here. There is no other indepen-| _ 
dent and disinterested evidence to show 
that the amount due was paid either 
9-8-1970 or on 17-9-1970. It has, there- 
fore, to follow that the suit filed by 
plaintiffs has to be decreed, 


12. In the event of the fewels not be- 
ing available for return. the question 
that arises is as to what is the amount 
that has to be decreed. The learned 
counsel for the respondent submitted 
that the jewels had been shown as being 
of the value of Rs. 38,000 in Ex. C-4. and 
that the first plaintiff would only be 
entitled to that amount subject to any 
adjustment of the amount due to the de- 
fendant, It is in this connection that a 
decision of the Supreme Court in Dhian 
Singh Sobha Singh v. Union of India, 
ATR 1958 SC 274, has been cited by Mr. 
Sreeraman, the learned counsel for the 
appellants. That was a case in which 
two trucks had been hired by the Union 
of India. After the agreement was 
terminated, the owner of the vehicles 
was intimated that he could remove the 
trucks. However, when the’ owner went 
for getting the return, the trucks were 
not delivered to him, nor were the hire 
charges paid. He. therefore, came for- 
ward with a suit. But the question rele- 


vant for our purpose debated in that case — 





. notice the owner. 


? 


N 


- the time when the ‘action is -filed. but ~ 
--right up to the period when the same are. 


x 
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was as to the value of the vehicles, which 
had not been returned by the Union of 
India, In that case while in the suit 
had. claimed only a 
sum of Rs. 3500, as the price of the two 
trucks, in the suit that was filed, he valu- 
ed the trucks at Rs. 14,000. The ques- 
tion was whether he was entitled to the 
higher value claimed by him. In para- 
graph 50, their Lordships. observed as 
follows— 


“It follows from the above suit the 
position in law in regard to measure of 
damages in an action for wrongful con- 
version is far from clear and the law in 
regard to the same cannot be said to be 
perfectly well settled. Whatever the 
position in regard to the same in actions 
for wrongful conversion, one thing 15 
quite clear that in actions for wrongful 
detention the measure of damages can 
only be the value of the goods as at the 
date of the verdict or judgment.. The 
tort is complete the moment the goods 
are wrongfully converted by the defen- 
dant and no question can arise in these 
cases of any continuing wrong. In a case 
of wrongful detention, however, the 
cause of action may certainly arise the 
moment there is a refusal by the defen- 
dant to redeliver the goods on demand 
made by the plaintiff in that behalf. But 
even though the cause of action thus 
arises on a refusal to redeliver the said 
goods to the plaintiff the wrongful deten- 
tion of the goods is a continuing wrong 
and the wrongful detention con- 
tinues right up to the time when the de- 
fendant redelivers the goods either of his 
own volition or under compulsion of ‘a 
decree of the Court. There is moreover 
this distinction between actions for 
wrongful conversion and those for wrong- 
ful detention that in the former 
the plaintiff abandons his title to the 
goods and claims damages from the de- 
fendant on the basis that the goods have 
been wrongfully converted by the defen- 


dant either to his own use or have been- 


wrongfully dealt with by him. In the 
latter case, however, the plain- 
tiff asserts his title.to the goods all the 
time and sues the defendant for specific 
delivery of the chattel or for redelivery 
of the goods bailed to him on the basis 
that -he has a title in these goods. The 
claim for the _  redelivery _of the 
goods by the defendant to him is bas- 
ed on his title in these goods not only at 
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. redelivered by the defendant to him, Tha. 


wrongful’ detention thus being a tort 
which continues all the time until the 


. redelivery of the goods. by the defen- 


dant to the plaintiff, the only verdict or 
judgment which the court can give in ac- 
tions for wrongful detention is that tha 
defendant do deliver to the plaintiff the 
goods thus wrongfully detained by him 
or pay in the alternative the value there- 
of which can only be ascertained as on 
the date of the verdict or judgment in 
favour of the plaintiff.” (Emphasis added) 
(Not found in certified copy —Ed.) 


13. Again, in paragraph 52, 
Lordships observed as follows— 


“It is. therefore, clear that in actions 
for wrongful detention the plaintiff is 
entitled on default of the defendant. in 
redelivering the goods to him, to pay- 
ment in the alternative of the value of 
the goods thus wrongfully detained as at 
the date of the verdict or judgment, in 
other words, at the date of the decrea, 
We are, therefore, of opinion that the ap- 
pellants were entitled to recover from 
the respondent the value of the said 
trucks which, as has been already stated, 
was Rs. 7,000 in the alternative on de- 
fault committed by the respondent. in 
redelivery of the same to the appellants.” 


14, Thus, it is the date of the judg- 
ment or decree that would be the rele- 
vant date, In the present case the decree 
was passed on 27-2-1974 and the plain-|- 
tiffs would be entitled to the value of the 
jewellery as on that date. In case an 
question of court fees arises, the plainti 
would have to pay the same on the value 
of the goods as on the date of the decree, 


15. The learned counsel for the ap- 
pellants stated that the value has to be 
ascertained as on the present date. In 
other words, he contended that the date 
of decree would be the date of decree 


their 








‘passed by us in the appeal. The delay in 


the disposal of the appeal not being due 
to the fault of either of the parties, the 
present value cannot be taken, In the 
case before the Supreme Court the trial 
court passed a decree on 7-7-1944, the 
High Court disposed of the appeal on 
7-4-1948 and the Supreme Court “on 
29-10-1957. It is the valuation as on the 
date of the decree of the trial court that 
was adovted.in that case and the same 
basis should follow here. 


“16. « -The result is. that. the appeal, is- = 


towed with costs, . 
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RAMANUJAM, 3.:— 17. This. matter 
has been posted before us for being spoken 
to, After hearing the learned counsel for 
the appellant, we are of the view that 
there is no necessity to modify the direc- 
tion regarding the valuation of the jewels. 


Appeal allowed. 
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Parasurama Mudaliar and others, Peti- 
tioners v. B. Ramanathan and others, Re- 
spondents. 


C. R. P. 1620 of 1980, D/- 11-8-1980.* 

Provincia} Insolvency Act (5 of 1920), Sec- 
tion 44 (1), (2), (3) — One of several judg- 
ment-debtors declared insolvent and later oa 
discharged — Co-judgment-debtors are not 
absolved of their liability under decree. 


The mere circumstance that amongst a 
set of judgment-debtors one is adjudicated 
an insolvent and later obtains discharge, can- 
not absolve the other co-judgment-debtors 
also from their liability under the decree. 
AIR 1952 Mad 108, Rel. on. (Para 2) 


As provided by S. 44 (1), an order of dis- 


charge shall release the insolvent from all 
debts provable tinder this Act. The statu- 
tory release of the fnsolvent as a result of 


an order for discharge is confined - only to 
the insolvent and not the other co-judgment- 
debtors. This view is reinforced by the 
provision made under S, 44 (3), to the effect 
that an order of discharge shall not release 
any person who, at the date of the presenta- 
tion of the petition was a partner or co- 
trustee with the insolvent, or was jointly 
bound or-had made any joint contract with 
himi or any person who was surety for him. 
While, therefore, providing for the release of 
the insolvent only from the debts, as a re- 
sult of the discharge, Section 44 (3) still pre- 
serves the liability of persons who had bound 
themselves to pay along with the insolvént. 


(Para 2) 
Cases Referred: -Chronological Paras 
ATR 1952 Mad 108 i 2 


R. Gandhi, for Petitioners; T. R. Raja- 
gopalan,. for Respondents. 


-ORDER :— The defendants 1, 3. and 4 
in O. S. No. 100 of 1968, Sub Court, Tiru- 
pattur, are the petitioners in this civil revi- 


* Against order of Sub-J. Tirupattur N. Arcot, 
in R. E. P. No. 10 of 1979, 
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sion pelition. The respondents herein are 
the legal representatives of the deceased 
plaintiff P. Balakrishnan in that suit. O. S. 
No. 100 of 1968 was instituted by the said 
Balakrishnan against the petitioners who were 
impleaded as defendants 1, 3 and 4 and one 
Ramaswami Mudaliar, another son of the 
first petitioner and who was impleaded as 
the second defendant therein, on the basis 
of the promissory notes dated 20-1-1966 and 
17-7-1966 cxecuted by the first petitioner 
and Ramaswami Mudaliar. Pending suit, 
Balakrishnan died and the respondents were 
impleaded as his legal representatives. On 
7-2-1972, they obtained a decree against the 
petitioners and Ramaswami Mudaliar in the 
following terms — 


1. That the defendants 1 and 2 personally 
and that the defendants 1 to 4 out of the 
joint family properties in their hands do pay 
to the 2 to.4 plaintiffs the sum of Rupees 
7689-16 with interest on Rs. 6,500 at 64% p. a. 
from the plaint date and at 6% p.a., from 
this date till the date of realisation towards 
the A promissory nofe due; 


2. That the 2nd defendant personally and 
the defendants 1 to 4 from out of the joint 
family properties in their hands do pay to 
the plaintiffs 2 to 4 the sum of Rs. 143-48 
with interest on Rs. 125 at 64% p.a. from 
the plaint date to this date and at 6%. p.a. 
from this date till the date of realisation 
towards the B promissory note. 

Ramaswami Mudaliar, the second defen- 
dant in the suit was adjudicated as an in- 
solvent in I. P. No. 17 of 1970, Sub Court, 
Vellore, and during the course of the admin- 
istration of his estate by the Official Receiver, 
the respondents herein filed an affidavit in 
proof of the decree obtained by them in 
O. S. No. 100 of 1968, Sub Court, Tiru- 
pattur. It was stated therein that the 
amount due to them was Rs. 10,265-80, and 
that all the three are decree-holders Pur- 
suant to this-claim, it is not in dispute that 
the respondents. were paid on 21-11-1974 a 
sum of Rs. 1,384-29, by the Official Receiver, 
Vellore. On 5-2-1975, on an application 
made in I. A, No. 58 of 1974 in L P. 
No. 17 of 1970 by Ramaswami Mudaliar, 
who was adjudicated an insolvent, an order 
of his absolute discharge was passed by 
Sub Court, Tirupattur. Thereafter, the re- 
spondents herein filed R. E. P. No 10 of 
1968 in O. S. 100 of 1968 praying for the 
attachment and sale of the properties To 
that application, the second petitioner here- 
in filed a counter stating that having regard 
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to the. receipt of, the sum of :Rs. 1,384-29 on 
21-11-1974 by the respondents from the Offi- 
cial Receiver in:full satisfaction of the decree 
amount in O;.S. No, 100 of 1968, it ig not 
open to the- respondents to file a petition for 
execution and claim that further amounts 
are still due. This, objection was.. overruled, 
by the learned Subordinate Judge, Tiru- 
pattur, who directed the further execution to 
be proceeded with. It is the correctness of 


this order that is challenged in this Ross 


revision petition. » 


4, The learned counsel’ for’ the petitioners 
contends that the circumstatice that a sum 
of Rs. 1,384-29 was paid by the Official 
Receiver on 21-11-1974, and’ received ‘by ' the 
respondents towards the decree in O. S. 100 
of 1968 on. proof of the. decree debt - must 
be taken to have resulted in the; discharge 
of the. entire decree, especially after an order 
for. absolute discharge. was passed in favour. 
of Ramaswami Mudaliar in. I. A. No. 58 
of 1975 in-I. P. No. 17 of 1970 on 5-2-1975. 
On the: other hand, the learned counsel for 
the respondents would .contend that the 
mere discharge of one of the judgment- 
debtors who had earlier been declared as an 
insolvent would not suffice to put an end to 
the liability under the decree, which accord- 
ing to him, will remain intact as against 
others and can also be executed against them. 
In the instant case, it has already been seen 
that the promissory notes had been executed 
by the first petitioner and Ramaswami 


Mudaliar on .20-1-1966, 17-7-1966 and these ~ 


promissory notes. have been ~ ‘sued upon in 
O. S. No, 100: of 1968. I¢ is obvious that 
the: petitioner and Ramaswami ` *Mudaliar 
were jointly bound to - discharge the debt 
undér the promissory notes as well. “as 
under the decree which was later passed on 
9-2-1972. The only question that has to be 
considered is, whether the order for abso- 
lute discharge of Ramaswami Mudaliar 
- would make any difference in the matter of 
the executability of the decree obtained 
` against the petitioners, one of whom at least 
was jointly bound to pay the debt even on 
the date of presentation of, the petition for 
adjudication of Ramaswami Mudaliar as an 


insolvent. -Section 44 of the Provincial w- 
solvency Act, provides an answer -to this 
situation. After enumerating the debts in 


respect of which an insolvent shall not be 
“released in spite of an order of discharge 
under S. 44 (1), S: 44 (2) is specific ahd 
categotic in that except as provided by sub- 
section (1), an order of discharge shall re- 
lease the insolvent from all debts provable 
under this Act. It must be remembered that 
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the statutory release of the insolvent’ as a 
result of an order. for discharge is confined 
only to the insolvent and not the other co- 
judgment-debtors. This. view is reinforced 
by the provision made under Section 44 (3) 
to the effect that an order of- discharge shall 
not release any person who, at the date of 
the presentation of the petition, was a part- 
ner or a co-trustee with ‘the insolvent, or 
was jointly bound ‘or’ had made’ any joint 
contract with him or.any person who was 
surety for him. While, therefore, providing 
for the release of the insolvent only from 
the debts as a result of the discharge, Sec- 
tion ‘44 (3) still preserves the liability of 
persons who had bound themselves to pay 
along with the insolvent.: This is a pointer 
that the’ mere circumstance that amongst a 
set of judgment-debtors,' one is adjudicated 
an insolvent and later obtains a discharge, 
cannot absolve the other- co-judgment-debtors 
also from their liability under. the : decree. 
In Seetharamayya v. Kesavayya, AIR 1952 
Mad 108,-a Division .Bench had to. consider 
this position.. There, the`question that arose 
was, whether the release of an insolvent 
father ‘under Section 44 of the. Provincial 
Insolvency Act from all debts. _ extinguishes 
the liability of the son who is, liable under 
the decree along with ‘the father in _Tespect 
of his father’s debts. In repelling an argu- 
ment based on Sec. 44 (2) of. the Provincial 
Insolvency Act, that its effect is to ‘extinguish 
the debt as such, the Bench held thus — 


“To give effect ‘to. this. argument is to 
ignore sub-section.(3), If under sub-sec. (2) 
the release of the insolvent from all.. debts 
provable under the Act operates as a com- 
plete extinction of the debt which the in- 
solvent is jointly bound along with others to 
pay, then sub-section (3) has no meaning at 
all.. On the other hand, the fact that sub- 
section (3) provides for the continuance of 
the liability of persons jointly liable along | 
with the insolvent.indicates that the debt as 

such is not extinguished but it only releases 
the insolvent from all liability keeping alive 
the liability of, the other debtors jointly 
liable with him. It, therefore, follows tbat 
the liability of a person jointly bound is not 
extinguished despite the oe of the: in- 
solvent.” 


3. In view of the aforesaid decision; the 
argument of the learned counsel for the peti- 
tioners that on the receipt of a sum of 
Rs. 1,384-29, by the respondents, from the 
Official Receiver, the entire decree in O. S. 
100 of 1968 stood discharged even as against 
the petitioners cannot‘ be | accepted: . The 
court below, though it did not advert to any 
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of these aspects, was certainly right when it 
held that there was no substance whatever 
in this objection of the petitioners. and that 
the further execution ought to proceed: 
There is absolutely no -error whatever. of 
jurisdiction’ in the order of the. court below. 
The result is the civil revision petition fails 
and ig dismissed. No costs. . 


Petition dismissed. 


_ AIR 1981 MADRAS 3 . 

M. M. ISMAIL, C. J. AND 
NAINAR SUNDARAM, J. 
Kuppanna Chettiar and others,’ Petitioners 
v. Ramachandran and another, Respondents. 


Civil Revn. Petns. Nos, 2113. of 2142 of 
1979, D/- 6-8-1980. 


Tamil Nadu Cultivating Tenants Protec- 
tion Act (25 of 1955), Ss. 26-B, 3 (4) — 
Order of eviction of tenant for his failure 
to deposit arrears of rent within time given 
by Authorised Officer — Deposit made by 
tenant in terms of stay order -passed by High 
Court in revision staying execution of evic- 
tion order — Can never be tantamount to 
compliance with conditional order passed by 
Authorised Officer — Such deposit will not 
invalidate the order of eviction. (1972) 2 
Mad LJ 17, Overruled. vere te) 
8. 115.) 


If the order of ‘the Revenue Divisional 
Officer does not suffer from any of the 
vitiating factors: mentioned ,in Section 115 of 
Civil P, C. the High Court cannot interfere 
with these orders and consequently anyin- 

terim order that might have been passed by 
` the High Court will not have the effect of 
destroying or negativing the orders, passed 
by the Revenue Divisional Officer. - ; 
: (Para 14) 

Where the Authorised Officer passed the 
order of eviction of tenant under S. 3 (4) (b) 
of the Act on'the failure of. the tenant to 
deposit the rent within the time stipulated 
by the earlier. order, the order of the Auth- 
orised Officer is un-exceptionable. So long 
as the order of the Authorised Officer is un- 
exceptionable and is not vitiated by any one 
of the. factors enumerated in Section 115, 
Civil P. C. the High. Court will have no 
jurisdiction to interfere with ‘that order. 
The fact that, during the pendency of the 
civil revision. petitions the tenants applied 
for and obtained orders of interim stay of 
the execution of the order of eviction on 
condition of the deposit of the rent and -did 
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deposit. the rent, will not in any way invali- 
date.the order -passed by the Authorised 
Officer. (1972) 2 Mad -LJ 17, Overruled. 
(Case law discussed). . (Paras 15, 16) 
The question that has to be considered in 
respect of the: default‘ is, not with reference 
to any date subsequent to the order of the 
Authorised Officer, but with reference to the 
date fixed by him prior to his passing the 
order for eviction. The default contemplat- 
ed by the statutory provision is one occur- 
fing and. existing on the date of the passing 
of the order for eviction by the Revenue 
Divisional Officer himself and not at any 
Stage subsequent to the-said order. If the 
cultivating. tenant does not deposit the rent 
as directed, default has occurred and there 
is no. question.’ of that default being cured 
or. wiped out. by the tenant depositing the 
rent pursuant ito any interim order of the 
High Court during the pendency of the re- 
vision. petition preferred against the order 
of eviction and ‘any such deposit made dur- 
ing the pendency of the proceedings in the 
High Court pursuant to an interim order of 
the High Court will be’ one in, compliance 
with the interim order of the High Court 
and can never be a deposit in compliance 
with the original order of the Revenue Divi- 
: (Para 16) 


' Thus any deposit aide by the tenant in 
terms of the interim order of stay passed 
by the High: Court staying the execution 
of the order for eviction passed by the Au- 
thorised Officer can ‘never be tantamount to 
compliance with the conditional. order pass- 
ed by the Authorised Officer. ‘(Para 16) 
Cases Referred: | Chronological Paras 
(1979) C. R. P. Nos. 991 and 992 of 1979, 

` D/- 29-6-1979 (Mad), Sivasankara Deva- 


` rayar v. Prakash 1, 4, 5 
(1972) 2 Mad LJ 17 . A 1,4 
(1970) C., R. P. No. 1156 of 1970 (Mad), 


Venkatachala Padayachi v. Rajammal 5 
(1967) 1 Mad LJ 287 5,6 
AIR 1966 SC 1431 ne 5, 8 
AIR 1953 Mad 268 : (1952) 2 Mad LJ 492 

- §,°6, 7, 8 11 

Lv. Natarajan, Nicholas, T. Somasundaran 
‘and Venkatachalapathy, for Petitioner; N. R. 
Venkataraman, for Respondent,” 


« M. M. ISMAIL, C J.:— These two civil 
revision petitions, whose. facts are similar, 
have come up before us on a reference made 
by Natarajan, J., in view, of the conflict be- 
tween the decision of Gokulakrishnan, J. in 
Mahalinga Voikkaran ` v. 'Sellathammal, 
(1972) 2 Mad LJ 17) and that of Mohan, ‘J. 
in Sivasankara Devarayar v. “Prakash (C. R.P. 
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Nos. 991 and 992 of 1979 order dated 29th 
June, 1979). - The petitioners in each of 
these cases are cultivating tenants against 
whom orders of eviction have been passed 
by the Authorised Officer consequent on 
their failure to deposit the arrears of rent 
as ordered to be paid by them within the 
stipulated time. C. R. P. No. 2113 of 1979 
arises out of C. T. P. No. 44 of 1978 on the 
file of the Authorised Officer, Erode, while 
C. R. P. No. 2142 of 1979 arises out of 
C. T. P. No. 43 of 1978 on the file of the 
same Officer. 

2. The respondent in C. R. P. No. 2113 
of 1979, who is the landlord, filed the peti- 
tion for eviction of the petitioners under 
Section 3 (4)-(a) of the Tamil Nadu Culti- 
vating Tenants Protection Act, 1955 (herein- 
after referred to as the Act), on the ground 
that they had committed wilful default in 
the payment of rent for the years 1976-77 
and 1977-78. The petitioners filed a counter 
on 21-11-1978. On 19-6-1979 both the par- 
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ties made a joint endorsement and the peti- . 


tioners agreed to deposit a sum of Rs. 9,000/- 
in full satisfaction of rent for the two years, 
on or before 7-8-1979 and that in default 
thereof eviction could be ordered. The Au- 
thorised Officer passed orders in terms of 
the joint endorsement on the next day, i.e, 
20-6-1979, and directed the petitioners to 
deposit a sum of Rs. 9,000/- on or before 
7-8-1979, and further held that failure to 
deposit the amount as directed would result 
in an order of eviction being passed. The 
direction was not complied with and hence 
the respondent-landlord filed a petition on 
7-8-1979 for an order of eviction being 
passed in terms of the earlier order dated 
20-6-1979. On 4-9-1979 the Authorised Offi- 
cer passed an order of eviction, and it is 
against that order C. R. P, No. 2113 of 1979 
was filed before this Court. The said revi- 
sion petition was filed on 20-9-1979 and the 
petitioners sought an interim stay of the 
execution of the order of eviction in C. M. P. 
No. 9536 of 1979. This Court granted an 
order of interim stay of the execution of the 
order of eviction on condition that the peti- 
tioners deposited the sum of Rs. 9,000/- in 
the court below within two weeks. This 
order was complied with and this resulted 
in the order of interim stay being made 
absolute till the disposal: of the civil revision 
petition. 


‘3. The facts in C. R. P. No, 2142 of 1979 
are practically similar. In that case -the 
landlord filed the petition for eviction of 
the petitioners herein on the ground of wil- 


ful default in the payment of rent for the - 


years 1976-77 and 1977-78. The petitioners 
filed a counter, but on 26-6-1979 a joint en- 
dorsement was made by both the parties, 
and the respondent agreed to receive a sum 
of Rs. 3,300/- in full quit of his claim for 
Rs. 4,000/-, and the petitioners agreed to 
pay the said sum. The joint endorsement 
did not, however, make any reference to the 
time within which the amount should be 
paid. On 29-6-1979 the Authorised Officer 
passed orders on the basis of the joint en- 
dorsement and directed the petitioners to 
deposit the sum of Rs. 3,300/- on or before 
31-7-1979 and further stated that failure tc 
deposit the amount would result in an order 
of eviction being passed. The petitioners 
not having deposited the amount as directed 
the respondent took out an application on 
7-8-1979 for an order of eviction being pass- 
ed and that application was allowed by the 
Authorised Officer on 4-9-1979. It was 
against this order that the petitioners filed 
C. R. P. No. 2142 of 1979 on the fle of 
this Court. Along with the civil revision 
petition, they filed C. M. P. No. 9652 of 
1979 and sought interim stay of the execu- 
tion of the order of eviction. This Court 
granted interim stay on condition that the 
petitioners deposited the sum of Rs. 3,300/- 
in the court below within two weeks. That 
direction was duly complied with .and hence 
the order of interim stay has been made 


absolute till the disposal of the civil revision 


petition. 


4. When the civil ‘revision petitions came 
up for disposal’ before Natarajan, J., on be- 
half of the petitioners in these two civil re- 
vision petitions it’ was contended that 
order of eviction passed by the Authorised 
Officer in each of these cases need not be 
considered on merits, since the petitioners 
were entitled to have the order set aside on 


another ground. According to the ` peti- 
tioners, the revision proceedings must be 
treated as continuation of the proceedings | 
under the Act, that inasmuch as the peti- 


tioners have deposited in these . proceedings 
the amount that.they were directed to, depo- 
sit, by the Authorised, Officer, it ‘must be 
held that they have complied with ihe 
orders of the Authorised Officer and that 
therefore the. order of eviction passed against 
them should be set aside. In support of 


this contention they relied on the decision , 


of Gokulakrishnan, J., referred to ‘above, 
namely, Mahalinga. Voikkaran , vy. Sella- 
thammal (1972-2 Mad LJ 17). The learned 
counsel for the respondents, on the other 


hand, relied on a judgment of Mohan, J. F 


in Sivasankara Devarayar y. Prakash (C. R.P 


n,n 


ALR ` 


the | 


1881 | 


Nos. 991 aa 992 of 1979, order dated 29-6- 
1979) (Mad). It was against this set up 
that the learned Judge referred to the obser- 
vations contained in the judgments of both 
the learned Judges and pointed out that 
there was a conflict, and observed: 


“Thus it may be seen that an uniform 
view has not been taken on the question 
whether a tenant, against whom an order of 
eviction has been passed for his failure to 
deposit the arrears of rent within the time 
given to him by the Authorised Officer can 


seek condonation of his default by remitting - 


the amount later on, as per the directions 
given to him by this Court in revision pro- 
ceedings pending before it. In order to set 
at rest the controversy effectively and also 
to resolve the conflicting views taken in 
M. Voikkaran v. Sellathammal (1972-2 Mad 


LJ 17) and Sivasankara Devarayar v. Pra- 
kash (C. R. P. Nos. 991 and 992 of 1979, 
order dated 29-6-1979) (Mad), I think it is 


necessary that these two revisions should be 
heard and disposed of by a Division Bench. 
The questions which need determination are: 

1. Whether a revision preferred to this 
Court under ‘Section 6B of the Tamil Nadu 
Cultivating Tenants Protection Acti will 
amount to a continuation of proceedings 


initiated before the: Revenue Court as known. 


and understood in law? 


2. Whether a payment of arrears of rent > 


in compliance with añ order of this Court 
during the pendency of the revision proceed- 
ings will tantamount to compliance of a 
conditional order passed by an. Authorised 
Officer ? and 

3. Whether payment of arrears of rent for 
obtaining an order of stay of eviction during 
the pendency of the revision proceedings 
can be treated as payment made in com- 
pliance with the original conditional order 
passed by an Authorised Officer ? 


1 therefore direct the papers to be placed 
before my Lord the Chief Justice for orders 
regarding the petitions being referred . to a 
Bench for decision.” 


5. Thus it will be seen that it is not 
merely the three questions extracted above 
that have been referred to the Bench for 
decision, but the entire civil revision peti- 
tions themselves have been posted before 
the Bench for disposal. Consequently for 
the purpose of understanding the conflict 
referred to by the learned Judge, and the 
questions extracted above, it is necessary to 
refer to the’ decision of Gokulakrishnan, J. 
as well as that of Mohan, J.’ The decision 
of Gokulakrishnan, J., -as. 
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out, is Mahalinga Voikkaran v. Sellathammal 
(1972-2 Mad LJ 17). In that case the land- 
lord filed a petition under S. 3 (4) (a) of 
the Act before the Revenue Court, Thanja- 
vur, for eviction of the tenant from the peti- 
tion mentioned Jand alleging that the tenant 
had defaulted in the payment of rent due to 
him for fasli 1379. On 3lst Oct, 1970, the 
Revenue Court passed a preliminary order 
directing the tenant to pay the admitted ar- 
tears of rent of Rs. 214.40 on or before 
20th Nov., 1970; the same order mentioned 
that in the event of default an order of 
eviction would follow. The Presiding Offi- 
cer of the Revenue Court, who passed the 
said order, did not continue, and there was 
a vacancy in the post during the months of 
Nov. and Dec., 1970. Later, when the post 
was filled up by a new officer, the case came 
up for hearing on 2nd March. 1971. On 
that day, it was stated, the counsel for the 
tenant and the counsel for the landlord were 
present and on the learned counsel making 
an endorsement to the effect that the tenant 
had not paid the arrears, the Revenue Court 
ordered eviction of the tenant. It was 
against that order the tenant preferred the 
civil revision petition. In- that case also, 
during the pendency of the civil revision 
petition, there was a petition to stay the 
execution of the order of eviction, and this 
Court passed an order of interim stay con- 
ditional upon the tenant paying the arrears 
due. The tenant complied with that direc- 
tion and thereafter the order of interim stay 
was made absolute. It was with reference 
to these interim orders that the argument 
that was advanced before the learned Judge 
on behalf of the petitioner was that as per 
the interlocutory order passed in the civil 
revision petition the tenant had paid the ar- 
rears due and that as such this Court could 
excuse the delay in the payment of the ar- 
rears due to the landlord and thereby allow 
the revision petition. In support of this 
contention the learned counsel for the tenant 
relied on the decision of Ramanujam, J., in 
Venkatachala Padayachi v. Rajammal (C. R. 
E. No. 1156 of 1970) (Mad). It is admitted 
that the learned Judge had simply observed 
in that case, that, in view of the payment of 
the entirety of his liability towards arrears 
of rent fixed by the Revenue Court, there 
could not be any eviction of the petitioner 
from the leasehold lands ‘in. view of the 
provisions of Section 3 of the Act. Re- 
liance was also placed before the learned 
Judge on the judgment of the Supreme 
Court in Rama Iyer v. Sundaresa Ponna- 
poondar: (AIR 3966 SC: 1433) and- -a judg- - 
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ment of this Court ‘(Alagiriswami, J.) in 
Raso Moopanar v. Ramamurthy Iyer (1907- 
1 Mad LJ 287) and Aravamudha Chettiar 
v. M. ‘Abdul Kheder Rowther (AIR 1953 
Mad 268). - 

6. After referring. to these decisions and 
the decision ‘cited on behalf of the respon- 
dent-landlord, ad learned Judge observed as _ 
follows : 

“As far as the present case is concerned, 
it ig not only the. cause. of justice, but the 
powers of the High Court, when it” exer- 
cises its. revisional jurisdiction. conferred 
upon it undér Section 6-B of the Madras 
Cultivating Tenants Protection.’ Act, read 
with Sec. 115, Civil P. C. are involved. 

‘It is clear from the decisions reported in 
Rama ` Iyer v, Sundaresa Ponnapoondar 
(AIR 1966 SC 1431) and Aravamudha 
Chettiar v. M. Abdul Khader Rowther (AIR 
1953 Mad 268) that the” revisional powers 
of the High Court are wide enough ‘to up- 
hold the spirit’ of legislative enactments when 
dealing’ with’ cases 3 under such | enactments m 
revision. 

While the revision petition was pending, 
the tenant has paid the arrears as per the 
interlocutory order of this Court. As on 
date, it cannot ‘be considered that’ there is 
any default on the: part of the petitioner in 
the matter of payment of rent. Considering 
that ‘revision’ is a continuation of the’ pro- 
ceedings under the Madras Cultivating 
Tenants Protection Act initiated before the 
Revenue Court, I. 'am of ‘opinion that the 
High Court has ample powers in its revi- 
sional jurisdiction to afford an opportunity 
to the tenant in proper cases for the purpose 
of complying with’ the ‘directions’ of the Re- 
venue Court in the matter of payment’ of 
arrears of rent. In this case, the tenant was 
given an opportunity to pay the arrears 
during the pendency of this revision: proceed- 
ings. In view of the fact that the tenant has 
complied with such ‘direction, I donot find 
theré is any question of ‘default’ in this case 
to entitle the landlord to evict the tenant.” 

7. With reference fo this judgment “of 
Gokulakrishnan, J., Mohan, J., stated : ‘ 

“First of all I have. my grave doubt as to 
whether a revision could be considered to be 
continuation of the. "proceedings under the 
- Madras Cultivating . ‘Tenants Protection Act 
initiated before the, Revenue Court. The 
learned Judge relied upon, .a _ decision ‘of 
Govinda Menon, J., in Aravamudha Chettiar 
v. M. Abdul Khader Rowther. 1952-2 Mad 
LJ 492 : (AIR 1953 Mad 268)’ to lay down 
this proposition, but I find therein what the 
learned Judge held was as extracted -below : 
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‘During the pendency of an dppeal against 
an order made by the Rent Controller for 
eviction as a result of non-payment of rent, 
it is open to the appellate court to condone 
the delay. An appeal is continuation of the 
proceedings .in the court of first instance and 
the appellate tribunal can condone the de 
fault for non-payment ‘of ‘Tent.’ 


That decision relates only to an appeal and 
not to a revision. The Revenue Court as in 
the instant case is not a Civil Court. The 
question whether it is a continuation of pro- 
ceedings cannot arise at all. Even otherwise 
one question may be raised. What happens 
to a revision under Article 227: of the Con- 
stitution? It is an independent one. Under 
such circumstances could it be said tbat-it is 


‘the continuation of proceedings of the- court 


below? The answer should be in the nega- 
tive. The whole question ‘in my view, as 
Tightly contended by Mr. Srinivasan, is whe- 
ther there was any justification for the peti- 
tioner not-to comply with the orders of the 
Revenue Court to pay the arrears on or be 
fore 26-2-1979. If there is no justification, 
the orders of eviction must be upheld. The 
fact that he complied with the-interim orders 
‘of this Court is..no ground to hold in my 
considered view that the orders of the Re- 
venge Court (emphasis supplied) . had been 
complied with.” f 

-8. :We are of the opinion that the deci- 
sion of Gokulakrishnan, J., calls for one or 
two comments. , In the first place the deci- 
sions in Rama Iyer v. Sundaresa, Ponnapoon- 
dar (ATR 1966 SC 1431) and, Aravamudha 
Chettiar v. M. Abdul Khader Rowther, (AIR 
1953 Mad 268) did not bold that the revi- 
sional powers of the High. Court were wide 
enough to uphold the spirit of ‘the legislative 
enactments when dealing with cases undér 
such enactments in revision. As a matter of 
fact, the decision of the Supreme Court iù 
Rama Iyer v. ‘Sundaresa Ponnapoondar, (AIR 
1966 SC 1431) dealt with a different situation 
altogether. That was a case” which arose 
under the Madras Cultivating Tenants Pro- 
tection Act, 1955, and an application -was 
filed for a declaration that the amount de- 
posited by the respondent therein represent- 
ed the correct amount of rent due from him. 
There was: a controversy. whether the respon: 
dent was a cultivating tenant.at all. The Re 
venue Court--held that. the respondent was 
not a cultivating tenant of the appellant and 
could’ not claim the benefit of Section 3, (3) 


-of the Act and dismissed the application. 


The respondent filed a petition in revision 
before -the High Court under Section 6-B of 
the Act read with Section 115. of :the Code 


1984: .: ~ 


of Civil- Procedure. The: High Court came 
to the conclusion that..the respondent ‘was a- 
cultivating tenant. of: the appellant: and. there- 
fore allowed the revision petition. and ‘de-' 
clared that the amount deposited. “by: the res-. 
pondent represented..the correct. amount dus 
from him to the appellant. Inthe appeal 
before the Supreme Court the question that 
was argued was- that the. finding of the- Re- 
venue Court that the respondent was not a. 
cultivating tenant was a finding of fact and 
that the High Court had no jurisdiction to, 
set it aside on revision. It was that conten- 
tion which was considered by. the Supreme: 
Court, The Supreme Court considered the 
provisions of Section 6-B.of the Act and. 
Section 115 of the Code .of Civil Procedure. 
and observed : 

Aint dis qassne Gass question: Bh a6: 
vision under sub-section. (c) of Section 115 
arises and we afe concerned only. with the 
power of-revision under sub-sections (a). and. 
(b) of Section 115. Sub-section (a)-empowers 
the High Court to correct an erroneous -as- 
sumption of -jurisdiction; sub-section (b) em- 
powers it to correct an erroneous refusal of 
jurisdiction. The. decision of the Subordinate 
Court on all. questions of law and fact, not 
touching its jurisdiction, is . final. and;. how- 
ever erroneous such a- decision may: be, it is 
not revisable under .sub-sections -(a) and (b) 
of Section 115. On the other hand; if by an 
erroneous decision on a question of fact or 
law touching its jurisdiction,.e.g. on a pre. 
liminary fact upon the existence of .which its, 
jurisdiction ` depends, the subordinate. court 
assumes a jurisdiction not, vested in. it by law 
or fails :to exercise a jurisdiction 80 vested, 
its decision is nat final, and is subject to.re- 
view by the High Court, in its revisional 


jurisdiction under sub-sections (a) and (b) of - 


Section 115. The question is on which side 
of the line the present case Hes, and whether 
the decision of the Revense Divisional Offi- 
cer that the respondent is not a cultivating 
tenant of the appellant is subject to review 
by the High Court in its revisional jurisdic- 
tion. The Revenue Divisional Officer is an 
inferior court of Hmited jurisdiction, function- 
ing under the Madras Cultivating Tenants 
Protection Act, 1955. To ascertain the limit 
and extent of its jurisdiction, we must èx- 
amine ‘the provisions of the Act.” 

9. After having made the above’ observa- 
tions in paragraph 4 of the judgment, the 
Supreme Court referred to the provisions of 
the Act in paragraph- .5, and, observed (is 
paragraph 6): 

“The act gives generous - AN to 
cultivating tenants from eviction, and severely 
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restricts the right of landlords to resume pos- 
session. of. their. land ‘from their cultivating 
tenants.. In: case of «disputes between -the land 
lord and the cultivating tenant, the. Revenue 
Divisional -Officer is authorised to entertain. 
and decide ` applications by, the landlord for 
eviction and resumption and possession and 
by the cultivating | ‘tenant ‘for restoration 
of Possession and to impose penalties on the 
landlord’ or the tenant for infraction of Sec 
tion, 4-B. To attract, the jurisdiction of the 
Revenue Divisional ‘Officer, there must be a 
dispute between a landlord ‘and ‘cultivating’ 
tenant. The existence of the relation of land- 
lord and cultivating tenant between the con- 
tending parties is the essential condition for 
the assumption of jurisdiction by the Re 
venue Divisional Officer ‘in all proceedings 
under the Act. The.Tribunal can exercise its 
jurisdiction under the Act only if -such re- 
lationship exists, If the jurisdiction of the 
Tribunal is challenged,. it must enquire into 
the existence of the preliminary fact and de 


_cide if it has jurisdiction. But-its decision. on 
the existence of this. preliminary fact is not 


final : ‘such a‘decision is subject to review by 
the High Court in its revisional jurisdiction 
under Section 6-B. The enquiry by the Tri-. 
bunal is summary; there is no provision for 
appeal from its decision, and the Legislature 
could not have ‘intended that its decision on 
the | preliminary fact involving a question of 
title would be final ‘and not subject to the 
overriding powers of revision by the High ` 


40. Thus it is clear that the Supreme 
Court decided ‘the case only within the four. 
corners of Section 115 of the Code of Civil 


-Procedure, and ‘pointed out that any finding 


of an inferior Tribunal, whether on facts or 
on law, -touching its jurisdiction, would be 
subject to review. by the High Court, ‘because 
a finding one way or the other would hava 
enabled the Tribunal either to assume: juris- 
diction of to -refuse to exercise jurisdiction, 
and consequently attracting Clause (a).or (b). 
of Section 115 of the Code of Civil :Proce- 
dure. We are of the opinion that beyond: 
that the Supreme Court did not ore ‘down 
anything further.. . = 


1L In Aravamudha Chettiar v. M. Abdul 
Khader Rowther, (AIR 1953 Mad 268) the 
only, passage relied on by the learned Judge 
(Gokulakrishnan, J.) is: 


“During the pendency of an + appeal -against 
an order made by the- Rent Controller for 
eyiction as a result of non-payment of rent, 


ìt. is open to the appellate Court. to condone 


, 
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the delay. An appeal is continuation of the 
proceedings in the court of first instance and 
the appellate tribunal can condone the de- 
fault for non-payment of rent.” 


It is not possible to draw a general inference 
from the above observations, because they 
refer to the condonation of delay and also 
condonation of default for non-payment of 
rent. In what situation those observations 
were made has not been made clear in the 
judgment of Gokulakrishnan, J., himself. 
Under these circumstances, we have neces- 
sarily to fall back upon the provisions of the 
Cultivating Tenants Protection Act as well as 
Section 115 of the Code of Civil Procedure. 


12. The relevant provision of the Tamil 
Nadu Cultivating Tenants Protection Act, 
1955, is Section 3 (4). That provision reads 
as follows : 


_ Section 3 (4) (a): Every landlord seeking 
to evict a cultivating tenant falling under sub- 
section (2) shall, whether or not there is an 
_ order or decree of a court for the eviction 
of such cultivating tenant, make an applica- 
tion to the Reyenue Divisional Officer and 
such application shall bear a court- fee stamp 
of one rupee: 


. (b) on receipt of such application, the Re- 
: venue Divisional Officer shall, after giving a 
reasonable opportunity to the landlord and 
the cultivating tenant to make their repre- 
sentations, hold a summary enquiry into the 
matter and pass an order either allowing the 
application or dismissing it and in a case 
falling under Clause (a) or Clause (aa) of sub- 
section (2), in which the tenant had not avail- 
ed of the provisions contained in sub-sec. (3) 
the Revenue Divisional Officer may allow the 
cultivating tenant such time as he considers 
just and reasonable, having regard to the re- 
lative circumstances of the landlord and the 
cultivating tenant for depositing the arrears 
of rent payable under this Act inclusive of 
‘such’ costs as he may direct. If the cultivat- 
ing tenant deposits the sum as directed, he 
shall be deemed to have paid the rent under 
sub-section (3) (b). If the cultivating tenant 
fails to deposit the sum as directed, the Re- 
venue Divisional Officer shall pass an order 
for eviction : 


Provided that the Revenue Divisional Offi- 
cer shail not direct the Cultivating Tenant to 
deposit such arrears of rent as have become 
time-barred- under ‘any law of limitation for 
the time being in force.” . 
Section 6-B, which refers to Section 115 of 
the Civil Procedure Code, reads as follows : 
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“The Revenue Divisional: Officer shall be 
decined to be a Court subordinate to the High 
Court for the purposes of Section 115.of the 
Civil Procedure Code, 1908 (Central Act. V of 
1908), and his orders shall be liable to revi- 
sion by the High Court under the provisions 
of that section”. 


“13. A reading of these provisions will 
clearly show that under Section 3 (4) (b) of 
the Act, once a cultivating tenant has failed 
to comply wifh the direction to deposit: the 
rent into the Revenue Court within the time 
given by the Revenue Divisional Officer, the 
Revenue’ Divisional Officer had no option 
but to pass an order for eviction. If, for any 
Teason, the tenant was not able to deposit the 
rent within the given time, certainly he should 
have approached the Revenue Divisional Offi- 
cer for extension of time, and, if he un- 
reasonably refused to extend the time, 
tenant may then have a grievance with res- 
pect thereto. But once a date has been fixed 
for the deposit of the rent, and within the 
time the amount has not been paid and there 
has been no application for extension of time 
by the tenant before the Revenue Divisional 
Officer, the Revenue Divisional Officer is 
under an obligation to pass an order for evic- 
tion, because, in such a situation, S. 3 (4) (b) 
says .that “The Revenue Divisional Officer 
shall pass an order for eviction.” When the 
Revenue Divisional Officer has passed such 
an order for eviction, and a revision peti- 
tion is preferred to this Court against that 
order, this Court can only examine whether 
the Revenue Divisional Officer has commit- 


ted any error of jurisdiction so as to attract ` 


either Clause (a) or Clause (b) or Clause (c) 
of Section 115 of the Code of Civil Proce- 
dure. In this particular case before us, there 
is no contention that any one of these three 
clauses is attracted with reference to the 
order of the Authorised Officer. As a matter 
of fact, in neither of the judgments, namely, 
in the judgment of Gokulakrishnan, J., or the 
judgment of Mohan, J., 
been approached from the point of view of 
the scope of the jurisdiction of the High 
Court under Section 115 of the Code of Civil 
Procedure. 


14. . Gokulakrishnan, J., would -appear to 
have proceeded on the basis that, since. revi- 
sion proceedings are continuation of the ori- 
ginal proceedings initiated before the Re- 
venue Court, this Court will have power ‘to 
extend the time for making the deposit. : It 
was only with reference to this aspect, that 
question No. 1 in the order of Natarajan, J, 
has. been framed. “We are of the ‘opinion 


that the question, whether a particular” pro- 


this question has- 


the © 


1981 


- ceeding pending before the High Court is 


d 


continuation of the: original proceedings or 
not, is not decisive of-the matter in this case. 
In one sense a: revision -or appeal preferred 
to. this Court can. be said to be a: continua- 
tion of the original procecdings, because a 
revision is preferred against the order passed 
in the original proceedings just as an appeal 
is preferred against the judgment and decree 
passed in the original proceedings. But that 
certainly will not help to decide the ques- 
tion of the scope of the power of the High 
Court as a revisional court or appellate court. 
It may be that the High Court exercises its 
revisional jurisdiction only because of its 
general status as a superior court having ap- 
pellate jurisdiction over the subordinate 
courts. But that does not equate the scope 
of the appellate power of the High Court 
with that of the revisional power of the High 
Court. The power which the High Court 
can exercise has to be found within the four 
corners of the statutory provisions under 
which the jurisdiction of the High Court has 
been invoked. When the jurisdiction of the 
High Court has been invoked under Sec. 115 


. of the Code of Civil Procedure, the exercise 


of its power by the High Court is certainly 
in terms of Section 115 itself. When the 
High Court exercises its appellate power, a 
mere disagreement with the trial court on the 


appreciation of evidence or finding of facts 


is sufficient to clothe the appellate court 
with the right to interfere with the judgment 
and decree of the trial court. On the other 
hand, when the High Court exercises its re- 
visional power under Section 115 of the Code 
of Civil Procedure, a mere disagreement with 
the appreciation of evidence or findings of 
facts of the trial Court will not be sufficient 
to enable it to interfere with the order of the 
trial court and it has to further find whether 
the order of the trial court comes within, the 
scope of that section or not; only if the order 
of the trial court is vitiated by errors of 
jurisdiction enumerated in that section, the 
revisional court will have the power to inter- 
fere with that order and not otherwise. In 
view of this, in these cases the High Court 
will have to first find out whether the orders 
of the Revenue Divisional Officer suffer from 
any ‘of -the vitiating factors mentioned in Sec- 
tion 115 of: thé Code of Civil Procedure and 
if they do not suffer, the High Court cannot 
interfere with these orders and consequently 
any interim order that might have been pass- 
ed by the High Court will not have the effect 
of destroying or negativing the orders pass- 
ed by the Revenue Divisional Officer. There- 
fore, it may not be strictly necessary for the 
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‘purpose of disposal of these cases to consider 


whether the revisional jurisdiction exercised 
by the High Court under Section 6-B of the 
Act read with Section 115 of the Code of 


‘Civil Procedure is a continuation of the pro- 


ceedings initiated before the Authorised OM- 
cer, because even assuming that it is a con- 
tinuation of those proceedings, still the High 
Court cannot exercise its powers outside Sec- 
tion 115 of the Code of Civil Procedure. 


15. In this case, from what we have point- 
ed out already, it will be seen that the Auth- 
orised Officer passed the order under Sec. 3 
(4) (b) of the Act on the failure of the tenant, 
to deposit the rent within the time stipulated, 
by the earlier order. From this point of 
view, the order of the Authorised Officer is 
unexceptionable. As a matter of fact, the 
petitioners did not make any complaint, 
against the order of the Authorised Officer 
on the merits. So long as the order of the 
Authorised Officer is unexceptionable and is 
not vitiated by any one of the factors enume- 
rated in Section 115 of the Code of Civili 
Procedure, this Court will have no jurisdic- 
tion to interfere with that order. 





16. The fact that, during the pendency of 
the civil revision petitions the tenants applied 
for and obtained orders of interim stay of 
the execution of the order of eviction on 
condition of the deposit of the rent and did 
deposit the rent, will not in any way invali- 
date the order passed by the Authorised 
Officer. From this point óf view, we are 
unable to agree with the observation of 
Gokulakrishnan J. 


“As on date, it cannot be considered that 
there is any default on the part of the peti- 
tioner in the matter of payment of rent.” 


The question that has to be considered in 
respect of the default is, not with reference 
to any date subsequent to the order of the 
Authorised Officer, but with reference to the 
date fixed by him prior to his passing the 
order for eviction. The section itself con- 
templates the Revenue Divisional Officer 
giving an opportunity to the tenant to deposit 
the arrears of rent within such time as he 
considers just and reasonable and only if the 
cultivating tenant fails to deposit the same 
as directed, the Revenue Divisional Officer 
can pass an order for eviction. Consequently. 
the default in such cases must have occurred 
prior to the Revenue Divisional Officer pass- 
ing an order for eviction and in terms of an 
earlier order either independent or condi- 
tional.. In view of this, the default contem- 
plated by the statutory provision is one oc- 
curring and existing on the date of the pass- 
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ing of the order for eviction by the Revenue 
Divisional Officer himself. and not at any 
stage subsequent to the said order. If the 
cultivating tenant does -not-deposit the rent 
as directed, default has occurred and there is 
no- question of that default being cured of 
wiped out by the tenant depositing the rent 
‘|pursuant to,any interim „order, of this court 
during the pendency of .the revision petition 
preferred against the order of eviction and 
any such deposit made during the pendency 
of the proceedings in the High Court pur- 
suant to an interim order of the High Court 
will be one in compliance with the interim 
order of the High Court and can never be 
a deposit in compliance with the original 
order of the Revenue Divisional Officer. As 
a matter of fact, the High Court is not con- 
cerned in such proceedings with the ‘original 
default committed by the cultivating tenant in 
payment of the rent to the landlord. It is 
because of this original default, the Revenue 
Divisional Officer directs the tenant to de 
posit:the rent into the Court before a parti- 
cular date' and the subject-matter of the civil 
revision proceedings in the High Court there- 
fore will not be the original default, but only 
the failure of the tenant to comply with. the 
direction of the Revenue Divisional Officer. 
Once that failure is admitted and the conse 
quential order of the Revenue Divisional 
Officer ig unexceptionable, there will be -no 
occasion for the High Court to give an op- 
portunity to the cultivating tenant to comply 
with the original direction. of the Revenue 
Divisional Officer to deposit the amount, be- 
cause the original direction no longer stands 
and that direction has worked itself out in 
the form of ‘the final order for eviction, 
which, on merits, is not challenged. If the 
matter is understood in this manner certainly 


any deposit made by the’ tenant'in terms of- 


the interim order of stay passed by this 
Court staying the execution of the order for 
eviction passed by the Authorised Officer can 
never be tantamount to compliance with the 
conditional order ‘passed by the Authorised 
} Officer. 


- 17.. We make it der that, if the tenants 
had applied to the Authorised Officer for ex- 
tension of time for the payment of the rent 
(in the present cases in C.R. P. No. 2113 of 
1979 that question ‘will not arise -because 
even the date for payment. of -arrears of rent 
had been agreed to between the parties under 
a joint endorsement‘and the order has been 
passed by the Revenue -Divisional Officer 
only in terms of the said joint endorsement 
and the Revenue Divisional Officer himself 
may- not have power to extend the time for 
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payment except with the consent of the res- 
pondents), and the Authorised Officer: had ` 
declined to extend the time and had passed © 
the order for eviction, and the tenants had 
complained against such: order,. this -Court 
may, in proper cases, have power to interfere 


- with the order complained against, and. ex- 


tend the time for payment. That. is- far dif- 
ferent from saying that the payment made 
pursuant to a conditional order of interim 
stay passed by this Court will -be payment 
made in compliance. with the directions 
already given by the Authorised: Officer be- 
fore he passed the final order for eviction 
against the petitioners ‘herein, though such 
payment may be taken into account in cases 
indicated by us above, namely, where the 
tenant approaches ‘the High Court ‘complain- 
ing that the Revenue Divisional Officer has 
unreasonably or illegally declined to extend 
the time applied for by him for the cee 
of the amount 


18, Under these circumstances, © we are 
clearly of the opinion that the orders passed 
by the Authorised Officer in these cases, — 
which are admittedly in accordance with the 
provisions ‘of Section 3 (4) (b) of the Act, 
cannot be interfered with by the High Court 


under Section 115’ of the Code of Civil Pro . 7 


cedure. The revision’ petitions accordingly 

fail and they are dismissed. There will be 

no. order as to costs,” 
Petitions dismissed, 


AIR 1981 MADRAS 42 
_ .SETHURAMAN AND . 
BALASUBRAHMANYAN, JJ. 


` Sri Kanyaka Parameswari Devasthanam 
and Charities, Petitioner v. Srila Sri Ambala- 
wana Pandara Sannadhi and another, ` Res- 
pondents. 

C M. P. No. 2790 etc. of 1980 in Appl 
No, 319 of 1973, D/- 6-5-1980. `- 


Land Acquisition Act (1 of 1894, Sa. 3 (b) 
S-A; 18, 50 (2) — Acquisition of land for 
Davasthanam — Award passed — Appeal by 
land owner — Judgment in appeal also ren- 
dered — Application by Devasthanam for re- 
hearing appeal, after impleading it as party 
respondent — Devasthanam cannot be im- 
pleaded as a party respondent. AIR 1971 All 
426; AIR 1972 Panj & Har 59, Dissented 

(Civ P. C. (1908), O. 1, R. 10 and 
O. 41, R. 21. 

Certain land was acquired for the benefit 

of Devasthanam.. The -award was passed. 
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Land owner preferred an appeal. .Judgment. 
in’ appeal was also rendered. . Devasthanam 


. made an application. under. O. 1, R. 10 and 
O.. 41, R 21, C. P. C. for rehearing of ap- 
peal after. it was Parii a a -party 
respondent. : te 

Held, that the EEA was not a 
“person interested” within. the - meaning of 
Sections 3 (b} or 5-A of. the Act, and as such 
could not be a party to acquisition proceed- 
ings. It had no locus standi and therefore, 
could not be impleaded as a party respon- 
dent: AIR 1976 Andh Pra 134 (FB). Foll; 
AIR 1971 Ali 426 and AIR 1972 Punj & Har 
59, Dissented from, . (Paras 5, 6, 9) 
- The provisions. of the. Act would clearly 
indicate that there are really only two parties 
to the reference in the Civil Court and the 
further proceedings that may ‘emanate from 
it, the two parties being the Collector and 
the owner of the property. Under Proviso 
to Section. 50 (2) the entity for the: benefit of 
which land is acquired has no locus standi 
even to demand a reference-under Section 18, 
after the award.is- passed and can only ap- 
pear and adduce evidence for the purpose of 
determining “compensation. -- When- such 
entity is not a party even before the Collec- 
tor, it cannot be impleaded as party respon- 
dent after the appeal is ‘disposed of > `` 


, „| Para 6) 
Cases © Referred: Chronological `. Paras 
AIR 1976 Andh Pra 134 (FB)" `> > M 
AIR 1972 ‘Andh Pra 362 ° <->- H 
AIR 1972 Punj & Har 59 ’ 14 


AIR 1971 All 426 : 1971 AN L) 2233 - 14 
(1954) C. R. P. No. 1235 of- 1954 (Mad), 
Kottaiyur Nattar’s Estate v. Special rane 
Acquisition Officer. ; -7 
P. Venkataswami, .for Petitioner; Govt. 
Pleader and B. Kumar, for Respondents, . 
SETHURAMAN,, 3 — 
have been filed by Sri. .Kanyaka ‘Parameswari 
Devastanam and, Charities and relate to the 
proceedings under the Land Acquisition Act. 


Two grounds and 183 sq. ft. together with: 


building, structures, ètc., were acquired under 
the Land Acquisition Act for the purpose of 
providing additional | “accommodation ta 
S.-K. P. D. Boys High School run by ‘the 
Devastanam. ‘The relevant notification ‘under 
Section 4 (1) of the Act was issued on. 11-3- 
1961, and the declaration under Section 6 was 
made on 26-6-1966. The property is built 
up to the entire extent except for 745 sq. ft. 
approximately which remained as open space. 
The Land Acquisition Officer took the value 
of the property as" Rs. ‘57,656 including sola- 
tium. In arriving at this value he took the 
monthly income from. the property and, capi- 
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talised. it. For taking the. capitalised value, 
he took. the. market quotation of gilt-edged 
securities. -The capitalised: value was taken 
as Rs.:48,305 with the addition of solatium. 
The total compensation payable was calculat- 


‘ed to be Rs: 57,656-63. The owner of the 


property :was..not content with the amount 
awarded _ag: compensation, and, ‘therefore, 
there was a reference under Section 18 ‘of the 
Land Acquisition Act- When the matter 
came- before the City Civil Court. the com- 
pensation was fixed at -Rs. 60,000 with further 
additions thereto of solatium and interest. 
The claimant was not satisfied even with that 
amount and he, therefore, filed an appeal 
before this. court. In the appeal the respon- 
dent was the Collector of Madras and -after 
hearing the appellant’s counsel and’: learned 
Government Pleader, it was held . that the 
claimant will be entitled to Rs. 1,48,015 as 
compensation along with solatium and in- 
terest in accordance with law. The judg- 
ment in appeal was rendered on 1-9-1977. 


a 2 ‘As already mentioned ‘Sri Kanyaka 
Parameswari Devasianam and Charities. has 
now come forward with these applications. 


In C. M. P. 2790 of 1980 purporting to, be 


under Order 1, Rule 10 (2), C. P. Code, the 


prayer is ‘for impleading the devastanam as a . 


party. respondent. In C. M.P. 3529 of 1980 the 


‘prayer is for condoning the delay of 461 days 


in filing the petition and in C. M. P.. No. 
3530 of 1980 purporting to be under O. XL, 
R. 21, read with Section 151, C..P. Code, the 
prayer is for setting “aside the decree and 
judgment dated 1-9-1977... 


-.3, . When these petitions came up for hear- 
ing, there was a preliminary objection on 
behalf of the claimant that the devastanam 
had-no locus standi in making these petitions 
by seeking to come on record and getting the 
judgment set aside. For the applicant deva- 


ou 


-stanam, the submission . was that it was the 


person which ‘was affected by the judgment, 

that the provisions of the Land Acquisition 

Act envisaged participation in the- proceed- 

ings by the person for whom the acquisition 

was made and that the applicant was, there- 

fore, justified in ‘seeking the several prayer 
În the ‘Tespective petitions. cd 


= 4. “The, ‘only question that requires to be 


‘considered at, this stage is whether the Deva- 


stanam has any . locus standi, to . apply for 
being brought on record as respondent We 
may set out a few more facts before consider- 
ing the point formulated above. By a letter 
dated 16-12-1966 the Collector of Madras, 
forwarded a preliminary valuation statement 
of. the property sought to be acquired and 
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required the applicant Devastanam to deposit 
the said sum so as to enable the Land Ac- 
quisition Officer to pass the award in the 
case. It is not clear whether and when the 
amount was deposited. The award was pass- 
ed on 20-11-1968. At the instance of the 
claimant, there was a reference under Sec- 
tion 18 of the Act to the civil court and there 
was an intimation on 28-12-1972 about the 
civil court having. passed its order on the re- 
ference and the applicant was required to 
send its opinion on the question of filing an 
appeal in the High Court against the judg- 
ment of the civil court. The applicant was 
pot obviously aggrieved by the amount as 
awarded by the civil court and, therefore, it 
did not suggest any appeal against the order 
of the civil court. However, the matter came 
before this court at the instance of the 
claimant, that is the owner of the property. 
It is in that appeal that there was an enhance- 
ment of the compensation. By the letter 
dated 24-4-1978, a copy of the judgment of 
this court dated 1-9-1977 was forwarded by 
the Special Deputy Collector for Land Ac- 
quisition, Madras. In the letter dated 4-5- 
1972, to the Special Deputy Collector, the 
applicant expressed surprise at its not being 
informed at any stage that there was an ap- 
peal preferred and that the High Court had 
delivered an order increasing the compensa- 
tion. The Government Pleader had ap- 
parently not recommended any further ap- 
‘peal against the judgment of this court and 
by the letter dated 22-9-1978, the applicant 
was requested fo re-examine the matter in 
the light of the Government Pleader’s opin- 
jon and offer its remarks. There was a re- 
minder on 1-12-1978 and on 8-12-1978, the 
applicant informed the Government that in 
view of the Government Pleader’s opinion 
the Committee of Management had dropped 
the matter. The grievance that the Deva- 
stanam had not been intimated about the 
filing of the appeal by the owner of the pre- 
perty was reiterated. It is, thereafter, that is 
in January 1979 the applications under con- 
sideration came to be filed. 


5. Section 4 of the Land Acquisition Act 
1894, provides for the appropriate Govern- 
ment issuing a notification if it appeared to 
the Government that the land in any locality 
was ‘needed or was likely to be needed for 
any public purpose. In Section 3 (f) the 
word ‘public purpose’ has been defined in. an 
inclusive manner. It is unnecessary for our 
present purpose to go into the connotation 
of the expression ‘public purpose’ as there is 


no dispite that the present acquisition has. 


been made for such a purpose. After the 
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notification it would be lawful for any Oth- 
cer authorised by the Government to enter 
upon the Jand and to do certain things refer- 
red to in Section 4 (2). Any person interest-. 
ed in any land which has been notified under 
Section 4, sub-section (i), may, within 30 days 
after the issue of the notification, object to 
the acquisition of the land. The expression 
‘person interested’ has been defined in Sec- 
tion 3 (b) as including all persons claiming an 
interest in compensation to be made on ac- 
count of the acquisition of land under this 
Act; and a person shall be interested in an 
easement affecting the land. The Collector 
is required to give an opportunity of being 
heard to the person interested and he has to 
make a report to the Government contain- 
ing his recommendations on the objections of 
the -person interested. For the purpose of 
Section, 5-A, a person is deemed to be inte-l 
rested in the land if he would be entitled to 
claim an interest in compensation if the land 
is acquired under the Act. Section 6 pro- 
vides for the declaration that the particular 
land is needed for a- public purpose. The de- 
claration so made is conclusive evidence that 
the land is needed for a public purpose, and 
after such declaration, the appropriate Gov- 
ernment may acquire the land in the manner 
provided by the Act. 
for the Collector causing public notice being 
given stating that the Government intends to 


take possession of the land and that claims ` 


to compensation for all interests in such 
land may be made to him. Notice has to 
be served on the occupier of such land and 
on all such persons known or believed to be 
interested therein. Section 11 authorises an 
enquiry to be made by the Collector and 
passing an award fixing the compensation. In 


determining the amount of compensation, the | 


Collector is to be guided by the provisions of 
Sections 23 and 24. When the Collector has 
made an award under Section 11, he may 
take possession of the land, which would 
vest absolutely in the Government free from 
all encumbrances. Any person, interested, 
who has not accepted the award may, by 
written application to the Collector, require 
that the matter may be referred to the court. 
The expression ‘court? means the civil court 
of the original jurisdiction, unless the State 
Government has appointed a special judicial. 
officer within any specified local limits to 
perform the functions of the Court under this 
Act. There is a provision in Section 19 as 
to the contents of the reference to the ‘civil ` 


court. Section 20 contemplates notices being 


given by the-civil court to the- applicant, at 


whose-instance, the reference- has been made, 
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o all persons interested in the objection to 
he acquisition and if the objection is in re- 
ard to the area of the land or to the amount 
£ the compensation, to the Collector. The 
cope of the enquiry is restricted by Sec. 21 
o a consideration of the interests of the per- 
ons affected by the objection. There are 
wovisions in Sections 23 to 27, as to the 
nanner in which the compensation is to be 
letermined and to the procedure to be adopt- 
d in regard to the making of the award of 
ompensation. All these provisions are to be 
ound in Parts II and HI of the Act. By 
ection 31, it is the Collector who has to 
ender the payment of the compensation to 
he person interested. In the case of acquisi- 
ion of land for companies, there are provi- 
ions made in Part VI. The word ‘company’ 
s defined in Section 3 (e) as meaning a com- 
any registered under the Indian Companies 
\ct, 1882, or under the (English) Companies 
\ct etc. and also includes a Society register- 
d under the Socjeties Registration Act, 1860, 
nd registered society within the meaning of 
he Co-operative Societies Act 1912, or any 
ther law relating to co-operative societies 
or the time being in force in any State. The 
itate Government is empowered by Sec. 38 
o authorise any officer of any company de- 
iring to acquire land for its purposes to exer- 
ise the powers conferred by Section 4. An 
ndustrial concern, ordinarily employing not 
sss than one hundred workmen and not 
eing a company, desiring to acquire land 
or the erection of dwelling houses for work- 
xen employed by the concern or for the 
rovision of amenities directly connected with 
uch employment, is to be deemed to be a 
‘ompany for the purposes of Part VII, and 
he provisions of Ss. 5-A, 6, 7, 17 and 50 
re to be interpreted as including references 
Iso to such concerns. The provisions for 
cquisitions were not to be put into force for 
equiting the land for any company except 
vith the previous consent of the appropriate 
Jovernment. It is also necessary that before 
uch acquisition proceedings are started the 
‘company executes an agreement in favour of 
he Government. The consent of the State 
jJovernment for acquisition could be given 
a certain circumstances specified in S. 40 
1), one of the circumstances being that the 
cquisition is needed for the construction of 
ome work and that such work is likely to 
oye useful to the public. Under Sec. 41, 
he Company can enter into an agreement 
vith the State Government in relation to 


i) the payment of the cost of acquisition to 
he State Government, (ii) the transfer, on 
uch payment, of the land to the company 


and (iii) the terms on which the land is to 
be held by the company (iv) the time within 
which and the conditions on which the work 
is to be executed and maintained, and (v) the 
terms on which the public would be entitled 
to use the work. The agreement is to be 
published in the Official Gazette as required 
by Section 42. Section 50 enacts that where 
the provisions of the Act were put in force 


for the purpose of acquiring land at the cost ' 


of any fund controlled or managed by a local 
authority or any Company, the charges of 
and incidental to such acquisitions are to be 


-defrayed by the company, local authority etc. 


In any proceeding held before the Collector 
or court in such cases (the expression ‘court’ 
has been defined as seen already) the local 
authority or company concerned may appear 
and adduce evidence for the purposes of de- 
termining the amount of compensation. Under 
the proviso to Section 50 (2), no such local 


` authority or company is entitled to demand 


a reference under Section 18. The result of 
this provision is that as far as the compensa- 
tion awarded by the Land Acquisition Offi- 
cer is concerned, the company or the local 
authority would be bound by it and it is only 
the owner of the property who can demand 


` a reference to the civil court. Section 53 at- 


tracts the provisions of the Civil Procedure 


‘Code, to all proceedings before the court (de- 


fined as seen already) in so far as those pro- 
visions are not inconsistent with anything 
contained in the Land Acquisition Act. 
These are the material provisions in the con- 
text of which the present applications have 
to be considered. 


6. The summary of the provisions of the 
Act would clearly indicate that there are 
really .only two parties to the reference in 
the Civil Court and the further proceedings 
that may emanate from it, the two parties 
being the Collector and the owner of the 
property. The person for whom the land is 
being acquired has no locus standi even to 
demand a reference under Section 18, after 
the award has been passed and can only ap- 
pear and adduce evidence for the purpose of 
determining the amount of compensation. 
See Section 50 (2) and the proviso. But for 
the provisions of Section 50 (2) the entity for 
which the land acquisition: is made would not 
be in a position even to appear and adduce 
evidence for the determination of the com- 
pensation. Thus, some special rights are 


conferred by the statute on the body for . 


whose benefit’ the acquisition is made. When 
once it is specifically provided that the rights 
of the entities for which the acquisition -js 
made are.only to appear and adduce evidence 
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in relation to the compensation and does not 
extend to demanding reference under Sec. 18, 
it would be clear that they are not really par- 
ties to ithe reference, in the civil court and 
the further proceedings that may emanate 
from it, the two parties being the Collector 
and the owner of the property. When they 
are not. the parties even before the Collector, 
they cannot seek to intervene in the appeal 
or after the appeal is disposed of. to come 
forward with any application as nae been. 
done in the present case.. : 


7. In Kottaiyar Nattar’s estate rep. by 
its Receiver v: Special Land Acquisition Ofi- 
cer, (C..R. P. 1235 -of 1954). Rajamannar 
C. J, had to consider a civil révision petition 
to revise the order in which a party for whom 
the atquisition was. made, was permitted ‘to 
raise’ a -question of- jurisdiction and com- 
petency of the reference. The learned Judge 
observed, after seterrine to Seopa 5 (2) as 

` follows—` >~ 


“In most unambigtious language,’ it pro- 
vides that the “local authority or company 
may appear, adduce evidence for one parti- 
cular purpose, namely, the purpose of deter- 
mining the amount of compensation The 
learned Judge was therefore wrong in over- 
ruling the ’ objection raised on behalf of the 
claimant and in permitting ‘the Society to ap- 
pear ‘and take part in ‘the _arguments in the 
petition”. i 


8. In that case, ” the’ learned Subordinate 
J ‘udge had expressed the view that the court’s 
jurisdiction , could not he limited to the pur- 
pose of taking evidence. and fixing the amount 
of compensation and that if any question of 
jurisdiction and competency of the reference 
was raised, the court was bound -to consider 
those objections before ‘deciding the amount 
of compensation to be awarded. Rajaman- 
nar “C. J. pointed out that: the fearned Judge 
-had totally misconceived: the scope: and 
extent of his -jurisdiction on a reference 
under Section 18 of the Land Acquisition Act, 
which was ‘a special jurisdiction conterred 
for a spectal : purpose. The - learned. Chief 
- Justice’ condemned in no uncertain terms and 
in unusually ‘strong’ language the attempt on 
the ‘part of the Co-operative Society to raise 
‘any question of ‘jurisdiction as regards -the 
acquisition and its: being considered by: the 
civil court. > 
_ 9. ‘It is necéssary’ to remember, as pome 
out in the jadgrient ‘above, that the jurisdic- 
` tion conferred on the civil court in the first 
instance and the appellate court isa special 
jurisdiction. They relate only to the deter- 
mination of the compensation. “The ' parties 
to the proceedings could only. be the owner 
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of the property and the person. who eau 
viz., the Government... 

1@.. Mr. P. Venkataswami the- Barted 
counsel for the claimant-Devasthanam, sub- 
mittéd thatthe Collector was’ acting only as 
its agent and that the principal was, therefore, 
entitled to intervene in these proceedings. 
This contention cannot be accepted for more! 
than one reason.’ There is no question ofl 
any agency, as such. It is the Government 
which makes the acquisition and transfers 
the land to the party concerned if any pub- 
lic purpose is involved in the works to be 
executed by the said authority: Throughout 
the Act, the underlying idea is that the per- 
son who pays the compensation to the owner 
is only the Collector and the person who can 
dispute the compensation as awarded by the 
Land Acquisition Officer is the person inte-. 
rested and not any one else. If these statu- 
tory provisions are borne in mind, then there 
is absolutely no scope for the acceptance of 
the’ contention urged by: Mr, P. Venkata- 
swami: 


_1Ł,.A8 already seen, the present applica- 
tions purport to be made under O. 1, R. 10, 
C. P. C.. This provision enables the court to 
order the name of-any person to be sub- 
stituted or added as plaintiff if the suit had 
been instituted in the name of a wrong 
person or. where it is doubtful whether it has 


‘been instituted in. the name of the right plain- 


tiff. In such a. case, if the court is satisfied 
that the suit has been instituted through a 
bona, fide. mistake and that it-is necessary for 
the determination of the real matter in dis- 
pute todo soitmay order any other person 
to be.substituted or added as plaintiff. The 
court has also suo motu powers-on an ap- 
plication to order that the name of any party 
-improperly joined, be struck out or to join 
any other party as plaintiff or defendant, or 
whose presence before the court may be con- 
sidered necessary in order to enable the court 
effectually and completely to adjudicate 
upon and settle. all the questions involved 
in the suit. Whether this provision is attract- 
ed under the Land Acquisition Act came to 


.be considered by. the Andhra Pradesh High 


Court in Sree Mullapudi Venkatarayudu 
Memorial Medical Trust ‘Tanuku vy. Chirapu 


.Varada Raju, AIR 1972 Andh Pra 362. In 


that case, a trust had set in motion the pro- 
ceedings under the Land Acquisition Act. 
After, the award of the compensation by the 


‘Land Acquisition Officer the Trust wanted to 


implead itself as a party in the appeals filed 
before the High Court against the judgment 
of the civil court. - The appeals were both by 
the owner of the property as well as by the 
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“rust could seek to implead itself as a’ party 
nd intervene in the-proceedings.- A Divi- 


ion Bench of -the Andhra Pradesh High” 
Court held that by enacting: the special pro-’ 


sion of sub-section (2) óf Section 50° of the 
\ct, the general application of O. I, 'R. 10 
wid Section 151, C. P. Code, must be held to 
ave been positively’ excluded. This judg- 
nent was approved ‘by the Full Bench of the 
Andhra Pradesh High Court in the Andhra 
?radesh Agricultural University, Rajendra- 
agar v. Mohamoodunnissa Begum, AIR 1976 
Andh Pra 134. In that case, the acquisition 
was for the purposes of an agricultural 
niversity. The question as to whether it 
was a company or the local authority was 
not argued. ‘In that case, the University 
vanted to file an appeal against the judgment 
of the civil court and the question was whe- 


ther it could be granted leave to file an ap~ 


seal. At page 139 
follows— 

“The scheme of the Act which emerges 
from the above consideration of the relevant 
provisions, is that when an acquisition 
of land is ‘made either for a pub- 
lic purpose undertaken by the Government 
or for the benefit of a local authority or 
company or any other person, the procéed- 
ing is only between the owner of the land 
and the Government. Even when the ac- 
quisition is made not for the Government 
ut for somebody else, the Government alone 
is entitled to act and acquire the land. The 
owner of the land can look up to. the. Gov- 
ənment only for payment of compensation. 
He has no right or claim against the person 
for whose benefit the land is being acquired 
and the statute does not .confer any such 
tight on him. When the owner of the land 
Joes not have any claim, right or concern 
against the person for whose benefit the land 
has been acquired, how could it be postu- 
lated that it could be made to fight a legal 
battle with that ‘perkon at the latter's will 
and volition. To permit it would’ be going 
against all canons of jurisprudence, justice 
and fair play. Likewise the person for 
whose benefit the land has been acquired has 
no claim or right against the owner of, the 
land as such. Then how could he litigate 
against him? That is why this scheme of 
the Act makes only the owner of the land 
and the Government parties to the acquisi- 
tion proceedings and none else. ‘The local 
authority or the Company ‘can only assist the 
Government in adducing evidence in _Tegard 
to compensation and nothing ‘else... 

The person for whose benefit the land is pro- 
posed to be acquired has no place in the 


it ‘was observed - as 
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exercise “of ‘the’ sovereign power: by’ the State. 

This is the’ patent reason why' the Act’ ‘has 
limited the scope of the lis in regard to ‘ac- 
quisition’ between the owner’ of the’ land and 
the’ Sovereign State”. ` 


112.. As regards the Jeave Saige granted to 
file an appeal, at page 139, the learned Taage 
stated the position as follows— 


“Therefore, even if there: is anything i in the 
Civil Procedure Code, which enables a per- 
son to: prefer an appeal with leave of the 
court, though not a party. to:-the proceeding: 
in the court below, that is not -applicable to. 
the person for whose benefit the land has 
been ‘acquired to prefer an appeal with leave 
of the appellate court against. the award, 
because the right is foreclosed: under the pro- 
visions of the Act. The Act treats such a 
person as a stranger to the acquisition pro- 
ceedings with whom the claimant of the Jand 
has no concern and has no right in the entire 
ae until. the acquisition has been 
completed”. 


Again. at pase .140, the legal POSED was ex- 
plained as follows— f 


“What emerges from 'the above considera- 
tion is that the person “for whose benefit land 
has been acquired, the University in this case, 
could not be a party to the reference even if 
it applied to be added as one.. This is clearly 
prohibited by the provisions of the Act: `A 
person, who could not be made a party to 
a proceeding in the lower court, could- not 
by any stretch of imagination, be made a 
party in the appeal against that decision, 
much less as appellant. The person for whose 
benefit land has been: acquired is a person 
excluded from the reference proceedings be- 
fore court, it must follow that he cannot 
prefer an „appeal to the PS Court either 
with or without: leave of High Court. 
Order 1, Rule 10, C.. P. C. geet inherent 
power of the’ court under Section 151, C. P. 
Code- cannot be’ invoked ‘while preferring 
those appeals to the extent that they are in- 
consistent with the provisions. of the. -Act. 
Thus, on principle and on the-statute it can 
be’ concluded that the: University has neither 
a right to prefer an appeal ....... ... nor has 
A any. Pocus standi to preier one: watii lenve 
of the appellate- court.” 


13. We are in respectful agreement with 
the enunciation of the legal position in the 
above passages. Whatever has been stated 
above would apply for a party being implead- 
ed. We do not,-therefore, think it necessary 
to discuss the matter further. We would, 
therefore, hold that the application for. being 
impleaded at this stage cannot be granted. : 


AS Mad. K. Lakshmandoss v. 


14. In ‘the judgment of the Full Bench of 
the Andhra Pradesh High Court, all the ear- 
lier decisions of all the Courts have been re- 
viewed and we do not think it necessary to 
refer ‘to all the earlier decisions bearing on 
the point. There are, however, two decisions 
(1) .of the Allahabad High Court in K. B. 
Co-op, Housing Society v. Satyadevi, AIR 
1971 All 426 and (2) of the Punjab High Court 


(learned single Judge) in H. S. W. and Indus-’ 


tries v. State, AIR 1972 Punj. and Har 59. 
In these decisions it has been held that the 
person who had to pay the compensation 
could be impleaded as a party under O. 1, 
R. 10, C. P. C. in' a proceeding before the 
civil court under Section 18. The Full Bench 
has dissented from this view and we agree 
with the Full Bench on this aspect also. 

15. The judgment of this court could 
only be corrected in the manner envisaged by 
Section 152, C. P. C. in respect of any cleri- 
cal error or arithmetical mistake in the judg- 
ment or by recourse to the provisions of 
Order 47, Rule 1, C. P. C., authorisiog the 
review of a judgment under certain specified 
conditions. The present application does not 
fall under any of these provisions and, there- 
fore, there- is no scope for interfering with 
or setting aside the earlier judgment. The 
other applications based on the applicant 
being impleaded cannot also be granted. 

16. The result is that these applications 
are dismissed. But in the circumstances, of 
the case, there will be no order as tu costs. 

Petition dismissed. 





. AIR 1981 MADRAS 48 
RAMANUJAM AND SWAMIKANNU, JJ. 
K. Lakshmandoss, Appellant vy. M/s. 
Raghava and Veera and others, Respondents. 
`O. S. A. No. 25 of 1979, Dj- 25-7-1980.* 
Presidency Towns Insolvency Act 3 of 
1909), Section 92 — Substitution under — 
Application for, by other creditors, on death 


of petitioning creditor — Ought to be allow-. 


ed.. I. P. No. 66 of 1977 and Applns. Nos. 
561 of. 1977 and 70 of 1978, .D/- 7-9-1978 
. (Mad), Reversed.. 

. It cannot -be said that the insolvency peti- 
tion filed by the original petitioner, is for his 
own and exclusive benefit. The petition is 


filed only on behalf of and for the benefit of. 
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petitioner dies, the other creditors are entitled 
to substitute themselves as petitioning credi- 
tors if they are so inclined. If no other 
creditor is forthcoming, the court, of course, 
will have no alternative .except to close the 
proceedings. But where, as in the instant 
case, the other creditors are willing to pro- 
secute the petition by substituting themselves 
as petitioning creditors, the court cannot 
close the proceedings on the ground that the 
legal representatives have not been brought 
on record. As such Section 92 can be in- 
voked by other creditors in the event of the 
death of the petitioning creditor. The em- 
phasis in Section 92 is not so much on ex- 
pression ‘due diligence’ but on the expression 
‘does not proceed’. I. P. No. 66 of 1977 and 
Applns. Nos. 561 of 1977 and 70 of 1978, DJ- 
7-9-1978 (Mad), Reversed. Case law discussed. 


Cases Referred : Chronological 

AIR 1955 Trav Co 49 : ILR (1954) Trav-Co 

1042 8 
AIR 1953 Bom 430 : 9 
AIR 1951 Mad 296 5 
AIR 1946 Bom 20 8 
AIR 1942 Mad 172 : ILR (1942) Mad 316 
é 


AIR 1931 Mad 452 


AIR 1915 PC 124 : ILR 38 Mad 406 


G. Nandalal, S. Vanangamudi, for Appel- 
lant; M. S. Gunasekaran, I. Subramanian, N. 
Karthikayan and K. C. Rajappa, for Respon- 
dents. f 

RAMANUJAM, 3J.:— An interesting ques- 
tion of law has arisen in this appeal, which 
is directed against the common order of 
Ismail J. (as he then was) in L P. No. 66 of 
1977 and Appin. No. 561 of 1977 and 70 of 
1978 on the file of the Original Side of this 
Court ° 

2. The said I. P. No. 66 of 1977 has 
been filed on 6-8-1977 under Section 9 (e) of 
the Presidency Towns Insolvency Act, here- 
inafter referred to as the Act, by a creditor 
by name Munusami Reddiar for adjudica- 
tion of the firm of Messrs Raghava and 
Veera and its partners; Messrs Raghava 
Reddi and Veera Reddi as insolvents. The 
said insolvency petition was contested by the 
debtors. On 24-9-1977 ` one Lachhmandas, 
the appellant herein, who was another credi- 
tor of the same debtors filed Appln. No. 561 
of 1977 under Section 92 of the. Act, for- 
substituting: him in the place of the petition- 
ing creditor in I. P. 66 of 1977 and for per- 
mission to continue the insolvency proceed- 
ings against the debtors alleging that the deb- 
tors are trying to settle with the petitioning 
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creditor, that it is apprehended that the peti- 
tioning. creditor may not prosecute the in- 


solvency: petition diligently, and that, there-. 


fore, it-is just and necessary that he should 
be substituted in the place of the petitioning 
zreditor. Another creditor by- name Messrs 
Ajit India. Pvt: Ltd., also filed an application 
No. .70 of 1978 for substitution under S. 92 
of the Act on the same ground. However, 
the petitioning creditor Munuswami Reddiar 
died during the pendency of the said in- 
solvency petition. When the insolvency peti- 
tion and the applications for substitution 
came, up for hearing on 7-9-1978 before the 
Court, a request was made by the learned 
counsel who was appearing for the petition- 
ing creditor for grant of time to bring on 
record the legal representatives of the de- 
ceased petitioning creditor. The Court, how- 
ever, felt that there was no need to adjourp 
the matter any further as there was no peti- 
tion before the court to bring the legal re- 
presentatives on record as on date, and dis- 
missed the insolvency petition. As far as the 
two substitution applications referred to 
above are concerned, the court took the view 
that the substitution applications cannot be 
ordered under Section 92 of the Act, as that 
section ‘contemplates the court substituting 
another petitioner only where the original 
petitioning creditor does not proceed witb 
due diligence on his petition’, and as the 
original petitioning creditor is dead, the ques- 
tion of his not proceeding with due diligence 
on his petition does not arise. In this view 
the learned Judge dismissed the applications 
for substitution. The applicant in Appln. 
No. 561 of 1977 has filed this appeal ques- 
tioning the correctness of the dismissal of 
the application for substitution on the ground 
that Section 92 had no application in the 
case of death of the petitioning creditor. 
Thus the interesting question of law that 
arises is as to whether Section 92 could be 
invoked by other creditors in the event of 
the petitioning creditor dying, as a result of 
which the insolvency petition is not prose- 
cuted, 


3. The learned counsel for the appellant 
firstly contends that there is no question of 
abatement of insolvency proceedings, that the 
object of Section 92 is to see that the benefit 
of filing of the insolvency petition by one 
creditor should go tothe entire body of 
creditors and this, object will be entirely de- 
feated if the insolvency -petition filed by one 
creditor is treated as. having abated: on his 
death, and that a petition for adjudication is 
by its very.nature a representative action for 
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. which is covered by Section 9 (e). 


‘ tors in this case as insolvents. 
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the benefit of the-entire body of creditors and 


‘in such a representative action there is no 


question of any abatement and any other 
creditor can take advantage of the existence 
of the petition and continue the same again 
as a-representative of all the creditors. The 
learned counsel secondly contends that even 
assuming the theory of abatement applies to 
insolvency proceedings, the expression ‘peti- 
tioner’ occurring in Section 92 can be inter- 
preted as including the legal representatives 
so that, if the legal representatives do not 
bring themselves on -record in the place of 
the deceased petitioning creditor and proceed 
with due diligence in the insolvency petition, 
substitution is possible under the said section 
and the non-prosecution with due diligence 
of the petition may be either by the petition- 
ing creditor or by his legal representatives 
and Section 92 will apply in either case and 
that if the legal representatives of the de- 
ceased petitioning creditor do not bring 


. themselves on record and continue the pro- 


‘ceedings, Section 92 could be invoked by an- 
other creditor. 


4. Before we proceed further, we would 
like to refer to certain provisions of the Act 
which are relevant in this connection, — Sec- 
tion 9 defines an act of insolvency and in 
this case the act of insolvency complained of 
by the petitioning creditor is that the deb- 
tors’ property stood attached for a period of 
not less than 21 days in execution of a de- 
cree of a court for the payment of money, 
Sec- 
tion 12 sets out the conditions on which a 
creditor may present an insolvency petition. 
It is under this section the petitioning credi- 
tor has sought an adjudication of the deb- 
Section 13 
sets out the manner in which the creditor’s 
petition should-be disposed of by the Insolv- 
ency Court. Sub-section (8) of S. 13 says 
that a creditor’s petition shall not, after pre- 
sentation, be withdrawn without the leave of 
the court. Section 90 says that the insolvency 
court shall have the like powers and follow 
the like procedure as it has and follows in 
the exercise of its ordinary civil jurisdiction. 
Sections 92 and 93 which are directly relevant 
here are as follows : 


“92, Power to change carriage of petition : 


‘Where the petitioner does not proceed with 


due diligence on his petition, the Court may 
substitute as petitioner any other creditor to 
whom the debtor is indebted in the amount 
required by this Act in the ee of a peti- 
Noms creditor. 
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93. Continuance of proceedings on death 
of debtor: If a debtor by or against whom 
an insolvency petition has ‘been presented 

. dies, the proceedings in the matter- shall un- 
fess the Court otherwise orders, be continu- 
ed as if he were alive.” 


Once an insolvency petition is filed ' either 
by the creditor or by the debtor and if the 
debtor dies, the proceedings shall be conti- 
nued as if he were alive. This is clear from 
Sec: 93. - As per Section 92, if the petition- 
ing creditor does not proceed with ‘the in- 
solvency petition with due diligence, the 
court may substitute as petitioner any other 
creditor inthe place of the petitioning credi- 
tor. But it does not say specifically as ‘to 
what is to happen if the petitioning creditos 
dies and the legal representatives ‘have not 
shown due diligence in prosecuting that peti- 
tion. . - 

5. According. to the learned counsel for 
the appellant having regard to the object 
behind ‘Ss. 13 (8), 92 and .93, Section 92 will 
come into play even in a. case where the 
legal representatives of the deceased peti- 
tioner have not shown due diligence to pro- 
secute the petition and such a ‘construction 
` is possible if the word “pefitioner’ occurring 
in S. 92 is understood as ‘including the legal 
representatives of the original petitioner, and 
it is only by such a construction the ‘object 
sought to be achieved by ‘Ss. 13 (8), 92 and 
93 could be carried out. According to him, 
the object behind these sections is to cont 
nue the insolvency proceedings even after 
the death of the petitioning creditor or the 
debtor and even otherwise, Sec. 146, Civil 
P. C. will enable the tegal representatives ov 
persons claiming under a deceased party to 
continue the ‘proceedings initiated’ by the 
deceased. Tt is also pointed out ‘by ‘the 
tearnied counsel that in representative actions 
coming under O. 1, R. 8 no abatement is 
contemplated in case of death of one ‘of ‘the 
parties and the petition for- adjudication, 'be- 

ing a representative action will not ‘abate 
on the death of the petitioner. “The decision 
in G. F. F. Foulkes v. Suppan Chettiar, ATR 
1951 Mad 296 is referred to iin this connection. 
Jn that case, an administrative suit was ‘filed 
by two creditors for administration of tthe 
estate of one Robert Foulkes after obtain- 
ing an order under O. 1, R. 8. ‘There was 
a decree in the suit as against the first defen- 
dant and the suit was dismissed as ‘against 
the other defendants. The plaintiffs ‘appedl- 
ed against the judgment. While the appeal 
was pending, one of the plaintiffs died and 
his legal representatives were not brought 
on record. It was contended, in those cir- 
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cumstances, that as the two plaintiffs are i 


the position of joint decree-holders `. thg 
abatement of. appeal as against one will re 
sult in the abatement of appeal in toto, .and 
therefore, the appeal should be ' dis ed 
in its entirety as having abated. ‘Deali ing 


‘with the question of :abatement, ‘Rajamannay 


C. J. speaking fer the Bench observed : 
“There is pasion tot the position ` ‘that 


them .dies, the uit ‘does’ not ‘abate, Ress ge 
the right to represent others of a class is 
not a right which ipso facto ‘survives to the 
legal representatives of the deceased party. 
The -source of ‘that right ‘is the order of the 
court permitting the party to represent others. 
Is such a contingency, namely, the death 
of one of the parties to- whom. originally 
permission was granted to institute a sú 

in a representative capacity, it ‘is: fer the 
court to decide whether ‘the ‘suit can be al 
lowed to be continued ‘by the surviving per- 
sonor persons or whether other person or 
persons should be joined. In 'Venkatakrishna 
Reddi v. Srinivasachariar, AIR 1931 Mad 452, 
Ramesam, J. has discussed this question and 
with great respect to that learned Judge, we 
are im entire ‘agreement’ with ‘his conclusion. 
He points out that the proper procedure, m 
a case like this, is for ‘the remaining person 
of persons to apply to the court for direc- 
tions and it is for the court ‘to decide whe- 
‘ther it will permit the remaining ‘person of 


suit or appeal or it will’ give ‘directions ‘te 
‘bring. ‘on record additional person of per- 
sons.” 
This decision proceeds on the basis that ‘in 
a suit filed in a representative capacity 
there is no question of abatement, and it is 
for the court to decide ‘whether the suit can 
be dllowed to be continued ‘by the surviving 
person or persons ot whether some otber 
person or persons should ‘be joined. 

6 Venkataratnam v. Venkatayya, LR 
(1942) Mad 316:(AIR 1942 Mad 172), was 
a case where fhe original creditor who filed 


King and Happel JJ. held that substitution 
is possible even though the original creditor 
-was not duly qualified to present ‘the -peti 
fion. Tbe rensoning of fhe Beah B aa, 
lows: $ i 


agi.. 
“If it once. be conceded that the: purpose 


£ S. 16 of the Provincial Inselvency Act, 


920, is that the general. body of crediters. 
j0uld. be benefited, and: if. it also. be remem- 
eredi that other creditors. will very probably: 
old. their hand. and, decline to file unneces- 
awry inselvency petitions. themselves, when. 
wey know that one creditor has. already 
ene so; we do not think. that the- mere ac- 
ident of the fact that the creditor who has 
led the petition should turn out not to have 
een qualified! to do so: should prevent a. 
ubsequent creditor whe but for that peti 
on might well have filed one himself, from 
king advantage of its: date.” ` 


he Bench also referred. with approval an. 
arlier. decision in. Venkata: Hanumantha Rao 
. Gangayya, ILR 51 Mad 594 :(AIR. 1928. 
fad 608), where it was poimted out that 
we object of S, 16 (corresponding tœ S: 92 
f the, Presidency Towns. Insolvency Act) 
vas. to prevent other creditors from being, 
yjured by. the actiom of one creditor who. 
y reason. of colusion or otherwise. may 
ot diligently prosecute the. petition. The 
tench also pointed out that it would in- 
vitably be difficult for one creditor who has. 
een substituted. under S. 16, to prove. the 
ualification of the original crediton by. prov- 
ag the existence of his: debt and. that iff 
nee it is found. that the original creditor 
ad no right to. present a. petition in insol- 
ency as he has. no subsisting. debt he 
x hypothesi has no. further interest in the 
ase and. therefore. there is, no , questtom of 
ie substituted. creditor proving the qualifi- 
ation of the original creditor. This: deci- 
ion’ appears- ta. proceed: on the basis that 
vex if the petitioning: creditor ceases to 
ave. any interest in the case the substitu- 
on is. possible. ; 


7. The question as. to. whether on tbe 
eath of a plaintiff in a representative action, 
ie action. will abate came: up for. considera- 
on before the Privy Council in Venkata- 
arayana Pillai v. Subbammal ILR 38 Mad 
06.: (AIR 1915 PC 124). In that. case, a 
iit. had been filed by a presumptive Tever- 
oner to set aside an adoption made by a 
lindu widow. as. invalid, and as affecting his 
eversionary interest. .The .widow resisted. 
ie suit contending, that the impugned. adop-. 
on was. made. by her under the authority 
£ her husband given. under a Will. When 
1e matter came before. this Court, this 
‘ourt upheld. the adoption on the ground. 
vat the widow. had, the: requisite. . authority 
£ her husband. to adopt. The matter was 
ken on appeal to His “Majesty in Comicil 
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When that appeal was pending. the plaintiff 
died: Another reversioner filed -a petition 
before the: Privy. Council to be substituted 
im the place. off the deceased appellant and 
for revivor of the appeal and for leave to 
prosecute. The said petftiow. was opposed 
om the ground that as the petitioner is not 
the Tegal representative of the original plain- 
tif im respect of the reversionary right 
claimed by him, he cannot be substituted in 
the place of the deceased appellant. Their 
Lerdships: of the Privy Council held that as 
thie suit hadi beem brought by the presump- 
tive: reversioner as a representative action 
om behalf of all the: rveversioners and the re 
lief claimed im the suit is for their common 
benefit, om the death of the presumptive re- 
versioner who: fied the suit, another pre- 
sumptive: reversioner: could: continue the suit 
instituted by the deceased plaintiff unless 
there is anything im the procedural law of 
India precoding him from so doing. Ac- 
cording to: the learned Judges what has to 
be: considered in such cases is to see whe 
ther the right to sue in the words of the 
statute ‘survives’ and if it does, who can 
continue. the action to obtain the relief that 
is sought. - 


8. In Pushkaran v. Ramakrishnan Nair, 
IER (1954) Trav-Co 1042: (AIR 1955 Trav- 
Co 49), a question. arose as to whether after 
the insolvency petition having been struck 
off on the ground’ that there „has been ‘a set- 
tlement between the petitioning creditor and 
the debtor, another creditor can seek to sub- 
stitute as petitioning creditor in the place of 
the original petitioning creditor. The Court 
held that as the insolvency petition has been 
struck off at the request of the original peti- 
tioner on ‘the ground of his ‘settlement with 
the debtor without seeking the leave of the 
court, that order of striking off is erroneous 
and it could be reviewed and substitution 
could be ordered. This decision lays em- 
phasis on the withdrawal of the petition 
without the leave of the court. Section 13 (8) 
of the Act lays down that a creditor's. pefi- 
tion shall not, after „presentation be with- 


_ drawn. without the. leave of ‘the court The 


said provision | read along with S. 92 seems 
to suggest that a creditor's petition once 
filed carinot be dismissed as abated on the 
death of the original petitioner but the 
court ‘retains its ‘control over’ the same and 
can continue. the’ ‘proceedings by substitution 
of another creditor, and if no creditor is 
forthcoming’ ‘fo be substituted, the court is 
at liberty to close the same for non-prosecu- 
foh. It has been held” in’ Keshav Appa 
Bhagat v. Sitaram Hanumandas, AIR 1946 





52. Mad. 


Bom 20, that Ss. 13 (8) and 92 of the Act 
are not independent of each other but there 
is a link or nexus as between them, and 
that they are to be read together for the 
purpose of finding out the extent of the 
powers of the court in dealing with an ap- 
plication for adjudication of a debtor as in- 
solvent filed by a creditor. Under S. 13 (8) 
a petition presented by a creditor shall not 
be withdrawn without the leave of the court. 
This means that a creditor’s petition once 
presented, the petitioner is no longer in un- 
fettered control of it. Insolvency proceed- 
ings are for the administration of the estate 
of the debtor for the benefit of not any 
particular creditor but the general body of 
creditors. Very often petitions are made 
not with the bona fide intention of admin- 
istration of the estate of the debtor under 
the Insolvency Laws but for the collateral 
purpose of bringing pressure to bear upon 
the debtor. It is to check this abuse of the 
process of the court sub-section (8) of Sec- 
tion 13 has been enacted. Section 92 en- 
ables another creditor to be substituted when 
the original petitioner does not proceed 
with due diligence on his petition. This 
shows that the creditor presenting the peti- 
tion is regarded as prosecuting the petition 
not only for his own benefit but also for 
the benefit of the creditors generally. 

9. In Jivraj Gordhandas v. Gaganmal 
Ramchand, AIR 1953 Bom 430, a Division 
Bench of the Bombay High Court consider- 
ed the scope of S. 92. In that case a peti- 


tion was presented for adjudicating the 
debtors as insolvents on 3-12-1951. On ist 
of April, 1952, the advocate for the peti- 


tioning creditor informed the court that he 
had no evidence to lead and therefore the 
petition was dismissed. On 11-10-1952 some 
of the other creditors applied to set aside 
the order of dismissal and to substitute them 
in the place of the original petitioner. It 
was found on facts that the dismissal of the 
original petition was on a misrepresentation 
that there is no evidence to lead while in 
fact there has been a settlement between the 
petitioning creditor and the debtors. There- 
fore the court rescinded the order of dis- 
missal passed on ist April, 1952, and sub- 
stituted the other petitioning creditors under 
Section 92. The matter was taken on ap- 
peal and the. Division Bench held 
Insolvency Judge had jurisdicion under Sec- 
tion 7 (1) of the Act to set aside the order 
of dismissal and having set aside the order 
of dismissal he was competent to substitute 
the respondents in the place of the original 
petitioners. While doing. so the Bench 
observed — 
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“We would like to suggest to the Judges 
doing insolvency work that they might adopt 
a rule of practice whereby, if a petitioning 
creditor does not want to prosecute his peti- 
tion or when he wants the petition ta be 
dismissed for want of evidence, before an 
order of dismissal is made the petitioning | 
creditors should be directed to advertise the ' 
fact that they want to apply to ihe; court | 
for substitution.” 


316. Itis true, all the decisions Teferred 
to above do not deal with a case of death 
of the petitioning creditor but if we bear 
in mind the nature and the scope of the 
proceedings which are representative in 
character, the conclusion is inescapable that 
the proceedings which have been initiated 
by a petitioning creditor while alive for the 
common benefit of the creditors could be. 
continued after his death by anotħer credi- 
tor on behalf of the entire body of creditors, 
as there is admittedly a non-prosecution 
arising out of the death. The emphasis’ -in 
Section 92 is not so much on the expression 
‘due diligence’ but on the expression ‘does 
not proceed’. This view of ours finds sup- 
port from the decision of the Privy Council 
referred to already wherein on the death of 
a presumptive reversioner who filed a suit 
challenging the adoption made by a widow 
the other presumptive reversioners were al- 
lowed to continue the proceedings on the 
ground that the proceeding was one for the 
benefit of the entire body of reversioners 
and therefore the right to sue survived to 
the other presumptive reversioners as. the, 
proceedings had been initiated for the bene- 
fit of the entire body of reversioners. ‘It 
cannot be said that the insolvency petition 
filed by the original petitioner was for his 
own and exclusive benefit. The petition 
had been filed only on behalf of and for the 
benefit of all the, creditors. Therefore if the 
original petitioner dies, the other creditors 
are entitled to substitute themselves as peti- 
tioning creditors if they are so inclined, If 
no other creditor is forthcoming, the court, 


of course, will have no alternative except 
to close the proceedings.- But where, as in 
this case, the other creditors are willing to 


prosecute the petition by substituting them- 
selves ag petitioning creditors, the court can- 
not close the proceedings on the ground that 
the legal representatives have not ‘been 
brought on record. We are. therefore, of 
the view that Section 92 of the Act cin be 
invoked by other creditors in the event of 
the death of the petitioning creditor. 

11. The, learned counsel for the respon- 
‘in ‘this 
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case the appeal has been filed only as against 
the order. dismissing his application for- sub- 
stitution and no appeal has been filed as 
against the order of- the court dismissing the 
insolvency petition as abated, and after the 
dismissal of the insolvency petition, there 
is no question of the appellant being substi- 
tuted as a petitioning creditor .even if he 
succeeds in- this appeal. It is true, a substi- 
tution can be ordered only when the original 
petition is pending and not when it has been 
disposed of. However, if we hold that sub- 
stitution under Section 92 is possible even 
in case of death of the original petitioner, it 
is always open to the appellant to go before 
the Insolvency Court to have the main in- 
solvency petition restored to file and to ask 
for substitution thereafter. | 

12. In this view of the matter, we slow 
the appeal and set aside the order passed in 
Appin. No. 561 of 1977. The appellant is 
at liberty to move the Insolvency Court for 
restoration of the insolvency petition for the 
purpose of enabling him to be substituted 
in the place of the deceased petitioner. The 
appeal is allowed accordingly. There will, 
however, be no order as to costs. 


Appéal allowed. 
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_- RATNAM, J. i 
Ramakrishna Reddiar and others, Appel- 
lants v. Pichammal and others, Respondents. 
A. A. O. No. 281 of 1980, D/- 18-7-1980.* 


Civil P. C. (5 of 1988), O, 21, R. 98 (as. 


amended by Madras High Court) — Con- 
firmation of sale — Legality of — Sale con- 
firmed when application to set aside sale 


was pending — Order confirming sale is ib- 


Where the sale is confirmed when an ap- 
plication for setting aside the sale is pend- 
ing, the order confirming the sale is illegal. 

: (Para 2) 

It cannot be said that in view of the first 
proviso to O. 21, R. 90 (added by the Mad- 
ras High Court) the application under R. 90 
of O. 21, can be deemed to have been 
“made” only when it is admitted and not on 
the date of its presentation. The expression 
“made” in O. 21, R. 92 (1) cannot refer to 
the admission of the petition, ‘ (Para 2) 
Cases Referred: Chronological - Paras 


AIR 1964 Mys 59 2 


*(Against order of Sub-J., - 
E. P: No. .160 of 1978) - 


FX/KX/F219/80/SMA/SNV 


Tirunelveli in 
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S: Desikan and V. C. Venkataraman; for 
Appellants; P. Ramaswami and S. Sirajuddin, 
for Respondents. ` 


JUDGMENT :— - Defendants 1,2 and 4 
in O. S. No. 52 of 1977, Sub Court, Tiru- 
nelveli, are the appellants in this civil mis- 
cellaneous appeal, which is directed against 
the order in E. A. No, 62. of 1980 in E. P. 
No. 160 of 1978, which was an application 
under O. 21, R. 90, Civil P. C., to set aside 
the sale held on 7th Dec., 1979. It is not 
in dispute that the ' properties were brought 
to sale in execution of the decree in O. S. 
No. 52 of 1977, and in the sale held, tho 
first respondent purchased the property on 
7th Dec., 1979 with the leave of court. 
Thereafter, the appellants and the ‘ fourth 
respondent herein, on 7th Jan., 1980 filed an 
application to set aside the sale. On 10th 
Jan., 1980, this petition was returned for 
complying with certain requirements of the 
office in the matter of notice being given to 
the other side and the production of docu- 
ments referred to in para 5 of the petition 
and ten days’ time was granted for this pur- 
pose. After complying with the office re- 
quirements, the petition to set aside the sale, 
presented before the court on 7th Jan., 1980 
originally, was represented on 21st, January, 
1980 and later numbered as E. A. No. 62 of 
1980. Meanwhile, on 14th Jan, 1980, the 


sale in favour of the first respondent had 


been confirmed. Thereafter, when E... A. 
No. 62 of 1980 and several other connected 
petitions, to which it is not necessary to 
make a detailed reference, came up before 
the court, the learned Subordinate Judge 
felt that the representation of the petition 
was not made in time but was done after 
the confirmation of the sale. In that view, 
the learned Subordinate Judge dismissed 
E. A. No. 62 of 1980, and it is the correct- 
ness‘ of that order that is challenged in this 
appeal, 


2. The learned counsel for the appellants 
contends that an application to set aside the 
sale had been made on 7th Jan., 1980 and 
consequently, there could not be a confirma- 
tion of the sale on 14th Jan., 1980, as if no 
application _ had‘ been made "under 0. 21, 
R. 90; Civil P. C. or as if any application 
had been made and disallowed. He would 
further contend that any ‘confirmation of the 
sale, if it had taken place in the meanwhile, 
would only be subject to’ the result of: the 
application. On the other hand, the learned 
counsel for the respondents conterids ` that 
the appellants were. fully aware of the con- 
firmation of the sale: and that the represen- 
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tation of the application filed on 7th ` Jan., 
1980 was not done within time and conse- 
quently, the sale came to be confirmed: and 
therefore, the appellants have no cause for 
any complaint. Saar aera of the original 


petition filed by _ appellants and the 
Fat cowie ania © 21, R. 90, Civil 
P. C, discloses that the initial presentation 
had been on 7th Jan., 1980 within. 30 days 
from the date of sale held on 7th Dec., 1979. 
It is also further found from the endorse- 
ment that on 10th Jan., 1980, the petition 
_ had been returned granting the appellants 

and the fourth respondent, ten days’ time 
to comply with certain defects and after so 
complying with the defects, the petition had 
been re-presented on 21st Jan., 1980, because 
20th Jan., 1980 happened to be a Sunday 
and consequently, the re-presentation on 21st 
Jan., 1980 would be quite proper and in 
order. If it is so, the petition to set-aside 
the sale had alredy been ‘made’ on 7th Jan., 
1980 and therefore, any confirmation of sale 
in favour of the first respondent would only 
be subject to the result of the application 
yiz., E. A. No. 62 of 1980. Almost in identi- 
cal circumstances, a, Division Bench of, the 
Mysore High Court in Ramakrishna v. 
Parameswara, AIR 1964 Mys =e bas held 
thus — : 


“It is true eae. no application- andes O. 21, 








. 90 can be deemed to have been admitted 
till either notice of that application has been 
rdered to the decree-holder or decree-holders 
or security if any called for by the court is 
It cannot however be contended that 

in view of the first proviso to O. 21, R. 90 
(added by the Madras High Court), the ap- 
plication under Rule 90 of O. 21 can be 
deemed to have been ‘made’ only when it is 
admitted and not on the date of its presen- 
tation: The expression | ‘made’ in Order 21, 
Rule 92 (1) cannot refer to the admission of 
the petition. In an application made under 
R. 90 of O. 21 as amended by the Madras 
High Court, there are three ‘different stages 
# the court calis for a security from the ap- 
plicant; firstly there is the presentation of 
the application, which is the same thing as 
making the application, secondly there is 
the admission of the application, and- lastly 
the disposal of that application. But the 
confirmation under O. 21, R..92 can only 
be made after the application: made by ‘the 
fudgment-debtor to set aside the sale is dis- 
allowed. Where the sale is confirmed when 
tuch application is pending thé order -is-i- 
fegal. Therefore the order confirming — the 
gale and not the sale’ as such will be set 
\ aside” ae ` . Aroi 
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In the light of the above principles, it isj 
obvious that the course adopted by the 
court below in throwing out the application 
to set-aside’ the sale as having been present- 
ed after the confirmation of’ sale; cannot be 
sustained.’ The result is, the civil miscellane- 
ous appeal is allowed; the order of dismissal 
in E. A. No. 62 of 1980 is set aside and the 
matter is. remitted for proper ‘consideration 
of that petition on its merits. It is needless 
to point out that as a result of the direction 
given to hear E. A. No. 62 of 1980 afresh, 
the confirmation of sale on 14th Jan., . 198 

is af no consequence and the confirmation 
or otherwise of the sale will depend upon 
the ultimate result of the petition in E..A. 
No. 62 of 1980. The Civil Miscellaneous 
appeal is allowed. No costs. 


Appeal allowed.. 
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. PADMANABHAN, J. 
Official Assignee, Madras, Applicant v. Ie- 
spector-General of Registration,- Bangalore 
and another, Respondents. 


Petition No. 55 of 1977, Appin. Ne. 445 of 
1979, Dj- 9-7-1980. 


Presidency Towns Insolvency Act G of 
1909), Ss. 115, 17, 7 and:68 — Karnataka 
Stamp Act (34 of 1957), S. 3:— Insolvency 
proceeding — Sale of property by suction 
— Execution of sale deed by official assignee 
— Registration — It is exempt from stamp 
duty under S. 115 though property is situate 
im Karnataka and exemption is not, available 
ander State Act — Two Acts operate in 
different fields. © (Constitution of India, Arte 
cle 254, Sch: VII, List IMI, Entry 4. 

` The sale deed executed by an official as- 
signee in respect of property of an insolvent 
which property is situate in Karnataka State 
is exempt from payment of stamp duty not. 
withstanding the fact that such exemption is 
not available under the State Act. (Case 
law. discussed). i _ (ara 6 

Under Section 68, the Official Assignee has 
got the power to sell or mortgage the whole 
or any part of the property of the insolvent 
wherever situate for the purpose of realising. 
the property of the insolvent. [In those cir- 
cumstances, the transfer, mortgage or assign 
ment. referred. to in S. 115 relates to a trans- 
fer, mortgage or assignment of imsolvent’s 
property wherever situate and which have 
become vested with the Official Assignee. 
Section 115 cannot be so interpreted as to 
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mean that only such transfer, mortgage or 
assignment of properties of the 
situate within the . presidency ‘towns ~ shall 
alone be exempt from stamp duty. “Thus 
under Section 115 all. transfers, mortgages 
or assignments of insolvent’s property where- 
ever situate, within the Presidency Towns 
or outside, shall be exempt from stamp duty 
or other duty whatsoever. - (Para 5) 


Though Section 115 of the Presidency 
Towns Insolvency Act dealt with the grant 
of exemption from payment of stamp duties 
in the case of transfer, mortgage and assign- 
ments of land by the Official Assignee, the 
pith and substance of the legislation being 
bankruptcy and insolvency, the fact that in 
some respect the Presidency Towns Insol- 
vency Act entrenches upon Entry No. 44 of 
the Concurrent List which has been occupied 
by the State of Karnataka will not render 
it invalid. Viewed in this light, there is no 
Tepugnancy at all between the Presidency 
Towns Insolvency Act and the Karnataka 
Stamp Act. Both operate in different: fields. 

(Para 6) 
Cases Referred: . Chronological Paras 
AIR 1928 Mad 732: TLR 51 Mad 540 5 
AIR 1917 Mad 832:ILR -40 Mad 810 5 


Applicant in person; N. R. Chandran, for 
Respondent; Advocate-General, for the State. 


ORDER :— Messrs Della Technical’ Ser- 
vice represented by its partners were adjudi 
cated insolvents on its own petition by the 
order of this Court dated 8-7-1977. Conse- 
quent on the vesting of the property in the 
Official Assignee, the factory building and 
land belonging to the insolvent and situate 
at Kumberahalli, Kasba Hubli, Kolar taluk, 
bearing S. N. 33/1, measuring about 2 acres 
and. 11 guntas were sold in public auction 
by the Official Assignee. The 2nd respon 
dent herein, M/s. Usha Telehoist Ltd., was 
the highest bidder in a sum of Rupees 
1,70,000/-. Hence, the. sale was confirmed 
in favour of the 2nd respondent. Accord- 
ingly, the Official Assignee executed a sale 
deed im favour of the 2nd respondent. The 
2nd respondent presented the sale deed for 
registration before the Sub-Registrar, . Kolar 
in Karnataka State. The Sub-Registrar, 
Kolar, refused to register the same on the 
ground that no stamp duty had been paid 
on the sale deed. The Sub-Registrar, Kolar, 
took the view thatthe registration of. the 
' sale deeds of properties situate’ within the 
Karnataka State was governed by the | pro- 
visions of the Karnataka Stamp Act, and 
inasmuch as the Karnataka Stamp Act doas 
not contain any provision for exemption of 
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stamp duty’in cases of sales by the Official 
Assignee the document: was liable to be 
stamped. In fhe circumstances, the: Official 
Assignee has sought for the issue of neces- 
sary direction: being issued to the Inspector 
General of Registration, Bangalore, to effect 
the registration of the sale deed executed by 
the Official Assignee in favour of the | 2nd 
respondent. 


2. The Inspector-General ‘of Registration, 
Bangalore, the Ist respondent herein, has 
filed a counter-affidavit. He has contended 
that the Presidency’ Towns Insolvency Act 


ds not applicable to any area otber than 


Presidency Towns and therefore is not ap- 
plicable to the State of Karnataka. The 
transaction is governed’ by the provisions of 
the Karnataka Stamp Act, 1967. The said 
Act does not provide for any exemption be- 
jing granted in favour of the sale’ deed exe- 
cuted by the Official Assignee. 


3. The short question: that arises for con- 
sideration is whether the sale, deed executed 
by the Official Assignee in favour of the 
2nd respondent of the factory buildings and 
land situate in Kolar within the Karnataka 
State is liable to be exempted from stamp 
duty or not. I have heard the arguments of 
the learned. Advocate-General of Madras to 
whom notice was issued by this Court, 
Mr. N. R. Chandran on behalf of the In- 
spector-General of Registration,- Bangalore, 
Mr. Dandapani for the 2nd a cea and 
the Official Assignee. 

- 4 Section 115 of the Presidency Towns 
Insolvency Act provides as follows: 


“Every transfer, Mortgage, assignment, 
power of attorney, proxy paper, certificate, 
affidavit, bond or other proceedings, instru- 
ment of writing whatsoever before or under 
any order of the court and any copy there- 
of, shall be exempt from payment of any 
stamp or other duty whatsover.” 


5. It is therefore clear on the language 
of S. 115 of the Presidency Towns Insol- 
vency Act that in the case of a transfer of 
a property that is vested with the Official 
Assignee, no stamp duty need be paid as 
per the provisions of the Stamp Act But 
the contention advanced on behalf of the 
Inspector-General of Registration, Bangalore, 
is that the Presidency Towns Insolvency 
‘Act is not applicable to the State of Kama- 
taka. . There is nothing in the Act to say — 
that the provisions of the Act do not extend 
to areas situate outside the Presidency 
towns. Therefore, when S. 115 speaks of a 
transfer by the .Official Assignee, under 
orders of this Court, it can only mean trans- 
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become vested with the Official Assignee 
consequent on the order of adjudication. 
In this view, the. transfer. effected by the 
Official ‘Assignee of a property situate out- 
side the presidency towns shall be exempt 
from stamp duty under S. 115 of the Presi- 
dency Towns- Insolvency -Act. There is no 
provision in the Act which limits the appli- 
cability of the provisions of the Act only to 
the presidency towns. Section 17 provides 
that on the making of an order of adjudi- 
cation, the property of the insolvent where- 
ver situate shall vest in the Official Assignee 
and shall become divisible among his credi- 
tors. It follows that consequent on the 
passing of an order of adjudication the pro- 
perties of an insolvent situate outside the 
limits of the -presidency towns also vests in 
the Official Assignee. Section 7 of the Act 
confers power on the court to decide all 
questions whatsoever whether of law or 
fact, which may arise in any case of insol- 
vency coming within the cognisance of the 
court, or which the court may deem it ex- 
pedient or necessary to decide for the pur- 
pose of doing complete justice or making a 
complete distribution of property in any 
such gases. In Abdul Khader v. Official 
Assignee, Madras, ILR 40 Mad 810: (AIR 
1917- Mad 832), it has been held by this 
Gourt that under Section 7 of the Presidency 
Towns Insolvency Act, this Court in the 
exercise of its: insolvency jurisdiction has 
jurisdiction to adjudicate on claims relating 
to immovable property situate outside the 
limits of its ordinary original civil jurisdic- 
tion. “A Full Bench of this Court in Kan- 
cherla Krishna Rao In ‘re, ILR 51 Mad 540: 
(AIR 1928 Mad 732), has held that Sec. 7 
of the Presidency Towns Insolvency Act 
confers jurisdiction on the High Court in 
garnishee proceedings even when the, gar- 
nishee lives. outside the territorial jurisdic- 
tion. - It is therefore clear that claims as re- 
gards the property situate outside the juris- 
diction’ of this Court could be decided by 
this: Court.. Section 68 in so . far as it is 
material for our present purpose provides as 
follows: :, u 


” “Subject to the provisions of this Act, the 
Official Assignee shall, with all convenient 
speed, realise the property of the insolvent, 
and for that purpose may, (a) sell all or 
any part of the property of the insolvent 
and (b) mortgage or pledge -any part of the 
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which 
had vested with the Official Assignee., There- 
fore, on the. face of it, S. 115 takes within 
its ambit the transfer of properties of the 
insolvent wherever situate and which has 


ALR... 


property of the insolvent for the purpose of. 
raising money for the payment of his debts 
or for the purpose of carrying on the busi- 
ness.” ea . pai ; . 
Under Section 68, the Official Assignee has 
got the power to sell -or mortgage the whole 
or any part of the property of the insolvent 
wherever situate for the purpose of realising 
the property of the insolvent. In those cir- 
cumstances, the transfer, mortgage or ‘as- 
signment referred to in Sec. 115 relates to 
a transfer, mortgage or assignment of in- 
solvent’s property wherever situate and. 
which have become vested with the Official 
Assignee. Section 115 cannot be so inter- 
preted as to mean that only such transfer, 
mortgage or.assignment of properties of thej- 
insolvent situate within the presidency towns 
shall alone be exempt from stamp duty. I 
am therefore definitely of the view that 
under S, 115 all transfers, mortgages or as- 
signments of insolvent’s property wherever 
situate, within the Presidency Towns or out- 
side, shall be exempt from stamp duty or: 
other duty whatsoever. 


6. However, the situation becomes com- 
plicated by reason of the fact that the Kar- 
nataka Stamp Act, 1957, provides for the 
payment of stamp duty on all transfers of 
property situate within the State of Karna- 
taka and the Act does not grant any exemp- 
tion in the case of transfers effected by the 
Official Assignee in respect of properties 
situate within the State of Karnataka. The 
question that arises therefore is whether the 
Presidency Towns Insolvency Act shall pre- 
vail over the Karnataka Stamp Act. Mr. 
N. R. Chandran, learned counsel for the 
first respondent contended that Item No. 44 
in the Concurrent List related to stamp 
duties other than duties or fees collected by 
means of judicial stamps, but not including 
rates of stamp duty. According to the 
learned counsel Section 115 of the Presi- 
dency Towns Insolvency Act which grants 
exemption from payment of stamp duty in 
respect of transfers executed by the Official 
Assignee fell within Item 44 of the Concur- 
rent List. The State of Karnataka in enact- 
ing the Karnataka Stamp Act has followed 
the procedure laid down under Art. 254 of 
the Constitution of India. The Act had 
been reserved for the consideration of the 
President and had received his assent. 
Where a law made by the Legislature of a 
State with respect to one of the matters 
enumerated in the Concurrent List contains 
any provision repugnant to the provisions 
of an earlier law made. by Parliament or an 
existing law with respect to that matter 
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then, the law so made by the Legislature of 
such State shall, if it ‘hasbeen reserved for 
the consideration of the President and has 
received his assent, prevail in that State. 
In this view, the learned counsel submitted 
that the Karnataka Stamp Act should . pre- 
vail over the Presidency Towns Insolvency 
Act and that consequently the sale deed 
executed by the Official Assignee in favour 
of the 2nd respondent must be stamped in 
accordance with the provisions of the Kar- 
nataka Stamp Act. On the other hand, the 
Official Assignee and the learned Advocate- 
General contended that Item No. 9 of the 
Concurrent List related to Bankruptcy and 
Insolvency. Consequently there cannot be 
any repugnancy between the Karnataka 
Stamp Act and the Presidency Towns In- 
solvency Act. Though S. 115 of the Presi- 
dency Towns Insolvency Act dealt with the 
grant of exemption from payment of stamp 
duties in the case of transfer, mortgage and 
assignments of land by the Official Assignee, 
the pith and substance of the legislation be- 
ing bankruptcy and insolvency, the fact 
that in some respect the Presidency Towns 
Insolvency Act entrenches upon Item No. 44 
of the Concurrent List which has been oc- 
cupied by the State of Karnataka will not 
render it invalid. The’ provision contained 
in S. 115 granting exemption from 


Official Assignee squarely falls within the 
Jaw of bankruptcy and only incidentally 
touches Item No. 44 of the Concurrent List. 
Viewed in this light, there is no repugnancy 
at all between the Presidency Towns Insol- 
vency Act and the Karnataka Stamp Act. 
Both operate in different fields. I am therefore 
of the view that no stamp duty is liable to 
be paid as per the provisions of the Karna- 
taka Stamp Act on the sale deed executed 
by the Official Assignee in favour of the pro- 
perty situate at Kumbarahalli, Kasba Hubli, 
Kolar taluk, bearing S. No. 33/1, measuring 
about 2 acres and 11 guntas belonging to 
the insolvent and vested in the Official As- 
signee. The application is allowed and 
there will be a direction as prayed for. No 
costs. ; 


‘Application allowed. 
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AIR 1981 MADRAS 57 
ISMAIL, C. JI. AND RATNAM, J. 
K. Appa Rao, Petitioner v. Maragathammal 


“and others, Respondents. 
C. R. P. Nos. 2504 to 2507 of 1979, Dj-. 


30-4-1980.* 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (18 of 1960), S. 10 (1), Second 
Proviso — Scope of — Applicability — Ex- 
pression “where the tenant denies the title of 
the landlord” — Also includes setting up of 
a title by a tenant in a third party — Proviso 
is applicable to such a situation. 1979-1 Mad 
LJ 210, Overruled. (Transfer of Property 
Act (1882), S. 111 (g)). 


The second proviso to Section 10 (1) does 
not expressly mention a ténant setting up 
title in himself or herself or in a third party. 
The proviso merely uses the expression 
“where the tenant denies the title of the land- 
lord”. This is a negative concept. But, 
positively, while denying the title of the land- 
lord, the tenant may set up title in himself 
or herself or in a third party. That is not 
referred to and that is not necessary for the 
purpose of application of the second proviso 
to Section 10 (1). So long as the tenant de- 
nies the title of the landlord, it is totally ir- 
relevant, for the purpose of the applicability 
of the second proviso to Section 10 (1), whe- 
ther the tenant sets up title in himself or in 


a third party, because the language of the- 


second proviso does not impose any restric- 
tion that it will apply only to a case where 
the tenant, while denying the title of the 
landlord sets up title in himself or herself. 
1979-1 Mad LY 210, Overruled. (Para 8) 


Cases Referred: Chronological Paras 


(1979) 1 Mad LJ 210 6. 


M. Shamdoss, for ` Petitioner; A. Subra- 
mania Iyer, for Respondents, . 


ISMAIL, C. J.:— These petitions have 
been filed to revise the order of the Appel- 
late Authority functioning under Tamil Nadu 
Act 18 of 1960, dated 12-3-1979, allowing 
the appeals ‘filed before him: by the respon- 


‘dents herein and dismissing the rent control 


petitions filed by the pefitioner herein. The 
Tent control pétitions were dismissed on. the 
ground that the denial of title of the peti- 
tioner by the tenants was bona fide. The re- 
sult of that will be that the petitioner will 
have to file a suit for the purpose of getting 
the necessary relief. i 





*(Against order of Small Cause Court, Ap- — 


i pellate, Authority, D/- 12-3-1979.) 
JX/KX/F137/80/VCD/SSG 
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2. As far as the finding that the denial of 
title is bona fide is concerned, we are of the 
opinion that there was abundant material 
before the appellate authority on the basis 
of which it could come to the conclusion thas 
the denial of title was bona fide. 

3. However, what Mr. Shamdoss, the 
learned counsel: for -the petitioner, contends is 
that the present is not a case to* which: the 
-second proviso ‘to. Section 10°(1) of the Tamil 
Nadu. Buildings (Lease and. Rent Control) 
Act 1960 will apply. Section 10 (1): of the 
Tamil. Nadu Act 18 of 1960, along with: its 
two provisos, reads as follows— 

“£0 (1) A tenant shall not be, evicted wie 
ther in execution of a- decree of otherwise 
except in accordance with the provisions of 
this section or Sections 14 to 16; 

Provided that nothing contained in the said 
sections: shall apply to a tenant whos land- 
lord is the Government; 

Provided further that, where the tenant 


‘denies the title of the landlord’ or claims right- 


of permanent tenaney, the Controller shall 
decide ‘whether the denial or claim is bona 
fide and, if he records a finding to that effect, 
the landlord shall be entitled to sue for evic- 
_ tion of the tenant in a civil court and the 
court may pass a decree for eviction on any 
of the grounds mentioned in the said sections, 
‘notwithstanding that the court finds that such 
denial does not involve forfeiture of the Tease 
or that the chim is unfounded”. 


According to the learned counsel for the 
petitioner, the second proviso has to be. read 
along with the definition of the. term ‘land- 
lord’ occurring: in. Section: Z (6) of the Act, 
as well as the provision for filing a suit con- 
templated by the proviso itself. Section. 26 
of the Act defines the” expression Tandlord’ 
as follows— 


“ Yandlord’ includes the’ person who is re- 
ceiving or is entitled to receive the rent. of a 
building, whether on his own’ account or on 
behalf of another or on. behalf of himself 
and: others: or ag an agent, trustee, executor, 
administrator, receiver, or guardian, os who 
would so receive the rent or be entitled to 
receive the rent, if the T, were let: to 
a tenant”. 

4. Thus, it will be seer that the definition 
is an inclusive one and does not actually de 
fine the term ‘Iandlord’: ‘Therefore, the in- 
‘elusive definition adds to- the normal concept 
of landlord certain other categories- of per- 
sons also. The learned counsel for the peti- 
tioner contends that the denial’ of title of the 
landlord contemplated’ by thie second’ proviso 
to Section 10 (1) wilP have. to be read: in the 
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context of the definition. of the term. Jand- 
lord? occurring, in Sectiom 2. (6) and’ that, if 
so read, it will, merely ‘meam denial. of the 
right of the person to file an eviction peti- 
tion;, in other words, to duonan, the main- 
tainability of the” petition itself. - i 


S. If it is so "understood, the ainda: 
ability of the petition. can be. challenged on 


several grounds, namely, that the person con- 


cerned is not entitled to receive the rent that 
the person concerned is not an agent, trustee, 
executor, administrator, receiver or guardian, 
aud that similar questions, might possibly 
arise in such a context. However, the ex- 
pression ‘denial of title of the [andlord’ is not 
peculiar to Tamil Nadu Act 18 of 1960, it is 
always known to the law of landlord and 
tenant and incorporated in the Transfer of 
Property Act. In fact, S. 111 (g) of the Trans- 
fer of Property Act provides for forfeiture 
in case the lessee renounces his character as 
such by setting up: a title in a third person 
or by.claiming title in himself. Consequently, 
when the proviso refers to the denial of title 


of the landlord by the tenant, it means that ‘ 


the tenant denies that the landlord. .bad no 


title or right or ownership or interest in the 


property. As a matter of fact, even for the . 


purpose of the present case, it is not even 
necessary to go to that extent, having regard 


. to the very narrow argument addressed before 


us. 


6. The contention of Mr. Sa is 
that in this particular case the temants-respon- 


dents had: set up title, not in themselves, but . 


in a third party, and that the sécond proviso 
to: Section 10 (1) will not cover such a situa- 
tion. According to the learned counsel, the 
second proviso to: Section 16° (1) will cover 
only a case where, while denying the title of 
the landlord, the tenant set up ‘title im himsetf 
or herself. In support of this contention the 
learned counsel’ relied’ om a judgment of 
Ramaprasad Rao‘ C. F. in Vatsala Vv.“ Officiall 
Assignee, rep. 
sivayam, 1979-1 Mad LJ 210. <A perusal’ of 
that judgment shows that it supports this com 
tention of'- the learned: counsel. When the 
matter came up before one of us, as it was 
felt that the view of the learned Chief Justice 
on the scope of the second proviso to Sec- 
tion 10 (1) was not correct, the matter was 
directed to be posted before a Bench and 
that is how the matter has come before us 
now. ; 


7. In the said judgment, with regard to 
the-scope of the second proviso to Sec. 10 (1), 
the learned Chief Justice has stated as 
follows— 
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“It, theretóre follows that, if ‘the finding 
of the Rent Controller is that the denial is 
not bona fide, then the Controller would be 
entitled to pass an order for eviction.’ The 
question that arises- in the instant case. is 
whether such a denial-as contemplated under 
the second proviso to Section fO (1) thas 
arisen. The proviso is very clear when it 
says that the tenant should deny the title of 
the Jandlord. it does mot say that the tenant 
can vest the title to the property in his oc- 
cupation in third parties. This is che conoept 
which is inhered in the principle of jus tertii 
It is only in cases where the tenaut, while 
opposing an’ application for eviction under 
the provisions of Act XVHM1 of 196@, seis up 
title in himself or herself, the second proviso 
would come into operation and it is in that 
context alone the Rent Controller would have 
jurisdiction to find whether the denial of 
tiile of the landjord and the setting up of 
such title in himself or herself by the tenant 
is bona fide or not J am of the view that 
it is not open to the tenant to plead, taking 
advantage of the open language of the se- 
cond proyiso to Section 10 (1), that the de- 
nial as regards the title of the landlord might 
even mean and include the vesting of the 
title to the property in a third party, on the 
other hand, 1 am of the view that such denial 
of the title of the iandlord would be the ‘re- 
sultant of a claiming of title m the property 
‘by the tenant herself or himself and not by 
setting up title in a third party.” i 


8 With great respect to the Jearned Chief 
Justice, we are not able to agree with this 


interpretation of the scope of the second pro- 


viso to Section 10 (1). Admittedly that pro- 
viso does not expressly mention a tenant 
setting up title in himself or herself or in a 
third party. That proviso merely uses the 
expression ‘where the tenant denies the title 
of the landlord’. This is a negative concept 


But, positively. while denying the title of the . 


landlord, the tenant may set up title in him- 
self or herself or in a third party. That is 
pot referred to and that is not even neces- 
sary for the purpose.of the application of the 
second proviso to Section 10 (H). So long 
as the tenant denies the title of the landlord, 
it is totally irrelevant, for the purposes of the 
applicability of the second proviso to Sec- 
tion 10 {1),- whether he sets up title in him- 
self or in a third party, because admittedly 
the language of the second proviso does not 
impose any restriction that it will apply ouly 
to a case where the tenant, while denying the 
title of the ‘landlord, sets: up tide ón himself 
or herself, ` As a matter of fact, even the 
fearned Chief Justice was aware of this situa- 
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tion, when he used the expression “the open 
language of the second proviso to Sec. 10 (1). 
It is significant in this context to note ‘that 
Section 111g) of the Transfer of Property 


-Act, already referred to, uses the expression 


“By setting up a title in a third person or by 
claiming title-m himself”. ‘Therefore in our 
view, the interpretation placed iby ithe fearned 
Chief Justice on the second proyiso to Sec- 
tien 10 (1) cannot be said to be correct, and, 
consequently we are of the view that, so long 
as the tenant has denied the title of the laud- 
lord, for the applicability of tbe second pro- 
viso to Section 10 (1), it is irrelevant and im- 
material whether, in addition to denying the 
title of the landlord, the tenant claims title 
in. himself or herself or sets up title in a 

9. ïn the present case, there is no contro- 
versy that the tenants denied the title of the 
petitioner only by putting forward the con- 
tention that somebody else had become the 
owner of the property, and to such a situa- 
tion admittedly the principle of -estoppel 
contemplated by Section 116 of the Transfer 
of Property Act will not apply. 


10. Under these. circumstances, we are of 
the opinion that the conclusion of the dearned 
appellate autherity holding that the second 
proviso to Section 10 (1) applies to the pre- 
sent case, and that the denial of the fitle of 
the petitioner by the respondents is ‘bona fide, 
does not call for any interference. Conse- 
quently the civil revision ‘petitions are dis- 
mee There will be no order as to costs. 


Revisions dismissed. 


AIR 1981 MADRAS 39 
y. RAMASWAMI, J. 

. Sarathambal; Appellant v, ‘Seeralan and 
others, Respondents. 

5. A. No. 617 of 1977, DI- 30-4-1980.*" 

Hindu. Law — Joint family -—— Right in 
property — Relinguishment — Release of 
interest in property by bachelor coparcener in 
favour of others — His .after-born.son’s right 
to. claim partition. 

Since a coparcener could release his inte- 
rest in the joint property in favour of the 
other eoparceners his after-born sons could 
not claim any sight by birth in such pro- 
perty. But the coparcener could, with refer- 


*(Against decree of Sub, J.; ‘Cuddalore in 
A. S.No. 451 of £975) 
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` ence to any deed or evidence of the inten- 
tion be shown to have only relinquished his 
interest in particular properties without his 
ceasing to be a member of the family in 
which event his afterborn sons could claim 
rights in other properties. (Para 9) 
In this case an unmarried coparcener re- 
leased his interest in the joint properties in 
favour of the other coparceners and the deed 
further recited that except for blood relation- 
ship there was none between him and the re- 
Jeasees and that all the family debts should 
be met by one of the releasees. f 
Held that there was a complete relinquish- 
ment with the effect of the releasor ceasing 
to be a member of the family so that his 
after-born sons had no right to claim parti- 
tion of the properties. AIR 1945 Mad 142 
(FB), Foll. AIR 1943 Bom 397 and AIR 


1973 Raj 171, Dist. (Paras 9 & 10) 
Cases Referred: Chronological Paras 
AIR 1973 Raj 171 9 
AIR 1965 Andh Pra 177 (FB) 7 


AIR 1945 Mad 142 : (1945) 1 Mad LJ 140 
6 


(FB) 
AIR 1943 Bom 397 3,8 


JUDGMENT :— The third defendant is 
the appellant. The suit property is stated to 
be a vacant site. The property originally be- 
longed to the joint family of first and fourth 
defendants who are brothers. In their hands, 
it is admitted, itwas ancestral property. The 
fourth defendant executed a deed styled 
(Matter in Tamil omitted—Ed.) on 27-9-1948 
in favour of his brother, the first defendant, 
releasing his half share in the suit property. 
At the time when he executed that document, 
he was unmarried. Subsequently, the first 
defendant sold the property to the second de- 
fendant and from the second defendant the 
third defendant has purchased the same. The 
plaintiffs are the children of the fourth defen- 
dant and they have filed the suit for parti- 
tion and separate possession of their share 
in the property on the ground that the re- 
lease deed could not deprive them of their 
share in the property of the joint family. 
They also pleaded that the release deed was 
executed under coercion and undue influence 
and that it was also a sham and nominal 

- document that never came into operation. 


2. The trial Court held that the release 
deed Ex. B-3 was true and valid, that the suit 
is barred by res judicata by reason of an 
earlier judgment and decree in O. S, No. 704 
of 1962 in which the title of the first defen- 
dant to the suit property was accepted, that 
the suit is not barred by limitation and that, 


though the suit is in time, since their father - 
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had released his rights, the plaintiffs are not 
entitled to a claim for partition and separate 


possession and on these findings it dismissed 
the suit. : 


3. The plaintiffs preferred an appeal and 
the only point that was raised before ‘the ap- 
pellate Court was as to the legal effect of the 
release deed in respect of the shares of the 
plaintiffs in the joint family property. Pur- 
porting to follow the decision of the Bombay 
High Court in Mahalingayya v. Sangayya, 
AIR 1943 Bom 397, the lower appellate court 
held that the release deed cannot operate as 
a relinquishment of the rights of the plain- 
tiffs and that .therefore the plaintiffs are 
entitled to partition and separate possession 
as prayed for and in that view decreed the 
suit. 


4. The learned counsel for the appellant 
contended that the release deed having been 
executed by the fourth defendant at the time 
when he was not even married, it completely 
effaced whatever rights the fourth defendant 
had in the property of the joint family and 
the plaintiffs who are the after-born sons 
cannot claim any right in the suit property. 


5. It is now well settled that a renuncia- 
tion by a coparcener of his entire undivided 
interest in favour of the other coparcener or 
coparceners as a body will be valid and such 
renunciation can be effected by an expression 
of an intention to that effect no formality is 
necessary. It is not material whether the re- 
nouncing coparcener describes the transaction 
as a gift or surrender or release. In such a 
case, the renunciation enures for the benefit - 
of all the coparceners. In the case of such 
a renunciation, the other members of the co- 
parcenery would continue as joint as before 
and the effect of renunciation is to reduce 
the number of persons to -whom the shares 
will be alloted, if and when a division of the 
estate takes place. 

6. A Full Bench of this court in Sub- 
banna v. Balasubba Reddi, 1945-1 Mad LJ 
140 : (AIR 1945 Mad 142) held that a mem- 
ber of a joint Hindu family governed by the 
Mitakshara Law cannot give his interest in 
the family estate to one of several. coparce- 
ners if they remain joint in estate; and in 
such circumstances, he can relinquish his 
interest but the relinquishment operates for 
the benefit of all the other members. 


7. But-in all these cases, the right of an 
after-born son of the renouncing coparcener 
had not been considered specifically, though 
it might be inferred that, since by renuncia-. 
tion he goes out of the family, any. such son 
born to him thereafter: will not be entitled: te 
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any, share in the joint family properties of 
the remaining coparceners. A specific ques- 
tion came up for consideration in the deci- 
sion in Anjaneyalu v. Ramayya, AIR 1965 
_ Andh Pra 177 (FB). It was held that a mem- 
ber separating himself from the family by 
Telinquishing his interest in the family pro- 
perties in favour of other members, can no 
longer be regarded as a member of the co- 
parcenery. The son begotten after his sepa- 
ration cannot claim the status of a copar- 
cener with the remaining members of the un- 
divided family. He can only be a coparcener 
with his father, but he cannot be added to 
the original coparcenary, since the necessary 
nexus for this namely, the membership of 
his father in the original joint family, is ab- 
sent. The moment the father got himself 
separated that relationship gets snapped and 
a son who is not-conceived by then cannot 
be incorporated into the original joint family. 
The position with regard to the. original 
family is that the share of the deceased co- 
parcener ‘will pass by survivorship to the 
remaining coparceners, If the relinquishing 
` member had son or children of his own, or 
a posthumous son the position will be dif- 
ferent. Under Hindu Law, such a son in 
. existence or a posthumous son has a right 
by birth and such right cannot be divested 
by his father. 


8. The decision in Mahalingayya v. San- 
gayya, AIR 1943 Bom 397 relied on by the 
learned Subordinate Judge does not support 
the proposition that even the after-born sons 
_ will be entitled to a share in the joint family 
property. It was held there that where a 
joint brother renounces his’ interest in the 


joint property the person renouncing severs’ 


his connection with the family but such re- 
nunciation, apart from extinguishing the 
interest of the renouncing member, leaves the 
` coparcenary itself intact. Though the head 
note is not clear, it is seen from the facts 
therein that the widow who adopted the 
plaintiff in that case, was not the widow of 
the relinquishing coparcener. She was a 
member of a joint family as a widow of the 
deceased coparcener with a right of adop- 
tion. ` Since the release would be in favour’ of 
the entire body of the joint family, it was 
held that the plaintiff was entitled to a share, 
though the release purported to be in favour 
-of the only remaining brother of -the ` de- 
- ceased. Further in Bombay a female mem- 
ber is. entitled to.a share in the joint family 
properties on partition. That decision can- 
not be held to be an authority forthe posi- 
tion now contended by the respondent 


- Therefore, an- after-born son. of. a renouncing , 





Sarathambal v. Seeralan 


coparcener would not. be entitled to a: share 
in. the joint family property. 


9. The decision in Krishna Chander v. 
Board of Revenue, AIR 1973 Raj 171 which 
was cited at the Bar, depended on the facts 
in that case. On an interpretation of the 
document of renunciation, it was held that 
though the coparcener .renounced his share in 
the properties, he did not go out of the 
family and he continued to be a member. of 
the joint family and in those circumstances it 
was held that the renunciation did not de- 
prive his sons including the. after-born sons 
of a share in the joint family property. 
Therefore, as a proposition of law it cannot 
be held that the after-born sons of a re- 
nouñcing coparcener will be entitled to any 
share in the joint family properties; but whe- 
ther the renunciation was only a renuncia- 
tion’ of the interest in the joint family pro- 
perty or whether the renouncing member has 
gone out of the family would depend upon 
the terms and conditions of the deed of re- 
lease, if there’ is one, or the intention of the 
parties, is there is any evidence in that Te- 
gard. 

10. The learned counsel for the respon- 
dents 1 to 3 (plaintiffs) strenuously contend- 
ed that under Ex. B-3, the father of the plain- 
tiffs did not completely relinquish his rights 
in the joint family, but he relinquished ‘his 
interest only in the specified properties re- 
ferred to in that document and that he shall 
be held to have continued to be a member 
of the joint family so that the plaintiffs 
could claim a right for partition and`a share 


in the joint family property. After reciting. 


that under the document the fourth defendant 
is releasing his share in the properties, the 
document further stated that thereafter ex- 
cept the blood relationship between the par- 
ties there will be no other relationship ‘and 
that the fourth defendant will have no claim 
or any other right in the properties. I am 
of opinion that the terms of the document 
show that there was a complete relinquish- 
ment by the fourth defendant and it is not 
a relinquishment of his share alone in any 
particular property. The wording of the 
document is such that he has gone out of 
the family. In fact, the document refers to 
joint family debts and directs that the 
entirety. of the joint family debts shall be 
discharged by the first defendant. Jn the cir- 


‘ cumstances, therefore, I am of the view that 


the plaintiffs will have no right for partition 
and separate possession on the basis that they 
are members of a joint family. . The second 
appeal is accordingly allowed. The judgment 


. and decree of the lower appellate court are 
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set aside and fhose of the trial court are re- 


. stored. But there will 'be- no order as’ to 
costs... : k 


-© ‘Appeal allowed. 


AIR 1981 MADRAS 62 
RATNAVEL PANDIAN AND 
. VENUGOPAL, JJ. . 
Janabai Ammaf alias Gunabooshani, Ap- 
pellant v. T. A. S. Palani Mudalian and 
others, Respondents, ” 


Appeals Nos. 598 of 1974 and 310 ‘of 1977 
and.C: M. P. Nos. 2922 of 1979 and 1150 of 
1980, D/- 15-2-1980.* 


(A) Civil P. C. (5 of 1908), 0. 22, R. 4 19 
of deceased defendant — Provision ts ap- 
Micable to appeals also — Suit for partifion 
against severnl defendants — One of defen- 


dants not filing written statement and remain- 


plaintiff held was entitled to exemption from 
necessity of substituting L. Rs. in his piace.. 
AIR 1935 Mad 236 and AIR 1969 Mad 309, 
Rel. on. ; (Para 13 

@) Hinda Law — Joint family — Pro- 
perty purchased in name of one member — 
Presumption. (Evidence Act (1872), S. 114). 


Where the joint family was not in affluent 
circumstances possessing sufficient and ade- 
quate nucleus yielding a surplus so as to’ 
enable the purchase of the property for the 
joint family and the member in whose name 

` the property stood has shown that he was 
provided with funds to purchase the same, 
there is no presumption raised in favour of 
the joint family. AIR 1969 SC 1076, Foll. 
; (Para 19) 


(C) Hindu . Succession Act (30 of 1956), 
Section 23 — Joint famity dwelling house — 
Right of female heir of intestate to daim 
partition — Postponement of her right til 
_male heirs. choose to divide — Restriction ap- 
plies even în eases where there is only ene 
male heir of intestate. AIR. 1975 Orissa 208, 
Dissented from; . A. S. No. 186 of 1975, DJ- 
20-1-1978 (Mad), Overruled. (Hinds Law — 
Joint family property — Partition, T. P. Act 
(1882), Section 44, Partition Act (1893), Sor 
fon 4). 0 o i 
*(Against decree.of 1st Addl. Sub. J., Cudda- 
_ Jore in O. S. No, 242 of 1969) 
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‘Section 23 is a- special provision dealing’ 
with’ the partition of a -dwelling house’ and 
the right of the male and female heirs of: 
the intestate therein. There can'be no doubt- 
that a female heir specified in Class I of the 
Schedule to the Act inherits a share in a 
dwelling house absolutely. But, Section 23- 
postpones the right of such a female: heir to 
claim partition of the dwelling house until 
the male heirs choose to divide their ‘respec- 
tive shares therein. ‘(Para 22) 

Even in cases where there is only one male 
heir and one or more female heirs of the 
intestate in a Hindu joint family, the female. 
heirs cannot claim partition of the dwelling | 


house until that male heir chooses to divide 


the respective shares therein. Parliament, by 
using the expression “until the male heirs 
choose to divide their respective shares there- 
in” in Section 23, cannot be deemed to have 
intended’ that the restriction is to operate 
only if there are two or more male heirs in 
the family of the intestate and not when there 
is only a single male heir. (Paras 23, 26) 

Acceptance of contrary view will cause 
gross injustice to fhe single male ‘heir and 
the very object with which the section has. 
been enacted would be’ completely nullified. 
In such cases, the hardship that would: be. 
caused to the female heirs in not being able. 
to claim partition is certainly relatively less 
than the injustice that could be done to the 
single male member. AIR 1975 Orissa 208,, 
Dissented from. A. S. No. 186 of 1975, Dj- 


' 20-1-1973 (Mad), Overruled; AIR 1975 Cal, 


232 and, AIR 1974 Guj ‘23, Followed. AIR 
1980 Mad 243, Referred.. (Para 29) 


Cases. Referred:. Chronological. Paras 
AIR 1980 Mad 243 : 1979 TLNJ 476 - 
AIR 1979 Gauhati 1 13 


(1978) A. S. No. 186 of 1975, D/- 20-1-1978 
{Mad), Selukha P. K. Rajamani Ammal. v. 


N. R. Nagalammal 25. 
AIR 1977 Kant 20 13 
AIR 1975 Cal 232 23, 24. 
(1975) 2 Mad LJ 73 te 18 
AIR: 1975 Orissa 208 23, 25 
AIR 1974 Guj 23 | 23 
AIR 1969 SC 1076 19 
AIR 1969 Mad 309 . - , B 
AIR 1965 SC 289 :.(1964).7 SCR 490 17 
AIR 1962 Andh Pra 165 12 


AIR 1935 Mad 236 : ILR 58 Mad 752- 
: Aee Ne ae YA E) 
K. . Sarvabhauman. and .K.: Sampath, for 
Appellant; M. V. Chandran, K. Ramamurthi 
and K. P. Gopalakrishnan, for Respondents. 
' RATNAVEL PANDIAN, J.:— The above 
two appeals arise out of the judgment scader-: 


ed by the Subordinate Judge of Cuddalore 
in O. ‘S.No. 242 of 1969, the former appeal 


having been preferred by the plaintiff and the | 


latter by the first defendant in the suit ` 


2. The plaintiff . filed the’ suit “in forma 
pauperis seeking partition . and Separate pos- 
session of her 1/5 share or 1/6 share, or 


1/10 share or 1/12 share in the plaint sche- 


dule properties and recovery of past and 
fuiure mesne profits in respect, of her share 
and for costs. Her case as pleaded in tbe 
plaint is as follows : One Swaminatha Muda- 
liar, who is the common ancestor in this 
case, had two sons viz., defendants 1 and 5 
in the suit, and four daughters, of whom the 
plaintiff is one.. Swaminatha Mudaliar own- 
ed extensive properties. The fifth defendant 
‘Balasubramania Mudaliar got some proper- 
ties from his father and went out of the 
family in 1929 itself after executing a release 
deed dated 12th Aug., 1929 in favour of his 
father and his brother, the first defendant. 
The properties so got by the fifth defendant 
have been described in the A schedule to the 
said release deed. Thereafter, Swaminatha 
Mudaliar continued to live with the plaintiff 
and defendants 1 to 4 and acquired other 
‘properties and also the properties given to 
‘the fifth defendant) Swaminatha Mudaliar 
died intestate on 23rd June, 1957 possessed 
of all the properties consisting of (1) move- 
ables, (2) immoveables and (3) stock-in-trade, 
which are more particularly described in Sche- 
dules 1 to 3 to the plaint. Under the Hindu 
Law, as governed by the Hindu Succession 
_Act 1936, the plaintiff and defendants 1 to 4 
are each entitled to 1/5 share in all the pro- 
perties. If it is found by the Court that the 
fifth defendant is also entitled to a share, 
then each of them would be entitled to a 
.1/6th share. According to the plaintiff, all 
the properties set out in the plaint were the 
separate properties of Swaminatha Mudalias. 
The plaintiff sent a notice under Ex. A-2 
dated 2nd June, 1969 to the first defendant, 
demanding division of the properties and 
allotment of 1/5 share to the plaintiff. Though 
the first defendant received Ex. A-2 on 3rd 
June, 1969 under the acknowledgment Exhi- 
bit A-3, he has not chosen to give any reply 
wo far. Hf it is the case of the first defen- 
dant that all the properties are joint family 
properties, then, on the death of Swaminatha 
Mudaliar, the first defendant would be 
entitled to a half share in all the properties 
‘while the other half which belonged to 
Swaminatha Mudaliar should be taken by 
the plaintiff and defendants 1 to..4 or defen- 
‘dants 1 to 5. Swaminatha Mudaliar stayed 


at Tindivanam till his death, where he was 


Janabai Ammal v. T. A. S. Palani Modaliag - 


Mad. 63 
carrying on -his business in irom materials. 
The plaintiff has been. staying with her bus- 
band and: children at Cuddalore, while de- 
fendants: 2. to..4 were staying in different 
places with their husbands and children. 
Having regard to- the relationship between 
the parties. and also the confidence reposed 
on the first defendant, the first defendant was 
allowed to be in ‘possession and management 
of all the properties, though his possession 
had been and: had contmued to be for and 
on behalf of all the parties, viz., the plain- 
tiff and defendants 1 te 4.: It was only re- 
cently- discovered that the first defendants 
attitude towards his sisters is neither fair nor 
honest. Hence, it has become necessary for 
the plaintiff to get her share im all the pro- 
perties divided and allotted. Hence the suit. 
‘She has also claimed past and future mesne 
profits in respect of her share. 


3.. The second defendant filed a written 
statement, almost adopting the plea of the 
plaintiff and offering to file a separate ap- 
plication for permission to claim relief as. a 
pauper in this suit, but she does not seem to 
have filed any such application, 


4 Defendants 3 to 5 remained ex parte, 
and none of them had filed any written state- 
ment. ~ 


5. The only contesting first defendant re- 
sisted the claim of the plaintiff on several 
grounds, inter alia, contending that his pater- 
nal grandfather Arunachala Mudaliar and 
his brothers acquired properties by joint 
labour with the help of ancestral nucleus and 
treated. those properties as joint family pro- 
perties, that it is incorrect to state that 
Swaminatha Mudaliar owned extensive pro- 
perties. as set out in the plaint as his separate 
properties, but that there was a partition sub- 
sequently among the members of’ ‘the family, 
whereunder Swaminatha Mudaliar got Item 1 
and part of Item 2 in the plaint Schednle I 
and some items of outatandings towards his 
share. Thereafter, Swaminatha Mudaliar, 
with the help of. the joint family resources, 


started the business in hardware, treating the 


same as a joint family concern. The proper- 
ties of the family, owned and subsequently 
acquired, and the business, were all treated 
and dealt with as joint family properties by 
defendants 1 and 5 and their father. The 
fifth defendant, on executing the release 
deed, separated himself from the joint family 
and he was given Items 7 to 11 of the plaint 
I schedule, ornaments worth Rs. 200/- and 
three items of decree debt amounting to 
Rs. 120/-.. These items of properties are 
shown as Schedule Æ in the release deed 
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After the fifth’ defendant left-the family, this 
defendant and his father were in joint enjoy- 
ment of the rest of its joint‘ family proper- 
ties mentioned in Schedules’ B and C to the 
release deed.. Of the properties given ‘to the 


fifth defendant the fifth defendant ~alienated ` 


Item 11 of Schedule I to the plaint in or 
about 1942 to one Ammakannu Ammal of 
Avarapakkam, who has been in pcssession 
and enjoyment of the said properties thence- 
forth, This item has been wrongfully in- 
cluded in the plaint as divisible since no one 
has got any right over it after the allotment 
of the said property to the fifth defendant. 
Item 10 of Schedule I to the plaint was sold 
in a revenue sale for arrears of kist payable 
` by the first defendant and the said item of 
property was purchased by Swaminatha 
Mudaliar in that revenue sale, and later sold 
by Swaminatha Mudaliar himself to a third 
party. Therefore, this item also is noi avail- 
able for partition. Subsequent to the parti- 


` tion and the release deed, there was an oral. 


exchange’ of properties between the fifth de- 
fendant on the one side and Swaminatha 
Mudaliar and this defendant on the other, in 
1945, whereunder the suit Item 1 of Sche- 
dule 1 was given to the fifth defendant in 
exchange for Items 7 to 9 of Schedule I. In 
pursuance of that exchange, the fifth 
defendant had been in possession and enjoy- 
ment of Items 7 to 9. Item 5 of plaint Sche- 
dule I was purchased by this defendant in 
his name for his own benefit with tbe funds 
provided by his wife’s brother A. Balasundara 
Mudaliar of Chintadripet. Swaminatha 
Mudaliar’ had no interest in it and in fact, 
the family ‘during the relevant period had not 
been possessed with any means to acquire it, 
but on the other hand, the family was 
heavily indebted. Therefore, this item is not 
a joint family property so as to be included 
in the divisible items. The plaintiff has in- 
cluded in Schedule If of the plaint, some of 
the non-existent items and some items be- 
longing to this defendant's wife also along 
with some items really belonging to the 
family and has exaggerated the value. of the 
items. Items 1, 2, 4 to 8, 10, 12, 14, 21, 22 
and 31 to 35 do not exist. Apart from the 
above non-existing items of properties, ‘the 
first defendant has listed out in Paragraph 9 
of his written statement, some items of 
jewels, vessels, furniture etc., as exclusively 
belonging to his wife,. and according to him, 


only a few, items of properties belong to the 


family and the plaintiff has exaggerated even 
the value of the said -itéms. There is no 
amount in the Bank as deposit and available 
' for partition. The value of the stock-in-trade 
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side therein with his family. 


able. 


is-also exaggerated. The. value of stock as 
on 3ist March, 1969 -as submitted to the 
Sales Tax Department was only Rs 10,900/-. 


-Some materials have been sold subsequently 


and .therefore, the value of the stock as’ on 
the date of suit can never be more than 
Rs. 5,000/- to Rs. 6,000/-. There is no 
amount available as per Item 2 of Sch. IIL 
Swaminatha Mudaliar borrowed Rs. 7,000/- 
from one E, L. Navanéetha Chettiar of Tin- 
divanam, and deposited the same for be- 
coming a member of the South India Iron 
and Hardware Merchants’ Association. Later 
this amount was -withdrawn and repaid to ` 
the lender. Now, heavy amounts are due to 
Navaneetha Chettiar and others as set out in 
Schedule “A to this defendant’s written state- 
ment. The plaintiff has exaggerated the 
value of Items 3 to 6 of Schedule I. Item 1 
thereof did not belong to the joint family 
since it was obtained only by way of an ex- 
change. Item 2° would be worth only 
Rs. 4,000/- and not more. The ‘defendant's 
father was residing in Item 4 of Schedule I 
with his family members along with this de- 
fendant and this defendant continues to re- 
There is no in- 
come from it. This item is not partible at 
present as this defendant does not choose to 
divide that item among the heirs. Items 3, 
5 and 6 are in a dilapidated condition and: 
hence uninhabitable without yielding any in- 
come. Items 7 to 9, though classified as wet, 
have become for the past 15 years, uncultiy- 
able due to lack of sufficient water for culti- 
vation. They would not be worth even 
Rs. 7,500/-. Hence, the valuation for the 
relief of the claim of mesne profits is ex- 
aggerated. The plaintiff is not entitled to 
claim mesne profits for any period prior to 
3rd June, 1969. The plaintiff is not entitled 


to claim 1/5 or 1/6 share in the suit proper- 


ties. The plaintiff is entitled to claim, if at all 
1/12 share ‘only and consequently the valua- 
tion of her share as 1/5th share is unsustain- 
Since the family was indebted during 
the lifetime of Swaminatha Mudaliar and 
continues to be indebted, such debts haying 
been incurred for the family business, ‘the 
plaintiff is also liable to pay her share of 
debts detailed in Schedule A. The suit, if 
properly valued, is not entertainable in this 
Court. 


On the above pleadings of the parties, the 
following issues were set for trial :—~ 
(1) To what share- plaintiff is eaatle’ in 


‘the suit properties? - . ə 


(2) Whether the properties in Schedule I 
‘were treated as joint family ‘Properties: as: 
contended .by ist defendant? ©“ ~7:> . 


AL R Ehi” 


` 1981 

(3) Whether Items 10 and 11 of Sche- 
dule I are still available for partition? | 

(4) Whether the oral exchange set up by 
lst defendant in para. 7 of his written, state- 
ment is true? 

(5) Whether Item 5 of Schedule I is liable 
to be divided ? 

(6) Whether all the items in Schedule I 
exist and if so, what is their value? 

. (7) What is the value of Item 1 of Sche- 
dule M? 

(8) Whether Item 2 of Schedule IM exists ? 

(9) Whether the items in Schedule I have 
been properly valued? 

(10) Whether this Court has no jurisdic- 
tion ? 

(11) Whether the debts mentioned in Sche- 
dule A to the written Statement of 1st defen- 
dant are true and whether the plaintiff is 
liable to pay her share? 

(12) Whether Item 4 of Schedule I is liable 
to be divided ? 

(13) Whether plaintiff is entitled to any 
past profits; if so, to what amount and from 
what’ date ? 

(14) To what relief, if any, is the plaintiff 
entitled ? 

6. The learned trial Judge, on an overall 
consideration of the evidence of the plaintiff 
as P, W. 1 and that of the first defendant as 
D. W. 1 and the documents Exs. A-1 to A-3 


and B-1 to B-16 found under Issues t to -6 - 


that the properties were treated as joint 
family properties, that Items 10. and 11 of 
Schedule I are not available for partition, 
.that the oral exchange set up by the first de- 
fendant is true, that Item 5 of Schedule I is 
not liable to be partitioned and that all the 
items except those admitted by the first de- 
fendant in his written statement with the 
value thereof, do not exist, that the suit items 
are joint family properties and therefore, in 
view of the release deed executed by the 
fifth defendant, he is-not entitled to any share 
in the joint family properties and that the 
first defendant -is entitled to a half share plus 
1/10 share and the plaintiff is entitled to 
1/10 share. Under Issues 7 and 8, the Court 
below has relegated the value ‘of Items 1 and 2 
of Schedule III to be determined in the final 
decree stage. As no argument was advanced 
on the question of jurisdiction of the Court, 
it was held on Issue. No. 10 that the. Court 


had jurisdiction to try the’ suit. Coming to. 


Issue No. 12, the finding on which is. mainly 
challenged by the. plaintiff in her _appeal, the 
Court below has found that ‘the first defen- 
dant has got the option to have division or 
to postpone - the division of the house men- 
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tioned ag Item No. 4 of Schedule I to the 
plaint, since it is a joint family dwelling 
house. As regards mesne profits, the Court 
below. has held on Issue No. 13 that the 
plaintiff is entitled to mesne profits from 3rd 
June, 1969 ie, the date of receipt of Ex. A-2 
notice by the first defendant. In view of 
the above findings, the Court below passed 
a preliminary decree with costs for partition 
and separate possession of 1/10 share in 
Items 2, 3 and 6 to 9 only of plaint Sche- 
dule I and Items 16, 17, 19, 20, 23.24, 26, 28 
and 30 of Schedule M to the plaint, which 
were admitted by the first. defendant as be- 
longing to the joint family, and 1/10th share 
in the family business mentioned as Item 1 
of plaint Schedule I. The court-fee due to 
Government was directed to be paid by the 
first defendant. 


7. Feeling aggrieved by the finding of the 


Court below on Issues 5 and 12, excluding. 


Item 5 from the joint family properties and 
finding that the house Item 4 is liable to be 
divided only at the option of. the first defen- 
dant, the plaintiff has preferred A. S. 598 of 
1974. The first defendant has preferred 
A. S. 310 of 1977 challenging the judgment 
and decree of the Court below to the ex- 
tent to which findings have been rendered by 
the Court below in favour of the plaintiff. 
He has also filed C. M. P. 2922/79 seeking 
the permission of this Court to raise addi- 
tional grounds in A. S. 310 of 1977. 


8. During the pendency of these appeals, 
the third defendant Rajivibai Ammal (third 
respondent in both the appeals) died and 
hence, in A. S. 310 of 1977 preferred by the 
first defendant, himself, the plaintiff and de- 
fendants 2 and 4 were recorded as her legal 
representatives as per order in C. M. P. No. 
5495/77 dated 25th August, 1977. Subse- 
quently, the second defendant Thillainayagam 
Ammal also died on 2nd March, 1978 and 
thereafter, her legal representatives, viz., res- 
pondents 5 to 8 in A. S, No. 310 of 1977, 
were brought on record as per order in 
C. M. P. No. 3982 of 1978 dated 30th July, 
1979. ` 


_ 9.. The appellant in A. S. No. 598 of 1974 
filed C. M. P. No.-6795 of 1978- and brought 
the legal representatives of ‘Thillainayagam 
Ammal (second defendant) as respondents 6 
to 9. to, the appeal. The plaintiff has not 
taken any steps to implead the legal repre- 
sentatives of Rajivibai Ammal in her Appeal 
A. S. 598 of 1974, since all the legal repre- 
sentatives of the deceased ‘are e already on ře- 
cord, 
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. 40. The fifth’ defendant’ viz.,- Balasubra- 
- mania: Mudaliar, who had no ‘interest in the 
. litigation and was added only asa pro forma 
party: to the suit and who is the fifth respon- 
dent in A. 5S... No. 598-of 1974, is reported 


to have died on 27th-March, 1977. Learned . 


counsel for the -appellant-plainfiff, at, this 
`. stage, relying on the provisions of O. 22, 
R. 4 (4), C. P. C. seeks a direction from this 
‘Court exempting. the appellant/plainaif from 
bringing en recard the’ legal representatives 
. of the fifth defendant in: this appeal as the 
Sth defendant had not chosen to file any 
Written statement and had also remained ex 
parte. He. pointed out that in- the present 
appeal also, -the fifth defendant, despite the 
receipt of the notice of this appeal, had not 
chosen to make his appearance and state his 
case before this Court. : 


, AL Role 4, suibaule (4) of O. 22, C. P.C., 
as it now stands after the amendment by Act 
104 of 1976, reads thus: © 

“The Count whenever it thinks fit, may ex- 
empt the plaintiff: from the necessity of sub- 
stituting the legal representative of any such 
defendant who has failed to file his written 
statement or. who, having filed it, has failed 
to appear and contest the, suit at the hearing; 
and judgment may, in-such case, be pro- 
nounced against the said defendant notwith- 

- standing the death of snch defendant, and 
shall have. the same foroe and effect as if it 
has been pronounced before death took 
place. » 

Even before the Civil Procedure Code ‘was 
amended by Act 104 of 1976, there was 
already a provision similar to the one under 
the present sub-rule (4), so far as Tamil Nadu 
was concerned inserted by the High Court 
amendment of 1927, which reads as follows: 

“The Court whenever it sees fit, may ex- 

empt ‘the plaintiff from the necessity to sub- 
stitute the Jegal representative of any such 
defendant who has been declared éx parte’ 
or who has failed to file his written. state- 
ment er who having filed it, has failed to 
‘appear and. contest at the hearing; and the 
judgment may in such case be pronounced 
against the said defendant notwithstanding the 
death of such defendant, and shall have the 
same force and effect as if it has ‘been pro 
nounced before death took place.” 
Thus, it can be seen fhat except for the slight 
variation in one place viz, the words “who 
has been declared ex parte” being omitted in 
the present sub-rule, there is no material 

- change at all in sub-rule (4) even after the 
1976 amendment. ‘Therefore, the case-law 
on the interpretation of sub-rule (4) as it 

stood before the 1976 amendment would be 


Janabar Ammal v. T. A. S. Palani Mudaliar 


` of the concerned defendant, the Court 


ALR. 


quite relevant for the- discussion of the pro- 
vision under the present- sub-rule (4) also. ~ 

12. A Division Bench of this Court in 
Lakshmanan v.: Chidambaram, ' (AIR 1935 
Mad 236 : ILR 58 Mad 752)- has: poitited 
out thus: (Vide “head-note); ` 

“Order 22, Rule 4 (4), is applicable -to ap- 
pealg also as ‘provided by Rule’ 11. The 
power which the rule gives to the Court to 
grant exemption is of course only. discre- 
tionary and probably it rarely will be exer- 
cised in the case of a single respondent, But, 
where there ‘are several respondents whose 
interests are common, and some contest and 
others do not enter’ appearance, it is fairly 
safe to assume that the defence of the de- 


cree’ hag been left in the hands of some on 


behalf of all. Hence, where on the death 
of one of the respondents, the appellant fail- 
ed to bring on record his legal representa- 
tives, the appellate Court has jurisdiction to 
exempt his being brought on record and the 
appellate decree has’ the same force and 
effect as if it had’ been passed ‘before he 
died. ” 
The Andhra Pradesh“ High Court, in 
Jag Mohan v. Ramiah, (AIR 1962 Andh Pra 
165), bas: pointed out that Order 22, Rule 4 
(4) of the Code applies only to cases. where . 
the plaintiff learns that the ‘death of ‘one of 
the defendants took place -before judgment is 
delivered and the Court is invited to -enter 
judgment agamst that defendant also, and 
further, this has nothing to do with the 
bringing on record of. the legal representa- 
tives of a defendant as it only provides for- 
exenipting the plaintiff from substituting the 
legal representatives in fit and proper cases.. 
13. -Natesan, J.‘in ‘Velappan v. Parappan, 
(AIR 1969 Mad 309), taking the decision in 
Lakshmanan Chettiar case ILR 58 Mad 752: 
{AIR 1935 Mad 236) as settled proposition 
and following the same, held as follows :— 
- “In my view the provisions of O. 22, R. 4. 
(4), could be availed of at any time before . 
jodgment . ff a person is pro forma 
respondent, "having no interest in the litiga- 
tion, the rule providing for abatement can- 


_not apply.” 


The Karnataka High Court in Rahim v. 
Rajamma, (AIR 1977 Want 20), agreeing 
with the view expressed by Natesan, J., in 
Velappan v. Parappan, (AIR 1969 Mad 309), 
has roled thus: : 

_ “If the Court, in exercise of its discretion, 
grants exemption to the plaintiff from the 
necessity to substitute the legal. representatives 
can 
proceed to dispose of the suit and pronounce 
judgment against such defendant notwith- 
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standing ‘the fact that the legal representatives. 
of such- defendant have not been brought 
on record. Wher such judgment’ is pro- 
nounced, sub-rule (4) expressly provides that 

it shall have the same force aŭd effect’ as if 
it had been pronounced before the death 
took place . .. It, therefore, follows 
that when a judgment is pronounced in a 
suit against the deceased defendant, after ac- 
cording necessary exemption under sub- 
rule (4), no abatement as such shall te deem- 


ed to have taken effect- As the judgment - 


itself is deemed to have been pronounced 
during the lifetime of the’ deceased defen- 
dant, ‘it is obvious that the abatement  shalf 
_ not be deemed to have taken ‘effect.' As, ir 
law, it has to bė deemed that no abatement 
has - taken” effect | 
Recently, in Nepal Chandra > v. Rebati Mohan 
(AIR 1979 Gauhatf 1) the Gauhati High 
Court; agrecitg with the view expressed by 
this Court ‘in Lakshmanan v. Chidambaram 
(ALR 58 Mad 752: ATR’ 1935 Mad 236) and 
Velappan v.: Parappan (AIR 1969 Mad’ 309), 
observed that “the provisions of sub-rule (4) 


of R. 4 of O. 22 are applicable’ to appeal ` 


as well as to suit and the power to exempt 
under the said sub-rule can be exercised at 
any time before the judgment, ‘even after 
the abatement has taken place.” The learn- 
ed Judge in that case has also pointed ont 
that as sub-rule (4) has not specifically in- 
-sisted on the filing of an application for ex- 
emption, unlike some of the other provisions 
in the Code of Civil Procedure . making the 
filing of an application obligatory for obtain- 
ing any orders from the court under the 
concerned provisions, the contention raised 
in that case that since an application was 
not filed for exemption under sub-rule (4), 
the exemption should not be granted, had 
no force.’ 


We are in full agreement with the views 
expressed by the Division Bench of this 
Court m Lakshmanan v. Chidambaram (LR 
58 Mad 752):(AIR 1935 Mad 236), by 
Natesan, J., in Velappan v. Parappan (AIR 
1969 Mad 309) and by the other High 
Courts in the decisions referred to above, 
and accordingly we grant exemption to the 
appellant-plaintiff from the necessity of sub- 
stitating the legal representatives of the de- 
ceased fifth respondent in his place. In this 
context we would like to point out that 
though as per the proviso to S- 6 of the 
Hindu Succession Act, the devolution would 
be under the Act and not by survivorship if 
any female relative or a male relafive claim- 
ing through. that female relative as specified 
in Class I of the schedule survives the de- 
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.self has admitted in his written 
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ceased, Expin. H -to the said proviso clearly 
states that neither & péssom who - has sepa- 
rated himself fronr the coparcenary before 
the death: of the deceased nor any off his 
heirs, can claims on intestacy a share im the 
estate. Thus, it is clear that neither the fifth 
respondent nor his heirs would be. entitled to 
any share im the suit property. Therefore, 
no purpose would be served by impleadmg 
the legal representatives -of the fifth respon- 
dent. Irrespective of the necessity or other- 
wise ‘for. an application for exemption, . the 
appellant in A. S. 598 of 1974 has now filed 
a petition in C. M. P.. 1150/80 for. exempt- 
ing her from impleading the legal represen- 
tafives of the fifth respondent, The petition 
is allowed. 

14. We shall first ike up A. S. No. 310 
of 1977. In this appeal, the first defendent 
as appellant has challenged the findings of 


the court below on issues 1b and 13, its find- 


ing on Issue No. 14 so far as it relates to 
Hems 7 to 9 of plaint L schedule and its. di- 
the 
court-fee due to Government. However, in 
view of the fact that the first defendant him- 
‘statement 
that Items 7 tẹ 9 of Plaint I schedule were 
taken by the joint family from the fifth 


‘defendant in exchange for Item: 1 of Plaint 1 


schedule, and as. such the said Items 7 to 9 have 
become ‘joint family properties, learned 
counsel for the first defendant/appellant 
herein has expressed his: inability to attack 
the finding. of the court below on Issue 
No. 14 regarding those items. Likewise he 
has not advanced any argument against the 
finding of the court. below on Issues 11 and. 
13. As. regards. the question of payment of 
court-fees due to Government, since the first 
defendant has taken up a recalcitrant atti- 
tude by not replying Ex. A2 under which 
the plaintiff had called upon the first defen- 
dant to effect a division of all the joint 
family properties, and allot her share, which 
attitude has necessitated the plaintiff to file 
the suit, the direction of the Court, in. our 
view, does. not call for any interference. 


15. .By C. M- P. No. 2922 of 1979 in 
A. S. No. 310 of 1977, the first defendant 
has. sought. the permission of the Court to 
raise an‘ additionakh ground) contending that 
the: fifth defendant to the -original action 
was also entitled to an equal share in: his 
father’s. properties’ and in such’ a- case the 
plaintiff would be entitled to 1/12 share and 
not to 1/10 share as decreed. However, at 
the sfage of hearing. of the appeal, learned 
counsel for the: appellant has conceded that 
there are no merits: and nothing survives. for 
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consideration by this Court. In the circum- 
stances, both A. S. 310 of 1977-and C.M.P. 
2922 of 1979 have to be dismissed. . 

16. Now, we shall pass on to the other 
appeal A. S. No. 598 of 1974 preferred by 
the plaintiff, in which the dispute relates 
only to the findings in respect of Items 4 
and 5 of Plaint I schedule. First of all, we 
shall dispose of the dispute with regard to 
Item No, 5 and then take up Item No. 4. 


17. Item No. 5 is a house situate at 
Reddikkara Street beating Door No. 58, 
whose value is given as Rs. 7,500/- in the 
‘.plaint. According to the first defendant, this 
item was purchased by him for his benefit 
with funds provided by his wife’s brother. 
He would add that the joint family during 
the relevant period was heavily indebted 
and as such it had no means to acquire the 
said item and therefore, the appellant’s claim 
for a share therein is unsustainable. The 
first defendant as D. W. 1 has deposed that 
he purchased Item No. 5 under Ex. B8 
dated 24th March, 1955 from one Rukmani 
Ammal and two others for a total considera- 
tion of Rs, 3,600/-, under which he under- 
took to, discharge a mortgage debt amount- 
ing to Rs. 1,150/--due to one Venugopal 
Chettiar under Ex. B9, that be discharged 


the said mortgage, as evidenced by the en-- 


dorsement Ex. B10, and that ‘the -entire 
amount was provided to him by his wife’s bro- 
ther Balasundaram. In cross-examination it 
has been elicited that Balasundaram had 
some properties settled by his mother and 
that he gave the first defendant the above- 
said amount of Rs. 3,500/- gratis at his re- 
quest. As against this evidence, the appel- 
lant herein as P. W. 1 has stated that Item 5 
was purchased while her father Swaminatha 
Mudaliar was alive, out of the profits earn- 
ed from the joint family . (hardware) busi- 
ness, but that she did not know in whose 
name the sale deed was- taken. During the 
cross-examination, she has admitted that 
Balasundara Mudaliar was carrying on glass 
business in the Moore Market at Madras, 
that his deceased mother had some properties 
at Mundiambakkam and that it is the first 
defendant who is paying the house-tax for 
Item No. 5. The documents Exs. B 8, B 9 
and B10 more clinchingly support the case 
of the first respondent-first defendant, there- 
by belying the case of the appellant. In the 
recitals as to consideration in- Ex. B8 the 
yendee viz., the first respondent was direct- 
ed to discharge the mortgage under Ex. B9 
in favour of Venugopala Chettiar. Accord- 
ingly, the first respondent has even onthe 
date of the registration of Ex:-B 8, discharg- 
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ed the said debt by- paying a sum of Rupees 
1,150/- made up of Rs. 1,000/- towards the 
interest, as 
evidenced by Ex. B 10, the endorsement made 
on Ex. B9. Out of the balance of sale 
consideration Rs. 2,000/- was paid before 
the Sub Registrar to one of the vendors, be- 
sides Rs. 350/- already paid as advance. 
The document was registered on 26th March, 
1955. From the endorsement made by the 
Sub Registrar regarding the payment of 
Rs. 2,000/-, it is seen that the said amount 
was paid only by the first respondent. The 
evidence adduced on the side of the appel- 
lant is very meagre to substantiate her case 
and thus she has failed to discharge the ini- 
tial burden cast upon her. But, on the other 
hand, the documentary evidence in . favour 
of the first respondent is more clinching 
when it is taken in conjunction with the 
admission made by P. W. 1 that it was the 
first defendant who was paying the house-tax 
in respect of Item No. 5. It is pertinent to 
note that it is not the case of the appellant 
that this item was purchased benami in the 
name of the first respondent for the benefit 
of the joint family or that the first respon- 
dent purchased the said item out of the joint 
family funds. The appellant has not shown 
that the joint family had adequate income 
and sufficient nucleus or sufficient and ade- 
quate income in order to acquire this item 
of property so as to hold that the property 
should be presumed to have been acquired - 
from and out of joint family funds. As con- 
tended by Mr. M. V. Chandran, learned coun- 
sel for the first respondent, the last purchase of 
property by Swaminatha Mudaliar was made 
in the year 1934 under Ex, B11 and there- 
after, for more-than 20 years, there was no 
subsequent acquisition of property by the 
joint family, and if there had been surplus’ 
income, the. joint family could have and 
should have purchased some properties dur- 


ing the period of more than. two decades, 
which it had not done, obviously for the 
reason that there was no surplus income... 


Under Schedule A to the written statement, 
the first respondent has given a list of joint 
family debts still due to be paid. The ap- 
pellant has not chosen to file any replication 
denying such debts. Admittedly this pro- 
perty was purchased during the lifetime of 
Swaminatha’ Mudaliar. So, when the pro- 
perty was- not purchased in the name of the 
Kartha Swaminatha Mudaliar, the indication 
is that the property was not purchased out 
of the joint family funds. Mr. Chandran, - 
relying. on the decision in K. V. Narayana- 
swami Iyer v- K. V.- Ramakrishnan Iyer, 
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(1964) 7 SCR 490: (AIR 1965. ‘SC 289), 
would contend -that having- regard to the evi- 
dence on record showing that the- joint 
family had no sufficient nucleus on the date 
of acquisition of this property) and in the 
face of the evidence that the first defendant 
was provided with sufficient funds by his 
brother-in-law for such purchase, the pre- 
sumption is that Item 5 has been purchased 
by the first respondent out of his own funds 
but not by the joint family. = 


18. Countering the above argument, 
Mr..K. Sampath would submit that the first 
respondent cannot be said to have discharg- 
ed the burden of proving that he purchased 
the property out of his own funds. Accord- 
ing to him, when the first respondent had 
acquired the property while he was one of 
the members of the joint family, it should 
be presumed that such acquisition was for 
the benefit of the rest of the members of the 
family, having been made from out of joint 
family funds, especially when the joint family 
was possessed of some other properties 
acquired earlier to the acquisition of Item 5, 
and that the onus is heavily on the first re- 
spondent who has challenged the joint family 
nature of the property, to establish that he 
has purchaséd the said property out of his 
own acquisition and without resort to or 
without deriving any assistance from the 
joint family nucleus. For the above sub- 
missions, he would rely on a decision ren- 
dered by a Division Bench of this Court, to 
which I was a party, in Krishnan v. Shan- 
mugham ( (1975) 2 Mad LJ 73). In that deci- 
sion, it was held that in case it was proved 
that the joint family was possessed with 
sufficient nucleus and that if that apparatus 
of nucleus is in a position to yield surplus 
income enabling the members of the joint 
family to purchase property in the name of 
one or the other members of the family, 
then the presumption is’ raised that such 
property, though prima facie in the name of 
one of the members of the family, is validly 
to be held to be the property of the family 
and not of the members concerned and that 
the onus is heavily on the challenger’ to 
establish the contrary. 


19. Since in the present case we are of 
the opinion that the joint family was not in 
affluent circumstances possessing sufficient 
and adequate nucleus yielding a surplus so 
as to enable the purchase of the property 
for the joint family, even though it -be in 
the name of the first respondent, but on the 
contrary the first respondent has shown that 
he was provided with funds by ‘his brother- 
in-law, we‘ feel that there is- no: presumption 
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raised in-favour of the -joint farnily; but dn 


.the other hand, the first respondent has: dis- 


charged the onus of proving his case of self 
acquisition. The above view of ours is for- 
tified. by the observations . made by . the 
Supreme Court ‘in Gowdappa v. > Revgowda 
(1969-3, SCR 245: AIR 1969.SC 1076). In 
the circumstances, the principles laid down 
in Krishna v. Shanmugham (1975-2 Mad LJ 
73). cannot, be availed of by: the appellant/ 
plaintiff. Therefore, we are unable to ac- 
cept the case of the appellant that Item 5 is’ 
a joint family property, and accordingly the 
finding rendered by the court below in re- 
spect of this property is not liable to be 
disturbed and is confirmed. 


20. Now, the remaining and most im- 
portant point for our consideration is in re- 
spect of Item 4 of the Plaint I schedule, 
which is the dwelling house of the family 
left by Swaminatha Mudaliar and which is 
admittedly in occupation of the first respon- 
dent/first defendant. The fifth defendant, 
brother of the first Tespondent/first defen- 
dant, has left the family even in 1929 after 
executing a release deed in favour of his 
father and the first respondent and getting 
some items of joint family properties to- 
wards his share. Despite the fact that the 
fifth defendant has been impleaded as.a 
party to this action; he did not choose to 
lay any claim in the joint family property; 
on the other hand, he remained ex parte 


without participating in the suit and likewise | 


he has not participated in this appeal also 
till his death on 27th March, 1977. 


21. Mr. Sampath would vehemently urge 
that the learned trial Judge erred in render- 
ing a finding on Issue No. 12 that the family 
dwelling house (Item: 4) is liable to be 
divided only at’the option of the first respon- 
dent, without giving a reasonable and logi 
cal construction to S. 23of the Hindu Suc- 
cession Act. `- : 

22. Section 23 of the Hindu Succession 
Act reads as follows: ` is 

“Where a Hindu intestate has left surviv- 
ing him or her both male and female heirs 
specified. in Class I of the Schedule and his 
or her family, then, notwithstanding any- 
thing contained in this Act, the right of any 
such female heir to claim partition of the 
dwelling house shall not arise until the male 
heirs choose to divide their. respective shares 
therein; but the female heir shall be entitled 
to a right of residence therein: i 

Provided that where such female heir is a 
daughter, she shall be entitled to a right. of 
tesidence-in. the. dwelling house. only, if she 
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is unmarried or has been deserted by or has 
separated from. her husband or is a widow.” 
The above section is a special provision deal- 
ing with the partition of a dwelling ` house 
and the right of the male and female heirs 
of the intestate therein. [here can be no 
doubt that a female heir specified in Class} 
of the. Schedule to the Act inherits a share 


in dwelling house absolutely. But, Sec. 23 ` 


postpones the right of such a female heir to 


-|claim partition of the dwelling house until. 


the male heirs: choose to divide their respec- 
tive shares theréin.’ The object behind this 
` [section seems to be to prevent fragmentation 
or disintegration of.a family dwelling house 
at the instance of a female heir or heirs, te 
the prejudice of the male heirs. This is 
based on the principles., embodied in S. 44 
of the Transfer of. Property Act and Sec- 
tion 4 (1) of the Partition Act. The Objects 
_ and Reasons behind -the said 
thus : 


_ “This clause restricts the ‘ight of a female 
' heir to claim: partition of the family dwelling 
house so | ng as the male . 
choose to, effect partition of the same but 
-expressly | -recognises her ant to reside in 
such house.”. __ 

Ramaprasada Rao, C. J in: Mookammal v. 
Chitravadivammal.(Second Appeal No. 1657/ 
79-Judgment dated 23rd Oct, 1979 reported 
in 1979, TLNJ 476: (AYR 1980 Mad 243)), 
while examining the scope and applicability 
of S. 23, has observed thus : 


“S. 23 of the Hindu Succession Act, 1956 
appearing in. the chain of sections of . the 
codified Hindu Law is intended: ‘to respect 
one of the ancient’ Hindu tenets which 
. treasured the dwelling house of the family 
as an impartiable asset as between a female 
member and a male member. In order to 
perpetuate that memorable . intention. of 
Hindu families, Parliament took that auspi- 
cious aspect also into consideration while 
codifying the Hindu Law., It is only. in 
this perspective that Sec. 23 ef the Hindu 
Succession Act, 1956, has to be understood 
Wee ies. ‘The section provides a special 
provision safeguarding dwelling house, Tt 
puts as it were a statutory interdict. on a 
female heir to claim. partition of the dwell- 

ing house until the male heirs. choose to 
divide their respective ‘shares therein. An 
equitable provision for a female heir has, 
however, been thought of during the inter- 
mission when the abovesaid interdict would 
operate. During that `- intermission, ' the 
female heir shall be; entitled « to- a aa of 
residence.” 
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: dwelling ' house except on the 
-a contingency viz, when the- male 


section , read 


heirs do not. 
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. The above’ provision debars the female heir 


or heirs from- claiming partition of the 
‘happening of 
heirs 
come to a division of the same. ` So long as 


. the contingency does ‘not happen, the female 


heir or heirs is or are precluded from claim- 
ing partition; but the right of- the female 
heir to claim partition on the happening of 


‘the said contingency contemplated under 


that section does not in any way annihilate 
or -destroy or whittle. down her legitimate 
share in the dwelling house. Thè only re- 
striction imposed by S.'23-is to postpone .the 
right of claiming partition of ‘such share 
during the period of interregnum ‘from the 
time of death of the intestate till the hap- 
pening of the contingency contemplated 
‘therein. ` The restriction is- strictly “confined 
to the right of such ‘female heir to ask for 
partition of the-family dwelling house and 
operates only (1) if the whole family dwell- 
ing house is occupied by the members of 


‘the family of the intestate and (2) until the 
- male heirs choose: to divide their. . 


shares in 
it. The real intendment of the section is: to 
defer the right of the female heirs specified 
in Class I of the Schedule to demand actual 


partition of the family dwelling house in | 


occupation of the mémbers of the family of 
the intestate and to keep such right: in abey- 
ance until the male heirs specified in Class I 
of the Schedule. choose to divide their re- 
spective shares therein. i 


23. But, the question that arises for con- 
sideration in this case is whether this provi- 
sion restricts the right of the female heir to 
demand actual partition of the dwelling 
house even, in -cases where there is only one 
male heir of the intestate. Learned counsel 
for the appellant, pointing out that the family 
dwelling house viz. Suit Item 4 in- dispute, 
was acquired by the joint family after the 


fifth respondent had left the family and that’ 
the first respondent is the only male heir of - 


the intestate, as specified in Class I of the 
Schedule, who survived the. intestate at the 
time of his death, would vehemently urge 
fhat S. 23 does not at all apply to. the facts 
of the present case and hence the appellant 
is not precluded from claiming partition of 
the house under Item 4, since the Parlia- 
ment, by using the expression “until the 
male heirs choose’ to divide their’ respective 
shares therein” in Sec, 23, should be deem- 
ed to have intended that the restriction is to 
operate only if there are two or more male 
heirs in' the family of the intestate and -not 
when there is only a single male heir. He 
would add that if it is to be held that the 
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restriction would operate even in the case 
of a single male heir, the right of a female 
heir to.claim partition of her legitimate 
share would practically be defeated as there 
is no likelihood or possibility of any divi- 
sion of the dwelling house so long as the 
single male heir continues to be in occupation 
of the house. In support of his submission, 
he placed reliance on the decision of Hema- 
latha v. Umasankari (AIR 1975 Orissa 208) 


wherein a Division Bench of the Orissa High — 


Court has held as follows: 


“A bare perusal of the section indicates 

that a female heir is not entitled to enforce 
her right of partition unless the male heirs 
exercise their right. If the male heirs ask 
for partition, the female heir can claim her 
legitimate share so long as the dwelling 
house is concerned, In this case the only 
male heir of Hadibandhu is Dinabandhu. 
There are no plurality of male heirs. Con- 
sequently, the question of any other male 
heir claiming a partition with Dimabhandhu 
does not arise. Where there is a single male 
heir, the right to claim partition of the 
dwelling house by a female heir is not ex- 
cluded, The expression ‘the male heirs’ 
towards the last para of the main section 
furnishes the clue to the meaning of the 
section. If there are more than one male 
heir, then there is a possibility of any one 
of such heirs asking for a partition of the 
dwelling house and the female heir in such 
a case can claim partition. But, where 
there is a single male heir, there is no possi- 
bility of that male heir claiming any parti- 
tion against another male heir. We are 
therefore clearly of opinion that where there 
is a single male heir and others are female 
heirs, then those female heirs are entitled to 
claim partition.” 
Mr. M. V. Chandran, learned counsel for 
the respondent, drew our attention to.a con- 
trary view expressed by a Division Bench of 
the Calcutta High Court on the scope and 
interpretation of S. 23, in Arun Kumar v. 
Jnanendra (AIR 1975 Cal 232), wherein the 
Bench has viewed thus: 

“It is clear from the section that the legis- 
lature does not approve of division of a 
dwelling house at the instance of a female 
heir against the will of the male hems. This 
testriction which has been imposed by Sec- 
tion 23 prevents fragmentation or disinte- 
gration of a family dwelling house at the 
instance of the female heirs to the hardship 
and’ difficulties to which the male heirs may 
be put. A Hindu may die leaving a son 
and a number of daughters. If at the in- 
stance of any such daughters the dwelling 
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house is allowed to be partitioned against 
the wish of the son, he may be put tc great 
hardship. The house may not be capable of 
partition and in that case it will have to be 
sold. If, in such a case, it is held that Sec- 
tion 23 is inapplicable because of the absence 
of male members, in our view it will defeat 
and frustrate the very purpose for which 
the section has been enacted. In the first 
instance, the section imposes a bar when it 
provides “the right of any such female heir 
to claim partition of the dwelling house shall 
not arise” but the bar is removed only on 
the happening of the contingency, viz., when 
the male heirs choose to divide their respec- 
tive shares therein. It may be that there is 
one male heir and one female heir and 
there may not be any chance of that con- 
tingency to happen, but. that will be no 
ground to say that the section is inapplicable. 
The rule which has been laid down by Sec- 
tion 23 clearly indicates the intention of the 
legislature that female heirs should not be 
allowed to divide their dwelling house against 
the will of the male heirs and, on a proper 
construction of the section, we are of the 
view that it is also the intention of the legis- 
lature when there is only one male heir. If 
the male heir chooses to divide the dwelling 
house, undoubtedly the female heir or heirs 
will be entitled to claim partition, but so 
long as no such choice is actually exercised 
the female heirs are debarred from claiming 
partition.” 

In this connection, we would like to refer 
to the decision rendered by a learned single 
Judge of the Gujarat High Court in Vidya- 
ban v. J. N. Bhatt (AIR 1974 Guj 23). 
In that case, the intestate died leaving be- 
hind him surviving his widow (the plaintiff 
therein), one son (first defendant) and four 
daughters (defendants 2 to 5). The plain- 
tiff was the second wife and defendants 4 
and 5 were the daughters of the intestate 
through her, whilst the first defendant was 
the son and defendants 2 and 3 were the 
daughters of the intestate through his pre- 
deceased first wife. The deceased left a 
dwelling house and some cash. The first 
floor of that house was occupied by the 
members of the family whilst the ground 
floor was let out to tenants. One of the 
contention raised in that case was that un- 
less the male heir viz., the first defendant 
chose to divide the respective shares in the 
dwelling portion of the house viz., the first 
floor, no partition thereof could be ordered 
by the court by virtue of S. 23 of the Hindu 
Succession Act, since the first floor was in 
the occupation of the members of the family. 
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The learned single Judge, ‘accepting the 
above contention, held that “the plaintiff and 
-defendants may continue to occupy the same 
as before till defendant No. 1 chose -to di- 
vide the respective shares therein as provid- 
ed in S. 23” and that “so far as the ground 
floor and out-house are concerned, they shall 
be divided amongst the plaintiff and defen- 
dants ...... wc... ” On a perusal of the en- 
‘tire judgment rendered by the learned Judge, 
it is seen that though no detailed discussion 
about the scope of S. 23 has been made, the 
learned Judge seems to have been inclined 
to the view that even in cases where there 
is only one male heir in the family, the 
female heirs cannot claim partition of the 
dwelling house or portion of the house in 
occupation of the family members, until the 
said male member chooses ta divide the re- 
spective. shares therein. . 

24. . It is pertinent to note here that the 
Calcutta High Court in Arun Kumar v. 
Jnanandra (AIR 1975 Cal 232) held tbat 
S. 13 (2) of the General Clauses Act, 1897, 
wherein it is mentioned that “words in the 
singular shall-include the plural and vice 
versa”, could not be made ‘applicable for 
- the purpose of construing the words “male 
heirs” as used in S. 23 of the Act as to in- 
clude “a single male heir”. The reasons as- 
signed by the Calcutta High Court run thus: 

“Prima facie it does not appear that there 
is anything repugnant in the subject or con- 
text to the applicability of $. 13 (2). But, 
a further difficulty has been created by the 
word “respective” which apparently stands 
in the way of the applicability of S. 13 (2). 
Even if. the words “male heirs” also include 
a singular, that is, “male heir’, no effect 
can be given to it in the presence of the 
word ‘respective’. It is beyond the purview 
of the court to omit the said word from the 
section for the purpose of giving elfect to 
the provision of S. 13 (2). If Section 13 (2) 
‘could be applied, there would not have been 
‘any difficulty. But, as it is inapplicable, it 
is necessary to ascertain the intention of the 
legislature.” f 
It was for the above reasons that the Cal- 
cutta “High Court decided the scope of S. 23 
‘of the Act by going into the intendment of 
the legislature and gave its opinion.: as afore- 
mentioned: 

25. Padmanabhan, J., of our ‘High Court, 
in Selukha P. K. Rajamani Ammal ‘ v. M.R. 
Nagalammal (A. S. No. 186 of 1975, Judg- 
ment dated 20th Jan., 1978), while dealing 
with a case where there was only oné male 
heir in, the family, ‘agreed | with ‘the ` view 


taken by the Calcutta High Court, viz., that 
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Sec. 13 (2) of. the General Clauses Act can- 
not be attracted while interpreting S. 23 of 
the Act; but, as regards the scope of S. 23 
itself; the learned Judge, agreeing with the 
view taken by the Orissa High Court in 
Hemalata v. Umasankari: (AIR 1975 Orissa 
208), held as follows : 


“In my view the Baag of Section 23 
postpones the right of the female heir to 


. demand actual partition of the family dwell- 


ing house and keeps it in abeyance until the 
male heirs specified in Class I decided to 
partition it i.e., to divide it by metes and 
bounds. among themselves, The words ‘until 
the male heirs choose to divide their respec- 
tive shares therein’ suggest that there must 


be at least two such male heirs if the re- 


striction is to operate. ° I therefore respect- 
fully follow the opinion expressed by the 
Bench of the Orissa High Court and hold 
that the expression ‘the male heirs choose to 
divide their respective shares therein’ occur- 
ting towards the last part of the main section 
furnishes the clue to the meaning of the sec- 
tion. Only if there are more thanone male 
member. then the question of dividing their 
respective shares therein will- arise. Due 
weight will have to be given to the expres- 
sion ‘choose. to divide their respective shares 
therein’ and if so done, the words ‘male 
heirs’ cannot be said to include the singular 
also. Apart from this, there is also the fact 
that there is a possibility of that male heir 
not exercising his claim for a partition at all 
and thereby he can effectively defeat the 


Sights of the female heirs to claim partition 


of the dwelling house. In this view I hold 
that S. 23 of the Hindu Succession Act will 
apply only when there is a plurality of male 
heirs and not when there is only one singu- 
lar male heir.” 


At this juncture it would be useful to refer 
to the observations of Ramaprasada Rao, 
C. J. in Mookammal v. Chitravadivammal 
(S. A. 1657/79, Judgment of this High Court, 
dated 23rd Oct., 1979; 1979 TLNJ 476: 
(AIR 1980 Mad 243)), where the heirs sur- 
viving the intestate were ‘one male member 
and one female member. In that case, the 
‘male member had alienated his half share 
jn the ‘dwelling house to a stranger without 
the female member. The 
partition 
‘of the dwelling house and allotment of her 
moiety therein. Ramaprasada Rao, C. J. 
after observing that S. 23 is.intended to re- 
spect one of the ancient Hindu tenets. which 
family 
as an impartible asset: as. between .a female 
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member and. a male member, and to perpe- 
tuate that memorable intention of Hindu 
families, and as such it was. a special- provi- 
sion safeguarding the dwelling house, never- 
theless, on the peculiar facts of that case, 
held that- since the male member had alie- 
nated his half share in the dwelling house, 
it would no longer be a dwelling - house as 
mentioned in S. 23 and accordingly the 
female member was entitled to her share 
therein. On a reading of the entire judgment 
in that case, it is seen that though Rama- 
prasada Rao, C. J., has not exhaustively 
discussed as to what would have been the 
position in case the single male member 
had not alienated his share in the house, 
the view taken by the learned Chief Justice 
in that case seems to be that even in cases 
of.a single male heir, the female heirs can- 
not claim partition of the dwelling house 
until he chooses to divide the respective 
shares therein. 7 


26. Thus, there is a conflict of judicial 
opinion among the various High Courts in 
this country about the scope and applicability 
of S. 23 in cases where there is only one 
male heir and one or more female heirs in 
a Hindu joint family. 


27. After carefully going through all the 
above judgments, and bestowing our anxious 
consideration to the real intendment of the 
Parliament in enacting S. 23, while agreeing 
with the view taken by the Calcutta High 
Court and Padmanabhan, J., that S. 13 (2) 
of the General Clauses Act cannot be at- 
tracted while interpreting S. 23 of the Hindu 
Succession Act, we are of the opinion that 
the Parliament, while enacting this section, 
should have felt that the dwelling house of 
a Hindu joint family should be regarded as 
an impartible asset treasured by the ancient 
Hindu tenants and as such the dwelling 
house should be allowed to be preserved by 
the family until:the male heir or male heirs, 
‘as the case may be, mentioned in Class I of 
the Schedule, opted for dividing the same 
and to that extent the Parliament wanted to 
recognise the traditions and sentiments so 
cherished by the - ancient Hindu families 
from time immemorial. If the male mem- 
ters choose to divide the family house 
among themselves, or if a single male, mem- 
- ber: chooses to divide it among the respec- 
tive shares or alienates his share to a stran- 
ger, then it would mean that the contingency 
has arisen whereby the male members are 
no longer capable of preserving the dwelling 
house. ‘That is why -.the. Parliament has, 
under the -section, allawed the female mem- 
bers to claim partition in case the male mem- 
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bers choose to divide their respective shares 
in the house. At this juncture, we may 
point out that the Parliament- has not in 
any way restricted the right of the female 


-member to claim partition in the other pro- 


perties left by the intestate. In our opinion, 
so long as the male members do not choose 
to divide their respective shares in the dwell- 
ing house, the dwelling house is in a way 
excluded from division, subject to the right 
of the. female members to a Share therein 
and the right of residence of the unmarried 
female members etc., while doing so, the 
Parliament should bave taken into account 
the fact that the female members after their 
marriage naturally live with their husbands 
in their houses. If at the instance of any 
such female members, the dwelling house is 
allowed to be partitioned against the wishes 
of the male heir, he may be put to great hard- 
ship and be compelled to alienate the house 
if it is incapable of division. Therefore it 
was but just that the family dwelling house 
should be allowed to be kept by the male 
members till they chose to divide it, and the 
female members should not be the persons 
responsible for the disintegration and frag- 
mentation of the dwelling house. In fact, 


Section 23 has been introduced as a special 


provision respecting dwelling houses, as 
clearly seen from the heading of the section 
itself, thereby laying emphasis on the’ pre- 
servation of the dwelling house. It was for 
these reasons, in our opinion, the Parliament 
has given the male members an edge over 
the female members in the matter of the 


‘option for partition of the dwelling house. 


But, at the same time, it is significant to 
note that the proviso to S. 23 preserves the 
right of residence of a female heir who is 
unmarried or is deserted by or has separated 
from her. husband, or is a widow. 


28. We-may also add that if the Parlia- 
ment had intended that S. 23 would not ap- 
ply to the case of a single male heir, and 
that the. female heirs in -such . cases could 
seek division of.the dwelling house, it would 
have certainly made a specific provision re- 
specting, that contingency by at least adding 
a proviso to that effect. to S. 23. As point- 
ed out by. Mulla, at page 942 of the Hindu 
Law, 14th Edition, this section is intended 
to ensure the easement of disruptive influ- 
ences which would operate if the right of a 
female heir to claim partition of the family 
dwelling house were. left unrestricted. 


29. We are conscious of the fact that 


` there are “certain: hard ‘cases where for in- 
_Stance, the ‘intestate has left only a ‘big man- 
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sion in the form of a dwelling house and 
no other property, (and is) survived by a 
single male heir and one or more female 
heirs. In such cases, even though the female 
heirs are entitled to a share in the property 
of the intestate under the Act, such right 
would practically be defeated and frustrated 


since there is no possibility of the single 
male heir choosing to divide the shares ìn 
the property of the intestate, and thus the 


right of the female co-heirs to have a parti- 
tion of their shares is likely to be success- 
fully obstructed for ever. In such cases, the 
right to demand partition, vested in the 
female heir, will be permanently postponed 
and: ultimately frustrated. Such hard con- 
tingencies would cause great hardship to 
the female Heirs; but that cannot be avoid- 
ed. In our opinion, if the view of the Orissa 
High Court, followed by Padmanabhan, J. 
is to be accepted, then, in our opinion, gross 
injustice would be done to the ‘single male 
heir and the very object with which the sec- 
tion has been enacted would be completely 
mullified. In our view, the hardship that 
would be caused to the female heirs in not 
being able to claim partition is certainly re~ 
latively less than the injustice that could be 
done to the single male member. Despite 
the above opinion held by us, we cannot 
help observing that it is very unfortunate 
that S. 23 is not very carefully and lucidly 
worded in a particularity of language, avoid- 
ing the scope for different ` interpretations. 
In our view, S. 23 deserves modification so 
as to avoid difficulties: of interpretation lead- 
ing to divergent views and consequent ano- 
maly. i 


30. Since we have held that even in 
cases of a single małe heir, the female heirs 
cannot claim partition of the dwelling house 
until the contingency contemplated in Sec- 
tion 23 has arisen, we have no other option 
but to negative the claim of the appellant- 
plaintif for an immediate partition of the 
house in Item 4. Though at the initial 
stage we felt that it would be just and pro- 
per if the appellant is paid certain amount 
in lieu of her 1/10 share in Item 4, after 
ascertaining its market value, we are unable 
to grant even that relief to her in view of 
the strict legal restriction imposed by the 
section. Despite our repeated advices, the 
parties also did not come forward with any 
amicable settlement in this regard. Accord- 
ingly, we hold that the appellant-plaintiff 
would be entitled to a 1/10 share in Item 4 
house, which is net disputed by the respon- 
dents, and that she is at liberty to enforce 
her right for division of ber share in that 
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house when the contingency. contemplated 
under S. 23 is satisfied. f 
31. In the result, A, S. No. 598 of 1974 
is dismissed subject to the above. observa- 
tions and A. S. No. 310 of 1977 and C. M. P. 
No. 2922 of 1979 are also dismissed. The 
parties are directed to bear their respective 
costs in both the appéals. 
Appeals dismissed. 
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ISMAIL, C. J. AND RATNAM, J. 
The State Transport Authority, Madras, 
Appellant v. S. Chinnaraju, Respondent 
Writ Appeal No. 516 of 1979, DI- n-i- 
1980.* 


(A) Tamil Nadu Motor Vehicles Rules 
(1948), R. 163 b) — Expression “four 
months time? — Meaning of — Time of 
two months granted for producing vehicle 
without reference to R. 163 (b) — Whether 
grant of two months’ time was ex gratia. 
W. P. No. 3909 of 1978 etc, D/- 28-2-1979 
(Mad), Reversed. ; 

When Rule 163 (b) refers to tour months’ 
time, it does not say whether that time 
should be granted at one instance or by way 
of subsequent extensions, the aggregate 
periods totalling to four months. In such 
a context, simply because the State Trans- 
port Authority gave only two months’ time 
he could not be said to be not exercising 
his powers under R. 163 (b) and that he 
was granting that time ex gratia. Further, 
it is well settled that whenever a statutory 
authority exercises any power and performs 
any function, the said exercise and perform- 
ance is relatable to the statutory provisions 
which confers the power and authorises the 
exercise of the function, even though the 
proceedings themselves do not mention the 
particular statutory provision. Consequently, 
No inference can be drawn from the fact 
that in the proceedings, no reference was 
made to R. 163 (b) and that such a refer- 
ence was made only in the later proceedings. 
W. P. No. 3909/78 etc.. D/- 28-2-1979 (Mad), 
Reversed, (Para 6) 

(B) Motor Vehicles Act (4 of 1939), Sec- 
tion 63 (11) — Grant of national permits 
— Sub-section (11) only dislodges provi- 
sions of sub-section (1) — It does not dis- 
place other provisions of the Act or Rules 


*(Against judgment of V. Ramaswami. J. 
in W. P. No. 3909 of 1978 etc., D/- 28-2- 
1979.) 
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applicable to grant of permits — Hence ap- 
plication of R. 163 (b) of Tamil Nadu Motor 
Vehicles Rules about production of- certifi- 
cate of registration for granting permit is 
not excluded — 5 
Rules (1948), R.. 163 (b) ). (Para 11) 


The Govt. Pleader, for `- Appellant; 
T. Chengalvarayan, for Respondent 
ISMAIL, C. J.:— This- 


is an appeal 


against the judgment and order of V. Rama- 


swami, J., dated 28-2-1979 allowing W. P. 
No. 3909 of 1978. 


2. Most of the facts are not in _ contro- 
versy. The respondent herein was the 
grantee of a national permit in the proceed- 
ings of the State Transport Authority, Mad- 
ras, the appellant herein,. dated 9-5-1978. 
The proceedings communicated to the re- 
spondent herein stated that the grantee shall 
produce the registration certificate of the 
-vehicle with valid fitness certificate and 
valid insurance certificate with current tax 
paid together with a remittance of Rs..500/- 
being the authorisation fee by way of.cross- 
ed bank draft in favour of the appellant 
herein within two months from the date of 
the receipt of the order, which- time could 
be extended specially for valid and adequate 
reasons on specific requests, failing which 
the sanction accorded was liable to be re- 
voked. The said proceedings were received 
by the respondent herein on 13-5-1978. The 
respondent remitted a sum of Rs. 500/- -be- 
ing the authorisation fee referred to above, 
before 13-7-1978, the two .months’ period 
referred to in the . proceedings. However, 
he was not able te produce the vehicle 
within the two months’ time. On 7-7-1978, 
he applied to the appellant herein for ex- 
tension of time and also stated that there 
was scarcity of Leyland lorries and that that 
was the reason why he was. not able to pro- 
duce the lorry. He also produced a letter 
from M/s. T. V. Sundaram Iyengar and 
Sons Ltd., stating that the respondent had 
placed an order for purchase of a lorry, 
that they could not comply: with his request 
due to scarcity of vehicles -and that they 
would be in a position-to supply the same 
in the beginning of August, 1978. The ap- 
pellant in his proceedings dated 20-7-1978, 
acting under R. 163 (b) of the Motor Vehi- 
cles Rules 1940 granted time up to: 12-9- 
1978 with a rider: that no further extension 
would be granted. The significance of the 
terminal date 12-9-1978 is that since the ori- 
ginal proceedings dated 9-5-1978 were. re- 
ceived by the. respondent on’ 13-5-1978, the 
four months’ time which he would have had. 
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would expire. by 12-9-1978. The respondent 
herein “on 11-9-1978, filed another petition 
for extension of time for producing the vehi- 


ole,.as che had to build up the body of the ` 


chassis purchased by him-on 11-9-1978. On 


22-9-1978, the appellant rejected the said- 


petition on the ground that he had. no juris- 
diction to extend the time. under R.. 163 (b) 
beyond the period of four months and that 
the said period of four months from 13-5- 
1978 expired on 13-9-1978.- He accordingly 
revoked’ the sanction already granted. It is 
to quash the said order that the writ ' peti- 
tion in.question was filed by the respondent 
herein. 

3. The learned Judge atlowed the writ 
petition on the ground that R. ` 163 - (b) of 
the Tamil Nadu Motor Vehicles Rules auth- 
orised the. permit granting authority to give 
time up to four months, that it did not con- 
template the authority: granting time -for a 
period of less than four months, that only 
on 20-7-1978, the appellant herein referred 
to R. 163 (b) of the Rules in his proceedings 
and in the original order dated 9-5-1978 
there was no reference to-R. 163 (b) at all 
and that consequently it must be held that 
the time of two months granted by the pro- 
ceedings dated 9-5-1978 was only ex ` gratia 
and the statutory time-limit prescribed under 
R. 163 (b) commericed only from 20-7-1978, 
when the appellant expressly referred to 
R. 163 ©). It is the correctnéss of this 
conclusion that is challenged in the present 
writ- appeal by the State Transport Auth- 
ority. 

4. The matter to be considered in this 
appeal is the scope and effect of R. 163 (b) 
of the Tamil Nadu Motor Vehicles Rules 
1940 and whether the order. of the learned 
Judge is correct with reference thereto. 


5. Rule 163 (b) of the Rules states that 
ne permit shall be issued until the registra- 
-tion mark of the vehicle te which it relates 
has been entered therein. 

6. Rule 163 (b} consists of two’ paragraphs 
and the same after its amendments in 1978 
and 1979 reads as follows— 

“163 (b) When the applicant ig unable to 
produce the certificate of registration on the 
date of his application for the permit, for 
the reason that he is not on that date in pos- 
session. of a vehicle duly registered or for 
sonie other reason, the Transport Authority 
or the Tribunal, as the case may be, shall 
grant him. four months time to be, reckoned 
from. the date of receipt of the order passed 
by them on. the application, to produce ‘the 
certificate: of. registration: of the vehicle be- 
fore the Transport authority which has to 
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issue the permit in order tbat particulars of 
registration mark may be entered in the per- 
mit. In cases where the State Transport 
Authority’s order is stayed by the State 
Transport Appellate Tribunal and is subse- 
quently vacated, the time for production of 
the registration certificate should be calculat- 
ed from the date of receipt of the order of 
State Transport Appellate Tribunal confirm- 
ing the Transport Authority’s order. If, how- 
ever, the applicant acquired the vehicles and 
is able to produce the certificate of registra- 
tion thereof within the four months time 
allowed under this rule, the Transport Auth- 
ority concerned shall issue the pamit in res- 
pect of that vehicle; 


Provided that, in cases where the orders of 
the Transport Authority or Tribunal for issue 
of permit are stayed by the High Court, and 
the order of stay is vacated subsequently, the 
time for production of the records shall be 
calculated from the date of pronouncement 
of the order of the High Court vacating the 
stay. f 


The acquisition of a vehicle in pursuance 
of an order sanctioning the permit shall be 
at the sole risk of the applicant as the order 
sanctioning the permit may be reversed on 
appeal or revision under the Motor Vehicles 
Act and the Rules and such acquisition shall 
not be deemed to be a point in favour of 
the applicant while disposing of the appeal 
‘or revision. If any applicant fails to pro- 
duce the certificate or registration, together 
with current fitness certificate, within the four 
months time, the Transport Authority or the 
Tribunal, as the case may be, shall revoke 
iti sanction; 


Provided that, in the case of permits for 
tourist vehicles, the time for production of 
certificate of registration of the vehicle shall 
be six months reckoned from the date of re- 
ceipt of orders passed on the application to 
produce the certificate of registration of the 
vehicle before the Transport authority”. 

It is true that Rule 163 (b) merely uses the 
expression ‘four months time’ and it does 
not say whether the said four months time 
should be given at a time or in aggregate on 
different occasions by way of extending the 
‘shorter time already granted. Mr. T. Chengal- 
varayan, learned counsel for the respondent, 
sought to support the conclusion of. the 
learned Judge by pointing out that the rule 
merely talks of four months time being grant- 
ed at the first instance itself and that it does 
not refer to any aggregate period amounting 
to four months which alone will contemplate 
the grant of a shorter period than four 
months and the subsequent extension thereof 
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once or more than once.:-.We are unable’ to 
accept this argument. When Rule 163 (b) 
refers to four months time, it does not say 
whether that time should be granted at one 
instance or by way of subsequent extensions; 
the aggregate periods totalling to four months. 
In such a context, we are unable to agree 
with the learned Judge as well as the learned 
counsel for the respondent, that simply be- 
cause the .appellant on 9-5-1978 gave only 
two months time he was not exercising his 
powers under Rule 163 (b) and that he was 
granting that time ex gratia. Further, it is 
well settled that whenever a statutory auth- 
ority exercises any power and performs any 
function, the said exercise and performance 
is relatable to the statutory provisions which 
confers the power and authorises the exer- 
cise of the function, even though the pro- 
ceedings themselves do not mention the parti- 
cular statutory provision. Consequently, no 
inference can be drawn from the fact that 
in the proceedings dated 9-5-1978, no refer- 
ence was made to Rule 163 (b) and that such 
a reference was made only in the proceed- 
ings dated 20-7-1978, Apart from that, we 
are unable to appreciate the finding of the 


learned Judge that there can be any ex gratia} - 


grant of time by a statutory authority like 
the appellant herein. 


7. Even assuming for the sake of argu- 
ment that under Rule 163 (b) the appellant 
was bound to give four months time by his 
proceedings dated 9-5-1978 itself and there- 
fore his conduct in granting two months time 
by the said proceedings was illegal, it does 
not necessarily follow that the respondent will 
be entitled to a fresh four months period 
from 20-7-1978. 


y 
- oF 


However, if according to' 


the respondent, the action of the appellant. 


on 9-5-1978, granting two months time was 
illegal and he was entitled to four months 
time from the date of the receipt of the pro- 
ceedings on 13-5-1978, all that he can con- 
tend is that he had a right to claim a period 
of four months from 13-5-1978 without being 
under an obligation to apply for extension 
of time on the expiry of two months. 
if that position is accepted, the appellant had 
not produced the vehicle and the registration 
certificate within the four months time from 
13-5-1978 and therefore the respondent will 
not be entitled to any further extension of 
time and consequently the appellant had no 
alternative but to revoke the sanction, 


Even . 


8 Mr. Chengalvarayan, learned counsel 


for the respondent, sought to argue that the 
provision for revocation of sanction occurs 
only in the last sentence of the second para. 
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in Rule 163 (b) and that therefore the rule 
must be taken to have contemplated the re- 
ckoning of the period of four months from 
the date of the disposal of the appeal by 
the Appellate Tribunal and not from the 
date: of the receipt of the proceedings of the 
original authority, namely, the appellant 
herein. Having regard to the very detailed 
provisions in Rule 163 (b), providing for all 
possible contingencies and in view of the 
categorical expression contained in the. open- 
ing of Rule 163 (b) that the said four months 
time should be reckoned from the date of 
the receipt of the orders passed, we cannot 
accept the argument of the Jearned counsel 
for the respondent. 


9. The learned counsel for the respon- 
dent then contended that Rule 163 (b) itself 
did not apply to the present case, because the 
permit granted by the appellant in favour of 
the respondent was a national permit and 
with reference to such a national permit, Sec- 
tion 63 (15) of the Motor Vehicles Act 1939 
contemplated the Central Government fram- 
ing rules, that the Central Government have 
not framed any such rules and that there- 
fore the appellant was not bound by any 
time limit of four months, as provided in 
Rule 163 (b). We are unable to accept this 
argument either. It is true that such a con- 
tention was put forward by the respondent in 
the affidavit filed in support of the writ peti- 
tion; but the learned Judge, since he allowed 
the writ petition on another ground, did not 
go into the same. ‘Consequently, we have to 
examine this contention. Section 63 (1) of 
the Motor Vehicles Act states— 


“63. (1) Except as may be otherwise pre- 

scribed a permit granted by the Regional 
Travsport Authority of any one region shall 
not be valid in any other region, unless the 
permit has been countersigned by the Re- 
gional Transport Authority of that other re- 
gion, and a permit granted in any one State 
shall not be ‘valid in any other State unless 
countersigned by the State Transport Auth- 
ority of that other State or by the Regional 
Transport Authority concerned”. 
There are two provisos to this section, which 
it is unnecessary to refer to for the purpose 
of this case. Sub-section (11) was introduced 
into this section by. the amending Act 26 of 
1976. That sub-section reads as follows— 

“63. (11) Notwithstanding anything contain- 
ed in sub-sec. (1), but, subject to the rules 
that may be made by the Central Govern- 
ment under sub-section (15), the appropriate 
authority may, forthe purpose of encourag- 
ing long distance inter-State road transport, 


grant to the public carriers in a State such 
number of national permits as the Central 
Government may specify in this behalf in 
relation to that State and the provisions of 
Sections 54, 55, 56, 57, 58, 59,.59-A, 60, 61 
and 64 shall, as far as may be, apply to or 
in relation to the grant of national permit; 
Provided that, the number of national per- 
mits specified for a State shall not be varied 
or modified except after consultation with 
the concerned State Government”. 
There is an.explanation to this sub-section 
which, among others, defines the expression 
‘national permit’? as meaning a permit grant- 
ed by the appropriate authority to a public 
carrier authorising him to operate as a pub- 
lic carrier throughout. the territory of India 
or in such contiguous States, not being less 
than five in number (including the State in 
which the permit is issued), as may be speci- 
fied in such permit in accordance with the 
choice indicated by the public carrier -to 
whom such permit is granted. 


10. The Central Act 27 of 1977 amended 
the above provisions by substituting the ex- 
pression ‘grant in a State, national permits to 
the owners of motor vehicles who use, or 
intend to use, such vehicles for the carriage 
of goods for hire or reward, in respect of 
such number of motor vehicles’ for the ex- 
pression ‘grant to public carriers in a State 
such number of national permits’ occurring 
in sub-section (11) and by substituting the ex- 
pressions ‘to the owner of a motor vehicle 
authorising him to operate as a public car- 
fier’ and ‘indicated by such owner’ respec- 
tively for the expression ‘to a public carrier 
authorising him to operate as a public 
carrier’ and ‘indicated by the public carrier’ 
occurring in the Explanation to sub-sec. (11). 

11. Sub-section (15) of Section 63, as in- 
troduced by Act 26 of 1976 reads as 
follows— 

“(15) (a). The Central Govt. may make- 
rules for carrying out the provisions of sub- 
section (11). _ 

(b) In particular, and without prejudice to 
the generality of the foregoing power, such 
rules may provide for all or any of the fol- 
lowing matters, namely— (i) the authorisa- 
tion fee payable for the issue of a national 
permit; (ii) the fixation of the laden weight 
of the motor vehicle; (iii) the distinguishing 
particulars of marks to be carried or exhibit- 
ed in or on the motor vehicle; (iv) the colour 
or colours in which the motor vehicle is to 
be painted; (v} any matter, not specified in 
this Act, which shall be borne in mind by 
the appropriate authority in granting of 
national permit”. 
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The contention of Mr. Chengalvarayan is 
that sub-section (11) of Section 63 has to be 
read. with sub-section (15) (b) (v) of Sec. 63 
of the Act, and if so read, it will be clear 
that it is the Central Government which 
could make a rule prescribing the period 
within which the registration certificate .and 
the vehicle should be produced and that the 
Central Government not having made any 
such rule, Rule 163 (b) as such has no ap- 
plication. We are unable to accept this argu- 
ment. A reading of sub-sec. (11) of Sec. 63 
will make it clear that it dislodges the provi- 
sions of Section 63 (1) to the extent to which 
under that sub-section the validity of a per- 
mit granted by the Regional Transport Auth- 
ority is confined to that region and the vali- 
dity of a permit granted by the State Tran- 
sport authority is confined only to that State 
and provides that in respect of grant of a 
national permit, these barriers have been re- 
moved. Except to this extent, sub-sec: (11) 
does not displace all the other provisions of 
the Act or the rules applicable to the grant 
of permits by the authorities contemplated 
by the Act. Similarly, the rules contemplated 
by sub-sec. (15) (b) (v} of -Section 63 cannot 
` ihave any reference to the period fixed for 
the production of the vehicle or the registra- 
tion certificate as the case may be Hence, 
we are of the opinion that the contention of 
the learned counsel for the respondent that 
it is only the role that may be made by the 
Central Government under Section 63 (15) 
(b) (v) that will govern the case of the res- 
pondant and not Rule 163 (b), which is very 
general in terms, fails. 





12. Under these circumstances, we allow 
the writ appeal, set aside ‘the order of the 
learned Judge and dismiss the writ petition 
filed by the respondent herein. There will 
be no order as to costs, l 


13. It goes without saying that if tbe res- 
pondent herein, who had obtained a vehicle 
and who was ready to produce the same, 
though after the expiry of the period of four 
months from 13-5-1978, applies for a permit, 
certainly the same will. have to be considered 
taking into account the peculiar facts of his 
case and the fact that it was not the respon- 
dent who was responsible for not being able 
to praduce the vehicle within the period of 
four months as contemplated by Rule 163 (b) 
of the Rules. 


à Appeal allowed. 
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FULL BENCH 


ISMAIL, C. J, NAINAR SUNDARAM 
AND SENGOTTUVELAN, JJ. 


Sahaya Barathy, Petitioner v. An- 
sad Sahaya Rajaputhiran, Respon- 
ent. 


. M. C. No. 12 of 1979, D/- 10-10-1980.* 


~ Divorce Act (4 of 1869), Ss. 22, 17, 
10 — Plamt under Section 22 — Plain- 
tiff not making out any case for dis- 
solution of marriage — Under Sec. 22, 
Plaintiff was only entitled to a decree 
of judicial separation — ‘With refer- 
ence to such a decree, reference to 
High Court under Section 17 was in- 
competent — Duty of Court pointed, 
: (Para 2) 
W. S. Sivasankaran, amicus curiae, 
for Petitioner; G. Ramalingam, amicus 
curiae, for Respondent. p 


ISMAIL, C. J.:— This matter has 
come up to this court under Section 17 
of the Indian: Divorce Act, 1869 (here- 
inafier referred to as the Act), Before 
the learned District Judge, Coimbatore, 
in O. S. No.1 of 1979, the plaintiff 
who was the wife, had prayed for a 
decree of divorce. However, the plaint 
was presented under Section 22 of the 
Act, It was alleged in the plaint that 
she was the third. wife of the defen- 
dant who married her after the death of 
his second wife; the defendant had: five 
issues through his second wife and 
they were under the care and custody 
of the defendant; the defendant was 
addicted to several bad habits like bet- 
ting in horse races, gambling and 
drinking; he indulged too much in 
these bad habits particularly after the ` 
birth of the son to the plaintiff, her 
pleading with the defendant to give up 
his bad ways and attend to the needs 
of the family did not bear any fruit 
and the defendant. was not only adam- 
ant in wasting his money and health 
over those bad habits but also began 
treating the plaintiff cruelly and bru- 
tally and began beating the plaintiff 
black and blue and forcibly removing 
all the jewels which she was wearing 
for spending in bad ways; and at one 
time he administered strong sleeping 
dose with coffee to the plaintiff with- 


*Case referred by Dist. Judge, Coimba- 
tore (West) for Confirmation of the 
_ decree, D/- 31-3-1979. : 
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out her knowledge and while she was 
under the effect of the sleeping dose, 
he removed the thali chain from: . her 
neck and sold it away. — 

The further allegation in the plaint 
also showed about the beating by the 
defendant of the plaintiff, and- accord- 
ing to the plaintiff, the defendant ahd. 
his sons born through his second wife 


had conspired together to: do away with - 


her by administering poison for ‘claim- 
ing Rs. .10,000/- which may be paid by 
the Government after her death to her 
legal heirs, as she was employed in 
the Government and only after learn- 
‘ing about these, she began to Jive sepa- 
rately in another house at Coimbatore 
to which place . she was transferred. 
She stated in paragraph 5 of the plaint 
that she. apprehended that there was 
grave danger to her life and person if 
she continued to live with the defen- 
dant as his wife, that the. defendant 
also deserted her completely and that 
the defendant had become a convert. to 
Hinduism in January 1978. It was with 
reference to these pleadings the learn- 
ed District Judge decreed the suit and 
the judgment itself is a very summary 
and scrappy one, and the same. after 
referring to the averments contained in 
the plaint, merely states as follows:—. 
“The defendant was served with suit 
summons and Thiru P. Ramaswami, 
advocate, offered to appear for the de- 
fendant and file statement. Subsequent- 
ly on two hearing dates, vakalat and 
statement have not been filed and the 
defendant has been’ set ex parte, 


4. The point for consideration is: 
Whether the plaintiff is entitled to a 
decree for divorce for the reasons 


stated in the plaint? 

5. The issue: The plaintiff has been 
examined as P. W. 1 and Exs. A. 1 to 
A-3 have been marked. I am satisfied 
from the evidence of P. W. 1 and Exs. 
A. 1 to A. 3, that the plaintiff is en- 
titled ‘to a decree for divorce, as pray- 
ed for with costs. 


6. In the result, therefore, the suit 
is decreed with costs as prayed for 


subject to the approval of the High 
Court, Madras.” . 
We are forced to point out that the 


judgment of the learned District Judge 
is thoroughly unsatisfactory and the 
learned District Judge has not applied 
his mind to the very provision of law 
under which the plaint was presented 
and the allegations were made. A de- 


a 
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_years or upwards. 


‘under Section. 17 is incompetent. 
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cree’ dissolving the marriage can . be 
obtained under Section 10 of the Act 
and the grounds mentioned in that ser- 
tion, when the wife presents a petition 


‘praying that her marriage may:be dis- 


solved, are that “her husband — 

“1;- has exchanged his profession of 
christianity, ` for the profession of some 
other ‘religion and gone through a 
form ° of marriage with another woman; 
er: 

2. has been guilty of incestuous adul- 
tery; or : 

3. of bigamy with adultery; or 

4. of marriage with’ another woman 
with adultery; or 

‘5. of rape, sodomy or bestiality; or 

6. of adultery coupled with such . 
cruelty as without adultery would en- 
title her to a decree a mensa et toro; 
or 


7. of adultery ima with desertion, 
without- reasonable Rxcuse, for two 


2. Section 22 of the Act states— 


“No -decree shall hereafter be made 
for a divorce a: mensa et toro but the 
husband or wife may obtain a decree 
of judicial .separation, on the ground 
of adultery, or cruelty, or desertidn 
without reasonable excuse for two 
years or upwards, and such decree 
shall have the effect of divorce a mensa 
et toro under the existing law, and 
such. other legal effect as hereinafter 
mentioned.” f 
Consequently, a combined reading of 
Sections 10 and 22 of the Act will 
clearly show that the plaintiff had not 
made out any case for obtaining a de- 
cree ‘dissolving the marriage on any 
one of the grounds’ mentioned in Ser- 
tion 10 and.as a matter of fact, the 
plaint expressly invokes the provisions 
of Section 22 only. Under that section, 
what the plaintiff was entitled to was 
a decree of judicial’ separation on the 
Ground of adultery or cruelty or de- 
sertion, and with reference to such a 
decree, a reference to the High Court 
In 
this case, the learned District Judge, 
without realising that in a petition 
under Section 22, there could only bea 
decree of judicial separation and ‘there 
cannot be a decree for dissolution of 
marriage or divorce, has passed a de- 
cree for divorce, subject to the confirm- 
ation by this court, Apart from this, 
the learned District Judge had not 


even referred to the evidence in the ai 
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case for the purpose: of accepting the 
case of the plaintiff and decreeing the 
same. . 

- Even when the defendant is absent, 
the duty of the court is to scrutinise 
the case of the plaintiff and go into 
the evidence, both oral and documen- 
tary, produced before it for the pur- 
pose of satisfying itself as to whether 
the plaintiff has~made out a case or 
not and that duty has not been dis- 
charged.in this case. Under these cir- 
cumstances,, we are clearly of the 
opinion that looked at from any point 
of view this court cannot confirm the 
decree passed by the learned District 
Judge, and as a matter of fact, as we 


have pointed out already, with regard ` 


-` toa petition under Section 22 of the 
Act the reference itself is incompetent. 
Hence, we set aside the decree of di- 
vorce granted by the learned Dis- 
trict Judge, return the reference and 
direct him to dispose of the suit afresh 
as one presented under Sec. 22 of the 
Act, with reference to the allegations 
contained in the plaint and the evi- 
dence that had been produced by the 
plaintiff, 


Order accordingly. ` 
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Director of Enforcement, Madras, A 
pellant v. Rama ‘Arangannal and an- 
other, Respondents. 

“A, A. O. No. 35 
M. P. No. 12251 of 1979, 
` 1980." 


(A) Foreign Exchange Regulation Act 
(46 of 1973), Sections 54, 52 — Order 
of adjudication passed by Director of 
_ Enforcement — Set aside by Appel- 
Jate Board — Appeal to High Court — 
Can be filed only by Central Govern- 
ment and not by Director of Enforce- 
ment... (Para 4) 


(B) ‘Foreign Bichange Regulation Act 
(46 of 1973), Section 
`- (5 of 1908), -0.-6, R. 17-— Appeal filed 
by Director of Enforcement against 
order of -Appellate -Board :— Petition 
for’ amendment secking to -substitute 
‘Government of India as appellant: not 
allowed: - š 


*Against order. ae ae _ Exchange 
., Regulation Appellate _Board, New 
“Delhi, D/- 13-12-1974, ce 
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of 1977 and C. 
D/- 29-8- 
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‘ment of India, 


-rector of 


54 — Civil P.C.’ 
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Where to overcome an objection in 
an appeal filed by the Director of En- 
forcement against the order of Appel- 


late Board, the > Director of Enforce- 
ment sought an amendment of the 
cause title in the- memorandum of ap- 
peal grounds by substitution of the 


name of “The Govern- 
represented by the 
Director of Enforcement” instead of 
the original appellant ‘Director of En- 
forcement’ such an amendment could 
not be allowed. When the memorandum. 
of appeal showed the Direetor of En- 
forcement as the appellant, it was not 
open either ta the Director of Enforce- 
ment or to the Government of India 
to say that the appeal had been. filed 
by the Government of India. The Di- 
Enforcement could not in 
any sense be equated with or treated 
as the Government of India. 


appellant as 


(Para 3) 
U. N. R. Rao, for Appellant: G. 
Ramaswami for S, Venkataraman and 
R. Mahesh, for Respondents. 
JUDGMENT:— The above appeal has 
been filed by the Director of Enforce- 
ment against the order dated 13th Dec. 
1974 of the Foreign Exchange Regula- 
tion Appellate Board, allowing- the ap- 
peal filed by the respondents herein 
and setting aside the order of adjudi- 


cation of the Deputy Director of En- 


forcement, dated 28th August 1972 
holding the respondents guilty of con- 
travention of the provisions of. Section 
4 (1) of the Foreign Exchange Regula- 
tion Act, 1947, and imposing a personal 
penalty of Rs. 5000 on each of the re- 


spondents. 

2. The appellant. the Director of 
Enforcement, has filed the. appeal. 
claiming himself to be aggrieved 


against the said order of the Foreign 
Exchange Regulation Board, A preli~ 
minary objection has been taken ‘by 
the respondents herein as to the main- 
tainability of the appeal by the Direc- 
tor of Enforcement. The preliminary 
objection raised by the jearned counsel 
for the respondent is two-fold, (1) 
Under the Foreign Exchange Regulation 
Act 1973, it is only the Central Gov- 
ernment which can be taken to be 
‘aggrieved against the décision of the 
Foreign Exchange Regulation Appel- 
Yate Board under Section 54 of the Act, 
allowing the appeal filed’ by -the re- 
spondents ` and the Director of Enforce- 


-ntént ~ who’ passed | the initial order of 


adjudication’. -cannot ~~ file the -appeal 





re 


K 


1981" 


treating himself’ as . an aggrieved per- 
son; (2) The Director of Enforcement 
being himself a quasi judicial Tribunal 
passing an order of adjudication can- 
not be, in any event, taken to’ be aggri- 
eved against the decision of the Foreign 
Exchange Regulation Appellate Board 
reversing his decision, and, that, there- 
fore, this appeal filed by the Director 
of Enforcement cannot, in any event, 
be maintained. 

3. These preliminary objections have 
been’ raised even at the earlier stage 
when the appeal was being heard by 
Sathiadev, J. Taking note of these ob- 
jections, the. appellant, Director of En- 
forcement has chosen to file C. M. P. 
No. 12251 of 1979 seeking an amend- 
ment of the cause title in the memo- 
randum of appeal grounds by substitu- 
tion of the name of the appellant as 
‘The Government of India, represented 
by the Director of Enforcement’ instead 
of the original appellant ‘Director of 
Enforcement’. Though the said peti- 
tion purports to be an innocuous one 
for amendment of the cause title in 
the memorandum of grounds, it really 
amounts to the substitution of a new 
appellant in the place of the original 
appellant, the Director of Enforcement 
whose rights to file and maintain an 
appeal against the order of the Foreign 
Exchange Regulation Board has been 
questioned. In para 12 of the affidavit 
in support of the said petition for 
amendment, it has been stated that 


though the appellant’s name is shown’ 


as the Director of Enforcement, the 
appeal has, in fact, been filed on be- 
half of the Government of India, and 
therefore,, the appeal should be treat- 
2d as having been filed by the Govern- 
ment of India. I do not ‘see how the 
appeal which is purported to have 
been filed by the Director of Enforce- 
ment .can be said to have been filed 
by the Government .of India. Even | if 
the Director of Enforcement has been 
authorised to file the appeal and the 
appeal has been filed at the instance of 
the Government of India, the cause 
title of the anveal memorandum should 
show the Government of India as the 
appellant, But when the memorandum 
of grounds of appeal shows the Direc- 
tor of .Enforcement as -the appellant, it 


is not open either to the Director of- 


Enforcement or “to the Government of 

India, to say that the appeal. has been 

filed by the Government of India. Ad- 
- 1981 Bodies m .G—28. 
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‘authority. In this case, the appeal 
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mittedly, | the Bireeton of Enforcement 
is an authority subordinate to the Gov- 
ernment of India, and he is a person 
invested with certain powers under 
the statute as well as by the Govern- 
ment of India. Therefore, the Director; 
of Enforcement ` cannot in any sense; 
be equated with or treated as the Gov- 
ernment of India. Further, it is signi- 
ficant to note that even the amend- 
ment petition has heen filed only by 
the Director: of Enforcement and not 
by the Government of India. It would 
have been a different matter if the 
Government of India had filed. a peti- 
tion stating that the appeal. has been. 
filed at their instructions, but it has; 
been filed by mistake or inadvertence 
in the name of the Director of En- 
forcement and, therefore, Government 
of India may be allowed to be shown 
as the appellant, Having regard to the 
fact that the Government of India has 
not so far come into the picture, the 
petition for amendment filed by the 
original appellant, the Director of En- 





_ forcement, for a change in the name of 


the appellant from the Director of 
Enforcement into the Government of 
India, represented by the Director of 
Enforcement cannot be allowed. Hence, 
the said petition has to be dismissed 
and it is dismissed: accordingly. 


4. On the question-as to the main- 
tainability of the appeal, it is seen. that 
the .Explanation to Section 54 of the 
Foreign Exchange Regulation Act 1973 
treats only the Central Government as 
an aggrieved party for the purpose of 
filing an appeal to the High Court in 
respect of orders passed by the Foreign 
Exchange Regulation Appellate. Board 
under that. section. Therefore, only the 
Central Government can file and pro- 
secute an appeal against the order of 
the Anpellate Board, and not any other 
has 
been filed by the Director of Enforce- 
ment, who is the initial ‘authority who 
passed the adjudication. order against 
the respondents and whose order. has] 
been set aside by the Appellate Board. 
on an appeal filed by them. Therefore, | 
the Director of Enforcement cannot be} 
said to be aggrieved by the order of 
the Appellate Board merely because its 
order of adjudication. has been’ set 
aside by the Aprpellate Board. If that 
were to be possible; every subnrdinate 
Tribunal, can ma an appeal agamist the 











82 Mad, 


order of the Appellate Tribunal rever- 
sing its decision, to a further appel- 
late forum. The Director of Enforce- 
ment cannot be treated as an aggriev- 
ed party, for while passing the order 
of adjudication, he has acted only as a 
quasi judicial .- Tribunal, and such a 
quasi judicial Tribunal cannot have a 
grievance when its order is set - aside 
by a higher appellate forum, If he 


~ .lentertains a grievance when the. appel- 


late forum sets aside its order, then 
he showd be taken to have had a bias 
in the’ dispute which has been adjudi- 
cated by him, Therefore it will be 
against the principle of natural justice 
if we assume that the Director of En- 
forcement who is a quasi judicial tri- 
bunal adjudicating a matter between 
the Government and the: person sought 
to be proceeded against ‘for violation of 
the provisions of the Act, had an inter- 
est, personal or otherwise, in the 
matter which was the subject matter 
of the dispute which he adjudicated. 
It would have been a different matter 
if the statute authorised the Director 
of Enforcement to file an appeal. But 
admittedly in this case, the Director 
of Enforcement has not- been statu- 
‘ltorily authorised to file an appeal 
against the order of the Appellate 
Board at the instance of the Govern- 
ment of India or otherwise. If the 
quasi judicial Tribunal is expected to 
question the orders of the appellate 
bodies, a specific powér has to be given 
to the initial tribunal under the rele- 
_'vant statute, Under Sections 253 and 
_ 256 of the Income-tax Act the Income- 
tax Officer who passes the original 
order of assessment in his capacity as 
quasi judicial Tribunal, is enabled to 
file an appeal against the order of the 
Appellate Assistant Commissioner set- 
ting aside: his orders, on the directions 
or at the instance of the Commissioner 
of ncome-tax, Under Section 37 of 
the Tamil Nadu General Sales-tax Act, 
. power is given to the Deputy Commis- 
sioner of Commercial Taxes to fle a 
revision to the High Court against the 
order of the Sales-tax Appellate | Tri- 
bunal. We can cite many such instances 
where the statute specifically enables 
-the initial quasi judicial authority to 
file an appeal against® the reversal of 
-ttg judgment by the appellate’ auth- 
-ority to a further appellate or revi- 
sional forum. Such a statutory provi- 
sion is necessary for the reasons afore- 
stated, as otherwise, it will lead fo 
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the inevitable conclusion. that the ini- 
tia] authority had an interest in the 
dispute before it, and, therefore, it 
considers itself aggrieved. when its 
judgment was reversed by an appel- 
late forum. In this view of the mat- 
ter, the Director of Enforcement, who]. 
is the appellant in this case, cannot’ bë 
said to be an aggrieved person. . 

5. A faint argument was advanced 
on the side of the appellant that the 
original order of adjudiciation was 
‘passed by the Deputy Director of En- 


- forcement, and not by the Director of 


Enforcement, who is the appellant 
herein, Even so, the Deputy Director 
of Enforcement should be, taken to 
have acted by virtue of the powers 
delegated to him by the Director of | 
Enforcement and, therefore, the order’ 
of adjudication should be taken to 
have been passed only by the Director 
of Enforcement. In this case apart 
from the fact that the cause title in 
the memorandum of grounds of appeal 
shows only the Director of Enforce- 
ment as the appellant, no material has 
been placed before the court, even . 
after the question of maintainability - 
has been raised, to convince the court 
that the Central Government actually “: 
‘decided to appeal against the order of. 
the Appellate Board and instructed the’: 
Director of Enforcement to file 
appeal on their behalf: In those cir- 
cumstances, I am inclined to hold that, . 
the appeal filed by the Director’ ‘of 
Enforcement against the order of. the 
Appellate Board cannot be maintained. 

6. The appeal is, therefore, dis~ 
missed as not maintainable. There will 


‘be no order as td costs, The dismissal 


of this appeal is, however, without pre- 
judice to the right of the Government 
of India to file an appéal against the 
order of the Appellate Board, if they 
are so advised, with a petition to ex- 
cuse the delay if it is possible. 
Appeal dismissed. 
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ISMAIL, C. J. AND RATNAM. J. 
- M/s. Hind Stone, a Partnershiy Firm 
and others, Petitioners v. Union of 
India and others, Respondents, 
W. P. Nos. 4487 of 1977 etc, and 
WW. A.. No. 480 of 1979. D/- 20-8-1920. 
(A) Constitution of India, Articles 
-19, (6) and 13 (3) (a) — “Law” meam- 
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img of — Word “law” occurring im 
Article 18 (6) has io be understood as 
defined in Article 13 (3) (a) — Thus 
even a rule made by Governmen! 
which is otherwise valid wi} consti- 
tute alaw for the purpose of Art. 
19 (6). ATR 1960 SC 1073, Foll 

(Para 14) 


(B) Mines and Minerals (Regulation 
and Development) Act (67 of 1957), 
Section 15 (1) — Tamil Nadu Minor 
Mineral Concession Rules (1959), Rule 
8-C — Validity of — Rule is void as be- 
ing beyond the rule-making power of 
State Government under Section 15 (1). 

The word: “regulate” in Section 15 
(1) does not include the power to pro- 
hibit. Hence Rule 8-C (1) prohibiting 
grant of mining leases in respect of 
black granite to private persons is 
void, as being beyond the rule- 
making power of the State Govern- 
ment under Section 15 (1). Clause 2 of 
Rule 8-C cannot stand independently 
of clause (1) of Rule 8-C. because 
clause (2) of Rule 8-C is merely a 
consequence of the prohibition relating 
to grant of mining leases in respect of 
black granite to private person. Once 
it is held that clause (1) of Rule 8-C 
is void on account of the fact that the 
State Government exceeded their rule- 
making authority in mak‘ng that rule, 
clause (2) which is dependent thereon 
and is merely a consequence thereof 
‘will also have to go 

i (Paras 19, 20) 

Irrespective of the validity of Rule 
_8-C. the Collector as well’ as the Gov- 
ernment were not justified in keeping 
the applications for grant of lease or 
renewal of lease pending unduly for 
Jong time and thereafter rejecting the 
same on the ground of prohibition 
contained in the impugned rule. Even 
if the rule had been valid, it was the 
bounden duty of the authorities to 
have disposed of those applications 
without reference to the rule in ques- 
tion, because the petitioners had filed 
their applications sufficiently in ad- 
vance of the coming into force of the 
impugned rule and they could not be 
penalised for the action of the Govern- 
ment in delaying the disposal of their 
applications, W. A. No. 129 of 1980, 
D/- 2-4-1980 (Mad). Fold. `. 

; {Para 30) 

Further, even assuming that R. 8-C 
is valid the provisions in Rule 8-C 
could not be applied to a case where 


.R. Muthukumaraswami, 
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the ‘owner of the private land wants 
to quarry black granite by himself. In 
such a case the competent authority to 
g ve permission and impose such con- 
ditions as they may choose and also 
collect seigniorage is the Collector and 
not the Government. 
; (Paras 33, 34) 
Cases Referred: Chronologiea] Paras 
(1980) W. A. No. 129 of 1980, D/- 2-4- 
1980 (Mad), Special Officer (Town 
Planning Committee) Madras 2 
Narayandas Gupta ‘ 
(1979) W. P. No. 4110 of 1978, D/- 6- 
1979 (Mad), Viswam Granites No. 1 
Fourth Trust Link Street Madras v. 


~ Collector of South Arcot 32 
AIR 1960 SC 1073 14 
AIR 1942 FC 17:1942 FCR 17:43 Cri 
LJ 481 15 
AIR 1941 FC 16 : 1940 FCR 110 : 1941 
All -LJ 170 15 


1896 AC 88:73 LT 449:65 LJ PC 4 
Municipal Corporation of City of 


Toronto v. Virgo 15 
1896 AC 348.74 LT 533:65 LI PC 26 
Attorney General for Ontraio v. 


Attorney General for Canada 15 
(1883) 10 QBD 387:48 LT 391:47 JP 

422, Dick v. Badart 15 

V. K., Thiruvenkatachari for P. 
“Chidambaram, S.. Sivasubramanian, 
K. K. Venugopal for P, Shanmugham, 
M. N. Krishnaswami, S. Ramalingam, 
R. Mohan, G. R. Ramaswami, M. 
Muthuswami, S. Gopalaratnam, R. R. 
Nadanasabapathi, Vedantam Srinivasan, 
M. Krishnappan, K. Sengottian, Jothi 
Balasundaram. P. R. Kumararangan, 
K. Doraisami 
and \D. Srinivasan, for Petitioners; 
K. Venkataswami, Advocate-General 
and Addl Govt, Standing Counsel, for 
Respondents. 

ISMAIL, C. Ju— A single point re 
garding the validity of Rule 8-C of the 


‘Tami] Nadu Minor Mineral Concession 


Rules, 1959, introduced by way of 
amendment with effect from Tth Dec. 
1977 arises in all these cases, even 
though the attack on the validity of 
the said rule was mounted from diffe- 
rent angles by different counsel ap- 
pearing for the petitioners in these writ 
petitions. 


2. Entry 54 of List I of the Seventh ` 


Schedule to the Constitution of India 
reads as follows .— 

“Regulation of mines and mineral 
development to the extent to which 
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such regulation and development under 
the control of the Union is declared by 
Parliament by law to be expedient in 
the public interest.” 

- Entry 23 of List II of the same Seche- 
dule to the Constitution of India reads 
as under:— ` 


“Regulation of mines and mineral 


development subject to the provisions. 


of List I with respect to regulation and 
development under the control of the 
Union.” 


The Parliament, with reference to 
Entry 54 of List I referred to above, 
enacted the Mines and Minerals (Re- 
gulation and Development) Act, 1957, 
Central Act 67 of 1957. hereinafter re- 
ferred to as the Act. Section 2 of the 
Act states: 

“It is hereby acer that it is ex- 
pedient in the public interest that the 
Union should take under its control 
the regulation of mines and the deve- 
lopment of minerals to the extent here- 
inafter provided.” 

Section 3 of the Act defines certain 
expressions which include the expres- 


sion ‘minor minerals”. which accord- 
ing to Section 3 (c) means “building 
stones, gravel, ordinary clay, ordinary 


sand other than sand used for pre- 
scribed purposes, and any other mineral 
which the Central Government may, 
by notification in the Official Gazette, 
declare to be a minor mineral.” 

3. Sections 4 to 13 are provisions 
dealing with certain general 
tions on undertaking any prospecting 
or mining operations. Section 13 (1) 
enables ‘the Central Government, by 
notification in the Official Gazette, to 
make rules for regulating the grant of 
prospecting licences and mining leases 
in. respect of minerals and for the pur- 
poses connected therewith. Without 
prejudice to the generality of sub-sec- 
tion (1) of Section 13, sub-section (2) 
of Section 13 enumerates certain mat- 
ters with 
sion may be made in the rules. 

4. Section 14 originally stated that 
the provisions of Sections 4 to 13 (in- 
clusive) shall not apply to prospecting 
licences and mining leases in respect 
of minor minerals, R 

5. Section 15 which is important 
reads as follows':— 

“15 (1) The State Government may, 
by notification in the Official Gazette, 
make rules for regulating the grant-of 
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‘stituted. An entirely 
(3) to Section 15 
_ the following effect. 


restric- | 


reference to which provi- _ 
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prospecting licences and mining leases 
in respect of minor minerals and .for 
purposes connected therewith. 

(2) Until rules are made under sub- 
section (1), any rules-made by a State- 
Government regulating the grant of 
prospecting licences and mining leases 
in respect of minor minerals which are 
in force immediately before the com- 
mencement of this . Act shall . continue 
in force”. 


6. It is unnecessary to refer to the 
other provisions of the Act, However, 
it is important to refer to an amend- 
ment made to the Act. by the Mines 
and Minerals (Regulation and Develop- 
ment) Amendment Act, 1972. By this 
amending Act, certain amendments of 


. considerable significance were made, As 


far as Section 15 is concerned, in sub- 
sections (1) and (2) thereof, for the 
words “prospecting licences and mining 
leases” wherever they - occurred, the 
words “quarry leases, mining leases or 
other mineral concessions” were sub- 

new sub-section 
was introduced to 


“The holder of a mining lease or 
any other mineral concession granted 
under any rule made under sub-section 
(1) shall pay royalty in respect `of 
minor minerals removed or consumed 
by him or by his agent, manager, em- . 
ployee, contractor or sub-lessee at the 
rate prescribed for the time being in 
the rules framed by the State Govern- 
ment in respect of minor minerals: 

Provided that the State Government 
shall not enhance the rate of royalty 
in respect of any minor mineral for 
more than once during any period of 
four years.” 

7. In exercise of the powers con- 
ferred by Section 13 of the Act, the 
Central Government framed the rules 
called “the Mineral Concession Rules, 
1960,” hereinafter referred to as the 
Central Rules. Similarly pursuant to 
the powers conferred by Section 15 (1) 
of the Act, the State Government 
framed the rules called “the Tamil 
Nadu Minor Mineral Concession Rules, 
1959”, hereinafter referred to as the 
Tamil Nadu Rules. 

8. Rule 8 of the Tamil Nadu Rules 
dealt with lease of quarries to private 
persons. In 1973, Rule 8-A was intro- 
duced by the State Government to the 
following effect: hw . 


“1982 


'“8-A, Lease to the Industries :— Not- 
withstanding anything to the contrary 
contained. in Rule 8 the Collector 
- may sanction leases in favour of the 
applicants who require the mineral for 
their existing industry or industries or, 
who are having a distinct industrial 
programme to utilise the mineral’ in 
their own industry. The lease amount 
to be collected from any such appli- 
cant shall be an amount equal to the 
average of the lease amount for the 
preceding three years or the average 
of seigniorage fee specified in Rule 8 
for the preceding ten years, whichever 


is higher, in addition to the ordinary 
assessment.” 
9. In 1975, the Government made 


another rule, namely, Rule 8-B to the 
following effect : 

“8-B,. Lease of quarries in’ Eee of 
black granite to private persons:— (1) 
Notwithstanding anything to the con- 
trary contained in Rules 8 and 8-A, 


the authority competent to grant leases - 


in respect of quarrying- black granite 
shall be the State Government, 

(2) An application for the grant of a 
quarrying lease in respect of any land 
shal] be made to the Collector of the 
District concerned in the prescribed. 
form in triplicate and shall be accom- 
panied by a fee óf Rs. 100/-. The Col- 
lector shall, after scrutiny, forward the 
application along with his remarks to 
the Director of Industries and _Com- 
merce . who shall technically scrutinise 
the industrial programme given by the 
applicant and forward the application 
with his remarks to the Government.” 


10. Later by G. O. Ms. No, 1312 
Industries Department dated 2nd Dec. 
1977,- the Government made the im- 
` pugned rule under Section 15 of the 
Act and the said rule reads as ‘follows: 

“8-C. Lease of quarries in respect of 
black granite to Government Corpora- 
tion, etc. (1) Notwithstanding any- 
thing to the contrary contained in these 
rules, on and from 7th Dec. 1977, no 
lease for quarrying black granite. shall 
be granted to private persons, 


(2) The State Government themselves 
may engage-in quarrying black granite 
or grant leases for quarrying black 
granite in favour of any corporation 
wholly owned by the State Govern- 
ment, 

Provided that in respect of any -land 
belonging to any private person, the 
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consent: of such” person shall be . òb- 
tained. for such quarrying or lease.” 


1. The circumstances leading to the 
making of. the above rule have been 
set- out by the State of Tamil Nadu in. 
the common counter affidavit filed in 
these cases as follows:— 


“I submit that the leases for black 
granite are governed by the Tamil 
Nadu Minor Mineral Concession Rules 
1959 under which originally there was 
scope for auctioning of quarries of 
minor ` minerals. In amendment issued 
in the G. O. dated 6-12-1972, under 
Rule. 8-A it was indicated that the 
Collector may sanction leases in favour 
of applicants, who are having an indus- 


Union of India - 


. trial programme to utilise. the minerals 


in their own industry. This provision is 


‘ applicable to all minerals including 
black granites. However, it was found 
that there were several cases where 


` lessees who obtained the black granite 


areas on lease by auction were not 
quarrying in a- systematic and planned 
manner taking into consideration the 
welfare and safety measures of the 
workers as well as the conservation of 
minerals. Even after the introduction 
of the. amendment under Rule 8-A in 
most cases, the industry set up was of 
a flimsy nature more to circumvent 
the rule than to really introduce indus- 
try including mechanised cutting and 
polishing. The lessees were also inter- 
ested only in obtaining the maximum 
profit in the shortest period of time 
without taking into consideration the 
proper mining and development of the 
mineral, There was also considerable 
wastage of raw materials due to waste- 
ful mining. ` Therefore, Government 
issued a further amendment as Rule 
8-B wherein the competent authority 
respect of the 
quarrying black granite was transferred 
from the .Collector to the State Gov- 
ernment level. They also prescribed a 
standard form and an application fee 
to be paid with the application. The 
amendment states that the ‘Director of 


-. Industries and Commerce shall techni- 


cally scrutinise the industrial pro- 
gramme given by the -applicant while 
forwarding the same to Government. 
At the same time;'in the G. O. issued 
along with amendment, it was stated 
that if any of the State Government 
organisations like Tamil Nadu Small 
Industries. Corporation Limited. Tamil 
Nadu Small Industries Development 
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Corporation Limited, Tamil Nadu Government as well as the powe 
Industrial Development Corporation which the State Government exercised, 


Limited is interested to obtain a lease 
for black granite in a particular area, 
preference will be given to Govern- 
ment undertakings over other private 
entrepreneurs for granting” the. leases 
applied for by them. However, in spite 
of these amendments to regulate the 
grant of mining lease, there were a 
large number of lessees (exceeding 
140), who were engaged in mining 
without proper technical guidance or 
safety measures etc, for the workers. 
These lessees made a strong represen- 
tation to the then Government in 1976 
expressing that though they had given 
assurance to set up industries to use 
the granites, they were not able to do 
so for various reasons, They also re- 
presented that they should be allowed 
to export the raw blocks black granites. 
Therefore, Government had issued a 
Government Order dated 15-2-1977 re- 
lating to relaxation of the ban of ex- 
port of raw blocks and provision for 
setting up a polishing or finishing unit 
was not made a prerequisite. They 
have also stated that the terms and 
conditions for the existing leases would 
remain in force. However, on an exa- 
mination of the performance of the 
lessees over the past several years, it 
has been found that excepting in a very 
few cases, none of the lessees had set 
up proper industries or developed 
systematic mining of the quarries. The 
exports continue to be mainly on the 
raw black granite materials and not 
cut and. polished slabs, A large num- 
ber of the leases were not operating 
either due to speculation or lack of 
finance from the lessees, Therefore, 
Government decided that there should 
be no further grant of lease to private 
. entrepreneurs for black granite. This 
was mentioned in G. O. Ms, No, 1312 
Industries dated 2-12-1977”. 

12. It is the said Rule 8-C, brought 
into force by the G. O. referred to 
above, that is challenged in the pre- 
sent batch of cases. Wide-ranging argu- 
ments were advanced before us based 
on Entry 54 of List I and Entry 23 of 
List II of the Seventh Schedule to the 
Constitution of India as well as Arti- 
cles 301 to 304 of the Constitution of 
India. Having regard to the attack 
from this angle, a number of decisions 
were also cited to support the conten- 
tlon of the petitioners herein. However, 
having regard to the stand of the State 


- venkatachari appearing for 


in our opinion, such questions are not 
relevant and it is not necessary to go 
into any of them. We feel that the 
two points urged by Thiru V. K. Thiru- 
the peti- 
tioner in W. P. No. 4467 of 1977 alone 


have relevancy in this behalf and 
hence we proceed to consider those 
two points. 


13. The first argument of Thiru 
V. K. Thiruvenkatachari is that having 
regard to the language of Art. 298 and 
Art, 19 (6) of the Constitution of India, 
only the Legislature can make a law 
authorising the State Government to 
exclusively carry on the business of 
mining operations and no such authori- 
sation can be validly effected by means 
of a rule made by the Government. 
The second argument of the learned 
counsel is that in any event, the word, 
“regulating” occurring in Section 15 (1) 
of the Act cannot include a power to 
prohibit leases in favour of private 
persons, 


14. As far as the first point is con- 
eerned, Article 298 of the Constitution 
deals with power of the State to carry 
on trade etc., and states: 

“The executive power of the Union 
and of each State shall extend to the 
carrying on of any trade or business 
and to the acquisition, holding and dis- 
posal of property and the making of 
contracts for any purpose: i 

Provided that — 


(a) the said executive power of tha 
Union shall, in so far as such trade or 
business or such purpose is not one 
with respect to which Parliament may 
make laws, be subject in each State to 
legislation by the State; and f 


(b) the said executive power of each 
State shall, in so far as such trade or 
business or such purpose is not one 
with respect tò which the State Legis- 
lature may make laws, be subject to 
legislation by Parliament,” 

Article 19 (6) of the Constitution of 
India reads as follows: 


"Nothing in sub-clause (g) of the said 
clause shall affect the operation of any 
existing law in so far as it imposes, or 
prevent the State from making any 
taw imposing, in the interests of the 
general public, reasonable restrictions 
on the exercise of the right conferred 
by- the said sub-clause, and, in parti- 


i eeaeee aM 


1981 


cular, nothing in the said sub-clause 
shall affect the operation of any exist- 
ing law in so far as it relates to, or 
prevent the State froni: making any law 
relating to,— 


(i) the professional or technical quali- 
fications necessary for practising any 
profession or carrying on any occupa- 
‘fion, trade or business, or 

(ii) the carrying on by the State, or 
by a corporation owned or controlled 
by the State, of any trade, business, 
industry or service, whether to the ex- 
clusion, complete or partial, of citizens 
or otherwise.” 

In our opinion, Article 298 itself may 
not be of much assistance to support 
the contention of the learned counsel. 
In view of this only, great stress was 
laid on the language of Article 19 (6), 
particularly with regard to the expres- 
sion, “prevent the State from making 
any law relating to the carrying: on by 
the State, or by a corporation owned 
or controlled by the State, of: any 
trade, business, industry or service, 
whether to the exclusion, complete or 
partial, of citizens or otherwise’ and 
it was contended that only a law made 
by a Legislature can authorise a State 
to carry on trade or business to the 
exclusion of the citizens.. In our opi- 
nion, this argument is not sound, With 
reference to the 


has to. be understood as defined in 
Article 13 (3) (a), that is, as including 
any Ordinance, order bye-law, rule, 
regulation, notification, custom or us- 
age having in the territory of India the 
force of law. If so, even a rule made 
by the Government which is otherwise 
valid will constitute a law for the pur- 
pose of Article 19 (6). In fact, the deci- 
sion of the Supreme Court in H. C. 
Narayanappa v. State of Mysore, AIR 
1960 SC 1073 at p. 1079 supports this 
conclusion of ours. In that case, the 
Supreme Court observed: 


“In any event, the expression ‘law’ 
as defined in Article 13 (3) (a) includes 
any ordinance, --order, bye-law, rule, 
regulation notification, custom étc. and 
the scheme framed under Sec. 68-C 
may properly be regarded as ‘law’ 
within the meaning of Article 19 (6) 
made by the State excluding private 
operators from notified routes or noti- 
fied areas, and immune from the attack 
that it infringes the fundamental right 
guaranteed by Article 19 (1) (g).” : 
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In view of this, we reject this conten- 
tion of the learned -counsel However, 
we may point out that this contention 
has relevancy only’ to Rule 8-C (2), 
but not Rule 8-C (1) of the Tamil 
Nadu Rules. ma, 

15. As far as Rule 8-C (1) is con- 
cerned, the argument, as we have al- 
ready pointed out, is that Sec. 15 (1) - 
of the Act confers power on the State 
Government to make rules for regu- 
lating the grant of quarry leases, min- 
ing leases.or other mineral concessions 
in respect of minor minerals and for 
Purposes connected therewith and that 


Union’ of India 


- the word “regulating” occurring in the 


Said section will not comperehend a 
power to prohibit the grant of mining 
leases to private persons. In support of 
this contention, reliance was placed on 


the decision of the Federal Court in 


Bhola Prasad v. King-Emperor, (1942) 
FCR 17: (AIR 1942 FC 17), In that case 
the Government of Bihar by a notifi- 
cation issued under Section 19 (4) of 
the Bihar and Orissa Excise Act, 1915 
prohibited the possession by any per- 
son, of country liquor and of certain 
drugs in- the areas specified in the 
notification. In an appeal arising out of 
a prosecution and conviction under the 
said notification, the High Court of 
Patna held. that the Provincial Govern- 


ment had no power, as the law then 


stood, to make a notification prohibit- 
ing the public generally ‘within the 
Province or ‘any part thereof from pos- 
sessing intoxicating liquor. In conse- 
quence of this decision the Governor 
of Bihar enacted a Governor’s Act 
namely, the Bihar Excise (Amendment) 
Act, 1940 which amended Section 19 (4) 
of the Bihar and Orissa Excise Act, 
1915. Under the Amending Act a fresh 
notification was issued in the same 
terms as the original notification and 
the validity of the amended notification 
was upheld bythe High Court, when the 
matter was taken up on further appeal 


‘to the Federal Court, the Federal court 


upheld the decision of the Patna High 
Court. Before the Federal Court it was 
contended that having regard to the 
language of Section 100 (3) of the 
Government of India Act, 1935 and the 
relevant Entry, namely,Entry No. 31 
of List II of the Seventh Schedule to 
the said Act, the Provincial Legisla- 
ture or the Government did not have 
power to prohibit the possession of 


lauor by any person. In that context, 
reliance was placed on certain English 
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authorities construing the scope of the 
word ‘regulate’ occurring in a statute, 
The relevant observations of the Court 
are as follows.— ; 


“In support of his first contention, 
counsel boldly argued that Section 100 
(3) of the Constitution Act, which gives 
a Provincial Legislature power to make 
laws for a Province or any part there- 
of ‘with respect to’? any of the matters 
enumerated in the Provincial Legis- 
lative List, has not given power to 
introduce either total or partial prohi- 
bition in the Province by reason only 
that among the matters in the List 
with respect to which a Provincial 
Legislature is empowered. to legislate 
are those set out in Entry No. 31: 
Intoxicating liquors and narcotic drugs, 
that is to say, the production, manu- 
facture, possession, transport, purchase 
and sale of intoxicating liquors, opium 
and other narcotic durgs’. A power to 
legislate. ‘with respect to intoxicating 
liquors’ could not well be expressed in 
wider terms, and would, in our opi- 
nion, unless the meaning of the words 
used is restricted or controlled by the 
context oz by other provisions in the 
Act, undoubtedly include the power to 
prohibit intoxicating liquors through- 
out the Province or in’ any specified 
partof the Province. This Court has al- 
ready held in United Provinces v. 
Atiqa Begum, (1940 FCR 110 at p.. 135: 
(ATR 1941 FC 16)) that the power to 
legislate with respect to the collection 
of rents (List I, Entry No. 21) in- 


cludes the power to legislate with re- - 


spect to the remission of rents as well 
as their collection, and there is a dic- 
tum in one of the judgments in that 
case that the power to legislate with 
respect to ‘fisheries’ (List II, Entry No. 
24) would include the ovrohibition of 
fishing altogether in particular places 
or at particular times. But. it is said, 
the context does in fact require a more 
restricted meaning to be given to the 
general words at the beginning of en- 
try No. 31, inasmuch as ‘intoxicating 
liquors and narcotic drugs’ is followed 
by the words ‘that is to say, the pro- 
duction, manufacture, possession, trans- 
port, purchase and sale ‘of intoxicating 
liquors, opium and other narcotic drugs’. 
In our opinion, these words are ex- 
planatory or illustrative words, and not 
words either of amplification or limita- 
tion. It is difficult to conceive of legis- 
lation with respect to intoxicating 
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liquors and narcotic drugs which did 
not deal in same way or other with. 
their production, manufacture, posses~ 
sion, transport, purchase or sale; and 
these words seem apt to cover the- 
whole field of possible legislation 
on the subject. We were how- 
ever referred to three English authori- 
ties which, it was alleged, justified” a 
different conclusion. These authorities ` 
do not seem to us to be relevant, for 
they were concerned with the meaning 
and effect of a statutory power to ‘re- ~ 
gulate and it was held in all three 
cases that a power to regulate does not 


include a power to prohibit. The first 
case was Dick v. ‘Badart ( (1883) 10 
Q. B. D. 387) In that case a dock 


company, who were undertakers under - 
a special Act, had made by-laws pro- 
hibiting workmen of a specified class 
from working on board any vessel in © 
the dock. unless authorized by the 

Company or unless permission in writ- 
ing had previously been obtained from. 
the superintendent of the dock. The 
company had statutory powers to make’ 
by-laws (among other purposes) for ° 
regulating shipping, unshipping and re- 
moving of all goods within the ` limits 
of the dock and for regulating the 
duties and conduct of all persons, whe-. 
ther the servants of the undertakers or 
not, employed in the dock. It was held. 
that the by-law excluding that parti- ` 
cular class of workmen was beyond the 
powers conferred by the Act; first be- 
cause Section 33 of the Harbours, 
Docks and Piers Clauses Act, _ 1847, 
which was incorporated in the Spe- 
cial Act, had declared that, subject to 
certain specified conditions in any spe- 
cial Act authorizing the construction. of 
any dock, the harbour, docks and pier 
should be open to all persons for the 
shipping and unshipping of goods, and 
secondly, because a power to make by- 
laws for regulating the duties and con- 
duct of persons employed in the dock 
could not authorize a by-law excluding 
a specified class of persons. In the 
Municipal Corporation of. City of 
Toronto v. Virgo { (1896) A.C. 88), an 
Act of the Ontario Legislature had 
given Local authorities the power to 
make by-laws for licensing, regulating _ 
and govering hawkers and petty chap- ` 
men. snd this was held not to auth- 
orize a by-law prohibiting hawkers 
from plying their trade at all in a sub- 

stantial ‘and important portion of ‘the 

city, Lord Davey observing;—~ ‘Their 
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Lordships ‘think there is: marked. dis- 
tinction to be drawn between :the pro- 


hibition -or prevention .of a trade’ 
and the regulation “or governance 
of it, and indeed .the . power to 


regulate and govern seems to imply a 
continued existence of that which is 
to be. regulated or governed’. Atten- 
tion was also drawn to other sections 
of the Act, which gave power to make 
by-laws ‘preventing or regulating’ or 
‘preventing or regulating and licensing’ 
thus indicating that a power to pro- 
hibit, when it was intended that it 
should be given, was always given by’ 
express words, The observations of 
Lord Davey were quoted with approval 
by Lord Watson, delivering the judg- 
ment of the Judicial Committee in Att. 
Gen. for Ontario v. Att. Gen. for 
Canada ((1896) A. C. 348 at p. 363), in 
which it was decided that the power 
given to the. Dominion Parliament by 
Section 91 (2) .of the British North 
America Act to make laws for the re- 


gulation of trade and commerce did 
not enable the Dominion Legislature 
to enact legislation to prohibit the 


traffic in intoxicating liquors, We see. 
no reason to dissent from, the view 
that a power to regulate does not in- 
clude a power to prohibit; but since 
neither the word ‘regulation’ itself nor 
any other comparable expression ap- 
‘pears in entry No. 31, it does not ap- 
pear necessary to pursue the argument 
further. A power to regulate may 
well imply the continued existence of 
the thing to be regulated; but no such 
implication can arise from the words 
in the entry which, as we have said, 
only explain or illustrate the more 
” concise expression which immediately 
precedes them.” 


Relying on the above observations, it 
was contended that the State Govern- 
ment had no power to make the im- 
pugned rule, as the impugned rule pro- 
hibits the grant of leases to private 
citizens and such prohibition cannot be 
comprehended by the expression “re- 
gulating” occurring in Section 15 (1) of 
the Act. ` 


16. The learned acting Advocate- 
General appearing on behalf of the 
State of Tamil Nadu did not dispute 
the basie contention that the word ‘re- 
gulate’ does not .include a power to 
prohibit. However, what he contended 
- was that the impugned rule does not 
prohibit the grant of leases. According 


.ing prohibited the 
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to the learned acting -.Advocate-General 
the power to: regulate under Section 15 


. (1) of the-* Act is in. respect of minor 


minerals generally and therefore un- 


‘less ‘the ‘State Government makes rule 


prohibiting grant of mining leases in 
favour of private “persons with respect 
to all the minor minerals, the State. 
Government cannot be accused of hav- 
grant of mining 
lease in respect of minor minerals to 
private individuals in excess of their 
powers under Section 15 (1) of the Act. 
In other words, the argument is that 
the present rule prohibits the grant of 
mining leases in respect of a single 
minor mineral and that. therefore the 
said rule cannot be said to be in ex- 


cess of the powers of the State Gov- 
ernment under Section 15 (1) of the 
Act. 

17. We are unable to accept this 
argument. If this argument is ac- 
cepted, the result will be curious, We 


have alredy extracted the definition of 
the term ‘minor minerals’ occurring in 
Section 3 (e) of the Act. The said de- 
finition does not stop with referring to 
building stones, gravel, ordinary clay, 
ordinary: sand other than sand used 
for prescribed purposes, but proceeds to 
refer to ‘any other mineral which the 
Central Government may; by notifica- 
in the Official Gazette, declare to be a 


‘minor -mineral’. Consequently; there 
is no exhaustive ` definition of the 
‘minor minerals’ in the statute itself. 


If the contention of the learned acting 
Advocate-General is accepted, the re- 
sult will be that the Government can 
go on making rules prohibiting grant 
of mining leases in respect of specified 
minor minerals and each one of them 
will be valid, because none of them 
prohibits the grant of mining leases in 
respect of all the minor minerals. On 
the face of if, such a contention is an 
untenable one and therefore we reject 
the same. 


18. It may. be noted that the State 
Government in the very Government 
order under which they have made the 
impugned rule purported ‘to exercise 
their powers only under Section 15 (1) 
of the Act and if that power is not 
available to the State Government 
under that section, certainly the rule in 
question would be inexcess ofthe rule- 
making power: of the. State Govern- 
ment. No other source of power for 
the State Government to make the 
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void, as being beyond the rule-mak- 
ing power of the State Government 
. [under Section 15 (4) of the Act. 

` 20. We have already referred to the 
fact that the first argument of Thiru 
V. K. Thiruvenkatachari with reference 
to the Ianguage of Article 298 and 
Article 19 (6) of the Constitution of 
‘India wilt have relevancy only ta 
[clause ‘(23 of Rule 8-C. Even though 
we have rejected that argument, cl. (2) 
lcannot stand independently of ck (2) 
of Rule 8-C, because clause (2) of 
Rule 8-C is merely a consequence of 
the prohibition ‘relating to grant of 
mining leases in respect -of Black 
‘granite to private persons, Once it is 
held that clause (1) of Rule 8-€ is void 
'om account of the fact that the State 
' Government exceeded their rule-making 
lauthority in making thet rule, clause (2) 
which is dependent. thereon and is 
merely a consequence thereof wit alsa 
have to go. 

21. In the light of the above con- 
clusion of ours; we shall now dispose 
of the prayers contained in the differ- 
ent caseg before us, 

22, In W.: P. Nos. 4467 of 1977, 567 
of 1978, 1356 of 1978. 1664 of 1978, 
1665 of 1978, 2433 of 1978, 2614 of 
1978, 2615 of 1978, 3024 of 1978, 3882 
of 1978, 3174 of 1978, 2307 ‘of 1978, 
3996 of 1978, 21 of 1979, 22 of 1979, 
1933 of 1979, 6176 of 1979, 3883 of 
1978 and 3899 of 1978, the relief 

_prayed for is the issue of a writ of 

declaration declaring that the impugned 
‘rule is invalid and illegal and in view 
of the conclusion we have come fo, 
these writ petitions will stand allowed 
and a writ of declaration as prayed for 
will. issue in each, one of these ' writ 
petitions. 

23. In W.P. Nos. 
1512/1978, 1858/1978, 2933/1978.  3051/ 
1978, 3530/1978, 3669/1978, 3824/1978, 
4608/1978, 232/1979, 2447/1979, 5364/1919 
and 5450/1979, the prayer is“ for the 
issue of a writ of mandamus directing 
the respondents fo consider the ap- 
plications made by the petitioners for 
grant or renewal of mining leases with- 
out reference to the impugned rule. 
In view of our conclusion on the 
principal question, these Writ Petitions 
also will stand allowed and im each 


1369/78, "1511/1978, 
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19. Consequently the conclusion. is 
irresistible that the impugned rule is 
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one ‘of them, a writ of mandamus as 
prayed for will issue. 

24. In W.P. Nos. 1102 of 1978, 1308 
of 1978, 1484 of 1978, 1513 of 1978, 2939. 
of 1978 and 3101 of 1978, the prayer is 
to quash the order of the Government 
declining to grant. or renew the mining 
leases in the light of the | impugned 
rule and to issue a writ of mandamus 
fo the Government to reconsider the 
applications of the petitioners without- 
reference to Rule 8-C. Here again for 
the reasons already given, these writ 
petitions will stand allowed and the 
arders of the Government rejecting 
the applications ‘of the petitioners will 
stand quashed and a writ of mandamus 
wili issue in each of the writ petitions 
directing the Government to consider 
the applications of these petitioners 


without reference to the impugned rule. 


25. In W. P. Nos. 4676 of 1978 and 
42 of 1979, the prayer is for the issue 
of a writ of certiorari to quash the 
erders rejecting the applications ef the 
petitioners therein, while the prayer in 
W. P. Nos. 4766 amd 4793 of 1938 is 
for the isswe of a writ of certiorari to 
quash the orders granting the lease to 
the Tamit Nadu Minerals Ltd, Since 
the rejection of the applications of the 


- petitioners or the grant of lease te the 


Tamil Nadu Minerals Ltd, was- based 
solely on the impugned rule, these writ ' 
petitions namely, W. P., Nos. 4676 of 
1978 and.72 of 1979 and 4766 and 4793: 


‘of 1978 will also stand allowed and & 


writ. of cerfiorart with issue im each 
ease as prayed for. The result of this 
will be that the applications of the 
petitioners im these writ petitions alse 
wil? have to be eansidered without re- 
ference to the impugned rule. 


26. We may also point out that 
there are a number of cases in which 
applications have been made sufficiently 
earlier to the making of the rule in 
question, namely, Rule 8-C on 2nd 
December 1927, and they have been 
rejected subsequently in the light of 
the said rule. We are clearly of the 
opinion that the Government have no 
Tight fo keep such applications. pending 
unduly for a lomg time and thereafter 
dismiss the same in the light of 
Rule’ 8-C. In fact in such cases the 
Government will be under an obliga- 
tion fo dispose of the anvNeations with- 


‘out reference to Rule 8-C. irrespective 


of whether Rule. 8-C is valid or not. 
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27. Rule 9 of the Tamil Nadu Rules 
_deals with renewal of lease. Sub- 
rule (2) of that rule expressly states 
that every application for renewal shall 
be made to the Collector, sixty days 
prior to the date of expiry of the 
lease. The intention underlying -the 
requirement that an application for 
renewal should ‘be made sixty days 
prior to the date of expiry of the lease 
is that the competent authority will be 
able to process and scrutinise the ap- 
plication within the said sixty days so 
that by the time of the expiry of ‘the 
original lease, it would be in a position 
to pass orders renewing the lease or 
rejecting the application for renewal. 
Tf? so, the Government are not entitled 
to keep an application pending for wn- 
duly long time and thereafter apply 


Rule 8-C and reject the apPueetion: on, 


that ground. 


28. What we have said with refer- 
ence to renewal will also apoly to an 
application for the grant of mining 
Jease even though the sixty days’ time 
limit may not strictly apply to` the 
same Yet the Government can take 
only a reasonable time for scrutinising 
and disposing of the application. 

2%. For instance, the following table 
will indicate the date on which the ap- 
plication for grant of a lease or rene- 

(Contd. on Col. 2) 
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wal of lease was wade and what 

happened tọ- the said application, til 

the date when the writ petitions were 

filed: 7 . o 
(See below for Table) 


-30. -We are clearly af the opinion 
that irrespective of the validity of 
Rule 8-C, the Collector as well as the 


“Government were not justified in keep- 


ing those applications pending unduly 
for jong time and thereafter rejecting 
the same on the ground of prohibition 
contained in the impugned rule. Even 
if the rule had been valid, it was the 
bommden duty of the authorities to have 
disposed of those applications without 
teference to the rule in question, be- 
cause the petitioners had filed their ap- 
plications sufficiently in advance of 
the coming into force of the impugned 
tule and they could not be penalised 
for the action of the Government in 
delaying the disposal of their applica- 
tions. As a matter of fact, recently in 
W. A. No. 129 of 1980 (Special Officer 
(Town Planning Committee) Madras v. 
Narayanadas Gupta judgment dated 2nd 
April 1980) a Bench of this Court, to 
which one of us was a party, has held 
with ce to an application filed 
by a person before the Corporation of 
Madras for the sanction of building 
plan on 13-12-1973, that the Corpora- 
tion could not insist upon the compli- 


* Date of application Whether 
SL No. of Writ — en — — — Date on which pending on the 
No. Patition For graniof For renewal rejected date of Writ 

lease of leage Potition 

1. a. 3. 4, 5. . B. 

1. 4467 of 77 9.10.78 Pending 

2. 1102 of 78 94-11-75 2.3.1978 

3. 1208 of 78 1.3.76 9.2.1978 

4, 1366 of 7B 3.9.76 Pending 

5. 1511 of 78° ‘92. 1.76 Pending 

6. 1512 of 78 11.5.76 Pending 

7. 1513 of 78 10.1.78 - 9-8-78 

8. 93433 of 78 31.5.76 15.2-78 

9. 2614 of 78 1-10-75 Pending ` 
10. 8615 of 18 ` 84.11.75 Perding 
11. 2933 of '78 3.9:76 Pending 
12. 2939 of 78 29.10.78 12.4.78 
13. 3881 of 78 3.9.76 Pending 
14, 3889 of 78 10.12.76 21.78 i 
15. 4878 of 78 P-19.76 17.5 78 
16. : 6364 of 79 _ 22 12-76 22.5.78 i 
17. - 4793 of 78 i B.0-76 Pending 
18 3883 of 78 13.10.78 l Pending 

3899 of 78 13.10.78 


Perding 
kc 
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ance with: the requirement of Sec. 49 
of the Tamil Nadu Town and Country 
Planning Act 1971 (Tamil Nadu Act 
XXXV of 1972), which was brought in- 
toforce only in 1975. that when the 
application for building licence was 
made in December 1973, the said Act 
was not in force and if the application 
had been disposed of without undue 
delay, the Corporation could not have 
insisted upon the party obtaining 4 
planning permission under Section 49 
of the Tamil Nadu Act XXXV 1972; 
and that simply because there had been 
some delay in the disposal of the ap- 
plication by the Corporation, the legal 
right which the party had to have his 
application disposed of in accordance 
with the. law then in force, could not 
be affected by the super-imposition of 
the requirement of Section 49 of the 
Tamil Nadu Act XXXV of 1972, A 
petition for special leave to appeal to 
Supreme Court was dismissed by the 
Supreme Court. Under these circum- 
underlying the 
said decision will squarely apply to 
those cases where applications made by 
the parties either for the grant of 4 
lease or for the renewal of a lease 
have been kept pending „unduly for 
long time, that is, till the coming im- 
to force of the impugned rule. 


31. W. P. Nos. 334, 3580 and 3581 


of 1978, 2303, 3144, 2568, 3793, 4163, . 
4164, 4289, 4368, 4558, 5713 and 3666 
of 1979 raise a slightly different point. 


. The lands involved in these cases are 


the patta lands of the petitioners them- 
selves. The question for consideration 
is irrespective of any other considera- 
tion, whether Rule 8-C can be involved 
with reference to such lands. 


32. A similar matter came up be- 
fore V., Ramaswami. J. in W. P. 
No. 4110 of 1978 (Viswam Granites, 
No, 1, Fourth Trust Link Street, 


Madras-28 by its partner V. D, Venka- 
tarajan v. Collector of South Arcot 
District at- Cuddalore — judgment dated 
6th March 1979). In that case the 
petitioner. had applied to the Collector 
of South Arcot for permission to quarry 
black granite stones 
10-9-1978 in S. No. 419/3 in Semanaga- 
lam village, South Arcot District of an 
extent of 41 cents, being his patta 
lands. He also issued a notice under 


Rule 19 of the Tamil Nadu Minor 
Minerał Concession Rules. 1959 and 
stated that he would abide by the 
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rules and regulations and enter into 
an agreement and pay seigniorage and | 
other dues due. to- Government as pre- 
scribed in the rules. His application 
was returned by the Collector with `a 
note that “the Commissioner and 
Secretary to Government, Industrieg 
Department, Madras-9 may be address- 
ed as the Government are the com- 
petent authority to sanction black 
granite quarry lease’. It is against that 
return the petitioner came to this 
Court with the Writ Petition for tha 
issue of a writ of certiorarified manda- 
mus praying for the quashing of the 
endorsement dated 31-8-1978 and direc- ` 
ting the Collector to exercise his juris- 
diction under Rules 19 and 22 of the 
Tamil Nadu Minor Mineral Concession 
Rules 1959. The defence of the Gov- 
ernment was that in the light of 
Rule 8-C of the Tamil Nadu Minor 
Mineral Concession Rules, the competent 
authority in respect of grant of lease 
of black granite was the Government 
and that the Ccllect6r could not enter- 
tain - any application. The learned 
Judge,. after ` elaborately analysing the 
scope of the Tamil Nadu Minor Mine 


‘ral Concession Rules, has pointed out: 


“The rules have been divided into 
five sections. Section I deals with short 
title, extent, application and com- 
mencement. Section I is captioned as 
‘Government lands in which the mine- 
rals belong to the Government’. The 
heading given in Section HI is ‘Ryot- 
wari’ lands and other lands on inter- 
mediary tenure in which Government 
have claim only to a share of the 
minerals’, The heading given to Sec- 
tion IV is ‘lands in which the minerals 
do not belong to Government’, Sec- 
tion V contains miscellaneous provisions, 
Though the rules are numbered seria~ 
tim from 1 to 37, a- group of rules is 
brought within each of the sections. 
Thus in Section II, Rules 3 to 16 are 
contained and in Section ITI, rules 17 
to 34 are contained. According to the 
learned counsel for the petitioner, 
Rules 3 to 16 only are applicable to 
lease of quarrying right in Government 


, lands and that, therefore, Rules 8-B 
and 8-C. which are relied. on by the 
Government -Pleader, are applicable 


only in respect of lease of quarrying 
right in Government lands, But in 
respect of the quarrying right in pri- 
vate Jands. the rules contained in Sec- 
tion DI alone are applicable and jf so 
construed, there is no restriction in 
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respect of quarrying of black granites 
in private lands except that the’ peti- 
_tioner will have to apply. for permis- 
sion -and agree to pay ‘seigniorage and 
comply with the other conditions men- 
tioned in the rules and the agreement, 
The schemes of the rules do show thal 
the rules in Section II are intended to 
apply for Jease of quarrying right in 
Government lands and section [TI is 
applicable for exercise of the quarry- 
ing right by the owner of land either 
by himself or by leasing the same to 
third parties. The miscellaneous 
visions contained in Rules 36 and 37 
are applicable to both categories. ~ Even 
so, the argument of the learned Gov- 
ernment Pleader for the respondent is 
that Rules 8-B and 8-C are wide 
enough to include the 
black granites even in private lands 
and a restriction is placed on the right 
of the person to quarry black granites.” 


33. After observing as above, the 
learned Judge proceeded to state: 

“In construing the rules, too much 
emphasis could not be laid on the 
heading given in the sections. We are, 
by and large, governed by the actual 
‘wordings used in the Rules rather than 
the heading given in the sections. 
There is heading given even for each 
one of the rules apart from the main 
heading given in the sections. Thus 
though the rules could be construed as 
pack of rules irrespective of the group- 
ing in sections, still I am unable to 
agree with the respondent that R. 8-C 
in any way restricts the right of an 
owner of a private land to quarry 
black granites by himself. Accordingly, 
I am proceeding to consider. Rule 8-B 
‘and 8-C as applicable for both private 
lands and Government lands. I am 
also proceeding on: the assumption that 
Rule 8-C is valid. I am referring to 
this aspect because in a number of 
writ . petitions, the validity of Rule 8-C 
is raised: and it has not been settled by 
this Court whether that rule is- valid 
or not. Learned counsel for the peti- 
tioner wanted to proceed in this case on 
the assumption that Rule 8-C is valid 
and still wants to assert his right to 
quarry in his own land.” 

After extracting Rules 8-B and 8-C, 
learned Judge proceeded to conclude: 

“It may be seen from Rule 8-B that 
` the rule could be” invoked notwith- 
standing anything to the contrary con- 
tained in Rules 8 and 8-A alone and 
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it does not qualify. the other rules. 
Rules. 8 and 8-A deal with leases of 
quarrying. right in Government lands. 
This rule, therefore, does not enable 
the Government Pleader to contend 
that the authority competent to grant 
lease in respect of quarrying of black 
granite from private lands is also the 
State Government. Learned Govern 
ment Pleader then relied on Rule 8-€ 
as a non obstante clause qualifying 
every one of the rules. While the 
learned Government Pleader is well- 
founded in his contention that Rule 8-C 
qualifies every one of the rules, his - 
contention that even in respect of cases 
where the owner wants to` quarry 
black granites from his own land, he 
has to get permission of the Govern- 
ment cannot be accepted. In my- opin- 
ion, it will apply only to cases where 
a private owner wants to lease his 
rights to quarry black granites fram 
his land to a third party. Rules 19 
and 33 do recognise the right of the 
owner to lease his quarrying right 
in his land to third parties, 
Rule 8-C will govern only such ledsing 
of the rights, but will not apply to a case 
where the owner himself wants to 
quarry. Learned Government Pleader 
lays stress on clausé (2) which enabled 
the Government to engage in quarrying 
black granite themselves or grant 
leases for quarrying black granite in 
favour of any corporation wholly 
owned by the State Government: The 
latter part of this provision to grant 
leases for quarrying black granite will 
certainly refer to the lands belonging 
to Government and not to private lands. 
It is true the Government themselves > 
may engage in quarrying black granite 
and that provision may enable the 
Government to take lease of the private 
right in private lands as well. Butthe 
Government might or might not en- 
gage themselves in such activity. 
Clause (2) is only an enabling provision 
and that could not control the right of 
the individual owner to quarry black 
granite in his own land. As and. when 
the Government chooses to exercise its 
right to quarry even in private land, 
the -private owner- may lose his right. 
But this also could be done only with 
the consent of the owner as the pro- 
viso restricted the right of -the Govern- 
ment requiring the consent of the in- 
dividuals to be obtained. Whatever 
that may be the provisions in Rule 8-C 
could not be applied to a case where 
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the owner wants te quarry black 
granite by himself, In such a case, 
the competent authority to give per- 


mission and impose such conditions as 
he may choose and also collect 
iseigniorage is the Collector and not 
the Gevernment.” 

Admittedly the Government have not 
preferred any appeal against the above 
judgment of V. Ramaswami, J. Fur- 
ther the learned acting Advoeate- 
General was not able to bring to our 
notice any consideration or cireum- 
stances to hold that the conclusion of 
the learned Judge is erroneous. 

34. Consequently, with regard to 
private lands where the owner himself 
wanted to quarry black granite, the 
decision of the learned Judge wil ap- 
ply, even on the assumption that 
Rule 8-C is yalid. When that rule has 
been declared to be invalid ‘by us, the 
case of these petitioners becomes 
stronger. In these writ petitions. the 
petitioners will have a writ of declara- 
‘tion, since they were prevented from 
quarrying in their own lands only be- 
cause of the impugned rule. These 
writ ‘petitions will also stand allowed 
and there will ‘be a declaration as 
prayed for in each case, 

35. In W.E. No. 2559 of 1979, though 
the petitioners originally applied to the 
Collector in respect of patta lands as 
well as poramboke land, the relief in 
the writ petition is restricted only to 
patta lands. In view of this, this writ 
petition will also stand allowed and the 
proceedings of the Collector dated 31-1- 
1978 will stand quashed and a writ of 
. mandamus will issue to the said Col- 
Jector to consider the application of 
the petitioners in respect of their patta 
lands, on merits, under Rules 19 and 
22 of the Tamil Nadu Rules. 


36. There will be mo order as to 
costs in any of these writ petitions. 
(Writs of Mandamus ete, will follow) 

37. W. A. No. 480 of 1979— This 
appeal is preferred against the order 
of dismissal passed by V. “Ramaswami 
J. on 2-7-1979 in W. M. P. No. 3586 
ef 1979 in W. P. 2447 of 1979. As the 
main writ petition itself has been dis- 
posed of by our judgment in W, P. 
Nos. 4467 of 1977 batch, this day, thts 
appeal thas became infructuous and it is 
accordingly dismissed. There will be 
no order.as to costs. 


Order accordingly. 
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ISMAIL, C. J. AND NAINAR 
SUNDARAM, J. 

K. Appa Rao, Appellant v. V. L 
Varadaraj and others, Respondents. 

O. S. A. No. 72 of 1976 and Memo 
of Cress Objections, D/- 30-7-1980.* 

(A) Usurious Loans Act (10 of 1918), 
Section 3 — Applicability — Transac- 
tion whether substantially unfair at- 
tracting Section 3 in the sense, the 
interest charged was excessive — Fac- 


‘tors to be considered. 


The charging of compound interest . 
by itself isnot per se usurious except 
in the case of an’ agriculturist and that 
too by virtue of the proviso added to 
clause {b) of sub-section (2) of Sec 
tion 3 of the Usurious Loans Act by 
the Madras Act VIII of 1937. The fac- 
tors that should weigh with the court 
to find out as to whether the interest 
charged is usurious or not are those 
found in clauses (a) to (d) of sub-sec- 
„tion (2) ef Section 3. (Para 7) 

No hard and fast rule can be laid 
down either with reference to the 
percentage of interest or with reference 
to the nature of interest, whether sim- 
ple or compound, for the purpose of 
determining whether the rate of inter- . 
est charged ina particular case was 
excessive er not. In the instant case, 
when the deceased plaintiff advanced 
loans subsequently, he was doing so 
without any security and therefore, 
was running a great risk in lending the 
money. This factor has also to be 
taken into account for the purpose of 
finding out as to whether the rate of 
interest is excessive or usurious, or not. 
Case Jaw discussed, (Para 7) 

In the facts and circumstances of the 
instant case it cannot be said that the 
interest charged at the rate of 10} per 
cent per annum was excessive and 
consequently, the transaction was sub- 
stantially unfair, so as to attract the 
provisions of the Usurious Loans Act. 

(Para 7) 

(B) Civil P. C. (5 of 1908), Sec. 34 
— Award of interest pendente lite 
Rate of interest should he at contract 
rate unless there are circumstances dis- 
entitling plaintiff to have the same. 
C. S. 81 of 1968, D/- 6-5-1975 (Mad), 
- Reversed. 


*Against judgment of Suryamurthy, J. 
in C. S. No. 81 of 1968, D/- 6-5-1975. 
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The general rule is that the rate of 
the interest pendente lite should be at, 
the contract rate unless there are cie- 
cumstances which would disentitle the 
plaintiff to have the same. The burden 
is on the defendants to show such 
cireumstances. Nothing has been spelled 
in the instant case so as to decline the 
award of interest at the contract raté 
` from the date of ‘suit till the date of 
decree. The trial Judge was not right 
in denying interest to the plaintiffs at 
the- contract rate from the date of suit 
till the date of decree. The trial Judge 
has not given amy reasons for award- 
ing interest for the said period only at 
the rate of 6 per cent per annum, in- 
stead of at the contract rate, viz, ‘104 
per cent per annum. It is not as if the 


defendant put forth any factor or 
circumstance -justifying such a denial 
C. S. 81 of 1968, D/- 6-5-1975 (Mad), ` 
Reversed. (Para 10} 
Cases ‘Referred: Chronological Paras 
(1974) 1 Mad LJ 334 7 
AIR 1967 SC 412 {d 


AIR 1960 Mad 359: (1960) 2 Mad ae 
81 i 

AIR 1950 Mad 654: (1950) ‘1 
181 

AIR 1944 Mad 105:1943 Mad WN 095 
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AIR 1940 PC 60:({1940) 1 Mad LJ. j 


AIR 1918 PC .249:48 Ind Cas 1: 16 Sr 
LJ 905 i 


NAINAR SUNDARAM, J.:— The de- 
fendant in C. S, No. 81 of 1968 on the 
original side of this court is the ap- 
pellant in this appeal. The respondents 
are the legal representatives of the 
deceased plaintiff who died pending. the 
suit. The deceased plaintiff laid the 
suit for -the recovery of the amounts 
due on a promissory note, marked in 
this case as Ex. P.1 dated 27-3-1967 
executed by the defendant for a sum 
of Rs. 49671 with interest thereon at 
10} per cent per annum. The defen- 
dant contended in the main that he 
had several monéy dealings with the 
deceased plaintiff from the year 1945; 
that the deceased plaintiff had been a 
professional money lender, that he had 
been charging interest on arrears of 
interest due on each. loan advanced by 

him under a promissory note and tak- 
` ing renewal promissory notes for the 
total amount including compound inter- 
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_ 17300, under 


-The defendant 
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est every two or three years; that for 
the suit promissory note, the actual 
amount borrowed by him was only Rs. 
four promissory notes, 
viz, Rs. 4000/- on 4-4-1955, Rs, 10000 
on 18-11-1955, Rs. 1700 on 1- 4-1958 and 
Rs. 1600 on 7-8-1961. that these pro- | 
missory notes were remewed by three 
promissory notes with added interest 
on {0-3-1958 for Hs. 18085; on 27-3- 
I961 for Rs. 26779 and on 12-3-1963 for 
Rs. 35341, and that eventually . the 
‘single promissory note for the consoli- 
dated sum of Rs. 49671/- including fur- 
ther interest and interest on interest 
due up to 27-3-1967 was taken from 
him The defendant wanted to be 
relieved and protected against such 
untenable, usurious, unfair and uncon- 
scionable claim of Rs. 32371/-, and he 
sought relief under the provisions of 
the Usurious Loans Act, and the Mad- 
ras Money Lenders Act by reopen- 
ing alf the aforesaid transactions prior 
to the suit promissory note and as- 
certaining the reasonable amount pay- 
able for interest. According to the de- 
fendant, upon such calculation, the inter- 
est lawfully payable on the principal 
debt of .Rs, 17300 will be less than Rs. 
10000. The defendant also refers to the 
prior litigation between him and the 
plaintiff in respect of the mortgage 
dated. ‘9-5-1949 executed by him in fav- 
our of the plaintiff for Rs. 3,15,600/- 
and the pendency of the Civil App. 
No, 2175 of 1972 before the Supreme 
Court of India. According to him, the 
final decision of the Supreme Court 
will enable this court to determine as 
to whether the suit promissory note 
also will get discharged or not upon re- - 
opening all the money dealings. be- 
tween him and the deceased plaimtiff. 
would also challenge 
the competency of plaintiffs 2 and 3 to 
come om record as the joint executors 
of the codicil purported to have been 
left by deceased plaintiff. Om the above 
pleadings, the following issues were’ 
framed for consideration — 


1. Whether the suit pronote is a 
renewal of prior pronote with added 
interest and interest on arrears of 
interest? : 


2. In the event of any: excess pay- 
ment being found in CŒ. A 2175 
of 1972, then is the defendant entitled 
to have the same adjusted in law or in 
equity in discharge of the admitted 
claim of the suit pronote? 
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3. Whether the defendant is entitled 
to relief under the Usurious Loans Act 
and the Madras Money Lenders Act; 
and if so, to what extent? 


4. Is the defendant entitled to have 
the decree, if passed, in this suit, stay- 
ed till the disposal of Civil Appeal on 
the file of the Supreme Court of India? 

5. Are the plaintiffs 2 and 3 entitled 
to the suit claim, as legal representa- 
tives of the deceased first plaintiff? 


6. To what relief, if any, are 
plaintiffs entitled?” 
Suryamurthy J. who tried and disposed 
of the suit found all the issues against 
the defendant and the suit was de- 
creed with costs as prayed for, less a 
sum of Rs. 34000 paid after suit. How- 
ever, the learned Judge granted inter- 
est at the rate of 6 percent per annum 
from the date of suit, As against the 
judgment and decree of the learned 
Judge, the present appeal has been 
preferred by the defendant. The re- 
spondents herein have filed the memo- 
randum of cross objections against the 
allowance of interest, only at the rate 
of 6 per cent per annum from the date 
of suit, instead of allowing interest at 
the rate of 10$ per cent per annum 
from date of suit till date of decree. 


2. In the appeal before us, Mr. M. 
Shamdas, learned counsel appearing for 
the appellant, would urge the follow- 
ing points in respect of the case of 
the appellant. The first submission of 
the learned counsel is that the learned 
trial Judge ought to have accepted the 
plea of the appellant that the suit pro- 
missory note is a renewal of earlier 
‘promissory’ notes with added interest 
and interest on arrears of interest. Se- 
condly, the learned counsel would, sub- 
mit, relying on two pronouncements of 
this court, that if the plea of the ap- 
pellant on -the first point is, accepted, 
this court has to draw the presumption 
that the interest charged was excessive 
and consequently, the transaction was 
substantially unfair and this would en- 
title the appellant to have the provi- 
sions of Section 3 of the Usurious 
Loans Act 1918 applied to the transac- 
tion in question. Learned counsel would 
also urge that the provisions of the 
Tamil Nadu Money Lenders Act (XXVI 
of 1957) ought.to have been applied by 
the learned trial Judge to two of the 
borrowings on the earlier promissory 
notes for Rs. 1700/- Ex. D. 3 dated 
1-4-1958 and for Rs. 1600/- on Ex D.4 


the 
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dated 7-8-1961. No other point was 
argued before us by the learned coun- - 
sel for the appellant. 

3. On the first submission, learned 
counse] for the appellant wants to rely 
on Exs, D-1 to D. 5, which, according 
to him, are the copies of the earlier 
promissory notes which preceded the 
suit promissory note. Earlier, in the 
course of the argument, the learned 
counsel was under the impression that 
the said copies have been marked with- 
out any objéction as to admissibility. 
But this stand of the learned counsel 
is found to be not correct, because the 
documents, Exs. D. 1 to D. 5 have, in 
fact, been marked subject to ad- 
missibility. As rightly pointed out by 
the learned trial Judge, the earlier pro- 
missory notes, treated as discharged on 


the execution of the subsequent 
promissory notes by the - appellant, . 
ought to have been returned to the 


appellant only, The appellant has no 
convincing explanation as to why he 
has not taken back the original dis- 
charged promissory notes. Learned 
counsel for the appellant made much 
out of the fact that the appellant, in . 


the course of his evidence as D. W-1,. . 


has stated that he has given notice to. 
produce the prior promissory notes, and 
on this basis of the statement of D. W.1- 
learned counsel for the appellant con- 
tended that the earlier discharged pro- 
missory notes were only with the de- 
ceased plaintiff, We are unable to ac- 
cept this argument. In the first place, 
by the time the suit was taken up for 
trial the original plaintiff was dead and, 
therefore, there was none to admit or 
deny this statement of D. W. 1. Se- 
condly, the appellant has not produced 
any copy of the notice which he claim- 
ed to have given for the production of 
the prior promissory notes. In view of 
this we are unable to hold that the 
discharged promissory notes, if any, 
were only with the deceased plaintiff. 
Exs. D. 1 to D. 5 are merely typed 
copies. There is no authentication as a` 
true copy in any of these documents. 
The appellant has not stated that these 
copies Exs. D. 1 to D.5 were made 
from or. compared with the originals. 
Hence no reliance can be placed on 
these documents to uphold the conten-. 
tion of the appellant that they evi- 
dence the transactions that are said to 
have preceded the suit promissory note. 
However, as the learned trial. Judge 
points out, Ex, P, 1 itself recites that 
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it was.in renewal of a promissory note 
executed by the appellant in favour of 
the deceased plaintiff for Rs. 44775/- 
on 12-3-1966., Apart from accepting 
this position, it is not possible to look 
into these documents to uphold the 
case of the appellant with regard to 
the earlier transactions. 


4. Then the question that comes up, 


for consideration is as to whether, 
when the accrued interest on an ear- 
lier promissory note is capitalised and 
added on to the principal and a fresh 
promissory note is taken for the com- 
posite amount, the transactions should 
be characterised as usurious, so as to 
attract the provisions of the Usurious 
Loans Act 1918. We are clearly of the 
opinion that there is no warrant to 
apply the provisions of the Usurious 


Loans Act 1918 to the instant case on. 


the ground that the transactions be- 
tween the parties were substantially un- 
fair in the sense, the interest charged 
was excessive. Section 3 of the Usuri- 
ous Loans Act 1918 relating to reopen- 
ing of transactions, as it stands amend- 
ed by Madras Act VIII of 1937, reads 
as follows:— 


“3 (1) Notwithstanding anything in 
the Usury Laws Repeal Act 1855 
(XXVIII of 1855), where in any suit 
to which this Act applies, whether 
heard ex parte or otherwise, the court 
haz reason to believe that the transac- 
tion was, as between the parties, there- 
to, substantially unfair, the court 
shall exercise one or more of the fol- 
lowing powers namely, 


(ij) reopen the transaction, take an 
account between the parties, and relieve 
the debtor of all liability in .respect of 
any excessive interest. 

(ii) notwithstanding any agreement, 
purporting to close previous dealings 
and to create a new obligation, reopen 
any account already taken between 
them and relieve the debtor of all 
liability in respect of any excessive 
interest and if anything has been paid 
or allowed in account in respect of 


such liability, order the creditor to re-. 


pay any sum which it considers to be 
repayable in respect thereof; 


(iii) set aside either wholly or in 
part or revise or ` alter any security 
given or agreement made in respect of 
any loan and if the creditor has part- 
éd with the security, order him to in- 
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debtor in such manner 
. extent as it may deem 


demnify the 
and to such 
just: 

Provided that, in the exercise of these 
powers, the court shall not — (i) re- 
open any agreement purporting to 
close previous dealings and to create 
a new ' obligation which has been en- 
tered into by the parties or any per- 
sons from whom they claim at a date 
more than 12 years from the date of 
the transaction; (ii) do anything which 
affects any decree of a court; 


Explanation ‘I — If the interest is ex- 
cessive the court shall presume that 
the transaction was substantially un- 
fair; but such presumption may be 
rebutted by proof of special circum- 
stances justifying the rate of interest. 
Explanation II — In the case of a suit 
brought on a series of transactions the 
expression the transaction means for 
the purpose of proviso (i), the first of 
such transactions; 


(2) (a) In this section ‘excessive’ 
means in excess of that which the 
court deems to be reasonable having 
regard to- the risk incurred as it ap- 


peared, or must be taken to have ap- 


peared, to. the creditor at the date of 
the loan, 


(b) In considering whether interest is 
excessive under this section the court 
shall take into account any amounts 
charged or paid, whether in money or 
in kind, for expenses, inquiries, fines, 


bonuses, premia, renewals or any other 


charges, and if compound interest is 
charged, the periods at which it is cal- 
culated and the total advantage which 
may reasonably be taken to have been 
expected from the transaction; 


Provided that in the case of loans to 
agriculturists, if compound interest is 
charged the court shall presume that 
the interest is excessive; 


(c) In considering whether a transac- 
tion was substantially unfair, the court 
shall. take into account all circum- 
stances materially affecting the rela- 
tions of the parties at the time of the 
loan or tending to show that the 
transaction was unfair including the 
necessities or supposed necessities of the 
debtor at the time of the loan so far 
as the same were known, or ma be 
taken to have been known, _ the 
creditor. a to eae 
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Explanation: Interest may of itself 
be sufficient evidence that the transac- 
tion was substantially unfair. 


- (8) This section shall apply to: any 
suit, whatever its. form may be, -if 
. such -suit is. substantially one for 
recovery ‘of a loan or -for ‘the enforce- 
ment of ahy ‘agreement -or security in 

respect’ of a loan’ or: for. the redemp- 
` tion. of ‘any such security. 


(4) . Nothing in this. section shall af- 
fect the rights’ of any transferee for 
value who satisfies the court that the 
transfer, to him was bona fide, and 
that he. had at the, time-of such trans- 


* fer no notice of any fact. which would 


have entitled the debtor -as against the 
lender: to relief under this section. ` 

. For 
the word ‘notice’ shall have the samé 
meaning as is: ascribed to it in Section 


4-of the Transfér of Property Act 1882. . 


(5) Nothing ,in this: section shall . be 
construed as derogating from -the -exist- 


` ing’ powers, of, jurisdiction of any 
court”, o f a ae 
Learned ` counsel, for the appelant 


places „strong reliance on the judgment 


of. Patanjali Sastri J. in - Venkanna 
Chettiar and: Sons : iv.. Shaik Md. Row- 
ther, 1943 Mad WN 695: (AIR 10944: Mad 
105) as well as, the judgment, of a 


Divi sion pan consisting of- Rajaman-' 


nar“ C.' and - the _Krishnaswami 
Nayudu F. ‘in, Sevugañń` Chettiar ‘v: 
Chinnasainj- Chettiar 1950-1’ Mad LJ 181: 
(ATR ©1950 Mad- 654),” wherein -thé 
Bench ‘approved. -the dictum of Patanjali 
Sastri , J; in the earlier: case. ‘In’. our 
view,” ‘these two decisions have no rele- 
vance to the facts of the present case. 
Patanajali Sastri J. as . well 
_ learned Judges’ of the Division Bench 
in the above two cases, were concerned 
with debtors - who . were agriculturists, 
so as to. attract the proviso added on 
to sub-section (2) (b) .of Section ` 3 of 
the Usurious Loans: Act 1918, by the 


Madras ° oe VIO of 1937 which proviso 


has laid down that if ‘compound ` inter- 
est is charged, the court shall: -'pre- 
sume that ‘the interest is excessive: “In 
the present case, the appellant ‘is © not 
admittedly an agriculturist, so as to 
attract the said proviso, Patanjali Sas- 
tri J. pointed, out - ‘that though there 
was no- stipulation in advance to pay 
compound - interest with rests, where 
accrued interest was capitalised and 
added to the principal at each’ settle- 
ment of account and it was agreed 


Ki Appa Rao v. V. L. Varadaraj - 
the ` 
Act and; 


the 


the purposes of this sub-section, ’ 
-say that the. 


-as the- 


A. I.R. 


that the composite - ` sum.. should bear. 
interest at the same rate, it amounted 
to-charging -compound interest. The 


. Division’ Bench in Sevugan Chettiar v. ` 


Chinnasami- Chettiar 1950-1 Mad LJ 
181: (ATR .1950 Mad 654) also. found. 
that the defendants: in- that case’ though - 
were not agriculturists within the mean- 
ing of the Madras. “Agriculturists-- Re- 
lief Act, they were agriculturists with- 
in the meaning of the Usurious Loans 
it was. only . in, that. context, 
Division Bench. . approved the dic- 
tum ‘of .Patanjs i, Sastri J. in.. the ear- 
lier ‘case with regard to the charging : 


- of compound interest. 


5. If this position is made lade 
then the question is; whether in the 
instant case, the ‘interest. charged. could 
be characterised’ as excessive, :so as to 
; transaction. was substan- 
tially unfair, . attracting Section 3 of 
the Usurious Loans. Act, Sub-section (2) 
of Section 3 itself’: delineates. the test - 
to bé! applied by the court to - find out. 
as to whether the: interest charged.. was — 
excessive. and as to whether a parti- 
cular transaction was: ‘substantially un- 
fair, In. Billamal v. Ahad Shah 48 Ind 
Cas 1: (AIR ..1918° PC 249); -the Privy 
Council recognised . the justification for . 
adding. on the. accumulated interast 
uřder. an earlier. transaction . in, the 


fresh | transaction’, and the following ob- 


servation of the Privy Council’ bririgs 


out the position succinctly: — ' 


“A borrower who obtains: a -loan se~, 
cured bya promissory note on. quite . 
reasonable ‘terms, -by neglecting to pay . 
the note on maturity, further neglect- ` 
ing to pay the accruing, interest for 
the ‘several. years’ following and then . 


- giving a renewal note for the ‘original 
` debt plus the capitalised interest, could . 


produce a result which might ‘at first. 
sight, appear : oppressive, and yet there. 
would, be nothing. harsh, or . unconscion- 


able in the creditors demand, since. the» 


added ; interest only accumulated _whilé 
he: forebore to enforce the payment of 


the sums from time to time’ ‘due. to him 
. (at P.. 3). n 
6. ` In ' Chettambaram Chettiar- v. Loo . 


Thon Pod, 1940-1 Mad LI 68; (ATR ° 


"1940 PC 60) | the Privy Council’ opined 


that where a loan. ‘has- ‘been incurred 
for interest and this interest’ is added 
to the amount agreed to be due when a 
new transaction is agreed between the 
parties which inéludes the . payment of: 
interest as an acknowledged debt, this 


E 
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is not in principle open ‘to any sound. 
objection. However, on 
that case, which involved transaction 
of loan and charge, the interest charg- 
ed being 24 per :cent per: annum, 
and such interest.: charged at that 
rate was, on each transaction, capitalis- 
ed and made payable by monthly 
instalments, the charging of 24 per 
cent interest per annum was presumed 


to be unfair and was reduced to - 15° 


per cent compound interest. 


7. It must be pointed out that the 
charging of compound interest by it- 


self is not per se usurious except in ' 


the case of an agriculturist and that 
too; by virtue of the proviso added to 
clause (b) of sub-section (2) of Sec. 3 
of the Usurious Loans Act 1918 by the 
Madras Act VII of 1937. The factors 
that should weigh with the court tọ 
find out as to whether the interest 
charged is usurious or not are those 
found in Clauses (a) to (d) of sub-sec- 
tion (2) of Section 3. In Gopala Menon 
v. Sreenivasa Varadachariar 1960-2 
Mad LJ 81: (ATR 1960 Mad 359), Raja- 
mannar C. J, and Ganapatia Pillai J., 
pointed out as follows — 


“We are clearly of opinion -that to 
Tay down the absolute maximum rate 
of interest beyond which interest would 
be excessive within the meaning of 
the: Usurious. Loans Act. would be in- 
direct contravention of. what is laid 
down in the Act itself. Sec. 3 (2) - (a) 
(b) and (c) of the Usurious Loans Act 
which continues to be applicable not- 
withstanding the . Madras Amendment 
makes it abundantly clear. that in de- 
ciding whether the interest charged is 
excessive, several factors have to be 
taken into consideration. One important 
fact will be the risk incurred as it ap- 
peared or must be taken to. have ap- 
peared, to the creditor at the date of 
the, loan. In considering the question 
of risk, Section 3 (2) (a) enacts that 
it will be material to take into account 
the presence or absence of security and 
the value thereof and the financial 
condition of the debtor and the result. 
of any previous loan transactions 
known to the creditors. If compound 
interest is charged, the periods at which 
it is calculated and the total advantage 
which may be reasonably expected to 
have accrued from the transaction are 
important factors.” 

As to the justification for consolidating 
the principal and interest due under 
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the earlier promissory note as recited 

in Ex, P. 1, and: making the consoli- 

dated amount: the consideration for 

Ex. P. i, the learned trial Judge has 

set out the: relevant, factors in 

course of his judgment in. the follow- 
terms:— 

“The defendant herein had instigated 
his son K. Satyendran Kumar to insti- 
tute O.S. 39 of 1957 on the file on this 
court, impugning the mortgage execut- 
ed by: him in favour of the deceased 
plaintiff. Subsequently, the defendant 
instituted C; S. No. 140 of 1967 on the 


‘file of this court for a declaration inter 


alia that the mortgage deed dated 9-5- 


-1949 executed by him in favour of the 


deceased plaintiff for Rs. 3,15,000, 
stands: completely discharged and that 
two promissory notes dated 21-3-1967 
for Rs. 49771 and Rs. 13429 also stand 
completely discharged. He further pray- 
ed for a decree against the deceased 
plaintiff for a sum of Rs. 10000/- or 
any other sum that may. be found due 
and owing on taking: of accounts. He 
also prayed for a permanent injunc- 
tion -resfraining the deceased plain- 
re- 
spect of the. aforesaid -two~ promissory 
notes, In lendmg money to a per 
son of this- character, the deceased 
plaintiff was 
risk”. 

No ežception could be taken to the 
above view of the learned trial Judge 
and we are clearly of the opinion that 
the considerations that. weighed with 
are relevant ‘and 
they fit in with the provisions of sub- 
section (2) of Section 3 of the Usuri- 
ous Loans Act 1918. That apart, we 
may also point. out that even according 


to the appellant, as far as the present - 


suit is concerned, the first transaction 
commenced .on 4-4-1955. But even ear- 
lier, on .9-5-1949, the . appellant had 
borrowed a sum of Rs..3,15,000/- under a 
mortgage. - Thus, when. the deceased 
plaintiff ‘advanced loans. subsequently. 


„he was doing so without any security 


and therefore, was running a great risk 
in. lending the money. This factor has 
also to be taken into account for the 
purpose of finding out as to whether 
the rate of interest is excessive or usu- 
rious, or not. In this context, we may 
also refer to the judgment of the Sup- 
reme Court in Varadachariar v. Gopala 
Menon AIR 1987 SC 412, 
award of 
ten per cent compound interest with 





the . 


certainly taking a great, 


where the. ` ` 
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yearly rests as meeting the justice of 
the case. That was a case of a mort- 
gage and the security was found to. be 
not adequate and there was also 
threatened litigation. In N. A. Fernando 

v. Subbiah Iyer 1974-1 Mad LJ 334, 
‘one of us, Ismail J. as he then was, 
speaking for the Bench, clearly pointed 
out that no hard and fast rule can be 
laid down either with reference to the 
percentage of interest or with refer- 
ence to the. nature of interest, whether 
simple or compound, for the purpose of 
determining whether the rate of inter- 
est charged ina particular case was 
excessive or not. In that case, the rate 
of interest originally stipulated was 
only 2 per cent simple interest per 
annum and only in default of payment 
of interest every month, the docu- 
ment provided that it must be added 
on to the principal, and the interest 
thereafter would be at 134 per cent 
per annum and consequently the Divi- 
sion Bench held that the above rate of 
interest per se cannot be said to be 
excessive. In view of the above posi- 
tion, we do not find any substance in 
the second’ plea of the learned counsel 
for the appellants that the interest 
charged was excessive and consequent- 
ly the transaction was substantially un- 
fair sò as to attract the provisions of 
the Usurious Loans Act, 1918. 

8. Coming to the last submission of 
the learned counsel for the appellant 
that at least in respect of Exs. D,3 and 
D. 4 the learned trial Judge ought to 
have applied the provisions of the 
Tamil Nadu Money Lenders Act (XXVI 
of 1957). we have already held that 
Exs. D. 3 and D. 4 cannot be looked 
into to spell out anv earlier transac- 
tion as alleged by the appellant. They 
are . totally inadmissible and hence, 
there is no question of applying the 
provisions of the Tamil Nadu Money 


“Lenders Act (XXVI of 1957) with re-- 


gard to any such transactions, regard- 
ing which there is no accevtable’ mate- 
rial before us. 


9. In our view, the appeal by 
defendant-appellant lacks merits and 
the same will stand dismissed with 
costs of the respondents. - g 


10. Coming to the eross-objections 
preferred by the respondents in the 
appeal, who are the plaintiffs brought 
on record in the suit on the demise of 
the original vlaintiff, we are of the 
opinion that the learned trial Judge is 
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not right in denying interest -to ‘the 
plaintiffs at the contract rate from the 
date of suit till the date: of decree. The 
learned trial Judge has not given--any 
reasons for awarding -interest -for. the 
Said period only at the rate of 6 per 
cent per annum instead of at the con- 
tract rate, viz., 10} per cent per annum. 
It is not as if the appellant put forth 
any factor or circumstance: . justifying 
Such a denial. The general .rule is that 
the rate of interest pendente lite 
should be at the contract rate 
unless there are circumstances which 
would disentitle the plaintiff to have 
the same, The burden is on the appel- 
larits to show such circumstances. Noth- 
ing has been spelled out before us 
so as to decline the award of interest 
at the contract rate from the date of 
suit till the date of decree. Hence, we 
feel obliged to interfere with this part 
of the judgment and decree of the 
learned trial Judge and the memo- 
randum of cross objections filed by the 
respondents in the appeal is allowed 
and the decree in the suit will stand 
modified, awarding interest at the rate 
of 10} per cent per annum from the 
date of suit till the date of decree, 
The respondents will be entitled to 
their costs in the memorandum of 
cross objections, 

- Order accordingly. 
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tion 19-A of the T. N. Act 26 of 1948 
fs absent in Act. 30 of 1963 — The 
Government - in whom the land had 
vested could however grant patta to 
the building owners independent of the 
Act, ILR (1975) 1 Mad 501 and S. A. 
1139 of 1969 (Mad), Overruled. (T. N. 
Estates (Abolition and Conversion into 
Ryotwari) Act (26 of 1948), S. 19-A). 
Since Section 3 specifically saves 
only the express provisions of the Act 
and in view of the general vesting 
contemplated by clause (b) of Section 
8 persons owning land granted as 
minor inam or alienees from such 
grantees could not be held to continue 
to own such lands (sites) over which 
others have built superstructures. The 
grantee or his alienee could avoid the 
vesting of the site only if he had put 
up the building himself and not when 
some one else had put up a building 
therein. The grantee or the alienee own- 
ing only the land would not be en- 
titled for a ground rent patta under 
Section 13. Neither they were entitled 
for a ryotwari patta under Sec. 8 (1) 
since. the land on which a building was 
put up could not be considered to be 
and’ falling within the purview of 
Section 8. The persons owning the 
buildings alone would not be entitled 
to a patta under Section 13 in the ab- 
sence of a provision in the Act akin to 
Section 19-A of the T. N. Act 26 of 
1948. The Government in whom the 
land got vested under Section 3 (b) 
could however grant patta to such per- 
sons owning the buildings alone out- 
side the provisions of the Act. 1979-1 
Mad LJ 443 and AIR 1971 Mad 474; Foll. 
ILR (1975) 1 Mad 501 and S. A. No, 1139 
of 1969 (Mad). Overruled. — 
(Paras 3 to 6) 
Cases Referred : Chronological Paras 
(1979) 1 Mad LJ 443 3 
ILR (1975) 1 Mad 501 2, 3 
AIR 1974 Mad 98:86 Mad LW 577 3 
“AIR 1971 Mad 474: (1971) 2 Mad 
278 L 
(1969) S. A. No. 1139 of 1969 (Mad), 
Ramachandra Pillai v. Shanmugha 
Pillai l 2,3 
M. R. Narayanaswami for R. Bala- 
stbramaniam and D. Raju, for Appel- 
lants; N. R. Chandran for Addl. Govt. 
Fleader No. 2, V. Natarajan, V. Nicho- 


las, E. Padmanabhan and G. M. 
Nathan, for Respondents, 
V. RAMASWAMI J.:— The land in 


RC No, 209/1 in Tiruppur. village, Pal- 





` of the Tamil Nadu 


-vesting date is 15-2-1965. 
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ladam taluk, Coimbatore District com- 
prised in T. D. No. 174 was a Devada- 
yam minor inam land and it was gran- 
ted to one Mavalinga Naicker, for per- 
forming ‘ugranam service’ in the tem- 
ple: of Sri. Visweswaraswami and 
Veeraraghava. Perumal at Tirupur. On 
a reading of the provisions of the Inam 
Fair Register extract relating to this 
minor inam, the settlement Tahsildar 
came to the conclusion that it is per- 
Sonal inam burdened with service of 
the. categories specified in Section 8 (5) 
Minor Inam (Ab- 
olition and Conversion into Ryotwari) 
Act (Act XXX of 1963), (hereinafter 
called the Act). This finding that itis 
a personal inam burdened with service 
is not in dispute in this case. The 
grantee. alienated the property by way 
of permanent lease sometime in 1864. 


Subsequently the grantee sold and re- 
leased the right of revision thus 
making the lessee an alienee of. the 
grant itself. Though there was an 


attempt by the Government to resume 
the. land on the ground of non~perform- 
ance of service, that ultimately ended 
in a settlement accepting the alienation 
as valid. This minor inam was notified 
under the Act and taken over and the 
It appears 
that almost the entire area became 
house sites and on the date when the 
minor inam was notified and taken 
over, there were buildings on the sites. 
These properties were divided into two 
schedules in the order of the settle- 
ment Tahsildar. Schedule-A related to 
cases where the buildings and sites 
were owned by a single individual. 
Schedule B related to cases where the 
superstructures were owned by differ- 
ent persons, but the sites were owned 
by the alienees from the grantee who 
will hereinafter be referred to as the 
and owners’. The Settlement Tahsil- 
dar following a decision of this court 
reported in Silambani Sri Chidambara 
Vinayagar Swami Devastanam v. Durai- 
sami Nadar, 1971-2 Mad LJ 278: (AIR) 
1971 Mad 474) held that the persons 
who owned the buildings and the sites 


would be entitled for a patta under 
Section 13 of the Act. In respect of 
these cases where -the | superstructures 


are owned by different persons and not 
by the owners of the sites, a joint 
patta was directed to be issued in 


‘favour of the persons owning the super- 


structure ` 


and the land owner, Both 


tA 
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the and! owners and the owners’ of the 
buildings preferred appeals in respect. 
of cases where there, were `» directions 
‘for issue of- joint pattas:. claimed that 
each was entitled to separate pattas 
‘ under Section. 13. .The Tribunal. held 
that unless. a person . ewns. both. the 


buildings. and the site, patt@ cannot be- 


granted. tothe. owner: :of the. . building’ 
alone atid rejected the:-claim. by the: 
owner of. superstructures. But the . Tri- 
bunal directed the issue of patta: to, the. 
land owners’ on the ground that. they 
are the. «owners: of the’ sités-. and. 
that therefore. they must be deemed to 
be the awners of the -buildings and ac- 
- cordingly patta hası to be issued . to 
_ them: under Section 13. It. is as‘ against 
‘this judgment, these batches of cases are 
. filed: Ba 


2. 'The finding that the appellantsin ' 
all these. cases are the owners of. the . 


superstructures. eoncerned in these cases 
is a concurrent finding and there are- 
. no grounds also to. ‘interfere with. >the 
same, : The finding of the “Tribunal that 
the. land, owner owned the site is a 
legal inference made. by: the Tribunal 
and that, is disputed in these: cases:.Ac- 
cording to the learned’ counsel.. for the. 


appellants ‘in view: of the- decisions ` of ' 


this court, the land owner cannot claim. 
a ryotwari patta under Section 8 (1) in 
respect of the site alone, nor can. he 
claim a patta under Section 13 in re- 
spect of the building and the site as he 
‘did' not own the superstructure on the 
site, 
the’ decision in Sri Kumara Kattalat 
Subramaniaswami Devastanam at Mayu- 
ram v. Sundaram Chettiar ILR (1975) 


S 


i Mad 501, and` an unreported judg- 


ment in Ramachandra Pillai v.' Shanmu- 
gha Pillai, (S. A’: 1139 ‘of 
Ramanujam J.) the Tearned’ counsel for 
the respondent (land owner) contended 
that’ in spite of the provisions in Sec- 
tion 3 (b) of the Act, the land owner 
continued to be in constructive posses- 
sion of the site éven, after the notified 
date and that, therefore, ‘both . the legal 
_ title and possession are with .the - land 
‘holder and aş such ’he will either be 
entitled to a ryotwari patta under Sec- 
_tion 8 (1) or for a patta under Sec. 13 
itself as a person owning thé. site. ` 


3: Before dealing with these “rival 


‘contentions, I may refer to the relevant 
provision under Section 13, which reads 
. as follows— 


K. Vellappa Gounder & Sons v. K. S.-T.:Chettiar 


' within’ the limits of 


-building and the site are. 


On the other ` hand, . relying on- 
.Tó hold that the landholders. 


1969 by. 


ALB: 


Every. building situated 
anı inam land 
shall, with effect on.'ang from the -ap~ 
pointed day, vest in the person who 
owned it immediately’ before that. dağ ` 
but the. Government shall: -be ‘entitled 
for éach* fasli oe commencing . with - 
the fasli -year -whieh the appointed 
day falls tolevy ` "the. AOTRE assess“ | 


PG 13 (1) , 


‘ment thereon. `, 


(2) In this Section building includes 
the. site on which ft stands and any 
adjacent premises occupied ‘by an ap 
purtenance thereto”, ` 


There was ‘a` similar, ois in 
Madras Act 26 of 1948 in ‘Secs. 18 (4)- 
and 18 -(5).. On a construction of these 
provisions a Division ‘Bench of this 
Court in Silambani Sri, Chidambaram i 
Vinayagar Swami Devastanam v, Durai- . 
swami Nadar, (1971) 2 Mad LJ 278: (AIR 


‘1971 Mad 474). held that the provisions- 


will be attracted only to cases where 
the. building as well as the site on 
which it stands.belong to the same per-, 


son on the date of notification and ‘it `` 


case where the 
‘owned... by, 
different persons, A similar- provision 
in-Act 26 of 1963.was considered by. 
another Division Bench in Somasurid-~ 
ram Pillai v- ‘Dorairaj, 1979-1-Mad -LJ. 


will not apply to a 


` 443, it was held in this case.. that in 


a case where the superstructure is 


‘owned by a person. other, than ` the 


landholder, the site over ‘which the 
building stands will: not vest in the 
landholder and that Section 3 (b) will 
vest the site also-in the Government,|_ 
continue 
to own the site over which: the build- 
ings have been built by the tenants 
notwithstanding the notification, will be 
against the teeth of the general vest-, 
ing contemplated in Section 3 (b). He 
can avoid that vesting of the site only. 
if he had put up the: ‘building himself)’ 
and not. when someone else had rut 
up a building therein. The. landholder 
cannot take. advantage of the existence 
of the buildings put up by somebody 
else to claim that the site continues 
to vest in him. The Bench also held 
that Section 3 (b) contemplates the 
vesting of. all lands including gramana- 
tham. But an exception has' ‘been made 
in Section 18 in respect. of, poromboke 
lands on which | buildings > had - been 
erected, by treating such lands as part 
of the buildings and vesting them in 
the person owning. the buildings. In 
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Another: Bench decision reported ‘in 
Natarajan v. Ram Kunnuthai 86 -Mad 
L W 577: (AIR 1974 Mad 98), cand 
ing the Scope of vesting under Sec. . 

(b), and’ the provisions of Section 18 a 
Madras Act 26 of.1948, this Càurt` held. 
that the, efféct of Section 18 4) is to 
recognise - the pre-existing owner ofthe 
-building în the persons concerned and 
if the ‘land and: the . building are not: 
owned by the same individual. vesting 
under Section 3 (b) will not be affected. 
The provisions of Section 3 (b) and 
Section 13 of the Minor Inams | Act 
that they are similar to Sections 3 (b) 
and 18 (4) and 18 (5) of Madras Act 
26 of 1948. The ratio of the judgments 
are clearly applicable for the inter- 
pretation of Sections 3 (b) and 13 of 
the Minor Inam Act. Therefore, wn- 
less a person owns both the building 
and the site on which the building. is 
situate; it will not vest in him so as to- 
enable him to obtain. a. ground rent . 
patta under Section 13. The decisions 
in ‘Ramachandra’ Pillai v. Shanmugha — 
Pillai S. A. No, 1139'.0f°1969 (Mad) and 
Sri Kumara Kattalai Subramaniswami 


Devastanam, Mayuram ‘vy Sundarara- 
julu Chettiar ILR (1951) 1 Mad 501, 
were rendered by Justice Ramanujam. 


Though there were certain stray’ ob- 
‘servations which may lead to an argu- 
ment that in the case of sites in which 
there are buildings,’ Section 3 {b} would 
not be operative, those decisions cannot 
be taken as authorities for that posi- 
tiun in view of the Division Bench 
judgment in Somasundaram ` Pillai -v. 
Durairaj 1979-1 Mad LJ 443, to. which 
the learned Judge was a party and in 
fact, the judgment was written by the 
Same learned Judge. “As -already noted 
in Somasundaram Pillai v.: Dorairaj 
1979-1-Mad LJ 443, -the Bench held 
that in cases where the bitildings have 
“been: built by parties other than the 
Jandholder, the vesting contemplated 
‘under -Section 3 (b) cannot be affected 
and the’ site is vested in the Govern- 
ment and not in ‘the landholder. : 

4. It is, therefore, clear . from. the 
provisions of the Act and décided- cases 
that in order to enable a person to get 
a ground rent patta under Section 13, 
he must be owner of the site and the 
building: and if the: owner of the build- 
.ing is anybody other than ‘the land- 
holder, the land will be vested in the 
Government under Section 3 (b). Sec 
tion 3 specifically saves only the ex- 
press provisions in in. the Act. - 
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5. It: is: now. necessary to consider 
the other claim of the respondent land- 
-holder under Section 8 (1) of the Act. 
Under this provision; every person: who | 
is lawfully . entitled -tọ .the kudiwaram 
in an ‘inam land’ immediately ‘before 
the. appointed day: whether ‘such per- 
son is.an inamdar or not shall, with 
effett on and from the appointed day, 
be entitled to ryotwari patta in respect 
of ‘that. land’. ‘Inam land’ is defined in 
Section 2 (7) as meaning any land com- 
prised in a minor inam. The question 
for consideration is whether the word 
‘land’ in these provisions will include 
the site on which a building is con- 
structed. Under Sections 8 (1) and 8 
(2), ryotwari pattasi are to be granted 
to the .person: who is entitled to the 
case 
of institutions owning both warams to 
the persons referred to in sub-clause (2), 
Section 9. provides that where no per- 
son is entitled to a ryotwari patta under 
Section 8 and the land is vested in the 
Government, the persons specified : 
therein shall be entitled to ryotwari 
patta. The condition teferred.to there- 
in refers to personal cultivation ‘of such 
land. 


-e Section 10 refers to lands in res- 
pect of ‘which ryetwari patta could be 
granted’ They are, forests, beds and 
bunds of tanks and of supply, drainage, 
surplus or irrigation channels, threshing 
floor cattle stands. village sites, cart 
temple sites..and such 
other lands situated in any minor inam 
asare setapart forthe. common use of 
the villagers,. rivers, streams and other 


. porombokes and also private tanks and 


ooranies. It may be possible to con- 
strue .as-contended by the learned coun- 
sel for the respondent that except in 
respect of lands mentioned in Secs. 10 
and 10 (A), in respect of all other lands]. 


‘Section 8 would apply. But even. so, 


we are not convinced that the land in 
Section 8 would include the site on 
cted, - Though 
normally the ‘land’-in Section 8 con- 
struing in conjunction with Section 9 
would bring within- it only cultivable 
land, it is not necessary for the purpose 
of this case to give a final decision on 
that question except.to state that it 
will not include the site on which a 
building is situate. With reference to 
Section 18, the notification in GO 


No. 401 Revenue dated 15-2-1965, desi- 
’ gnating the authorities and officers by . 
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whom the power 
under that provision, states that 


shall be exercised 
the 


power. to decide the claim of any per- - 


son for ground rent patta, is vested in 
Assistant Settlement Officer whereas 
with reference to the provisions in Sec- 
. tion 8 or 9 it is stated that the power 
is ‘to decide the claim of any person 
for ryotwari patta. Thus, ryotwari 
pattas are issued under Section 8 or 
9 which would normally mean with 
respect to cultivable lands in the inam 
estate and ground rent patta is appro- 
priate only to a case of non-cultivable 
lands such as house sites, The respon- 
dent-landholder would not, therefore, 
be entitled for any patta under Sec- 
tion. 8 (1) in respect of the 
which the building stands. The net re- 
sult of the above discussion is neither 
the landholder will be entitled for a 
patta either under Section 8 (1) or Sec- 
tion 13 nor the appellants who are the 
owners of the- superstructures alone 
would be entitled to a patta under Sec- 
tion 13. There is no provision similar 
to. Section 19-A of: Madras Act 26 of 
1948 where admission to non-ryotwari 
land by a landholder could be recog- 
nised by Government. But all the same, 
the provisions of the Minor Inams Act 
or any other provision do not prevent 
the Government considering the claims 
of the owners of the building for grant 
of patta outside the provisions of the 
Act. Therefore, it would be open to 
the persons who are owning the build- 
ings to apply to the Government in 
whom the site is vested by virtue. of 
Section 3 (b), for. grant of a ground 
rent patta outside the provisions of the 
Act. The orders of the Settlement 
Tahsildar and the Inam Tribunal in so 
far as the lands which are the subject 
ma'ters of these appeals are concerned, 
are therefore, set aside and the owners 


of the buildings are directed to ap- 
proach the Government if they so 
choose. There will be no order as -to 
costs,’ À : 


- Judgment accordingly. 
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Angalammai © Ammal, Appellant v. 
The District Collector, Tiruchirapalli 
others, Respondents. 

Writ Appeal No.: 66 of 1976, D/- 
17-12-1979.* 


(A) Civil P. C. (5 of 1908), Sec. 144 
— Execution sale of A’s land to B 
subject to. Government ` loan — Sale 
set aside at A’s instance and restitution 
by way of possession obtained by A— 
the meantime paid 
by B to Government, refunded by Gov- 
ernment to B — Held, amount was 
rightly refunded by Government to B 
— Payment made by B was in his own 
right and not as A’s agent and, there- 
fore. was of no avail to A for challeng- 
ing subsequent revenue sale for re- 
covery of loan. W. P. No. 2956 of 1972 
D/- 20-11-1975 (Mad), Affirmed. 

(Para 5) 

(B) Tamil Nadu Revenue Recovery 
Act (2 of 1864), Sections 36 and 38 — 
Failure to affix copy of sale notice on 
land to be sold — It is an illegality vitiat- 
ing sale and not irregularity covered by 
Section 38. W, P. No. 2956 of 1972 
D/- 20-11-1975 (Mad), Reversed. (Con- 
stitution of India, Article 226). 

There isno gainsaying the importance 
of complying with the requirement of 
affixing a copy of the sale notice on 
‘a conspicuous part of the land-to be 


‘sold, A mere survey number given in 


the sale notice may not be sufficient 


‘for the intending purchaser to identify 


the land so that he can make up his 


‘mind as to what price he should offer. 


It is only the fixing up of a copy of 
the notice on some conspicuous part of 
the land that will enable an intending 


‘purchaser to identify and localise the 


land -and -also assess its value so that 


‘he will be in a position to offer a pro- 


per price for the land. The- eonclusion 
is, therefore, irresistible that the re- 
quirement that a copy of the sale 
notice should be affixed on some con- 
spicuous part of the land sought-to be 
sold is a basic and inescapable obliga- 
tion imposed ‘on the revenue authori- 
ties conducting the sale. The failure 
to -observe such a requirement, which 
is basic, will constitute an . illegality. 





Against. Judgment of Ramanujam J. 


. in W..P. No. 2956 of 1972, DE: 20-11- 
1975, 


Sra re Petes 
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It is not a mere . irregularity covered 
by Section 38. If such an illegality is 
established, it is. certainly open to the 
owner of the land,-whose land has been 
sold away, to approach a civil court or 
the High Court in exercise of jurisdic- 
tion under Article 226 of. the Con- 
stitution to ask for relief by way of 
setting aside the sale. W. P. No. 2956 
of 1972. D/- 20-11-1975 (Mad), Reversed: 
(1899) ILR 22 Mad 440, Disting. 
. (Para 9) 
(C) Tamil Nadu Revenue Recovery 
Act (2 of 1864), Section 44. Proviso — 
Sale for recovery of Government loan 
amounting to Rs. 2518/- — Entire land 
of 3.40 acres sold which fetched 
Rs. 8100/- — Held, sale of entire land 
being unnecessary to fetch amount 
sufficient to discharge loan was against 
prohibition imposed by proviso and 
hence constituted illegality vitiating 
sale. W. P. No. 2956 of 1972, D/- 20-11- 
1975 (Mad), Reversed. 
(Paras 11, 12) 
Cases Referred: Chronological Paras 
AIR 1945 PC 178:1946 All LJ 1 6 
ATR 1935 Mad 459 ; 6 
(1899) ILR 22 Mad 440 , . 6,7 


. -S. Palaniswami and P., Navaneetham, 
for Appellant; The Govt. Pleader and 
Peter Francis, for Respondents, 
ISMAIL, C. J.:— This is an appeal 
against the ;judgment of Ramanujam 
J. dated 20-11-1975, rendered in W.P. 
No. 2956 of 1972. The learned Judge 
disposed of two writ ‘petitions, - one 
W. P. No.° 2956 of 1972, : filed by the 
appellant . herein and the other W. P. 
No. 4576 of 1975 (Paramasivam Pillai v. 
Angammal and others) filed by the 4th 
. respondent herein, by a common judg- 
ment, For the purpose of. understanding 
the controversy between the parties, it 
is necessary to refer to certain: facts. 
2. The appellant was- the original 
owner of S. Nos, 163/1 and 163/3 of an 
extent of 3.20 and 0.20 acres respec- 
tively in Ariyamangalam village, Tiru- 
chirapalli taluk. She-had borrowed a 
sum of Rs. 1600/- on 21-10-1957 from 
the Government for the installation -of 
a pump set in the well- situated - in 
those lands under Taluk L. No. 22: of 
1967. She had earlier borrowed two 
loans from two creditors on the secu- 
rity of her lands. One of the creditors 
filed Ø. S.--660 of 1958 on the file: of 
the District “Munsif Court. Tiruchira- 
palli, for recovery of the amount due 
to him. In execution. of.the decree. ob- 


Collector, Tiruchirapalli ` Mad. 105 


tained in that suit, the said lands were 
‘brought to sale and actually sold in 
court auction to one Shanmugham 
Chettiar, , subject to the Government 
loan of Rs, 1600/- and the said sale 
was duly confirmed. The auction pur- 
‘chaser Shanmugham Chettiar applied 
to the Revenue -authorities for pay- 
‘ment of the loan amount outstanding 
‘on the lands and by proceedings dated 
2-1-1963, the auction 
directed to pay a sum of Rs, 2126.67/- 
in full discharge of the Government 
loan due by the appellant herein. Ac 
cordingly, the auction purchaser paid 
the sum on 5-1-1973. Meanwhile at 
the instance of the appellant herein, 
the District Court, Tiruchirapalli in 
C. M. A. 106 of 1961 set aside the court 
auction sale held in favour of Shanmu- 
gham Chettiar. The appellant there- 
after filed E. A. 2007 of 1965 for resti- 
tution by way of redelivery of the 
lands and succeeded in getting posses- 
sion of the property from the auction 
purchaser. The result of this was that 
the ownership to the property of the 
appellant herein was restored. In view 
of this, the District Revenue Officer on 
15-10-1968 directed -that the sum of 
Rs. 2126-67 
purchaser Shanmugham Chettiar to- 
wards loan No; 22 of 1967 should’: be 
refunded to him and that the security 
lands in S. Nos. 163/1 and 163/3 of 
Ariyamangalam village should be 
-attached and proceeded for the realisa- 
tion of the loan amount from the ap- 
pellant herein. Accordingly, action was 
taken for the repayment of the amount 
to Shanmugham Chettiar and for re- 
covery of the amount due to the Gov- 
ernment under the Tamil Nadu Re- 
venue Recovery Act 1864 (Tamil Nadu 
“Act 2 of 1864) (herinafter referred to as 
the Act) against ‘the appellant herein. 


3. During the course of these pro- 
ceedings, the appellant took up the 


` stand that the auction purchaser hav- 


ing paid the loan: amount in her name, 
the loan should be taken to have been 
discharged and therefore the amount 
paid by the auction purchaser should 
not have been returned to him without 
reference to her and the loan amount 
having been discharged by payment, 
there was no liability on her part to 
pay the amount again to the Govern- 
ment. The Revenue authorities did not 
accept this stand of the appellant and 
therefore brought the lands for -sale 





purchaser was . 


remitted by the auction `’ 
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under the Act., On 2-6-1970 the 
lands were actually sold in favour of 
the 4th respondent herein, the peti- 
tioner in W, P. 4576 of 1975. The apy 
pellant did not file an application to 
set aside the sale as per’ Section 37-A. 
-However, she filed an application under 
Section 38 which was not — successful. 
' The Revenue sale was actually con- 
firmed on 17-8-1972, by the 3rd respon- 
. dent namely, the Revenue Divisional 
Officer, Tiruchirapalli The appellant 
thereafter filed W. P. 29586 of 1972 to 
quash the proceedings of the 3rd res- 
pondent confirming the revenue sale 
contending that the revenue sale itself 
was illegal. Subsequent to the filing of 
- the said writ petition by the appellant 
herein, the Government passed an 
order in G. O. Ms. 620 Revenue dated 
14-3-1975 on the report of the Board 
of Revenue to the effect that as the 
appellant had disputed the liability to 
pay the loan amount, the Collector 
without deciding the question of labi- 
lity, should not have directed: the sale 
‘of the property in revenue auction and 
that therefore the writ petition filed by 
the appellant cannot be successfully 
defended. -In this view, the Govern- 
ment had asked the Government Plea- 
der to ` request the court. to set aside 
the sale and remit the case to the Col- 
lector with a direction to decide the 
‘question, of liability before invoking 
the Revenue Recovery Act. : The 4th 
respondent herein thereafter filed W. P. 
4576 of 1975 challenging the validity 
of the said Government 
14-3-1975. Ramanujam, J. by the im- 
pugned judgment dismissed both the 
writ ‘petitions. The dismissal .of W. P. 
4576 of 1975 has become final because 
no further proceedings have been insti- 
tuted against the judgment of Rama- 


nujam, J. It is as against the dis- 
missal of W. P. 2956 of 1972, the 
‘owner of the land has filed the pre- 
sent appeal, : 


4, Learned counsel for the appellant ` 


contends that Ramanujam, J. was in 
error in holding that the revenue auc- 
tion sale was conducted in accordance 
with law and: theréfore it was not Ule- 
gal For the purpose of appreciating 
this argument, itis necessary to men- 
tion the grounds © before the learned 
Judge.. The judgment of the learned 
Judge ‘itself points out that according 
to the appellant herein the entire sale 
proceedings are illegal and invalid for 
three reasons, namely— (1) that the 
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loan amount was not outstanding on 
the date of sale, (2) that the provisions 
of the Revenue Recovery Act and the 
principles of natural justice had been 
violated! and (3) that the lands are 
worth more than Rs. 60,000 and they. 
have been sold for a sum of Rs. 8100. 
All the said. three objections set out in 


- the’ judgment.of the learned Judge had 


been rejected, -and those . objections | 
were repeated before us in support of. 
the present appeal. 

5. As far as the first objection is 
concerned, we have no hesitation in 
holding that there is no substance 
whatsoever in the same, Once the exe- 
cution sale was: set aside at the in- 
stance of the appellant. herein and the 
appellant got restitution by way of 
getting back possession of the property, 
the: question of ` the former execution 
purchaser having . discharged the loan 
due by the appellant herein. to the 
Government did not arise. Shanmugham 
Chettiar when he paid the amount to’ 
the Government did not pay the same 
as the agent of the appellant herein or 
on her behalf or under her instruc- 
tions. At the time when the amount 
was paid by him, he had purchased the 
property in the court auction sale and 
the sale had been confirmed and con- 
sequently, he had paid the amount’ as 
successor in interest of the appellant 
herein in his own right. and not on be- 
half of the appellant. Once the court 
auction sale was set aside and ‘the ap- 
pellant obtained restitution, Shan- 
mugham Chettiar became a stranger to 
the property and even on the date 
when he paid the amount, he. must be 
deemed to have been a third party hav- 
ing nothing to do either with the proverty 
or with the appellant herein. Under 
those circumstances, the amount paid by 
Shanmugham Chettiar was rightly 
directed to be refunded, and the ap- 
pellant having pursued the matter re- 
garding the court. auction sale cannot 
now say that what was paid by Shan- 
mugham Chettiar was towards the dis- 
‘charge of her loan and his payment 
must be taken to be a payment by her 
and therefore the loan was not out- 
standing on 2-6-1970, when the pro- 
perty was sold by revenue auction. 


6. As far as the second objection is 
concerned, two aspects of that objection 
would appear to have been placed be- 
fore the learned Judge and the learn- 
ed Judge in his. judgment had dealt 


`- revenue due 
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with the same’ One objection _is‘in 
relation to. the failure-to comply with 
the requirements of Section. 36 of the 
Revenue Recovery Act. One of the 
requirements of Section -36.of the Act 
is that previous- to the sale, the -Col 
lector or’ other. officer empowered ~ by 
the Collector in that behalf, shall issue 
a notice thereof in English and’ in -the 
language of the district, specifying the 
name of the defaulter, the position and 
extent of the land and ‘of his buildings 
thereon; the amount of revenue assess- 
ed on the land, or upon its -different 
sections; the proportion ‘of the public 
' during the remainder of 
the current fasli; and the time, place, 
and conditions of sale, This notice shall 
be fixed up one month at least -before 
the sale in the Collector’s office. and in 
the ‘taluk cutchery, in the -nearest 
police station house and on some con- 
spicuous part of the land. One ‘of the 
objections raised ‘by. the appellant was 
that the notice referred to in this séc- 
tion had not been fixed up on some 
conspicuous ‘part of the land as requir- 


ed by Section 36 of the Act. Rama- ` 


nujam, J. found as a~- fact that -the 
notice was not fixed up on some con- 
spicuous -part of. the land: Notwith- 
standing this finding, the learned Judge 
went on to state: that this failure on 
the part of the authorities -herein did 
not invalidate the sale. The learned 
Judge observes as follows — l 
“Thus, the only ‘illegality pointed out 
and established is that the sale procla- 
mation has not been affixed in the: sale 
land. The question is whether that will 
invalidate the revenue sale. In Bom- 
mayya Naidu .v. Chidambaram Chettiar 
(1899) ILR 22 Mad 440, a Division 
Bench of this court dealing with the 
scope of Section 38 of the Revenue 
Recovery Act held that where the 
only irregularity shown was an omis- 
sion to display the notice of sale. in 
the Collector’s office and where. there 
was no evidence ‘to show that this has 
affected the attendance of buyers at- 
a place many miles distant where -thé 
sale actually took place, such an irre-. 
gularity ° cannot be said ‘to have 
caused substantial injury or loss and 
that, therefore, the sale cannot be set 
aside by a civil court, In that case, the 
court also held, that where a party 
seeks to set aside a revenue sale in -a 
civil court on the ground of irregu- 
larity or mistake in the conduct of 
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sale, he must establish, as in the pro- , 

-under : Section: 38, that sub- 
stantial injury has been caused’ by such 
irregularity or ‘mistake. and though 


direct evidence of such substantial in- 
` jury -is not. 


necessary to connect in- 
adequacy of the price realised with a 
material irregularity, where the’ latter 
has been proved, the relation of cause 
and effect. between the two may be. in- 


` ferred, where such. ‘inference is reason- . 


able. In Naganna v. Venkatarayalu, 


- AIR 1945 PC 178, the Judicial, Commit- 


tee had to deal ‘with the effect of ir- 
regularity in not affixing the sale 
notice .in the Collector’s office under 
the Civil. Procedure Code. It was argu- 
ed that’ though that. irregularity has 
been established, it has caused no sub- 
stantial injury and ‘that therefore the 
sale cannot be set. aside. In that con- 
nection, the Judicial Committee éxpres- 
sed :— ‘In order to set aside a sale under 
‘O. 21, R. 90, it should be proved, (1) 
that there was material irregularity or 
fraud. in publishing or conducting the 
sale, and (2) that the applicant had sus- 
‘tained ‘substantial injury by reason of 


. such irregularity or fraud. Mere ir- 


regularity or, fraud in publishing or 
conducting the sale will-not entitle the 
court to set it aside, unless upon the 
facts proved the court is satisfied that 
the applicant has sustained substantial 
injury by reason of such irregularity 
or fraud... It appears to their Lord- | 
ships.that upon the language of the 


` proviso- as it now stands, what is re- 


quired is that the court should be satis- 


‘fied that the applicant has suffered sub- 


stantial injury by reason of the mate- 
Tial irregularity or fraud, and if the 
court is so satisfied from the facts prov- 


_ed, then: the applicant may be said to 


have discharged his burden. Their Lord- 
„ships think thatthis burden may be dis- 
charged not only. by direct evidence 
connecting’ the material irregularity or 
fraud ‘with the substantial injury, but 
also by’ circumstantial’ evidence, that is 
evidence’ from which a reasonable in- 
ference may be -drawn that the sub- 
stantial injury was the result of the 
Material irregularity or fraud, ` as 
pointed out in Ramasesha Iyer v. Rama- 
nujachariar, ATR 1935 Mad 459 where 
all. the rélevant decisions have’ been 
considered. . The Madras and Calcutta 
High Courts have always been of this’ 


‘opinion.’ ” 


a Ramanujam, J. © thereafter ex- 
tracted“ another pornon, of the Judgment 


_ fetched in the revenue 
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of the Privy Council dealing with the 
irregularity in not affixing the sale 
proclamation in the Collector’s office 
as prescribed in Order 21, Rule 54 
read with Rule 67, Civil P. C. After 
extracting the said passage, the leam- 
ec Judge proceeds to state as follows: 


“It is true in this case the sale 


notice has not been affixed on the sale 


land and that is an irregularity, The 
question is whether it is a material 
irregularity which will vitiate the sale. 
The petitioner has not adduced any 
material to indicate that the non-affix- 
ture of the sale notice in the sale land 
has resulted in any substantial injury. 
The petitioner, in all her representa- 
tions before the authorities and in the 
affidavit filed in support of the writ 
petition has not alleged that the non- 
affixture of the sale notice has led to 
any substantial 
no material to indicate that the .price 
sale is low 
compared to the actual market value 
of the land. - Though the petitioner has 
alleged in the affidavit in support of 
the writ petition that the price fetched 
is inadequate, she has not attributed 
that alleged inadequacy of price to the 
non-affixture .of the sale notice in the 
sale land, Inadequacy of price may be 
susceptible of other explanation such 
as the apprehension on the part of the 
bidders that the purchaser will probab- 
. ly be involved in litigation. - It cannot 
therefore be inferred that inadequacy 
of the price if any is a direct result 
of the said non-affixture of the sale 
notice in the sale land.” 


Section 38 of the. Revenue Recovery 
Act, -1864, in sub-section (1) thereof 
provides that at any time within 30 
days from the date of the sale of im- 
moveable property, application may be 
made to the Collector to set aside the 
sale on the- greund of some material 
irregularity or mistake .or fraud, . i 
publishing or. conducting it, but, ex- 
cept as’ otherwise is hereinafter -pro- 
vided, no sale shall be set aside on the 
ground of any such irregularity or 
mistake unless the ‘applicant proves to 
the satisfaction of the Collector that 
he has sustained substantial injury by 
reason thereof. It may be noticed that 
this ‘section deals with only material 


irregularity or mistake or- fraud in © 
publishing or conducting the sale. 
This. section does not say anything 


about illegality. in . the .conduct of the 
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Sale itself, It is admitted that the Act 
itself does not bring out the distinction 
between an illegality and an irreg- 
ularity. On the other hand, the deci- 
sion in Bommayya Naidu v. Chidam- 
baram Chettiar, (1899) ILR 22 Mad 440 
referred to by Ramanujam, J. 
deals with only Section 38 of the Rev- 
enue Recovery Act already referred 
to. In that case also, after. the Col- 
lector dismissed the application filed 
under Section 38 of the Act, the mat- 
ter was taken to the civil court and 
the District Judge held that the notice 
of sale was not put up in the Collec-_ 
tor’s office, that this was an irregular- 
ity, but that did not furnish sufficient 
ground for setting aside the sale and - 
he also decided that he had no jur-’ 
isdiction to entertain the suit, It . was 
that decision which was taken up by 
way of appeal to this court in the 
decision referred to above. Consequent- 
ly, the learned Judges were concerned 
with the scope of Section 38 of the 
Act as to what constituted material 
irregularity and under what circum- 


` stances the appellant therein would be 


entitled to the relief of setting aside 
the sale. Therefore, this decision will 
be »f assistance only for the purpose 
of ascertaining the scope of the power 
uf the Collector under Section 38 and 
wi)] not be of any assistance to find 
out what can be said to be an ille- 
gality in the conduct of the sale and 
what can be said to be material ir- 
regularity in the publishing and con- 
duct of sale.. Even Mr. Peter Francis, 
the learned counsel for the 4th respon- 
dent had to rely only on the decisions 
of this court under Order 21, Rule 54 
and Order 21, Rule 90, Civil P. C. as 
to the circumstances under ' which an 
attachment or a sale can be set aside. 
He was not able to draw our attention ` 
to any direct -decision holding what 
would constitute an illegality. and what 
would constitute only an irregularity 
in the conduct of sale under, the Rev- 
enue Recovery Act, 1864, if a parti- 
cular statutory requirement has not 
been complied with. 


8. It is relevant in this context to 
refer to Appendix II of the Board 
Standing Order 41. Standing Order 41 
deals with the general procedure under 
the Tamil Nadu Revenue Recovery Act 2 
of 1864, with which we are concerned. 
There is Appendix III to para 26 of 
this Standing Order 41, and the signi- 
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ficance. of this Apperidix is that it enu- 
merates what ‘may ‘be’ said’ to be 
ilegalities and what may be said to be 
irregularities. ‘The said B. S. O. would 
appear to have been issued: with re- 
ference to an order of the Government 
in G. O. Ms. No. 686 Revenue dated 
20-3-1936. The preamble to this Stand- 
ing Order itself gives the- neces- 
sity for the Board pointing out the 
distinction between an illegality and 
irregularity under the provisions of 
the Act 2 of 1864 and enumerates the 
same, The preamble to the Board’s 
proceedings states — 


“In its proceedings No. 32, Press, 
dated 5-5-1923, the Board issued in- 
structions to subordinate officers to 


avoid certain irregularities frequently 
noticed in sales under the Madras Re- 
venue Recovery Act II of: 1864. As it 
has been found in practice that sub 
ordinate revenue officers find it diffi- 
cult to distinguish between  illegalities 
which contravene express provisions of 
law and thereby vitiate the sale pro- 
ceedings and irregularities which are 
merely infringements of executive in- 
structions issued from time to time, 
the Board has drawn up a list show- 
ing such illegalities and irregularities 
separately, The list as approved by 
Government is appended to these pro- 
ceedings, 


any of these 
themselves 


2, Officers committing 
irregularities will render 
liable to disciplinary action.” 


After this preamble, occur two head- 
ings; heading (a) enumerating the 
illegalities and heading (b) enumerat- 
ing the irregularities (a) (7) reads as 
follows — 


(a). The following are illegalities, as 


they contravene the express provisions 
of law and thereby vitiate the | sale 
proceedings : 

(7) Failure to affix the-sale notice 
No. 7 on the sale land (Section 36 se- 
cond of the Act). 

Under the heading (b) are enumerated 
what according to the Board constitut- 
ed mere irregularities and it states — 

“The following are irregularities that 
contravene the executive instructions 
issued from time to time by the Board 
and the’ Government Officers commit- 
ting such’ irregularities ` will render 
themselves liable to disciplinary ac- 
tion.” : - ` PGS Au 5 x 
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We are not stating that this enumera- 
tion of illegalities and irregularities by 
the Government and the Board of Rev- 
enue is the final word in this matter 
nor are we saying that they are exhaus- 
tive and no other case of illegality or 
irregularity can be conceived nor are 
we observing that such an enumeration 
and distinction are binding on a civil 
court. What we are interested in point- 
ing outis that these instructions of the 
Board of Revenue are at least bind- 
ing on the Government officers who 
are exercising the statutory powers 
under the Act and that is the reason 
why that the Government have rightly 
requested the Government Pleader to 
represent to the court that the writ pe- 
tition filed by the appellant herein may 
be allowed and the sale may be set aside 
and the matter remitted to the Col- 
lector for fresh disposal. But one thing 
is clear that there is a distinction be- 
tween illegality and irregularity with 
regard to a sale conducted under the 
Act of 1864.. Consequently, the question 
that will arise for consideration is 
whether the failure on the part of the 
officers concerned to affix a copy of the 
sale notice on a conspicuous part of the 
land to be sold will constitute an 
illegality or merely a material irreg- 
ularity. f ` 


9. There is no gainsaying the im- 
portance of complying with this re- 
quirement, A mere survey number 
given in the sale notice may not 
be sufficient for the intending pur- 


-chaser to identify the land so that he 


can make up his mind as to what 
price he should offer. It is only the 
fixing up of a copy of the notice on 
some conspicuous part of the land that 
will enable an intending purchaser to 
identify and localise the land and alsoj 
assess its value so that he will be in 
a position to offer a proper price for 
the land. Under these circumstances, 
the conclusion is irresistible that the 
requirement that a copy of the sale 
notice should be affixed on some con- 
spicuous part of the land sought to be 
sold is a basic and inescapable obliga- 
tion imposed on the revenue authorities 
conducting the sale. If so; the question 
for consideration is whether the failure 
statutory requirement 
would vitiate the sale so as to enable 
the court to -set aside the sale itself. 
We are of the opinion that the failure 
to observe- such a requirement, which 








110 Mad. Angalammat Ammal v. -District Collector, Tiruchirapalli : 


is basic having regard to ‘the necessi- 
ties of the’ situation to which we have 
drawn attention, will constitute an 
iHegality. which is not covered by 
Section 38 of the Act, If such an 
illegality is established, it is certainly 
open to the owner of the land, whose 
land..has been sold away, to approach 
a civil court’ or this court in -exercise 
_jof- jurisdiction under Article 226 of 
the Constitution to ask for relief by 
way of setting aside the sale, Dif- 
fering from Ramanujam, J. we take 
the view that the failure on the’ part 
of the Collector to affix a copy of the 
sale notice ‘on the land in question has 
‘vitiated the sale and therefore it will 
be legitimate for this court in’ exer- 
cise of jurisdiction under. Article 226 


of the Constitution to set aside the 
sale. We may point out in this ‘con- 
text that no direct decision of any 


court dealing with this question on the 
failure to ‘comply with the statutory 
requirement has been brought to 


our own conclusion on the’ basis of th* 
. nature of the requirement , and the ef- 
fect it will’ have on the right of the 
owner of the land. 


10. Assuming that this conclusion of 


. ours ig not -correct, still we are of the 
opinion that there is a further ‘illega- 
lity that has occurred in-the present 
case which will vitiate the sale of the 
land. That has been dealt with by 
Ramanujam, J. himself, It would ap- 
pear that before the learned Judge it 
was. contended on behalf of the ap- 
pellant that there has been a violation 
of Section 44 of the Act of 1864. _ That 
section reads as follows— 

‘Tt shell be lawful for the Collector 
or other officer empowered by the Col- 
lector in that behalf,-to sell the whole 
or any portion of the land of a de- 
faulter in discharge of arrear of rev- 
enue; provided always that so far as 
may be practicable, no larger section 
of the land shall be sold than may be 
sufficient .to- discharge the arrears with 
interest, and expenses of artachment, 
management, and sale.” 


It js not in dispute that the amount 
due to the Government by the appel- 
lant on the loan account on the date 
of sale was only Rs. 2518, Notices in 
forms Nos, 5 and‘, refer to only this 
amount, Based upon this, a contention 
was urged before the learned Judge 
that the Collector was under an ob- 
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notice and therefore we have comé to. 


41, paragraph 26 does not make 


“With great 
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ligation to sell only a fraction of the 
land which will be sufficient to get 
this sum of Rs, .2518 which was . due 
to the Government, and contrary to 
the statutory safeguard provided in 
the proviso to Section 44 of: the Act, 
extracted above, the entire ; land of 
3.40 acres has been sold by: the au~. 
thorities functioning under ‘the Act 
Dealing with this contention, Rama- 
nujam, J. has stated- as follows:— 


“As regards the alleged violation of 
Section 44, it is seen that though the ' 
amount of loan due by the’ petitioner 
was only Rs. 2518, with. subsequent 
interest, as is clear from the sale notice, 
since the sale has. been. ordered free 


from the mortgage amount of Rupees 


4000/- due to one Shanmugham Pillai 
the total amount due for recovery of 
which the property was sold amounts” 
to Rs. 6541. The revenue sale has . 
fetched only a sum of Rs, 8100. As 
the amount fetched by the revenue’ 
sale is not so disproportionate to the 
amount sought to be recovered by the 
revenue sale, it is not possible to say 
that there, has been a violation. of Sec- 
tion 44 of the Act,’ which directs that’ 
only such portion of the land which 
will satisfy the debt due by the de-. 
faulter should be sold. Apart from this, 
Appendix 3 to Board Standing Order 
the 
revenue sale invalid when the land 
sold is slightly in excess of the suffi- 
cient portion from which the’ amount 
due from the defaulter. could be re- 
alised. 


`- respect to the learned 
Judge,. we are of the opinion that the 
learned Judge is neither . correct: nor 
consistent in this behalf. We.are say- 
ing that the learned Judge is not cor-. 
rect because itis admitted before us 
that the learned Judge committed an- 
error in stating that the sale has been 
ordered free from the mortgage amount 
of Rs, 4000/- and by the sale of the 
property a sum of Rs, 6541/- was 
sought to be -recovered, while in fact 
the sale was free of encumbrances. 
The amount due to the Government 
was only Rs.- 2518 and any revenue 
sale under the Act of 1864 can be ef-. 
fected only for recovery of the amount 
due to the Government and certainly 
no sale can be. effected for recovery of 
the ‘amount. due to a mortgagee. There- 
fore, the learned Judge was. not right 
in stating that the property was sold 


i 
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for recovery of a sum of Rs.'6541, and 
consequently the’ amount fetched by 
the revenue sale was not so dispropor- 
tionate to the amount sought to be re- 
covered by the revenue ‘sale, i 


11. Secondly, ‘the learned’ ‘Judge has 
referred 
Standing Order 41, ‘to which we ‘have - 
referred. If the learned Judge is will- 
ing to be guided by that Appendix, the 
learned Judge would have found that 
under (a) (7) of that Appendix, failure 
to affix the sale notice No. 7 on the 
sale land was declared to be an illega- 
lity and therefore the sale was -vitiat- 
ed. We have examined both headings 
(a) and (b)- under Appendix IO to 
Board: Standing Order 41, and neither 
(a) nor (b) includes in its enumeration 
a violation of Section 44 of the Act. 
Therefore, Appendix III as such isnot 
of any assistance > for construing ‘the 
scope of the proviso to Section 44 or 
for assessing the effect of the failure 
‘to comply with the requirements of 


the proviso.: Therefore, we have to con- . 


sider this position ~ ‘independently of 
Appendix III, If’so considered, we 
have no ‘hesitation whatever in holding 
that there has been a violation of the 
proviso to Section 44 of the Act, in the 
present case and such violation con- 
stitutes an illegality vitiating the sale 
itself. We have already referred to the 
fact ‘that the amount due to the Gov- 
ernment was only -Rs. 2518 and there- 
fore when-the property was sold, sub- 
ject to encumbrance or free of en- 
cumbrance, the. Collector should have 
sold only such portion of the property 
as would be. sufficient to get the 
amount due to the. Government, This 
aspect was not borne in’ mind by. the 
authorities who conducted the sale and 
as a matter of fact, without applying. 
their mind, to this aspect of the matter 
the entire property. of 3.40 acres 
was. directed; to be sold and has been 
actually sold. Such a sale in our opi- 
nion violates the proviso to S. 44 which 
proviso was introduced by the Legisla- 


ture in order to safeguard the interest - 


of the owner of the property, as the 
sale is a summary sale for the purpose 
of recovering the | amounts due to the 
Government, 


- 12. We have already referred to the 
fact that Mr. Peter Francis appearing 
for the 4th respondent herein was not able 
to bring to our notice any direct decision: 
dealing with the distinction between 


to Appendix II to Board.” 
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illegality ` and irregularity in the con- 
duct of.sale under the Act of. 1864. 
However, the learned counsel made a 
general, statement that. whenever there 
is a violation of the provision imposing 


* an obligation on a Government officer 


to do a particular thing in a particular 
manner, the failure to do the . same. in 
that manner would constitute an ir- 
regularity.. If, on the other hand, when 
there is a provision. prohibiting a Gov-| 
ernment Officer: from doing a thing and 
if the officer does anything contrary to 
the prohibition, . that will constitute 
illegality.” Even on the application ofļ © 
this test, it must be held that. thej 
action of the authorities in 
selling the property in its entirety, 
more than what is necessary for re- 
covering the amount due to the Gov- 
ernment is one against the prohibition 
imposed by the proviso to Section 44 
of the Act, and therefore, that’ will 
certainly constitute. an illegality vitiat- 
ing the sale as-a whole. In view of 
this conclusion of ours, we have no 
hesitation. in holding that the sale con- 
ducted’ by the authorities of the Gov- 
ernment under Act 2 of 1864 in. the 
present case is illegal and the appel- 


-Jant herein is entitled to the relief of 


setting aside ‘the sale, 


. 13. The result is that the appeal is 
allowed and the judgment of Rama- 
nujam, J. is set aside and the writ 
petition filed by the appellant, ‘herein, 
namely, W.. P. No. 2956 of 1972 wil 


stand allowed. There will be no order _ 


as to costs. in this appeal 


14. As’ goon as we pronounced the 
judgment, Mr. Peter Francis, learned 
counsel for the 4th respondent herein 
orally requested us to grant a certi- 
ficate of' fitness to appeal to the Sup- 
reme Court of India under Article 133 
of the Constitution. Having regard to 
our conclusion on the admitted facts 
with reference to Section 36 as`well a8 
Section 44 of the Revenue Recovery 
Act, 1864, though we have considered 
a substantial question of law of general 
importance, we are not satisfied that, 
having regard to the facts admitted to 
which we have applied Sections 36 and 
44 of the Act, this isa case which in 
our opinion needs to be decided by thé 
Supreme Court and we accordingly 


reject the zee 
; oneal " allowed. 
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RAMANUJAM AND SWAMIKANNU, JJ. 
Janab Abdul Jabbar Sahib, Appellant 
v. Muniammal and others, Respondents. 
A.A.O. No. 125 of 1977, D/- 22-7-1980. 


. (A) Motor Vehicles Act (4. of 1939), 

S. 110-B — Driver of lorry offering 
lift to person (stranger) —. Accident to 
lorry — Claim for compensation — Dri- 
ver not filling counter-statement denying 
allegation regarding payment of hire — 
Claimant would be deemed to have trav- 


elled on .payment of hire — Driver, 
liable for payment of compense“on. 
(Para 7) 


(B) Motor Vehicles Act (4 of. 1939), 
Section 110B — Vicarious liability 
Driver of lorry © unauthorisedly. giving 
lift to stranger for- hire — Injuries caus- 
ed to stranger in. accident — ‘Owner of 
lorry would be liable Aor payment of 
compensation, : 


If the -servant had been forbidden or 
is. unauthorised to give any one a lift, 
then no doubt the passenger is a tres- 
passer on the lorry so far as the owners 
are, concerned, but that is not of itself 
an .answer-to the claim for compensa- 
tion. When the owner of a lorry sends 
his servant on a journey with it, thereby 
putting ‘the servant in a ~position not 
only to drive it but also to give people 
a lift in-it, then he is answerable for 
the manner in which the servant con- 
ducts himself on the journey, not only 
in the driving of it, but also in giving 
lifts in it, provided that in so doing the 
servant is- acting in the.course of his 
employment and if the driver is proved 

_to have acted in the course of his em- 
ployment in giving. the passenger lift, 
it: would be: sufficient to make the master 
vicariously: liable for injuries caused to 
passenger ‘in: apadene an 1 TLR 789 
Foll. (Para 9) 


Where the stranger (i. ¢, not employee) 
who had travelled in the lorry for hire 
with the permission of the driver and 
sustained injuries in the accident of the 
lorry. the owner of the lorry. would be 
vicariously liable. for injuries to the 
stranger. even, though the driver was pro- 
hibited to-give the lift for hire in the 





lorry: Case law discussed, (Para 14) 
(C). Motor Vehicles: Act’ (4 of 1939). 


Section ‘95 (2) (a) (as amended by Cen- 
JX/KĶX/F280/80/VNP/MVI 





Abdul. Jabbar v. 


1973 Acc CJ 424 (Mys) 


Muniammal. - ; A.L R. 
tral Act-.100 of.1956).— Claim for com- 
pensation — Injuries caused to claimant 


in lorry accident — Claimant travelling 
for hire in lorry and was not an em- 
ployee of lorry owner — Insurer would 
not be liable for payment ‘of compensa- 
tion in view of Sec. 95 (2) — Insurer 
was also not liable in terms of the policy. 


(Para 15) 
Cases Referred: Chronological Paras 
AIR 1980 Punj & Har 167 13 


AIR 1979 Madh Pra 74: 1979 TAC 356 
(FB) 12 
AIR 1977 SC 1735 9, 10, 13 
1976 Acc CJ 387 : (1976) 1 All ER 97: 
(1976) 1 WLR. 141, Rose v. Plenty 12 
13 
ATR 1972 Mad 49: 1972 Acc CJ 439 8 
AIR 1971 Mad 415:1971 Acc CJ.295 8 
AIR 1970 Mad 236:1969 Acc CJ. 226 8 
AIR 1966 SC 1697 9 
1965 AC 656: (1964) 2 All ER 999 : (1964) 
3 WLR 329, Imperial Chemical ela 
tries v, Shatwell 
1956 AC 627: (1956) 1 All ER 403: sean 
2 WLR 479, Staveley Iron and Chemi- 
cal Co. Ltd y. Jones 9 
(1953) 2 All ER 753: (1953) 1 WLR 1120: 
- 97 SJ 570. Ormrod v. Crosville Motor 
© Services Ltd. 9 
(1951) 1 All ER 363: (1951)-1 TLR 587: 
(1951) 2. KB 266, Conway v. George 
' Wimpey and Co. - i ` 13 
(1951) 1 TLR 789: 85 ILT 209, Young v. 
Edward Box and Co. 9, 12, 13, 14 
(1946) 1 All ER 202:174 LT 239, Twine 
v. Bean’s Express Ltd. 13 
AIR: 1943 PC 63: 1943 All LJ 277 11. 12 


RAMANUIJAM, J. :— This appeal. arises\ 
out.of an award.passed by the Motor 
Accidents Claims Tribunal, Dharmapuri, 
at Krishnagiri, in:-M. A, C..T. 0O. P. 
No. 6 of 1972. . ; l 


2. On 29th September 1971, “at` about 
8-30 p. m. the lorry MYA 1065 proceed- 
ing towards east between Kilometres 10 
and 11 on Krishanagiri- Madras road 
dashed against a stationary, lorry parked 
on thè left margin „of the road and ‘this. 
resulted in certain injuries to the ap- 
pellant herein who was a cloth’ _mer- 
chant at Krishanagiri and who travelled 
in the lorry ‘along with a bundle of . 
textile goods. On the ground that the 
accident’ took place due to the rash and 
negligent driving of the ‘lorry’ by its 
driver, he filed a claim for comperisation™ 
of Rs. 50;000 before ‘the’ Motor Acci- 


` dents Claims Tribtinal, Dharmapuri. ’- 
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3. His specific case in the claim peti- 
tion was that he used to visit various 
places to do cloth business, that on the 
night in question he was waiting at 
_Krishnagiri with a bundle of textiles to 
go to Natrampalli to do his business 
there on the next day at the shandy, 
that the lorry MYA 1065 came from 
Bangalore and the driver of the lorry 
offered to give him a lift on his pay- 
ment of Rs, 2, that after paying the 
said amount he travelled in the 
lorry with the bundle of textiles, that 
the accident took place due to the rash- 
ness and negligence on the part of the 
driver of the lorry, that on account of 
the injuries sustained by him his left 
hand was amputated at the Christian 
Medical College Hospital, Vellore and 
because of the permanent disability re- 
sulting from the amputation of his left 
hand, he is entitled to the said compensa- 
tion. 

4. The said claim if the appellant was 
resisted by the first respondent, the 
owner of the lorry MYA 1065 and the 
third respondent which is the Insurance 
Company with which the said lorry had 
been insured. The driver of the lorry, 
the second respondent herein, did not 
file any counter statement. The first 
respondent took up the stand that the 
driver of the lorry had no authority to 
give a lift to the  petitioner-appellant 
that the lorry in question was at that 
time engaged under a contract with 
M. B. T. Company to transport goods 
to various places from Bangalore, that 
the duty of fhe driver was merely to 
carry the consigned goods to the respec- 
tive destinations, that he had no ‘autho- 
rity to enter into any contract to carry 
any other goods or passengers, that on 
the contrary the driver was strictly for- 
bidden from carrying any passenger, 
that the permit of the vehicle also did 
not permit any passengers to be carried 
and that therefore he cannot be made 
liable for the claim. The first respon- 
dent also denied thet the accident was 
due to the rash and negligent driving 
of the lorry by its driver. The third 
respondent also took up the same stand.’ 
In addition it took up the plea that it 
- is not liable to meet the appellant’s claim 
for compensation as the policy does not 
` cover such risk. 

_ 5. On these pleadings the three sub- 
‘stantial questions that were considered 
1981 Mad/8 V G—29 
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by the Tribunal wete (1) whether the 
accident was due to the rashness and 
negligence on the part of the driver 
of the lorry ? (2) What is the quantum of 
compensation payable and (3) who as 
between the respondents is liable to 
meet the claim for compensation. The 
Tribunal, after analysing the evidence 
with reference to each of the said three 
points held that the accident had occur- 
red only due to the rashness and negli- 
gence on the part of the driver of the 
lorry which resulted in the said lorry 
hitting against a stationary lorry park- ` 
ed on the left side of the road. On the 
quantum of compensation, the Tribunal 
held that asum of Rs. 25,000/- can be fixed 
as compensation for the permanent dis- 
ability, a sum of Rs. 150 towards loss 
of income during the period when he 
was treated as an inpatient in the hos- 
pital, a sum of Rs, 2500 for pain and 
suffering and Rs. 4695-25 towards me- 
dical expenses and thus aggregating to _ 
Rs. 32345-25. On the question as to who 
is to pay the compensation to the 
claimant the Tribunal has taken the view 
that the driver of the lorry, the second 
respondent alone is liable and respon- 
dents 1 and 3 who are the owner of the 
lorry and the insurance company respec- 
tively are not liable for the claim. Ac- 
cording to the Tribunal the driver was 
in fact prohibited by the owner of the 
lorry from carrying any passenger in 
the vehicle, that he carried the clai- 
mant in the lorry on receipt of Rs, 2 
contrary to the said prohibition, that 
the insurance company is not liable for 
the claim for compensation as the in- 
surance policy does not cover the said 
risk as is seen from Section 95 (1) (c) 
of the Motor Vehicles Act, and that 
the lorry not being a vehicle in which 
passengers are carried for hire or re- 
ward the claimant must establish that 
he was a person entitled to travel in the 
vehicle by reason of or in pursuance of 
a contract of employment. In this view, 
the tribunal passed an award only as 
against the second respondent, the driver 
of the lorry and dismissed the claim as 
against others. 

_ 6. Aggrieved against the said award 
the claimant has come in appeal. In this 
appeal it is contended that even if the 
driver had permitted the claimant to 
travel in the lorry contrary to the speci- 
fic instructions of its owner or contrary 
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to the statutory prohibition still, vicari- 
ous liability for the injuries sustained by 
the appellant as a result of the accident 
should be fastened on the owner of the 
lorry and the Insurance Company and 
that. in any event, the claimant should 
be taken to have travelled in the lorry 
accompanying his bundle of textiles 
which was being carried in the lorry for 
a luggage of Rs, 2. The learned counsel 
refers to certain decisions as supporting 
the stand taken by him. 


7. Before dealing with the said de- 
cisions, it is necessary to scan through 
the evidence as to how the appellant 
happened to travel in the lorry in ques- 
tion at the time of the accident. The 
claimant as PW 1 has deposed that the 
driver himself offered to give him a lift 
while he was waiting for a bus at Kri- 
shanagiri and that he paid the said sum 
of Rs. 2 to the driver and travelled in 
his lorry with his cloth bundle. RW 1, 
` the driver of the lorry deposed that PW1 
stopped the lorry and begged him to 
give him a lift stating that his wife was 
in a critical condition at the hospital 
at Ambur and therefore he. gave a free 
life to the appellant. PW 1 has filed 
Ex. A-19 a chit said to have been given 
by the driver on 28th September 1971 
for payment of Rs. 2- RW 1 had denied 
having issued it. The tribunal however 
found that the signature in the chit pro- 
duced by PW1, Ex. å 19 does not tally 
with the admitted signature of the driver 
contained in Ex. B 1 Vakalat and Ex. B 2 
the specimen signature obtained in open 
court and, therefore, exhibit B 19 cannot 
be relied on at all. The Tribunal, how- 
ever, proceeded to hold that PW 1 should 
have been given a lift only for con- 
sideration and not gratis, in view of the 
fact that the driver who has been im- 
pleaded as the second respondent has 
not chosen to file any counter statement 
denying the allegation in the claim peti- 
tion regarding payment of Rs. 2 as hire. 
We are inclined to agree with the said 
reasoning of the Tribunal. The second 
respondent against whom an allegation 
has been made in the claim petition that 
he received a sum of Rs, 2 for carrying 
the claimant in the lorry has not chosen 
to file any counter statement denying 
the allegation and it is only in his evi- 
dence before the Tribunal that he has 
chosen to deny that fact. Even apart 
from this. it is not possible to assume 
that the driver of the lorry who is an 
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utter stranger to the claimant will give 
him a free lift from Krishnagiri, the 
place where he boarded to go to the 
hospital, at Ambur. We have to there- 
fore accept the finding of the Tribunal 
that the claimant travelled in the lorry 
on payment of Rs. 2 for his cloth bundle. 
The fact that the accident was due to 
the rash and negligent driving of the 
lorry has not been disputed before us and 
that it resulted in certain injuries on 
the person of the claimant is also not 
disputed. On these facts we have to 
find out as to whether respondents 1 and 
3, the owner of the lorry and its insurer 
respectively are also liable to meet the 
claim for the compensation. 


8. The learned counsel for the appel- 
lant has referred to the decision in the 
Venguard Insurance Co. Lid. v. Chinnam- 
mal, 1969 Acc CJ 226: (AIR 1970 Mad 
236) the Commonwealth Assurance Co. 
Ltd. v. Rahimkhan Sahib, 1971 Acc CJ 
295 : (AIR 1971 Mad 415) and South India 
Insurance Co. Ltd. v. Subramania, 1972 
Ace CJ 439: (AIR 1972 Mad 49), in sup- 
port of his submission that liability can- 
not be avoided by respondents 1 and 3 
as the passenger here had travelled in 
the lorry in pursuance of a contract of 
employment with himself as the owner 
of the goods carried, that a contract of 
employment referred to in Section 95 
(2) (b) of the Motor Vehicles Act need 
not necessarily be with the owner of the 
insured vehicle and that it can also be 
with the owner of the goods transported 
in the vehicle. But the applicability of 
these decisions will depend on the fact 
whether the lorry was utilised by the 
injured for carrying his goods on hire 
and he accompanied the goods or whe- 
ther he travelled in the lorry for hire 
with his cloth bundle. In this case 
the evidence of the claimant as PW 1 is 
specific that he accepted an offer of lift 
by the driver of the lorry on payment 
of Rs. 2 and travelled in the lorry along 
with his cloth bundles. It is not his case 
that he had paid any luggage separately 
for the cloth bundle and that the offer 
was to carry his goods and he accom- 
panied the goods to be carried in the 
lorry. The contract pleaded in this 
case is a contract to carry the passenger 
and not the goods. There being no con- 
tract to carry goods and the owner ac- 
companying his goods, the above deci- 
sions have no application here. This is 
a simple case of a person being carried 
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in a lorry for hire when there is a spe- 
cific prohibition preventing the lorry 
from carrying passengers for hire by the 
owner and also by the terms of the in- 
surance policy. The question is whether 
in such a case the owner and the insurer 
of the vehicle can be made liable for the 
unauthorised act of the lorry driver in 
carrying the passenger contrary to the 
specific terms. 


9. On the question as to whether the 
owner of the lorry is liable for the un- 
authorised carrying of a passenger in a 
lorry by its driver, we have the decision 
in Young v, Edward Box and Co., (1951) 
1 TLR- 789, where Lord Justice Denning 
observed— l 


“The next question is how far the 
employers are liable for their servant’s 
conduct. In order to make the employees 
liable to the passenger it is not sufficient 
that they should be liable for their ser- 
vant’s negligence in driving. They must 
also be responsible for his conduct in 
giving the man a lift. If the servant 
had been forbidden or is unauthorised to 
give any one a lift, then no doubt the 
passenger is a trespasser on the lorry so 
far as the owners are concerned, but 
that is not of itself an answer to 
the claim. In my opinion, when the 
owner of a lorry sends his servant on 4 
journey with it, thereby putting the 
servant in a position: not only to drive it 
but also to give people a lift in it, then 
he is answerable for the manner in 
which the servant conducts himself on 
the journey, not only in the driving of 


it, but also in giving lifts in it, provid- - 


ed, of course, that in so doing the ser- 
vant is acting in the course of his em- 
ployment.” 


According to Lord Justice Denning, if 
the driver is proved to have acted in 
the course of his employment in giving 
the passenger a lift, this fact is suffi- 
cient to make the master vicariously 
liable, This view of Lord Justice Denning 
has been approved by the 
Court in Sitaram Motilal v.. Santanu 
Prasad Jaishanker, AIR 1966 SC. 1697 
and in Pushpa Bai v. Ranjit G. and P. 
Co., AIR 1977 SC 1735. As to what are 
the acts of servant which fell within 
the purview of the expression ‘in the 
course of the employment’ the Supreme 
Court in the later case has pointed out 
that the master is not only liable for 
the negligence of the driver if that 
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driver is his servant acting in the course 
of his employment but also when the 
driver is with the master’s consent driv- 


ing the vehicle as the master’s business 


for the master’s purposes. The Supreme- 
Court also pointed out — 

Se eas the recent trend in law is to 
make the master liable for acts which 
do not strictly fall within the term ‘in 
the course of the employment’ as ordi- 
narily considered. We have referred to 
Sitaram Motilal Jalal v. Santanu Prasad 
Jaishankar Bhatt where this court ac- 
cepted the law laid down by Lord Den- 
ning in Ormrod v. Crosville Motor Ser- 
vices Ltd., (1953) 2 AN ER 753, that the 
owner is not only liable for the negli- 
gence of the driver if that driver is his 
servant acting in the course of his em- 
ployment but also when the driver is, 
with the owner’s consent, driving the 
car on the owner’s business or for the 
owner’s purposes. This extension has 
been accepted by this court. The law as 
laid down by Lord Denning in Young 
v. Edward Box and Co. Ltd., already 
referred to, ie. the first question is to 
see whether the servant is liable and if 
the answer is yes, the second question 
is to see whether the employer must 
shoulder the servant’s liability, has 
been uniformly accepted as stated in 
Salmond Law of Torts, 15th Edn, page 
606, in Crown Proceedings Act, 1947 and 
approved by the House of Lords. in 
Staveley Iron and Chemical Co. Ltd. v. 
Jones 1956 AC 627 and Imperial Chemi-_ 
cal Industries v. Shatwell, 1965 AC 658” 


10. In the case before the Supreme 
Court (Pushpa Bai’s case) the manager 
of a company had permitted one Puru- 
shotham, to travel in a car owned bv 
the company which he was driving and 
the question arose as to whether for the 
death caused to Purushotham as a re- 
sult of an accident due to rash and 
negligent driving of the said manager, 
the company was liable. The High 
Court of Madhya Pradesh had held that 
so far as the owners of the vehicle are 
concerned, Purushotham was no better 
than a trespasser and; therefore, the 
owners were not vicariously liable. On 
appeal, the Supreme Court however, 
took the view that taking into account 
the high position of the driver who was 
the manager of the company, it is re- 
asonable to conclude in the absence of 
any evidence to the contrary. that the 
manager, who was driving the car was 





116 Mad. 


acting within the term ‘in the course 
of his employment’ and that the. High 
Court was in error in holding that the 
driver was not acting in the course of 
his employment. 


11. The further point for considera- 
tion is as to whether in giving a lift to 
the passenger the driver had acted in 
disregard of the prohibition either by 
the master or by any provision of law. 
and whether such an unauthorised act 
of the driver is outside the scope of the 
employment of the driver so that it 
could be said that the master cannot he 
held to be vicariously liable. We are of 
the view that even if the driver has 
acted in disregard of the prohibition 
either by the master or by any provi- 
sion of law, such prohibition cannot be 
taken to be a limiting factor on the 
scope of the employment. There is a 
clear cut distinction between a prohibi- 
tion which limits the scope of the em- 
ployment of a servant and a prohibi- 
tion which only limits the manner in 
which the servant is required to execute 
the work which he is employed to da 
as pointed out in Canadian Pacific 
Railway Co. v, Lockhart, AIR 1943 PC 
63. Of course, if the prohibition by the 
master or by any provision of law re- 
lates to the sphere of employment, then 
the act performed in contravention of 
the prohibition will fall outside the 
sphere of his employment. But where 
the prohibition merely deals with the 
conduct of the employee within the 
sphere of employment, then his act 
cannot be taken to be outside the scope 
of his employment. In this case there is 
no acceptable evidence except the 
interested testimony of R. W. 1, te 
indicate that there was a prohibition by 


the owner of the vehicle not to take 
any passenger for hire in the lorry. 
Though there is a rule providing that 


no person should be carried in a goods 
vehicle other than a bona fide employee 
of the owner, this rule merely deals 
with the conduct of the driver within 
the sphere of employment which is to 
drive the vehicle in execution of the 
master’s business. That sphere is not in 
any manner limited by the prohibition 
contained in the statutory rule. 


12. The learned counsel for the ap- 
pellant also referred to a recent Full 
Bench decision of the Madhya Pradesh 
. High Court in Narayanlal v. Rukhmani- 
bai, 1979 TAC 356: (AIR 1979 Madh 
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Pra 74) while answering the following 
question referred to it— i 


“Whether the act of a driver ofa 
vehicle in giving lift to a person, in 
disregard of any statutory rule or pro- 
hibition, while driving the vehicle in 
execution of the owner’s business, can 
be held to be the performance by the 
servant of an act for which the owner 
of the vehicle cannot be held vicari- 
ously liable?” 


The Full Bench expressed the view 
that the act of a servant employed to 
drive a vehicle in giving a lift to a 
person in disregard of a statutory rule 
or prohibition while driving the vehicle 
in execution of the owner’s business is 
an act for which the owner is vicarious- 
ly liable. The Full Bench after referring 
to the historical origin of the doctrine 
of vicarious liability as set out by 
Scarman L. J, in Rose v. Plenty, 1976 
Acc CJ 387 where the learned Judge 
pointed out that the principle of vicarious 
liability isoneof the public policy and 
itis nota principle which derives from a 
critical or refined consideration of other 
concepts in the common law namely 
the concept of trespass or indeed the 
concept of agency, observed that the 
concept of trespass and the concept of 
agency in determining the master’s liabi- 
lity for the act of his servant was not 
relevant for finding out the vicarious 
liability in the case of motor accidents 
and that the only relevant considera- 
tion before the master is held liable for 
the act of his servant was to see whe- 
ther the servant is liable and whether 
the act is done by the servant in the 
course of his employment, The Full 
Bench also referred with approval the 
decision in Young v. Edward Box and 
Co. Ltd., (1951) 1 TLR 789 and the deci- 
sion of the Privy -Council in Canadian 
Railway Co. v. Lockhart, AIR 1943 PC 
63, which have been referred to above. 

13. The learned counsel for the respon- 
dents, however, referred to a decision 
of the Mysore High Court in Mohideen 
Gafforseb Kundgol v. Rohidas Hari 
Kindelker 1973 Acc. C. J. 424 and also 
the decision of the Punjab and Harayana 
High Court in Jiwan Das v. Karnail 
Singh, ATR 1980 Punj and Har 167 
where the owner of the vehicle was held 
not liable to pay compensation in simi- 
lar circumstances. These two decisions 
are based on the decisions in Twine v. 
Beans Express Ltd. (1946) 1 All ER 


1881 ” 


202 and Conway -v. George Wimpey and 


Co. Ltd. (1951) 1 All ER 363. In 
Twine v. Beans Express Ltd. (1946) 
1 AH. ER 202, the owner of- a 


commercial van was held not vica- 
riously Hable for the action of the driver 
who had unauthorisedly. carried a pas- 
senger therein with the following ob- 
servations — 


"On the facts as I have stated then, 


it was outside the scope of the driver's. 


employment for him to bring within the 
class of persons to whom a duty is to 
take care was owed by the employer, a 
man to whom, contrary to his instruc- 
tions he gave a lift on a commercial 
van, On this basis. Twine vis-a-vis 
Bean’s remained simply a trespasser’ on 
the van, who came there in particular 
circumstances, the question ig whether 
Bean’s in the circumstances in which 
Twine was a passenger owed to him 
any duty to the care as to the prover 
driving of the van. In my opinion. thev 
did not.” S 
In Conway v. George Wimpey and Co. 
Ltd., (1951) 1 All ER 363 it was held 
that the owners of a lorry designed for 
carrying goods were not vicariously 
liable for the unauthorised action of the 
driver in allowing a lift to a passenger 
who was not an employee of the owners. 
In that case Asquith L. J. observed as 
follows — i 


“To put it differently, I should hold 
that taking men other than the defen- 
dant’s employees 
not merely a wrongful mode of per- 
forming an act of the class which the 
driver in the present case was employ- 
ed to perform, but was the perform- 
ance of an act of a class which he was 
not employed to perform at all. In 
other words, the act was outside the 
scope of his employment, for the same 
reason that the act complained of in 
Twine’s case was held to be outside the 
scope of the driver’s employment there” 

The Supreme Court in Pushpa 


1735 has however pointed out after 
referring to this decision that it should 
be confined to the facts of that case 
and preferred to follow the decision in 
Young v. Edward Box and Co. Lid, 
(1951) 1 TLR 789, As regards the deci- 
sion in Twine v. Bean’s Express Ltd. 
(1946) 1 All ER 202 it is seen that the 
express prohibition of. giving lift was 
taken to be not only.a prohibition. but 
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“whether the 
third respondent is liable to meet the- 
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also a limiting factor-on the sphere of 
the-employment. As already pointed out 
it is not possible to. trust all the prohibi- 
tions as limiting. the sphere of the em- 
ployment, Some of the prohibitions and 
restrictions may amount to limitations 
on the manner of performance of the 
work in the course of his employment 
which he is employed to do. Therefore 
that decision may not have any applica- 
tion in cases where there is a contra- 
vention of restriction or prohibition as 
regards the mode of carrying on the 
work for which he has been employed. 
In this case the driver of the lorry had 
been engaged for doing the business of 
the owner of the lorry by carriage of 
goods from one place to another. The 
prohibition not to carry, a passenger 
cannot in any sense be treated asa 
limitation on the scope or sphere of 
his empioyment. That can be taken only 
as a limitation on the manner of the 
performance of his duties in the course 
of his employment, 

14. Thus following the decision of 
the Supreme Court above referred to 
which in turn approves the decision 
in Young v. Edward Box and Co., (1951) 
1 TLR 789, we have to hold that the 
owner. of the lorry is vicariously liable 
for the injuries caused to the appellant- 
claimant who had travelled in the lorry 
with the permission of the driver of 
the lorry. As pointed out by Lord Jus- 
tice Denning in Young's case, (1951) 1 
TLR 789, if the servant had been for- 
bidden or is unauthorised to give any 
one a lift, then no doubt the passenger 
is a trespasser on the lorry so far as 
the owners are concerned, But that is 
not by itself an answer to the claim. 


15. Coming to the question as to 
insurance company, the 


claim, it is seen that under S. 95 (2) (a) of 
the Motor Vehicles Act, as amended by 
Central Act 100 of 1956-the liability of 


- the insurer is-limited tothe death of or 


bodily injury to the employees (other 
than the-driver) not exceeding 6 in 
number being carried in the vehicle. In 
view of the fact that the liability of 
the insurer-is restricted to the death or 
bodily injury to the employees not ex- 
ceeding six in number, the claimant 
being not an employee the insurer is 
not liable to meet the claim for admit- 
tedly the claimant was not an emplo- 
yee when he travelled in the lorry and 
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when the accident occurred. Though 
Section 95 requires a policy of msu- 
rance being taken against any lability 
which miay be incurred by the insured 
in respect of the death or bodily injury 
of any person or damage to any pro- 
perty ofa third party arising out ofthe 
use of the vehicle ina public place and 
against the death ofor bodily injury to 
any passenger ofa public service vehicle 
caused by or arising out of the use of 
the vehicle ina publice place, that 
liability has been limited by sub-section 
(2), and sub-section (2) specifically says 
that where the vehicle is a goods vehicle 
the insurer's liability can only be in 
respect of death or bodily injury of 
employees not exceeding six in number. 
Apart from this, the policy issued in 
this case which has been marked as 
Ex. B-3, clearly excludes the liability 
in respect of persons being carried in 
the lorry. Clause 4 of the policy is in 
these terms — 


"4. Liability at Law for compensation 
(including law costs of any claimant) 
for death of or bodily injury to any 
person caused by or arising out of the 
use of the motor vehicle (including the 
loading and/or unloading of such vehicle) 
but excluding liability for death of or 
bodily injury to — (a) any person in 
the employment of the insured arising 
out of and in the course of such em- 
plovment; (b) any person being carried 
in or upon or entering or getting on fo 
or alightine from such vehicle at the 
time of the occurrence of the event out 
of which any claim arises.” 


Therefore, the Insurance Company can- 
not be held Hable for the injury sus- 
tained by the claimant while travelling 
in the lorry either under Section 95 of 
the Motor Vehicles Act or under the 
terms of the policy. 


16. The result of the above discus- 
sion is that in addition to the driver, 
the owner of the lorry is also liable to 
pay the compensation. The appeal is. 
therefore, partly allowed. There will be 
an award as against the driver as also 
the owner of the lorry. No costs, 


Appeal partly allowed. 
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K. M. Abduli Jabbar, Appellant v, Indo 
Singapore Traders P. Ltd., Respondents. 


A. A.O. No. 58 of 1977, D/- 3-10-1980.* 


Civil P. C, (5 of 1908), Section 13 (b) — 
Singapore High Court passing decree 
after refusing leave to defend sought for 
by defendant — Judgment is not ‘“con- 
clusive” judgment as contemplated under 
Section 13 (b). 


A decree passed by a foreign Court 
(Singapore Court} under the summary 
proceedings after refusing leave to de- 
fend sought for by the defendent is not 
a judgment on merits, Hence, the judg- 
ment cannot be considered as conclusive 
as contemplated under Section 13 (b). 
ATR 1933 Mad 544, AIR 1962 Raj 231 Rel. 
on, AIR 1965 SC 1144, Distinguished. 


(Para 9) 
Cases Referred : Chronological Paras 
AIR 1965 SC 1144 9 
AIR .1962 Raj 231 q 
AIR 7933 Mad 544 5 


JUDGMENT :— The second defendant 
in suit No. 2598 of 1975 on the file of 
the High Court of Republic of Singapore 
against whom F. P. No. 9 of 1976 has 
been filed om the file of the District 
Court, East Thanjavur at Nagapattinam, 
is the appellant herein. 


2. The first respondent herein obtained 
a decree for a sum of $30,000, against 
the appellant herein and the second res- 
pondent in suit No. 2598 of 1975 on the 
file of the High Court of Republic of 
Singapore on 20th October, 1975. The suit 
claim was based on an arrangement con- 
tained in a deed dated 3rd February, 
1975. The first respondent-decree-holder 
filed E, P. 9 of 1976, on the file of the 
District Court, East Thanjavur at Naga- 
pattinam, for recovery of Rs. 1,09,840 by 
attachment and sale of the immoveable 
properties mentioned in the list attach- 
ed to the execution petition, The second 
respondent herein, who was the first re- 
spondent in the execution petition before 
the Court below, remained ex parte. The 
second defendant, who was the second 
respondent in the execution petition alone 
resisted the said execution petition on 
the following grounds. 


*Against order of Dist, J., East Thanja- 
vur at Nagapattinam in E. P. 9 of 1976 
in Suit No. 2598 of 1975. 
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1l. that the decree is not one passed on 
merits; 

2. that the proceedings in which the 
judgment and decree were obtained 
were opposed to natural justice; 

3. that the certificate of non-satisfac- 
tion by the decree-holder is defective 
and inadequate; 

4. that there is no reciprocal arrange- 
ment under which Singapore decree 
can be executed in India; 

5. that the exchange value is not cor- 
rectly stated; and 

6. that the decree sought to be ex- 
ecuted is not one passed by the 
Judge of the High Court of Sin- 
gapore, but one by the Deputy Re- 
gistrar of that Court, 


All the said’ grounds of objection have 
been considered by the Court below and 
have been overruled. After overruling 
all the objections, the lower Court al- 
lowed the execution by attachment and 
sale of the immoveable property to pro- 
ceed. In this appeal the learned coun- 
sel for the appellant does not challenge 
the findings of the Court below with re- 
ference to all the objections except ob 
jection No. 1. Therefore, it is unneces~ 
sary to go into the correctness or other- 
wise of the findings rendered by the 
Court below with reference to the other 
grounds apart from ground No. 1. 

3, As already stated in ground No, 1, 
the appellant has contended that the de- 
cree is not one passed on merits and, 
therefore, it cannot be taken to be con- 
clusive under Section 13 (b) C. P. C, and, 
therefore, the decree is inexecutable by 
the lower Court. According to Sec, 13 
C. P. C., a foreign judgment shall be 
conclusive as to any matter thereby direct- 
ły adjudicated upon between the same 
parties or between parties under whom 
they or any of them claim litigating 
under the same title except among other 
things where it has not been given on 
the merits of the case, According to the 
learned counsel for the appellant as 
soon as summons were served in the 
suit, the first and second defendants, the 
appellant and the second respondent 
herein, appeared by counsel and affida- 
vits were filed on behalf of the defen- 
dants for leave to defend. But as the 
leave to defend sought for by the defen- 
dants was not given and the Court pas- 
sed a decree straightway, it was contend- 
ed by the appellant before the Court 
below that the decision rendered in the 
suit by the Singapore High Court was 
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not on merits and, therefore, the judg- 
ment cannot be taken to be conclusive 
under Section 13 (b) of the Civil Proce- 
dure Code, to sustain the execution peti- 
tion filed by the decree-holder. 


4. The first respondent, however, con- 
tended before the Court below that the 
judgment of the Singapore High Court 
was rendered after the respondents 
entered appearance through their coun- 
sel in pursuance of the summons and 
filed their affidavits as evidenced by 
Exs. B.1 to B.5, and, therefore, the deci- 
sion of the Singapore High Court should 
be taken to be a judgment on merits. 
The Court below has held that as the 
judgment of the Singapore High Court 
was not an ex parte judgment, but a judg- 
ment rendered after the defendants ap- 
peared before the Court through their 
counsel and putting their defence in the 
form of affidavits while seeking leave to 
defend, the judgment should be taken to 
be one on merits so as to be conclusive 


under Section 13 (b) C. P. C. The view 


taken by the Court below has been chal- 
lenged in this appeal filed by the second 
defendant, 


5. In Isidore Fernando v, Thommai 
Antoni Michael Fernando, AIR 1933 
Mad 544, on almost similar facts this _ 
Court held that an ex parte decree under 
the summary procedure of the Court of 
Ceylon was not a judgment on merits 
within the meaning of Section 13 (b) 
C.P.C. In that case a suit was filed on a 
promissory note for a sum of Rs. 1300 
in the District Court of Colombo under 


the summary procedure (Chapter 52 
Ceylon Ordinance No, 2 of 1889). The 
defendant did not appear to obtain 


leave to defend, in time, and so an ex 
parte decree was passed. He then ap- 
peared, asked for the matter to be re- 
opened and for leave to defend the suit. 
The Court noted as follows:— 

“Defence unsatisfactory, Leave to de- 
fend will be granted on defendant giv- 
ing security in Rs. 1300 on or before the 
12th January 1925”. 


As the security was not furnished by 
the defendant, a decree came to be pas- 
sed for the amount claimed in the suit. 
Later, a suit was filed on the said foreign 
judgment before the Sub-Court, Tuti- 
corin, under Section 13 C., P. C., as the 
defendant was then living at Tuticorin. 
The suit was resisted inter alia on the 
ground that the foreign decree relied 
upon in the plaint is not a decree on the 
merits, and, therefore, the suit is not 
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maintainable. The trial Court held that 
the foreign decree is one on merits, and, 
therefore, the suit is maintainable, The 
lower appellate court, however, took a 
different view. When the matter came 
to this Court, this Court after dealing 
with the suits filed under the summary 
‘procedure expressed the view as fol- 
lows— ý : 


“Not a single decision has been quoted 
before me in which an ex parte decree 
obtained under the summary procedure 
has been held to be one on the merits, 
whereas an ex parte decree obtained on 
the regular procedure under Section 704 
of the Ordinance has been held by the 
decision of the Full Bench to be not one 
on the merits.” 


6. Ultimately the Court held that an 
ex parte decree obtained under the sum- 
mary procedure of the Court of Ceylon 
is not one on merits and that it is not 
a judgment as is required under Sec. 13 
CŒ. P. C., and that a suit based on such 
an ex parte decree does not satisfy the 
conditions of Section 13 (b) of the Code. 
In this case a distinction was made be- 
tween a judgment which was required 
to dispose of a case finally, according’ to 
the usual procedure and a decree to be 
passed in. accordance with clauses (a), (b) 
(c) of sub-rule (2) of O. 37 and consi- 
derable significance was laid on the fact 
that sub-rule (2) does not speak of a 
judgment as defined under Sec, 2 (9) 
C. P. Code. S 


7. This decision has been relied on 
and followed by a Division Bench of the 
Rajasthan High Court in O. P. Verma v. 
Lala Gohrilal, AIR 1962 Raj 231, In that 
case a decree has been obtained on the 
basis of a negotiable instrument under 
the summary procedure provided in 
O. 37, C. P. Code, after the defendant 
appeared through his counsel and his 
prayer for leave to defend had been 
rejected from a Court in the State of 
Bikaner, which is a native State and, as 
such, it is a foreign court for the purpose 
of Section 13 of the Code. The question 
arose as to whether the said decree is 
one on merits and as such conclusive 
under Section 13, After considering the 
question in an elaborate detail, if I may 
say so with respect, after referring to 
all the relevant decisions on the peint, 
the Division Bench observed as follows.— 

“From a-review of the case law made 
above, we are clearly of opinion that in 
order that a judgment of a foreign Court 


may. successfully pass the test of having 
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been given on the merits, such a judg- 
ment must not have been given either 
as a matter of penalty or as.a matter of 
mere form based on special or summary 
procedure inasmuch as such a trial does 
not offer any real or substantial opportu- 
nity.to the defendant to contest the suit 


‘as a matter of right as he receives it 


under a regular procedure. This is, 
however, not to say that an ex parte 
judgment per se may not be a judgment 
on the merits, It may very well be. It is 
not the presence or the absence of the 
defendant. which can really condition the 
quality of a judgment as to its having 
been given on the merits or not. What 
really matters is whether the procedure 
according to which the suit has been de- 
creed requires the Court to , determine: 
the truth or falsity of the contentions 
raised or which may he raised, It seems 
to us that where it is so required and the 
Court applies its mind to the conten- 
tions raised on either side, there cannot 
but be a judgment on merits. Where 
the procedure, however, does not so re- 
quire and decree can be entered in: fav- 
our of plaintiff merely because the de- 
fendant has failed to appear and the 
judgment is given in default, or where 
he has failed to apply for leave to de- 
fend, or where he has applied for leave 
to defend and. such leave is refused, then 
we are disposed to hold the view that 
such a judgment cannot be held to have 
been given on the merits within the 
meaning of Section 13 (b) C. P, ©.” 

8. According to the learned Judges, a 
decree passed in a suit brought under 
the provisions of O. 37 C. P. C. without 
going into the merits of the defence 
either because the defendant failed to 
appear or because he was not given 
leave to defend, cannot be held to be a 
judgment on the merits of the case, Re- 
ferring to the Madras case cited above, 
the learned Judges. observed that the 
facts of the Madras case was somewhat 
parallel to the case before them and that 
the Madras judgment gives due signi- 
ficance to the special provisions dealing 
with the summary procedure . under 
O. 37. 

9. The learned counsel for the respon- 
dents, however, relied on a decision of 
the Supreme Court in Ramakarandas 
Radhavallab v. Bhagavandas Dwarka- 
das, AIR 1965 SC 1144, in support of his 
submission that since the Court has to 
consider the claim of the defendant for 
leave to defend even in a suit instituted 
under the summary procedure laid down 
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in O. 37 and the Court has got a dis- 
cretion to grant or not to grant 
leave to defend having regard: to the 
defence taken, the. decree passed by the 
Court after rejecting the defendants ap- 
plication for leave to defend should be 
taken to be a judgment on merits. 
However, it is not possible for me to take 
that decision as one laying down that a 
decree passed under the summary pro- 
cedure laid down in Or. 37 after reject- 
ing the application for leave to defend 
should be taken to be a judgment on 
merits, Apart from the fact that the 
ease before the Supreme Court did not 
relate to the actual question that has 
arisen for consideration here the said 
judgment cannot also be taken to throw 
any light on that question. Almost all 
the High Courts have taken a uniform 
view that a decree passed by a Court 
under the summary procedure after re- 
fusing leave to defend sought for by the 
defendant is not a judgment on -merits. 
As a matter of fact, no decision of any 
Court has been cited before me by 
learned counsel for the first respondent 
taking a contrary view. Having regard to 
the preponderance of judicial opinion, 
with which I respectfully agree, I hold 
that the decision of the Singapore High 
Court in suit No. 2598 of 1975 cannot be 
taken to be a judgment on merits as 
contemplated by Section 13 (b) C. P. C. 
and, therefore, it cannot be taken to be 
conclusive, 


10. In the result, the appellant suc- 
ceeds and the appeal is allowed and the 
judgment of the Singapore High Court 
in the said suit so far as it relates to the 
appellant cannot be executed in India. 
As the second respondent herein, who 
was the first defendant in the suit and 
the first respondent in the’ execution 
petition has not challenged the lower 
Court’s order passed in execution, that 
order so far as he is concerned has be- 
come final and therefore, the order pas- 
sed by the executing Court as against 
im will have to stand, There, will, how- 
ver, be no order as to costs. The first 
espondent is at liberty to proceed with 
he execution as against the second re- 
pondent. 









Appeal allowed. 
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‘M/s. Ama Corporation, Madras, Appel- 
lant v. Food Corporation of India, Re- 

spondent. : 

O. S. A. No, 22 of 1980, D/- 8-9-1980.* 

(A) Arbitration Act (10 of 1940), Sec- 
tions 20 and 39 (iv) — Arbitrator ap- 
pointed by court on basis of arbitration 
agreement between parties to contract — 
Appeal under S, 39 {iv) is maintainable. 


Where the trial Judge had appointed 
an arbitrator on the basis of arbitration 
agreement between the parties to the 
contract, it could be said that he had 
taken the arbitration agreement on file 
although he had passed no specific order 
under Section 20 directing the filing of 
arbitration agreement by the party. 
Hence, an appeal against the order fall- 
ing under Section 39 (iv) would be 
maintainable. ; (Para 10) 


(B) Arbitration Act (10 of 1940), S. 20 
— Parties to contract agreeing to adopt 
particular machinery prescribed in arbi- 
tration agreement for appointment of 
arbitrator — Arbitrator appointed by 
trial court on application of a party, 


contrary to terms of arbitration — Party 


moving court for appointment not show- 
ing that appointment according to terms 
of arbitration clause, was not feasible — 
Order of trial Court is not sustainable. 
Decision of single’ Judge in application 
in O. S. No. 323 of 1978 (AA), D/- 21-2- 
1980 (Mad), Reversed, 


Where the parties to a contract had 
agreed to adopt a particular machinery 
prescribed in the arbitration agreement 
for the appointment of an arbitrator to 
resolve their disputes and had specifical- 
ly agreed that if for any reason such an 
arbitration was not possible the matter 
would not be referred to any arbitra- 
tion at all, the appointment of an arbi- 
trator contrary to the terms of the arbi- 
tration by the trial Court of its own 
choice was not sustainable, when it was 
not a case of the party seeking arbitra- 
tion that the arbitration as contemplat- 
ed by the parties under the arbitration 


_agreement was not feasible at all. Deci- 


sion of single Judge in application in 
O. S. No. 323 of 1978 (AA), D/- 21-2- 


*Against judgment of Nainar Sundaram, 
-J., in O. S. No. 323 of 1978(AA), D/- 
` 21-2-1980 (Mad). 
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1980 (Mad), Reversed. AIR 1979 SC 1457, 


Rel. on. (Para 11) 
Cases Referred : Chronological Paras 
AIR 1979 SC 1457 14 
ATR 1961 SC 1285 15 

A. J. Abdul Razak, for Appellant; 


Raju and M. Venkatachelapathy, for Re- 
spondent, ae: f 
RAMANUJAM, J.:— This appeal arises 
out of an order passed by Nainar Sunda- 
ram, J, in O. S. 323 of 1978, which is 
„one for filing of an arbitration agree- 
ment dated 5-6-1975, and for the ap- 
pointment of an Arbitrator, as per the 
terms of the said arbitration agreement. 


2. The respondent herein called for a 
tender, for loading, unloading and trans- 
porting of food grains in their godowns 
at Avadi. The appellant herein is one 
of the tenderers, and his tender was ac- 
' cepted by the Senior Regional Manager, 
Food Corporation of India, Madras, and 
after such acceptance, the appellant was 
asked to furnish security deposit of Ru- 
pees 50,000 on receipt of their commu- 
nication, without any loss of time. The 
appellant did not furnish the said secu- 
rity deposit within the said time limit. 
Because of the appellant’s failure to fur- 
nish the security deposit of Rs. 50,000/- 
as called upon by the respondent, the 
contract was terminated by an order 
dated 7-7-1975 and the earnest paid 
along with the tender was also forfeited. 
Subsequently, on 5-6-1978, the respon- 
dent called upon the appellant to pay a 
sum of Rs. 1,76,083/- said to be. damages 
for breach of the above contract, In 
that communication, the appellant was 
also asked to concur for the appoint- 
ment of an arbitrator, as contemplated 
in the tender conditions. Since the ap- 
pellant did not reply to the said commu- 
nication dated 5-6-1978, the respondent 
has straightway filed an application, on 
the Original Side of this Court, to file 
the arbitration agreement and to appoint 
an arbitrator on the basis of the said 


agreement, The. said application was 
numbered as a suit, viz, C. S. 328 of 
1978. 


3. The appellant resisted the said ap- 
plication filed under Section 20 of the 
Arbitration Act, by contending that the 
arbitration agreement does not contem- 
plate, an arbitrator being appointed by 
the Court and that the arbitration agree- 
ment contemplates an arbitrator being 
appointed by the Managing Director, 
Food Corporation of India, and that the 
said agreement also proceeds on the 
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basis that if, the machinery set out i 

the arbitration agreement for the a 

pointment of an arbitrator fails for an 

reason, then there cannnot be any arb 

tration at all relating to the disputes bi 

e the parties, arising out of the cor 
ct. 


4, Nainar Sundaram, J. overruled tł 
contention urged on behalf of the appe 
lant, and straightway appointed . a 
advocate-arbitrator for deciding the di 
putes between the appellant and respor 
dent, who are the parties to the cor 
tract, i 


5. Aggrieved against the said order 
the learned Judge, appointing an arb 
trator, the present appeal has been file 
by the appellant, According to the lear: 
ed counsel for the appellant, the appl 
cation filed by the respondent unde 
Section 20 of the Arbitration Act, is ni 
at all maintainable in view of the fa 
that the contract itself provides for 
complete machinery for arbitration, an 
that, any arbitration through the cow 
contrary to the arbitration contempla 
ed by the parties under the arbitratio 
agreement, will be illegal. According 1 
the learned counsel, the machinery pre 
vided under arbitration agreement, is fc 
either of the parties to the contract, t 
go before the Managing Director, seek 
ing the appointment of ‘an arbitrate 
and to have the disputes between ther 
decided by the arbitrator; and if for an 
reason such an arbitration is not possi 
ble, then the parties should have take 
to have specifically agreed that the dis 
putes are not to be referred to any arb’ 
tration at all. To appreciate the cor 
tention advanced by the learned counsi 
for the appellant, it is necessary to refe 
the clause contained in the tender cond: 
tions relating to ‘arbitration’, whic 
have become a contract by virtue of th 
appellant agreeing to the terms contait 
ed therein, at the time of submitting th 
tender. 


6. The arbitration clause is contair 
ed in clause 19 of the tender condition 
and that clause reads as follows :— 

“XIX Arbitration — All disputes an 
differences arising out of or in any wa 
touching or concerning’ this agreemer 
whatsoever (except as to any matter tk 
decision of which is expressly provide 
for in the contract) shall be referred 1 
the sole arbitration of any person ay 
pointed by the Managing Director of tk 
Food Corporation of India. It will t 
no objection to any such appointmer 
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that the person appointed is or was an 
employee of the Corporation that he had 
to deal with the matters to which the 
contract relates and that in the course 
of his duties as such employee of the 
Corporation he had expressed views on 
all or any of the matter in dispute of 
difference. The award of such arbi- 
trator shall be final and binding on the 
parties to this contract. It is a term of 
this contract that in the event of such 
arbitrator to whom the matter is origi- 
nally referred being transferred of 
vacating his office, dying or being un- 
able to act for any reason, the Manag- 
ing Director of the Food Corporation of 
India at the time of such transfer, vaca- 
tion of office, death or inability to act 
shall appoint another person to act as 
arbitrator; such person shall be entitled 
to proceed with the reference from the 
stage at which it was left by his prede- 
cessor, It is also a term of this contract 
that no person other than a person ap- 
pointed as aforesaid should act as arbi- 
trator and if for any reason that is not 
possible the matter is not to be referred 
to arbitration at all. 


Provided further that any demand for 
arbitration in respect of any claim(s) of 
the contractors, under the contract shall 
be in writing and made within one year 
of the date of terminattion or comple- 
tion (expiry of the period) of the con- 
tract and where such a demand is not 
made within that period, the claim(s) of 
the contractors shall be deemed to have 
been waived and absolutely barred and 
the Corporation shall be discharged and 
released of all liabilities under the con- 
tract in respect of these claims. It is 
further provided that the arbitrator may, 
from time to time with -the consent of 
the parties, enlarge the time for making 
and publishing the award, The costs of 
and in connection with the arbitration. 
be in the discretion of the arbi- 
ator who may have a suitable provi- 
ion for the same in his award. Subject 
aforesaid the Arbitration Act 1940 
hall apply to the arbitration proceed- 
gs under this clause.” 

7. As per the above clause, all dis- 
utes and differences arising out of or 
any way touching or concerning the 
mtract, shall be referred to the sole 






















bitrator shall be fimal and binding on 
e parties to the contract. It also pro- 
ides for the substitutional arbitrators in 
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the event of original arbitrator being 
transferred or vacating his office; dying 
or being unable to act for any reason, 
by giving power to the managing 
director to substitute or appoint any 
other person as arbitrator in the place 
of the original arbitrator and such sub- 
stituted arbitrator is entitled to proceed 
with the reference from the stage at 
which it was left by his predecessor. 
The parties also have agreed that no 
person other than a person appointed as 
aforesaid should act as arbitrator and if 
for any reason that it is not possible the 
matters are not to be referred to arbi- 
tration at all. ` 


8. It is unnecessary to refer the other 
portions of the clause at this stage, Thus 
the parties have agreed to have the arbi- 
tration through the medium of the Man- 
aging Director of the Food Corporation 
of India. They have agreed to an arbi- 
trator being appointed by the Managing 
Director of Food Corporation of India 
and to be bound by the award of any 
arbitrator appointed by him, If for any 
reason such an arbitration is not possi- 
ble, the parties have specifically agreed - 
that the matter shall not be referred to 
any arbitration at all, 


9. Having regard to the fact that the 
parties have agreed to adopt a parti- 
cular machinery for the appointment of 
an arbitrator to resolve the disputes, it 
is the submission of the learned counsel 
for the appellant, that it is not open to 
the respondent unilaterally to go behind 
the agreement and to seek the appoint- 
ment of an arbitrator through court. It 
is for this reason, the learned counsel 
contends that an application under Sec- 
tion 20 of the Arbitration Act, to have 
the agreement filed into court, to have 
an arbitrator appointed and to have the 
disputes between the appellants and re- 
spondents settled through an arbitration, 
is not maintainable, in this case. 


.10. We are inclined to agree with the 
contention of the learned counsel for 
the appellant that the appointment of an 
arbitrator, contrary to the terms of the 
arbitration agreement, is not possible. 
Section 20 contemplates any of the par- 
ties to an arbitration agreement, coming 
before the court, for filing that agree- 
ment and for setting up a machinery for 
arbitration in pursuance of the agree- 
ment. Though in this case the learned 
trial Judge has not specifically passed 
an order, directing the filing of the arbi- 
tration agreement, the fact that he has 


en 
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chosen to appoint an arbitrator on the 
basis of the arbitration agreement, clear- 
ly leads to the inference that the learn- 
ed Judge has taken the arbitration 
agreement on file. The order appointing 
an arbitrator has to naturally follow the 
filing. of an award. Once an arbitrator 
is appointed by the trial court, it will 
mean that there is a direction also for 
the filing of the arbitration agreement. 
Without filing such an arbitration agree- 
ment, the order appointing an arbitrator 
by the court is not legally possible. 


11, Therefore, we construe the order 
of the trial court as one directing the 
filing of the arbitration agreement and 
the appointment of an arbitrator. It is 
in this view, we hold this appeal as 
maintainable as directed against an 
order directing the filing of an arbitra- 
tion agreement, falling under clause (iv) 
of Section 39 of the Arbitration Act. 


12. In this case, before filing the peti- 
tion under Section 20 of the Act, the re- 
spondent has called upon the appellant 
to agree for the appointment of an arbi- 
trator. Since the appellant has not ex- 
pressed his willingness to have an arbi- 
trator appointed, as called by the 
respondent, it has approached the court 
with a petition, for filing the arbitration 
agreement, so that an arbitrator could 
be appointed as per the machinery set 
out therein, In those circumstances, the 
application filed by the 
under Section 20 of the Arbitration Act, 
for filing the arbitration agreement and 
to have the arbitrator appointed on the 
terms of the agreement, has to be taken 
as maintainable. However, the objec 
tion of the learned counsel for the ap- 
pellant is for the appointment of an 
arbitrator by the trial Court without re- 
-course to the machinery set out in the 
arbitration agreement, The said objec- 
tion in our view has to be sustained, 


13. On a due consideration of the 
matter, we are of the view that the 
order of the trial court, appointing an 
arbitrator of its choice, cannot be sus- 
tained in law especially in the face of 
the various clauses contained in the 
arbitration agreement, As already point- 
ed out, the arbitration agreement con- 
templates the appointment of an arbi- 
trator by the Managing Director of the 
Food Corporation of India, and if the 
appointment of such an arbitrator is not 
possible, there should not be any arbi- 
tration at all for resolving the disputes 
between the parties. In this case, the 


eee 


respondent, . 


A. R. 


respondent has not given any reason as 
to why the arbitration agreement by the 
parties under the arbitration agreement 
could not be resorted to and that an 
arbitration outside the procedure set out 
in the arbitration agreement is called 
for. 2 

14, As pointed out by the Supreme 
Court in Union of India v. Prafulla 
Kumar, AIR 1979 SC 1457, normally the 
court should make an order of reference 
to the arbitrator appointed by the par- 
ties under the arbitration agreement. 
However, the court after considering the 
feasibility of appointing an arbitrator 
according to the terms of the contract, 
finds that it is not feasible, it can refer 
the disputes to an arbitrator not contem- 
plated by the parties, In this case, the 
respondent has not approached the Man- 
aging Director of the Food Corporation 
of India for appointing the arbitrator, as 
provided in the arbitration agreement. 
It is also not its case that the arbitra- 
tion contemplated by the parties under 
the arbitration agreement is not feasible 
at all. In these circumstances, we have 
to give effect to the solemn agreement 
entered into between the parties, as re- 
gards the manner and method of ap- 
pointment of an arbitrator agreed to by 
them. 

15. In an earlier case reported in D. 
Gobindram v., Shamji and Co., AIR 1961 
SC 1285, the Supreme Court while deal- 
ing with the courts power of appoint- 
ment of an arbitrator under Section 20 
(4) of the Arbitration Act, observed that 


if the ` parties had appointed the 
arbitrator or arbitrators the re- 
ference should be to them and 


if the parties do not agree, the court 
may be required to make a decision as 
to who should be selected as an arbi- 
trator. The court further observed that 
in the case, the parties by their agree- 
ment have placed the power of selecting 
an arbitrator or arbitrators in the hands 
of another person (in that case the 
Chairman of the Board of Directors), the 
court can certainly perform the min- 
isterial act of sending the agreement t 
him to be dealt with by him, 











tration agreement sets oùt adequate an 
exhaustive machinery for the appoint 
ment of an arbitrator to' decide the dis 
putes between the parties. Taking int 
account, the said adequate and exhaus 
tive machinery, agreed to between th 
parties, as to the arbitrators to be a 
pointed and that as per the machine 
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the Managing Director of the Food .Cor- 
poration of India had been nominated 
by the parties to select an arbitrator, we 
set aside the order of the trial court in 
so far as- it appoints one R, Partha- 
sarathi, as an arbitrator, and direct the 
arbitration agreement to be sent to the 
Managing Director of the Food Corpora- 
tion of India, with a direction to appoint 
an arbitrator as contemplated by the 
arbitration agreement, to decide the out- 
standing disputes between the parties. 


17. Having regard to the lapse of time 
since the termination of the contract 
which took place in the year 1975, the 
Managing Director of the Food Corpora- 
tion of India will immediately appoint 
an arbitrator, so that the arbitration 
proceedings may be over as expedi- 
tiously as possible. The appeal is ac- 
cordingly allowed, but, there will be no 
order as to costs, 


18. The learned counsel for the appel- 
lant would further point out that 
reference to the arbitration at this dis- 
tant point of time will be barred by 
limitation. At this stage, it is neither 
possible nor necessary to go into all such 
questions, 
is open to the parties to raise all legal 
objections that are open to them, before 
the arbitrator, and the arbitrator is 
bound to consider ‘all those objections, 
while he is disposing of this reference. 


Appeal allowed. 
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Manicka Gramani, Appellant v, V. 
Venkatarama Iyer and others, Respon- 
dents. 

A. A. O. No, 86 of 1980, D/- 22-7-1980.* 

(A) Civil P, C. (5 of 1908), O. 21, R. 89 
— Two of the three decree-holders ad- 
mitting acceptance of certain amount 
from judgment-debtor Amount has 
to be deducted from that to be de- 
posited in application to set aside sale of 
property under O, 21, R. 89. 

Where two of the three decree-holders 
admitted acceptance of certain amount 
from the judgment-debtor, it would 
amount to payment received by the 
decree-holders since the date of procla- 
mation of sale of the property and has 


*Against order of City Civil Judge, Mad- 
ras in E A, No. 1447 of 1979. . 
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Suffice for us to say that it- 
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to be deducted under the provisions _ of 
Order 21, Rule 89 from out of the 
amount payable by the judgment-debtor 
while making the deposit-in his applica- 
tion to set aside the sale of the property 
under. Order 21, Rule 89, Case law dis- 
cussed, (Para 6) 
(B) Civil P, C. (5 of 1908), O. 21, R, 89 
(Madras) — Madras Civil Rules of Prac- 
tice, R, 203 Application for setting 
aside auction sale — Depositing pound- 
age is not necessary, (Paras 8, 9) 
Cases Referred : Chronological Paras 
AIR 1963 Andh Pra 198 9 
AIR 1940 Mad 427 (FB) 6 
AIR 1938 Cal 523 ~ 9 
6 

6 

6 


AIR 1935 Mad 1050 5, 
(1913) 24-Mad LJ 205 
1912 Mad WN 756 


M. Sundaran, for Appellant; T. R. 
Mani, for Respondent. 


JUDGMENT :— The legal representa- 
tive of the deceased judgment-debtor in 
O. S. No, 6757 of 1973, 10th Assistant 
City Civi Court, Madras, is the appel- 
lant in this appeal. The property bear- 
ing door No. 206 Arcot Road, Vada- 
palani, Kodambakkam, Madras, belong- 
ed to the family of the appellant and 
respondents 1 and 2 in execution of the 
decree obtained by them in O. S. No. 
6757 of 1973,. brought the property to 
sale in E. P, No. 2336 of 1976 and the 
3rd respondent purchased the property 
in the sale held on 22-11-1978 for a sum 
of Rs, 56250/-. The 3rd respondent had 
also deposited, according to the appel- 
lant, 25 per cent of the sale considera- 
tion on 23-11-1978. The appellant fur- 
ther stated that out of the amount due 
to the decree-holder mentioned ‘in the 
sale proclamation, a sum of Rs, 6,500/- 
in two instalments of Rs. 5,000/- and Ru- 
pees 1,500/- had been paid after the exe- 
cution petition and therefore, the 
amount due to the decree-holder as on 


-the date of sale was only Rs. 19,500/-. 


Claiming that he had deposited a sum of 
Rs. 19,500/- together with a sum of Ru- 
pees 2,812.50 P., representing 5% of the 
sale consideration paid by the court auc- 
tion-purchaser and a further sum of Ru- 
pees 677.50 P. to cover the expenses of 
sale, totalling in all to Rs, 23,000/-, the 
appellant filed the application under 
Order 21, Rule 89, C. P. C. to set aside 
the court sale held on 22-11-1978. The 
appellant had also expressed his willing- 
ness to deposit some more amount if 
found due, though he had stated that he 


had paid into court a sum of Rs. 23, 444/-, 


a 
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2. The decree-holder viz., respondents 
1 and 2 herein made an endorsement 
that they have no objection for the sale 
being set aside as the decree amount has 
been deposited into court. The applica- 
tion was resisted only by the 3rd re- 
spondent herein on the ground that the 
application had neither been filed in 
time nor the correct amount deposited. 


3, The learned 10th Assistant City 
Civil Judge, Madras, held that the peti- 
tion under Order 21, Rule 89, C. P. C 
‘having been filed by the appellant on 
21-12-1978 was well within time, How- 
ever, the learned 10th Assistant Judge 
held that in the absence of any data or 
document to show that the sum of. Ru- 
pees 6,500/- had been paid to respon- 
dents 1 and 2, this amount could not be 
deducted from out of the amounts to be 
deposited, - In addition, it was also held 
that the appellant had not paid the 
poundage of Rs. 1,725/-. In this view, 
the court below held that the appellant 
had not paid the entire amount and 
therefore, the sale cannot be set aside. 
Consequently, the petition was dismiss- 
ed. It is the correctness of this order 
that is challenged in this appeal, 

4, It is necessary at this stage to deal 
with an objection raised by the learned 
counse] for the 3rd respondent to he 
effect that the petition is barred by limi- 
tation. It is not disputed that the sale 
of the property was held on 22-12-1978. 
The objection that is raised by the 3rd 
respondent is that the petition had been 
filed on 6-1-1979 and therefore, the ap- 
plication is barred. The other objection 
that is raised in this connection is that 
the deposit of the amount was made on 
27-2-1979 long after the filing of the ap- 
plication and consequently, there was no 


deposit within time as contemplated in- 


an application under Order 21, Rule 80, 
C P. C A perusal of the application 
filed by the appellant under Order 21, 
Rule 89, 
been signed on 21-12-1978 and it also 
bears the court’s seal for having been 
presented into court on 21-12-1978. 
Therefore, there is no substance in the 
objection of the 8rd respondent that the 
petition was filed only on 6-1-1979 and 
consequently, it is barred. With refer- 
ence to the objection that there was a 
delayed deposit of the amount into 
court, it is found from the records that 
a sum of Rs, 23,000/- had been deposited 
into the Reserve Bank of India on 22nd 
December, 1978 and that challan had also 
been produced before the City Civil 
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shows that the petition had“ 
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Court, Madras, but that the amounts 50 
paid had been given credit to on 27th 
February, 1979, after verifying the pay- 
ment made into the Reserve Bank of 
India, Madras. It is therefore obvious 
that the payment had also been made 
within 30 days from the date of sale. 
Consequently, it is not open to the third 
respondent to raise the objection that 
the application and the payment were 
made out of time. 

5. The learned counsel for the appel- 
lant contends that respondents 1 and 2 
in this case accepted the payment of Ru- 
pees 6,500/- made by the appellant after 
the proclamation of sale and consequent- 
ly it is not open to the third respondent 
to dispute those payments and claim that 
there is a short fall in the depòsit as 
contemplated under Order 21, Rule 89, 
C. P. C. On the other hand, the learned 
counsel for the third respondent con- 
tends that inasmuch as there is no proof 
before the court that the amount of Ru- 
pees 6,500/- had been paid to the decree- 
holder-respondents 1 and 2 herein, the 
appellant is not entitled to deduct that 
amount from the deposit and therefore, 
the deposit is not for the full amount 
It is necessary to consider therefore the 
question whether the payment made by 
the appellant ‘to respondents 1 and 2 
should be either certified or otherwise 
established apart from the statement of 
the respondents 1 and 2 that the money 
had been so paid in order to enable him 
to deduct that amount from out of the 
amounts to be deposited in an applica- 
tion under Order 21, Rule 89, CG. P. C. 
In this connection, 
for the appellant drew my attention to 
the decision in Subbayya v. Venkata- 
subba Reddi, AIR 1935 Mad 1050, In 
that case, the question arose whether 
the expression 
have been received by the decree-holder’ 
would include anything equivalent to 
the amount which is due to the decree- 
holder by the judgment-debtor under 
the decree. In that case, the judgment- 
debtor in an application under Order 21, 
Rule 89, C. P. C., merely deposited 5% 
required under clause (1) (a); but did 
not deposit the amount required under 
clause (1) (b) viz., for payment to the 
decree-holder of the amount specified in 
the proclamation. 

6. According to the judgmerit-debtor, 
this was so because the decree-holder 
had accepted a mortgage from the judg- 
ment-debtor in satisfaction of the 
amount due to him under the decree, 


‘any amount which may ` 


the learned counsel - 
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On an objection raised by the auction- 
purchaser that it was not sufficient com- 
pliance with Order 21, Rule 89 and 
therefore the sale ought not to be set 
aside, Beasley, C. J. held that the judg- 
ment-debtor had complied with the con- 
ditions laid down in Order 21; Rule 89, 
C. P. C. and it was not necessary that 
the decree-holder should have received 
the amount under clause (1) (b) in cash, 
that it was enough if the decree-holder 
was satisfied with regard to the whole 
amount due to him under the decree and 
that the court was bound to set aside 
the sale. In doing so, Beasley C. J. re- 
ferred to Vedala Lakshminarasimha- 
charyulu v, Lakshmiamma, 1912 Mad WN 
756 and Anantalakshmiammal v. San- 
karan Nair, (1913) 24 Mad LJ 205. In 
the first case, which arose under the 
provisions of the old Code of 1882, the 
wording of which is exactly similar to 
words found in Order 21, Rule 89, 
C. P. C. it was held that an agreement 
with the decree-holder’s widow to treat 
a portion of the decree debt as dis- 
charged in consideration of services ren- 
dered by the judgment-debtor to her 
husband is a valid discharge and actual 
receipt of cash is not necessary. In the 
latter decision, the decree-holders waiv- 
ed a portion of the decree amount and 
such waiver was held to satisfy the re- 
quirements of the rule. At page 2086, 
the Bench observed thus — Soa 

“The whole amount due to the decree- 
holder was no doubt paid in cash to the 
decree-holders, They waived a portion 
of the amount due to them and put in 
‘ application to the court requesting that 
satisfaction might be entered of the 
whole amount due to them under the 
decree.......2.004 It was held by this court 
in Vedala Lakshminarasimhacharyulu v- 
Lakshmiamma, 1912 Mad WN 756 that 
the payment to the decree-holder need 
not be in cash and that it is enough if 
the decree-holder is satisfied with regard 
to the whole of the amount due to him 
to justify an application under Order 21, 
Rule 89.” 


In Muthuvenkatapathi v, Kuppu, AIR 
1940 Mad 427, a Full Bench of this court 
had occasion to consider the scope of 
Order 21, Rule 89, C. P. C. and the ques- 
tion whether payment in cash to the 
decree-hoider alone is within the con- 
templation of the provisions of Order 21, 
Rule 89, C. P. C. and the assignment of 
a mortgage would not amount to pay- 
ment to a decree-holder, In consider- 
ing this question, Leach C, J. speaking 
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for the Full Bench, stated thus at page 
430 :— 

“O, 21 Rule 89 C. P. C. permits a judg- 
ment-debtor to apply to the Court to 
have a sale of immoveable property in 
execution set aside provided certain con- 
ditions are fulfilled) He must deposit in 
Court for payment to the purchaser a 
sum equal to 5 per cent of the purchase 
money and in addition must deposit for 
payment to the decree-holder the 
amount specified in the proclamation of 
sale as that for the recovery of which 
the sale was ordered, less any amount 
which may, since the date of such pro- 
clamation of sale, have been received by 
the decree-holder, Rule 92 requires these 
deposits to be made within 30 days from 
the date of sale. If the deposits are 
made within the required period the 
Court is bound to set aside the sale. 
Under the provisions of Article 166 
Limitation Act, the application for set- 
ting aside must be filed within 30 days 
of the sale, 

Again in considering the question whe- 
ther the delivery by the judgment- 
debtor to the decree-holder of money’s 
worth would not relieve him from the 
necessity of paying into court the whole 
of the decretal amount to entitle him to 
an order setting aside he sale, the Full 
Bench referred to the decision in 
Lakshminarasimhacharyulu v, Lakshmi- 
ammal, 1912 Mad WN 756, Anantha Lak- 
shmiammal v, Sankaran Nair, (1913) 24 
Mad LJ 205 and Subbaya v. Venkata 
Subba Reddi, AIR 1935 Mad 1050 
and held that any payment or 
adjustment made by the judg- 
ment-debtor which satisfes the decree- 
holder is a payment within the mean- 
ing of the rule. It is thus evident that 
payment to the decree-holder need not 
be only by cash and that it is also open 
to the decree-holder as pointed out by 
Benson and Sundaram Ayyar, JJ. to 
waive a portion of the amount due to 
him and that the waiver operated as 
payment under Order 21 Rule 89 C.P.C. 
In the present case, it is not as if the ap 
pellant pleaded an adjustment as such, 
but the appellant and respondents 1 & 2, 
decree-holders, are not at variance with 
reference to payment of Rs. 6500 made 
by the appellant to the decree-holder. Tn, 
view of the circumstance that respon- 
dents 1 and 2 accepted the payment of 
Rs, 6500 made by the appellant, this 
would amount to payment received by 
respondents 1 and 2 since the date of 
the proclamation of sale which has to be 
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deducted under the provisions of O. 21 
Rule 89 C. P. C. from out of amount 
_ {payable by the appellant: while making 
the deposit in his application under O, 21 
Rule 89 C, P. C. The Court below was, 
therefore, in error when it held- that 
the appellant had not deposited the sum 
of Rs, 6500 along with his application to 
set aside. the sale under O, 21, R. 89, 
C.P.C, 

7. The next objection that is raised by 
the learned counsel for the appellant is 
that the poundge need not be deposit- 
ed by the appellant who seeks to set 
aside the Court auction sale by resorting 
to Order 21 Rule 89 C. P. C. That provi- 
sion as amended in Madras reads thus :— 

“89 (1) where immoveable property 
has been sold in execution of a decree 
the judgment-debtor or any person deriv- 
ing title from the judgment-debtor, or 
any person holding an interest in the 
property may apply to have the sale set 
aside on his depositing in. Court — 

(a) for payment to the purchaser, a 
sum equal to 5 per cent of the purchase 
money and(b) forpayment tothe decree- 
holder the amount specified in the pro- 
clamation of sale as that for recovery of 
which the sale was ordered, less any 
amount which may, since the date of 
the proclamation of sale, have been re- 
ceived by the decree-holder. 


Provided that, where the immoveable 
property -sold is liable to discharge a 
portion of the decree debt the payment 
under clause (b) of this. sub-rule need 
not exceed such amount as under the 
decree the owner of the property sold 
is Hiable to pay. 

(2) Where a person applies under 
Rule 90 to set aside the sale of his im- 
moveable property, he shall not, unless 
he withdraws his application, be entitl- 
ed to make or prosecute an application 
under this rule, . 

(3) Nothing in this rule shall relieve 
the judgment-debtor from any liability 
he may be under in respect of costs and 
interest not covered by the proclamation 
of sale”. 

8. A reading of the aforesaid provi- 
sion’ does not indicate that poundage as 
such is contemplated as an item of de- 
posit under the provisions of Order 21 
‘Rule 89 C, P. C. That this is also put 
beyond doubt by Rule 203 (1) of the 
Civil Rules of Practice which states that 
if the sale is set aside under O. XXI 
Rule 89 of the Code, the Court may make 
an order for payment by the judgment- 
debtor of the poundage and other costs 
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and interest, if any, not covered by the 
proclamation of sale. A plain reading 
therefore of the provisions of Order 21 
Rule 89 C. P. C., along with Rule 203 (1) 
of the Civil Rules of Practice clearly 
establishes that in an application under 
Order 21 Rule 88 C, P. C., seeking to set 
aside the sale, poundage need not be 
deposited. - - ' 


9. The learned counsel for: the’ appel- 
lant invited my attention’ in this con- 
nection to the decision of the Calcutta 
High Court reported in Gopal Chandra 
Chandra v, Gobardhan Chandra Chandra, 
AIR 1836 Cal 523, In that case, an appli- 
cation filed by the judgment-debtor 
under Order 21 Rule 89 C. P. C. deposit- 
ing equivalent to 5% of the purchase 
money and also the amounts specified 
in the proclamation of sale for the re- 
covery of which the sale was ordered; 
but the -poundage was not paid, The sale 
was set aside and in the appeal by the 
auction~purchaser, it was contended that 
the poundage had not been paid and, 


therefore, the sale could not be set 
aside under Order 21 Rule 89 C. P. © 
Repelling this- contention Derbyshire 


C. J., observed at page 523 thus :— 


“There, is nothing in Order 21 R, 89, 
which makes it necessary for the judg- 
ment-debtor to pay in the poundage fee 
as a condition precedent to the sale be- 
ing set aside, Order 21 Rule 92 provides 
that where an application is made to 
set aside a sale under Order 21 R, 89 
and the deposit required by that rule is 
made within 30 days from the date of 


sale, the Court shall make an order set- 


ting aside the sale. In my opinion, the 
learned Judge was right in setting aside 
the sale. There is no, hardship or injus- 
tice upon the auction-purchaser because 
O, 21 R. 89 (3) provides :— 


Nothing in this rule shall relieve the 
judgment-debtor from any liability he 
may be under in respect of costs and in- 
terest not covered by the proclamation 
of sale. In the Civil Rules and Orders 
which are made by this Court application 
to District Courts it is provided in Ch, X 
R. 546:— 


1. When a sale of immoveable property 
is set aside under Order 21 Rule 89 or 


_ Section 174 (1) Bengal Tenancy Act, the 


Court may make an order for payment 
of the judgment-debtor or by the person 
at whose instance the sale is set aside, 
of the poundage fee and other costs, if 
any, not covered by the e proclamation o 
sale”, : 
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On this reasoning, the order setting aside 

. the sale even though poundage had not 
been deposited, was upheld, In Sanni- 
dhana Lakshmi Kantayya v. Ghatam 
Suryanarayana, AIR 1963 An Pra 198, a 
Division Bench of that Court held that 
on the language of Order 21, Rule 89 
C. P. C. and the relevant rules of the 
Civil Rules of Practice that in order to 
entitle the judgment-debtor to have the 
sale set aside under Order 21 Rule 89 
C. P. C., only two payments have to be 
made, namely, (i) compensation to the 
auction purchaser equivalent to 5 per- 
cent of the purchase money and (ii) the 
decretal amount as indicated in the pro- 
clamation of sale for the recovery of 
which the sale was ordered for being 
paid to the decree-holder. The Court 
observed in this connection thus :— 


“We cannot import into this provision 
of law the payment of poundage which 
should only follow the setting aside of 
the sale as is clear from Rule 203 of the 
Civil Rules of Practice which postulates 

_that the Court ‘may make an order for 
payment by the judgment-debtor of the 
poundage and other costs and interest if 
any, not covered by the proclamation of 
sale, after the sale is set aside under 
O. 21 R. 89 C.P.C. and not before. If that 
were the legal position, we fail to see how 
the failure to deposit the full poundage 
which here we are told comes to Rs, 32-19 
would result in the dismissal of the ap- 
plication to set aside the sale. 


view of the decision referred to above 
nd.since poundage is a charge made by 
the Court in the sale of the property 
which can be made payable by the judg- 
iment-debtor under R. 203 of the Civil 
ules of Practice only after the sale is 
et aside, the poundage of Rs, 1725 need 
ot have been deposited at all by the 
appellant. The conclusion of the Court 
‘below contra cannot, therefore, be sus- 
ained. 


10. It is not disputed that if the sum 
of Rs. 6500 is deducted as it should be 


and the poundage also need not be de- 


posited, the amount actually deposited 
by the appellant is in excess of the am- 
ounts that should be deposited by him 
in his application under Order 21 R. 89 
C. P. C. The appellant, therefore, is 
entitled to have the Court sale held on 
22-11-1978 set aside. The order of the 
Court below is therefore set aside and 
1981 Mad./9 V G—30 
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the civil miscellaneous appeal is allowed. 
No costs, 
Appeal allowed. 


AIR 1981 MADRAS 129 
NATRAJAN AND PADMANABHAN, JJ. 


Indian Bank, Appellant wv, Catholic 
Syrian Bank Ltd., Respondent. 


Appeal No. 47 of 1976 and Memoran- 
dum of Cross Objections, D/- 3-1-1980. 

Negotiable Instruments Act (26 of 
1881), Sections 131 and 131A — Bank 
opening account, without testing creden- 
tials and without proper introduction — 
Another. bank suffering loss due to for- 
warding of demand draft put into 
account only a few days after opening of 
account — Bank cannot be said to havé~ 
acted without negligence — Not entitled 
to protection of Sections 131 and 131A. 


Where a bank allowed a customer to 
open an account on the recommendation 
of a customer who could ‘not be said to 
be respectable and without testing the 
credentials of the person desirous of 
opening the account and sent a crossed 
demand draft drawn on another bank 
for a big amount of new customer put 
into account only a few days after open- 
ing of the account for realisation and in 
consequence, the bank on which the 
draft was drawn was put to loss as the 
draft was a forged one, the bank open- 
ing the account could not be considered 
to have acted without negligence even if 
it might have acted in good faith Con- 
sequently, the bank was not entitled to 
benefit of Sections 131 and 131A, In such 
a case the bank which honoured the 
draft could not be said to be guilty of 
contributory negligence merely because it 
failed to make enquiries from its branch 
which issued the draft before the same 
was cleared and the amount thereon 
was credited to the account of the new 
customer and he withdrew it, (Case law. 
discussed). (Paras 9, 10, 12) 
Cases Referred : Chronological Paras 
(1972)’1 Mad LJ 412 12 
(1968) 2 All ER 573: (1968) 1 WLR 956 

: (1968) 1 Lioyd’s Rep 411 Marfani and 

Co, Ltd. v. Midland Bank Ltd. 10 
AIR 1955 Mad 402: (1954) 1 Mad LJ 560 

9 


AIR 1946 Bom 482 
(1938) 1 KB. 511: (1937) 3 All ER 81l: 
157 LT 329, Carpenters Co, of City of 


IX/LX/E656/80/SNV 


9, 12 
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London v. British Mutual Banking Co. 
10 
1932 All ER Reprint 107: 1933 AC 201: 
148 LT 291, Lloyds Beat Ltd, v. Sav- 
orv and Co, -> li 
AIR.1920 PC.88. ` 9, 10, 11 
` Aiyar and Dolia, for Appellant; K. 
Parasaran and C. Lakshmi ‘Narain, for 
Respondent. 


NATARAJAN, J.:— This appeal . has 
been preferred by the defendant in O.S. 
‘No. 517 of 1969, on the file of the Court 
of the Subordinate Judge, Salem, while 
the memorandum of cross objections has 
been filed by the plaintiff therein. . 

2 The suit, out of which this appeal 
has arisen, was instituted by the respon- 
--dent for recovery of a sum of Rs, 29,009, 
wrongly paid over to the appellant in 
discharge of a forged demand draft pre- 
sented for conversion by it on behalf of 
an alleged ‘customer of it. The learned 
Subordinate Judge sustained the case of 
the respondent but, however, found con- 
tributory negligence in the respondent as 
well and hence he disallowed a.sum of 
Rs. 4,000 and decreéd the suit for the 
balance of Rs_25,009, The appeal is di- 
rected against the decree for Rs, 25,000, 
while the memorandum of cross objec- 
tions is directed against the disallowance 
of a sum of Rs. 4000. 

3. The respondent’s. suit came to be 
filed in the following circumstances: On 
6-6-1969 one Shanthilal Manilal Desai 
(hereinafter referred to as S, M, Desai) 
opened a current account with the Indian 
Bank Ltd., Main Office, Salem. (herein- 
after referred to as the appellant bank). 
On 12-6-1989, one Mohamed Hussain 
obtained a demand draft for Rs. 20 
from the branch at Singanallur of the 
Catholic Syrian Bank (hereinafter refer- 
red to as the respandent Bank). The 


draft was drawn on the branch office of . 


the same bank at Cochin in favour of 
Messrs. Desai and Co. This draft was, 
however, altered by means of clever 
forgery to make it appear that it was a 
draft for Rs. 29,000, drawn on the Salem 
branch of the respondent: bank in favour 
of S. M. Desai. The forged draft was 
presented at the main Office, at Salem, of 
the appelant bank on 18-6-1969, by- the 
above named S. M. Desai, for being cre- 
dited to his account. 

4, Acting as banker for the said S. M. 
Desai, the appellant bank sent the draft 
on the very same day to the respondent 
bank for clearance, The said Bank un- 
suspectingly paid the draft amount of 
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Rs. 29,000 to the Salem branch of the 
appellant bank by means of a cheque on 
the State Bank in due course, However, 
on 14-6-1969, the Salem Branch office of 
the respondent bank came to know from 
its Singanallur branch that the Singanal- 
lur branch had issued a draft only for a 
20 and. that too, drawn im- 
favour ‘of one Desai and Co., and paya- 
ble by the branch office at Cochin and 
no draft for a sum of Rs. 29,000 had been 
issued. . At once,. the respondent bank at 


‘Salem got in touch with the Agent of 


the Salem branch of the appellant bank ` 
and informed him of the fraud that had 
been. committed. But, unfortunately, by 
then, the appellant bank had already 
paid a large part of the draft amount to 
its customer Desai under a self cheque. 
The respondent then came forward with 
the suit against the appellant for re- 
covery of a sum of Rs. 29,000 on the 
ground that the appellant. had been: ne- 
gligent while opening a current. account 
in the name of Desai and by reasons of 
its negligence and want of good faith, 
the forged draft had come to be wrongly 
converted. The respondent also claimed 
interest at six per cent ‘per annum on 
the sum of Rs. 29,000. 


5. ‘The appellant resisted the suit and 
averred in its written statement that it 
had not exhibited negligence or want of . 
good faith in either opening the current 
account in the name of Desai or in ac- 
cepting the draft presented by him for 
encashment or in sending the draft for 
realisation to the Respondent Bank at’ 
Salem. The appellant alleged that the 
demand draft did not contain any defect 
or suspicious features as to rouse its 
suspicion or curiosity. It was further 
stated that the respondent’s. branch at 


Salem did not also notice any defect in the 


draft and had therefore passed the. draft 
for payment. In such circumstances, the 
conversion of the draft and the payment _ 
out to S5. M. Desai of the proceeds of the 
draft were bona fide acts performed by 
the appellant in discharge of its duties 
as banker. The further defence of the’ 
appellant was that if the transaction had 
resulted in loss to the respondent, it was 
solely due to the negligent act of the 
respondent’s branch at Salem in paying 
the draft amount without receiving advice 
from the drawer branch, viz:, Singanallur 
branch. The appellant, therefore, alleg- 
ed that its actions -were squarely pro- 
tected by Section 131 of the Negotiable 
Instruments Act and the relevant previ- 
sions of the Indian Contract Act. 


1984 
$. On the basis of the pleadings of the 
parties, the learned Subordinate Judge 


framed the following issues for’ consi- 
deration in the trial of the suit:—: 


1. Whether the defendant is ania 
to the protection under Sections 131 and 
131A of the Negotiable Instruments Act 
and the principles and. provisions of the. 
Indian Contract Act? . 

2. Whether the suit as framed is not 
maintainable? . 


3. Whether the suit is bad for non- 
joinder of parties alleged by the defen- 
dant? and 


4. To what ‘relief or reliefs ‘if any is 
the plaintiff entitled? , 
In support of its case, the respondent 
examined: two witnesses, viz:, Thiru 
Anthony, Accountant of the respondent 
bank’s branch at: Singanaliur. and Thiru 
Mathachan the agent of the respondent’s 
branch at Salem. By way of documentary 
evidence, the respondent filed Exs, A. 1 
to A. 26. The appellant examined there 
witnesses on its side. D. W. 1, Thiru Vija- 
yaraghavan and DW 3, Thiru Jothipan- 
dian; were respectively the 
and Agent of the main office Salem 
branch of the appellant bank, at the ref- 
evant time, the suit transaction took 

` place, D.W. 2, Jayaraman is a customer of 
the appellant bank at Salem and it was 
he who introduced Desai; who had pre- 
sented the forged draft, to the appellant 
The appellant filed Exs, B 1 to 

B. 17 on its side. After an elaborate con- 
sideration of the case of the parties, the 
Subordinate Judge held under issue No. 1 
“that the appellant is not entitled to pro- 
tection under Sections 131 and 131-A of 
the Negotiable Instruments Act and the 
principles and provisions of the Indian 
Contract Act and was, therefore, liable 
to pay the sum of Rs. 29,090 to the re- 
spondent. But he, however, gave remis- 
sion to the appellant in `a sum of Rupees 
4,000 on the ground that the respondent 
too had been negligent in paying the 
amount for the draft before: receiving ad- 
vice from the Singanallur branch, Under’ 
issues 2 and 3, he rendered findings in 
favour of the respondent bank and event- 
ually, under issue No, 4 he decréed the 
suit for a sum of Rs. 25,000 together’ with: 
interest at 6 per cent per annum from 
12-6-1969 till the date of the filing of the 
suit, at 6} per ‘cent per annum from the 
date of institution of the suit till the 
date of the decree and at 6 per cent per 
annum from the date of decree till reali- 
sation, To the above said effect, the 
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Subordinate Judge rendered judgment 
and decree on 31-10-£975.: - As: already 
stated, the appellant has filed the appeal 
to dispute its liability in a sum of Rupees 
25,000: while the respondent has filed the 
memorandum of cross objections to press 
for a decree -for the disallowed amount 
as well. 

7, From what has been stated above, 
it may be seen that the facts are not in 
controversy. Ht-is proved beyond doubt 
by the evidence of PW 1 that the Singa- 
nalur Branch of the respondent bank 
had issued’ ‘only two’ drafts on 12-6-1969- 
One draft was for a sum of Rs, 14-20 
payable to the Life Insurance Corpora- 
tion and the draft was drawn in favour 
of the Salem Branch of the respondent 
Bank. The second: draft, with which we 
are now - concerned, was for a sum of 
Rs. 20 made in favour of the Cochin 
branch of the respondent bank. The 
money was payable to M/s, Desai and 
Co, This draft has been ‘cleverly tamper- 
ed' with and altered so as to make it ap- 
pear that it was issued for a sum of 
Rs. 29,000, and made payable to S. M. 
Desai by the Salem branch of the respon- 
dent bank, It “was the ‘forged draft 
which was presented on 13-6-1969 at the 
Salem branch of the appellant bank for 
being collected and credited in the ac 
count-of S.'M. Desai. The draft has been 
marked. as Ex., A-1 in the case. It is con- 
ceded by Mr. K., Parasaran,. learned 
counsel for the respondent, that Ex, A.L 
does not. contain any tel tale features 
of alteration or correction as to make 
any one including an employee of the 
bank to suspect, by mere sight, the gen- 
uineness of the draft, We have ourselv- 
es perused Ex. A-1 and we find that the 
forgery of the draft has been very clever- 
ly' and skilfully done. No doubt, on a 
very close scrutiny of Fx.. A.I, we can 
find ‘some difference in the writing of the 
words ‘nine ‘thousand only’ when com- 
pared ‘with the other words ‘Rupees 
twenty’; but, inasmuch as our scrutiny 
of the draft was done with the knowledge 
that it is a forged one, we are able to 
perceive thë difference in the writing. It 
therefore follows that if the draft was 
perused’ by any one without knowledge 
of the forged nature of the instrument, 
it is likely to pass the.test of normal 


_scrutiny. That apart, we have already 


stated that even the respondent’s coun- 
sel admits. that the draft has been tam- 
pered with: so skillfully that it does not 
suffer from any patent .defect. Therefore. 
we cannot attribute: any blame fo the 
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officers of the appellant bank at Salem 
for having received the draft without 
demur, > Notwithstanding 
case of the respondent is, the totality of 
the circumstances establishes beyond 
doubt that the officers of the Salem 
branch of the appellant bank had acted 
negligently in opening a current account 
in the name of S. M., Desai and giving 
him the status of a genuine operator of 
Bank account and in collecting the 
‘amount due under the draft ‘presented 
for collection and handing over the pro- 
ceeds of the draft after it was encashed 
by the respondent’s branch at Salem. 
After the fraud committed by S. M. 
Desai was detected, a complaint was 
made to the police authorities, They had 
eventually arrested the said person and 
filed a charge-sheet against him for of- 
fences such as cheating, forgery etc., and 
the case had ended in conviction, There- 


fore, it goes without saying that the re- - 


spondent had been deprived of and 
thereby had incurred a loss of Rs. 29000. 
In the action brought by the respondent 
for realisation of the amount from the 
appellant, the defence of the latter is 
that it is protected by Sections 131 and 
131-A-of the Negotiable Instruments Act. 
Section 131 of the Negotiable Instru- 
ments Act is as follows :— 


“A banker who has in good faith and 
without negligence received payment for 
a customer of a cheque crossed general- 
ly or specially to himself shall not, in 
case, the title to the cheque proves de- 
fective, incur any liability to the true 
owner of the cheque by reason only of 
having received such payment”, 
(Explanation omitted) 

Section 131-A reads — f 

“The provisions of this chapter (Chap- 
ter XIV) shall apply to any draft, as de- 
fined in Section 85-A as if the draft 
were a cheque”. ; 
Therefore, what we have to see is whe- 
ther the appellant bank had acted with- 
out negligence.and in good faith in act- 
ing as banker for S. M, Desai and in en- 
cashing the draft presented by him and 
paying over the. proceeds to him subse- 
quently. For determining this question, 
we have to scan the evidence of D. Ws. 1 
to 3. 

8. According to D. Ws. 1 to 3,-D. W. 2 
is a carpet and cloth merchant of Salem 
and his shop is situated in door Nos. 


170-171, First Agraharam, Salem. D.W. 2- 


claims to have properties worth Ru- 


pees 75,000 and also to be assessed to 


i 


ta 
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sales tax and income-tax, He was hav- 
ing an account with the appellant bank. 
and earlier in Salem bank which was 
subsequently amalgamated with the ap- 
pellant bank. He has said that the aver- 
age turnover of his business was Ru- 
pees 1 lakh per year. In June, 1969, 
S. M. Desai had met him and told him 
that he was the proprietor of a concern 
known as Desai and Co., and that he 
was doing trade in carpets and he had 
come over to Salem to purchase carpets. 
Desai placed an order with D, W. 2 for 
supply of carpets for Rs, 1,800. He then 
wanted D. W. 2 to help him in opening 
an account with a Bank at Salem and, 
in order to help him D. W. 2 took him 
to D. W. 3, the Bank agent, and intro-. 
duced him. D. W. 3 claims to have 
questioned Desai and satisfied himself 
that he was a bona fide customer and 
thereafter to have allowed him to open 
a current account in the bank. D. W. 1, 
it may be recalled, was the former ac 
countant in the Salem branch of the ap- 
pellant bank and he has also spoken to 
Desai being introduced to the Bank by. 
D. W. 2 and Desai opening an account 
in the bank by remitting a sum of Ru-. 
pees 300. The account was opened on 
6-6-1969. On 9-6-1969 Desai drew a sum 
of Rs, 200 and consequently there was 
a balance of only Rs, 100 in the account. 
On 13-6-1969 Desai presented Ex. A. 1. 
draft which was for a sum of Rs, 29,000. 
Since Ex. A. 1 did not contain any 
patent defects and since it appeared to 
be a genuine draft, D. W. 1 made the 
necessary entries in the registers and 
sent Ex. A. 1 to the respondent Bank at 
Salem for encashment. The same day 
the ‘respondent Bank remitted the 
amount by means of a State Bank 
cheque to the appellant bank. On the 
next day, i.e., 14-6-1969 Desai issued a 
cheque for Rs. 225 in favour of one 
Panneerselvam, About half an hour later, 
Desai presented ‘a self cheque and with- 
drew a sum of Rs. 27,500. It was there- 
after P. W. 2, the agent of the respon- 
dent bank, phoned to D. W, 3 and in- 
formed him that Ex. A. 1 was a forged 
draft, But nothing could be done since, 
by then, Desai had withdrawn the major 
portion of the draft amount and dis- 
appeared from the scene. 

9. Placing reliance on the evidence of 
D. Ws. 1 to 3 as well as the fact that 
Ex. A. 1 draft had been passed for pay- 
ment by P. W. 2, without any hesita- 
tion, Mr. Somayaji learned counsel ap- 
pearing for the appellant, argued. that 
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he officers of the appellant had un- 
loubtedly acted in good faith and with- 
ut negligence and, therefore, it must be 
veld that the appellant was fully pro- 
ected by Section 131 of the Negotiable 
nstruments Act and absolved of the 
jability to make good any sum to the 
*espondent for the loss sustained by it 
m account of the encashing of the forg- 
2d draft. While advancing such an argu- 
nent, learned counsel laid stress upon 
he events that took place at the branch 
office of the respondent bank at Salem 
when Ex. A. 1 was sent for payment. 
P. W. 2 has stated that as soon as Ex. 
4. 1 and two other drafts and a cheque 
cogether with a covering letter were 
orought to his bank by a messenger of 
the Indian Bank, Salem it was brought 
ṣo his notice by his clerk, one Murug- 
asan that no advice had heen received 
from the Singanallur branch regarding 
the issue of Ex, A. 1, and,’ in such cir- 
zumstances, his instructions were needed 
as to what was to be done. Thereupon 
P. W. 2 is said to have compared the 
signature of P. W. 1 in Ex. A. 1 with 
the specimen signature of P. W. 1 kept 
in the bank records and after being 
satisfied that the signatures tallied, he 
instructed his officers to make payment 
for Ex. A. 1. P, W. 2 has further stated 
‘hat the writing in Ex. A. 1 did not con- 
‘ain any trace of alteration or tampering 
and therefore he felt satisfied, after 
romparing the signatures of P. W. 1 in 
ax. A. 1 with his specimen signatures, 
chat it was a genuine draft. Having re- 
zard to these admissions, the appellant’s 
rounsel submitted that when Ex. A. 1 
aad been accepted by the respondent’s 
ficers themselves as a genuine draft, 
t would be hardly fair to penalise the 
appellant bank for its officers having 
iccepted Ex. A. 1 for collection and 
sending it to the respondent bank for 
realisation instead of making a minute 
scrutiny of Ex. A. 1, and rejecting it on 
he ground that it was a forged one. In 
support of his arguments Mr, Somayaji 
jlaced reliance on certain decisions, 
where the circumstances under which, 
ind the extent to which, a banker can 
successfully project a defence of statu- 
‘ory protection on the ground. he had 
icted in good faith and without negli- 
gence, have been considered, 
af the cases is Commr. of Taxation v. 
g. 5. and A. Bank, AIR 1920 PC 88. 
That was a case where a man gave a 
‘alse name and opened a bank account 
m the 7th June, 1917,-and, on the very. 
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next day he sent in a cheque for £.483- 
16s-6d. issued by one A friend and pay- 
able to bearer. Subsequently, the said 
person drew out the amount in deposit 
by means of various cheques. Sometime 
thereafter, it was found that the cheque 
had been issued by Mr, Friend in pay- 
ment of assessment for income-tax. The 
Commissioner of Taxation sought recov- 
ery of the amount from the Bank on the 
footing that the Bank had acted negli- 
gently and without good faith and 
should therefore make good the money 
to the true owner of the cheque. The 
Bank raised the defence that it was pro- 
tected by Section.88 of the Bills of Ex- 
change Act, 1909 
Australia) and the defence was sustained 
by the Board. The Privy Council held 
that though the person who had played 
fraud had become a constituent of the 
Bank only a day earlier, yet he must be 
deemed to be a customer and, as such, 
the bank was bound: to honour cheques 


up to the amount standing to his credit. 


In the matter of scrutiny of cheques the 
Board differed from the view taken by 
the Chief Justice of the High Court of 
Australia and held that since it is part 
of the ordinary business or practice of 
a Bank to collect cheques for their 
customers, the standard that can reason- 


ably be expected by the Banks would be 


“the standard to be derived from the 
ordinary practice of bankers, not indi- 
viduals.” The next case cited was Bapu- 
lal v. Nath Bank Ltd, AIR 1946 Bom 
482. That was a case where one Nem- 
chand Amichand Gandhi opened an ac- 
count in the bank on 26-1-1945 by pay- 
ing Rs. 300 in cash to the credit of the 
account,. Gandhi subsequently withdrew 
a sum of Rs, 275 in two instalments and 
on 7-2-1945, he paid in into the account 
a cheque for Rs. 4,000. This cheque had 
been drawn in favour of the plaintiff. 
The Bank credited the proceeds of the 
cheque to the account of Gandhi and 
subsequently allowed him to withdraw 
a sum of Rs, 3,800. Later, it was found 


- that the cheque was drawn in favour of 


Kantilal Mangalal Shah or bearer and 
had been endorsed by R. H. Desai. When 
the fraud was detected, the plaintiff sued 
the Bank for return of the money — 
Chagla, J. (as he then was), held that if 
the banker had acted in. good. faith and 
without negligence, he .cannot be called 
upon to make good the loss to the true 
owner of the cheque. Dealing with the 
question as to what enquiries a banker 
should make. of a proposed customer, the 


(Commonwealth of 
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learned Judge gave tis opinion as ‘fol- 
lows — 


“In my opinion, there is no absolute 
and unqualified obligation on a banker 
to make enquiries about a proposed 
customer. I agree that modern banking 
practice requires that a customer should 
be properly introduced or, in other 
words, that the bank should act on the 
reference of some one whom’ it could 
' trust. Therefore, perhaps, in most cases, 
it would be wiser and more prudent for 
a bank not to accept a customer without 
_some reference.. But I am not prepared 
to go so far as to suggest that after a 
bank has been given a proper reference 
with regard to a proposed customer and 
although there are no suspicious circum- 
stances attendant upon the opening of 
the account, it is still incumbent upon 
the bank to make further enquiries with 
regard to the customer.” 

The third case that was cited is Bharat 
Bank Ltd. v. Kishinchand Chellaram, 
(1954) 1 Mad LJ 560: (ATR 1955 Mad 
402). The relevant portion in the judg- 
ment on which reliance was placed oc- 
curs in page 564 and runs as follows— 


“The position in law may thus be 
summarised: When in an action in con- 
version, a defence is raised under Sec- 
tion 131 of the Negotiable Instruments 
Act, the primary question” for determi- 
nation is whether, in the matter of real- 
isation of the cheque, the collecting 
bank had acted without negligence — 
negligence not merely at the stage of 
encashment but at the prior stages from 
the receipt of the cheque in question. 
The question whether the bank had act- 
ed with negligence in the opening of the 
account will, however, be relevant under 
Section 131 to this extent that if the 
opening of the. account and the deposit 
of the cheque are really part of one 
scheme, as where the account itself is 
opened with the cheque in question or 
. where it is put into the account so 
shortly after the opening of the account 
as to lead to the inference that it ‘is part 
of it, then negligence in the matter of 
opening the account must be treated as 
negligence in the matter of realisation 
of the cheque.” 

From what has been sated above, ‘it 
may ‘be seen that the bed rock of the 
appellant’s case is that’ there had’ been 
no negligence on. the part of its officers 
and as such, the statutory protection af- 
forded by Section 13t read with Sec- 
tion 131-A of the Negotiable Instruments 
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Act should not be denied to the appel- 
lant. It is well known that for deter- 
mination of the question of negligence a 
universal test or an inviolable formula 
cannot. be laid down or prescribed, As 
pointed out in Commissioner of Taxation 
v. E. S. and A Bank, AIR 1920 PC 88, 
“t is really impossible to lay down rules 
which will determine what is negligence 
and what is not’, and ‘each case must be 
determined on its own circumstances’. 
Therefore, we have to judge the charge 
of negligence levelled against the officers 
of the appellant with reference to the 
the evidence available in the case. Ac- 
cording to the appellant, there ‘was no 
negligence because the culprit, `S, M. 
Desai, had been introduced by a well 
known customer of the bank, viz., D.W. 2 
and further more D. W. 3, the agent, 
had made such enquiries as are normal- 
ly expected by a Bank agent-to be made, 
before giving permission to S. M. Desai 
to open an’ account. In view of. this 
stand, it becomes necessary to have a 
close look. at the evidence of D. Ws. 1 
to 3. Though it is claimed that D. W. 2 
had been a well known customer of the 
Bank, we find the evidence does not lend 
support to this statement. D. W. 2 was 
not a leading merchant of Salem and he 
does not appear to have had large 
volume of ‘business in 1969, when he in- 
troduced Desai.to D. W. 3. No doubt, 
Exs. B. 1, B. 3 and B. 4, show that 
D. W. 2 had an account with the Salem 
Bank and had also some fixed deposits 
and Ex. B. 17 shows that he had an ac- 
count with the Indian Bank after it had 
taken over the Salem Bank. But, éven 
so, the transactions are for: petty 
amounts and the amount standing to the 
credit of D. W. 2 at the end of 1970 was 
only Rs, 192.57 P. He does not appear 
to have had fixed deposits with the 
Indian Bank, Ex. B. 5 is a certified copy 
of the ledger entries regarding the ac- 
count of D. W 2: with the Salem Bank 


` Ltd- But, the entries relate only to the 


period 1958 to 1962. It is, therefore, 
difficult to accept the contention of the 
appellant that on account of D. W. 2 be- 
ing a well known customer of the Bank 
and on account of his introduction of 
S. M. Desai D. W. 3 had no reason to 
suspect the bona fides or credentials of 
Desai. As a matter of fact, D. W. 2, 
when ‘he took Desai to the Bank, ` was 
asked to authenticate his signature - by 
affixing his business seal and he had to 
go “home and bring the rubber stamp: 
and authenticate his signature. Such & 
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course would not have been followed if 
D. W. 2 was a well known customer of 
the Bank. Some Income-tax demand 
notices, viz, Exs. B. 9 to B. 12, and 
income-tax payment challans, Ex. B. 13 
and B. 14, have been filed to show that 
D. W. 2 was a respectable merchant of 
Salem. But these relate to 1970-71 and 
later years. Notwithstanding these fea- 
tures, let us see whether D. W. 2’s. in- 
troduction of Desai could have been 
treated by D.W. 3 as an acceptable one. 
Jt is admitted by D. Ws. 2 and 3 - that 
Desai told them that he hailed from 
Indore in Madhya Pradesh. He had 
come to Salem for the first time and he 
had met’ D. W. 2 just then. He had 
placed an order only for Rs, 1,800 with 
D. W. 2 for supply of earpets. and even 


for that amount, he could not give cash © 


to D. W. 2. D. W. 2 has stated that he 
wanted Desai to--give him cash and 
Desai told him that he may be helped 
to open a Bank account and after the 
account was opened he would give a 
cheque and that D. W. 2 can supply the 
carpets after the cheque was honoured. 
It is only after such a brief meeting 
D. W..2 had taken Desai to the Bank 
for being introduced as an- acceptable 
customer. D. W. 2 does not say in his 
evidence that he told D. W. 3 that Desai 
was a respectable person and that he 
may be permitted to open an account. 
D.W. 1 would however say that. D.W. 2 
represented that Desai was known to 
him for a long number of years and that 
Desai was purchasing carpets and send- 
ing them to North India. This is ob- 
viously an embellishment, because even 
D. W. 3 does not say that D. W. 2 gave 
such a reference for Desai. Thus, it be- 
comes clear that all that D. W. 2 had 
done was to take Desai to the Bank and 
inform D. W. 3 that he was a man from 
Indore and that he wanted to open a 
bank account to enable him to purchase 
carpets at Salem. Beyond that, he had 
done nothing and he had not given any 
assurance that Desai was known to him 
or that they had long standing business 
association and that Desai was a bona 
fide customer and an account can be 
‘safely opened in his name. In such cir- 
cumstances, what should have been the 
conduct of D. W. 3? He should have 
independently questioned Desai about 
his business and his creditworthiness 
before allowing him to open an account. 
But, what we find is that D. W: 3 had 
only perfunctorily questioned Desai. 
When Desai, stated that he had -come 


Indian Bank v, Catholic Syrian Bank: Ltd, 


Mad, 135 


from. Indore, Ð. W.3 had not even 
eared to find out his.permanent address. _ 
It may be stated. here that in his appli- 

cation for opening a bank account, Desai 
had given the address of D. W. 2 as his 
address. It. passes. our comprehension 
how D.. W. 3 could. have accepted such 
a statement. from Desai and felt satisfied 
with his. credentials. In fact, D. W. 3 
admits that Desai told him that he had 
not opened a. Bank account till then and 


_ for the first time he was going to open 


an account with the Indian Bank. That 
again should have put any banker on 
the alert, Because it. is inconceivable a 
man coming: all the way from Indore to 
Salem to do business would not have 
opened a Bank account. till then. We are 
therefore not in the least, persuaded by 
the argument of the appellant’s counsel 
that S. N. Desai had been introduced by 
a respectable customer of the Bank and, 
Desai’s credentials had. been tested by 
D. W. 3 before he was. permitted to 
open an account. No doubt, we agree 
that a banker should not play the role 
of a master defective and subject a pro- 
spective customer to a gruelling. exam- 
ination about his. status, creditworthiness, 
business. experience etc., before permit- 
ting him. to open an account, but even 
so; when a man from a. different part of 
the country wants. to open a Bank ac- 
count for the first time in his life and . 
when he is introduced by a casual ac- 
quaintance of his, even though the intro- 
ducer may be known to the Agent, we 
would: still, rightly, expect the Banker 
to make more enquiries than usual to 
test the credentials. of the prospective 
customer before allowing him to open 
an account. 


- In the light of this conclusion, if we 
examine the authorities cited by the ap- 
pellant’s counsel, we find they cannot 
come to the aid of the appellant in any 
manner. The view taken in Commrs. of 
Taxation v, E.S. and A Bank, AIR 1920 
PC 88 that cheques: presented by a 
customer, though one of short standing, | 
have to be accepted..by the Bank, can- 

not be adopted in this case, because the 
opening of the account had been done 
negligently. Moreover, the circumstances 
connected with the openirig of the ac- 
count shed light, on the question whe- 
ther there was negligence in collecting 
the draft (Ex. A. 1). As regards the rul- 
ing in Bharat Bank Ltd. v. Kishinchand 
Chellaram, (1954) 1 Mad LJ 560: (AIR 
1955 Mad 402) it is no doubt true that 
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‘Pesai’s account was not opened with Ex. 
A. 1 itself, but the draft had been put 
into the account so shortly. after the 
opening of the account as'to lead to the 
inference that it forms part of the open- 
ing of the account and, consequently, ka 
negligence in the matter of opening- 
account has to be treated as eneee 
in ‘the matter of realisation of the cheque 
as well. 

10, Turning to the collection of the 
draft itself, it must be remembered that 
the account was opened on 7-8-1969, 
with a small sum of Rs. 300. The very 
next day, a sum of Rs, 200 had been 
drawn and only a sum of Rs, 100 was 


left as balance in the account, On 13-6-. 


1969, a draft for a considerable large 
amount, viz., Rs. 29,000 was presented 
for collection. As pointed out in Com- 
missioners of Taxation v. E. S, and A 
Bank, AIR 1920 PC 88, the presentation 
of this draft for a large sum should have 
certainly aroused the suspicion of 
D. Ws. 1 and 3. They have, however, 
treated the matter very casually and 
sent the draft for encashment. The pay- 
ing Bank must naturally have thought 
that the Indian Bank would have opened 
the account for the customer, on whose 
behalf the draft was sent for collection, 
after making due enquiries and after 
being satisfied that he was a bona fide 
customer. It was ‘for the appellant Bank 
to have exercised diligence and used its 
discretion before sending the draft for 
collection and in making the payment 
the very next day after the draft was 
presented in the Bank. If the totality of 
events that had taken ‘place in quick 
succession is borne in mind, then the 
only conclusion to be reached is that the 
appellant Bank has not acted without 
negligence even though it may have 
acted in good faith. As pointed out in 
Marfani and Co. Ltd. v. Midland Bank 
Ltd., 1968 2 All ER 573; 579, “what the 
, Court has to do is to look at all the cir- 
cumstances at the time of the acts com- 
‘plained of, and to ask itself were those 
circumstances such as would cause a 
reasonable banker possessed of such in- 
formation about his customer as a re- 
asonable banker would possess, to sus- 
pect that his customer was not the true 
owner of the cheque”, In the instant 
‘ease there is an additional factor which 
places the appellant Bank in a more dis- 
‘advantageous position.’ What Desai pre- 
sented was not a bearer cheque, but a 
crossed draft. The position as regards 
crossed cheques and crossed drafts is 
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somewhat different compared to the pre- 
sentation of a bearer cheque: The dif- 
ference has been succinctly set out in 
Carpenters Co. of City of London v. 
British: Mutual Banking Co, Ltd, 1938 1 
KB 511 at pp. 517, 519. The passages 
run as follows :— 

‘ “The effect of the statutes and auth- 
orities thus appears to be that a banker 
on: whom a crossed cheque is drawn is 
not protected if he pays it otherwise than 
in the ordinary course of business,. or 
otherwise than to a banker, or in other 
circumstances importing negligence on 
his part; and a banker who receives 
payment on behalf of a customer of a 
crossed cheque to which the customer 
has no title is not protected if he does 
so negligently” (P. 517) 

“There is a great difference between 
the position of a Bank acting under Sec- 
tion 60 of the Bills of Exchange Act, 
1882, when a cheque of a customer is 
brought to them for payment and the 
position of a Bank under S. 82, when they 
collect payment from another bank for a 
customer. In the latter case if the che- 
que is stolen the collecting bank obtains 
no title” (Page 519). 

It therefore follows that the appellant 
bank cannot take the stand that. even if 
it had exhibited negligence at the time 
of opening of the account, it had not ex- 
hibited any such negligence when it. ac- 
cepted Ex. A1 and sent it for collection 
and hence it is entitled to invoke the 
protection afforded by Section 131 and 
131A of the Negotiable Instruments Act. 


` 11. We are fortified in our conclusion 
by the following view taken in one of 
leading cases on the subject, viz., Lloyds 
Bank Ltd. v. Savory and Co:, 1932 All 
ER Reprint 107, 117:— 


“It is true that the question of absence 
of negligence must be considered ` sepa- 
rately in regard to each cheque, bùt it 
is also true that the matter must be con- 
sidered’ as Lord Dunedin says, in Com- 
mrs, of Taxation v. English, Scottish and 
Australian Bank Ltd., 1920 AC 683 AIR 
1920 PC 88 ‘in view also of all the cir- 
cumstances antecedent and. present. 
There may thus be relevant negligence in 
connection with the opening of the cus- 
tomer’s account by the bank. It is now 
recognised to be the usual practice of 
bankers not to open an account for a 
customer without obtaining a ‘reference 
and without inquiry as to the customer’s 
standing; a failure to do so at the open- 
ing of the account might well prevent 


1981 - 
the banker from establishing his defence 
under Section 82 (Bills-of Exchange Act 
1882) if a cheque were converted. subse- 
quently in his history of the account” 
(vide also Halsbury’s Laws of England, 
Fourth Edn, Vol. 3, page 32, para 39). 
We therefore hold that-as a collecting 
Bank, the appellant Bank cannot invoke 
Sections 131 and 131A of the Negotiable 
Instruments Act, to its aid, especially 
when it is found that the opening of the 
account for Desai was not done without 
negligence and the presentation of Ex. 
A. 1 draft for collection was done so pro- 
ximately as would suggest a close nexus 
with the opening of the account itself. 
12. Learned counsel for the appellant 
argued in vain that the respondent bank 
too is guilty of contributory negligence. 
Though this contention has found accep- 
tance with the trial Judge in some mea- 
sure, we are of opinion that the plea of 
contributory negligence cannot be sus- 
tained, It has been held in Bapulal v. 
Nath Bank Ltd:, AYR 1946 Bom 482, 
and by a Division Bench of this Court 
in Kanyalal Thankurdas v. Bombay 
Cycle Importing Co., 1972 1 Mad LJ 412 
that contributory negligence on the part 
of the true owner can be no answer by 
the person, who converts the article, 
that he should be let off from his liabi- 
lity because of the negligence of the true 
owner, As a matter of fact, the evidence 
does not warrant the acceptance of the 
appellant’s contention that the respon- 
dent bank had -also’ been negligent in 
passing Ex. A. 1 for payment, When 
the draft was sent for collection, no 
duty was east on the respondent bank 
to first obtain clearance from the Singa- 
nallur branch of the Bank and then pay 
amout covered by the draft to the col- 
lecting bank, Merely because the re- 
spondent Bank had contacted the Sigan- 
nallur branch Agent on 14-6-1969 and 
acquired intelligence that Ex, A, 1 draft 
had not been issued by that branch for 
Rs. 29,000 it does not follow that the re- 
spondent bank ‘sHould not have paid the 
proceeds of the draft before receipt of 
advice from the Singanallur branch. 


13. We therefore affirm the finding of 
the Subordinate Judge, that the appel- 
lant Bank had not acted without negli- 
gence, though it may have acted in 
good faith, in the opening of the account 
and acting. as collecting banker for the 
‘draft .and, consequently, it will not be 
entitled to the protection afforded by 
Sections 131 and 131A of the Negotiable 
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Instruments Act. We further hold that 
the finding of the trial Judge that the 
respondent had been guilty of contri- 
butory negligence cannot be sustained. 
Accordingly, we dismiss the appeal but 
allow the memorandum of cross objec 


. tions, and declare the respondent’s suit 


decreed for the entire sum of Rs. 29,000 
interest on the said sum will be paid at 
the rate mentioned by the trial Judge 
for the different periods, The respondent 
will be entitled to its costs in the appeal 
as well as in the memorandum of cross 
objections, 

Order accordingly. 
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SURYAMURTHRY, J, 
Abdul Hameed, Appellant v. 
nathan, Respondent. 
S. A. No. 1444 of 1977 (P), D/- 10-10- 
1980.* i 


Civil P, C. (5 of 1908), O. 41, R. 20 — 
Appeal — Necessary party — Appeal 
against suit declaring title of plaintiff 
oyer suit property purchased by defen- 
dant — Vendor is not necessary party. 

Where the appeal against suit declar- 
ing title of the, plaintiff over suit pro- 
perty which was purchased hy a defen- 
dant was filed by defendant without im- 
pleading the vendor who was impleaded 
in the suit, the appeal could not be said 
to be not maintainable for .non-implead- 
ment as the vendor could not be said 
to have any interest in the property, 
and, as such, could not be said to be a 
mecessary party. (1971) 2 Mad LJ 243, 
Rel. on. (Para 4) 
Cases Referred; Chronological Paras 
(1971) 2 Mad LJ 243 5 


F. A. Rasheed, for Appellant; A. Sub- 
ramanian, for Respondent, 

JUDGMENT :— This is a second ap- 
peal from the judgment of the learned 
Subordinate Judge, Karaikkal, dismissing 
A.S, 23 of 1974 preferred by the third 
defendant against the judgment and de- 
cree in O. S. 6 of 1973, on the file of the 
Court of the District Munsif, Karaikkal. 

2. The respondent herein, Eganathan, 
filed O. S. 6 of 1973, for cancellation of 
the ‘Act de Notoriete’ D/- 19-6-1954 and 





Ega- 


‘for a declaration of his title to the suit 


property. The 3rd defendant claimed 
title | to the suit property under a sale 


*Against decree of Sub. J. ‘Karaikkal in in 
A. S, No, 23 of 1974, 
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deed executed by the father of defen- 
dants 1 and 2, Defendants 1 and 2 who 
were the sons of the vendor under whom 
the third defendant claims title to the 
suit property, were absent and set ex 
parte, The suit was decreed with costs as 
prayed-. for by the learned District 


3. Against the. judgment and decree 
of the learned District Munsif, Karaikkal, 
the 3rd defendant has filed A. S. No. 23 
of 1974 on the file of the Sub Court, 
Karaikkal, without impleading defendants 
l and 2. The plaintiff is the only re- 
spondent in the appeal. The learned 
Subordinate Judge dismissed the appeal 
on the ground that the appeal is not 
maintainable without impleading defen- 
dants 1 and 2, 

4. The substantial question of law 
formulated for consideration in this 
second appeal is :— 

“Whether the appeal before the first 
appellate Court was not maintainable 
on the ground that defendants 1 and 2 
had not been impleaded as respondents ? 
Defendants 1 and 2 had no subsisting in- 
terest in the suit property on the date 
of suit and did not also claim any such 
interest. They were not necessary par- 
ties to the suit. No relief was claimed 
against defendants 1 and 2. Therefore, 
the plaintiff need not have impleaded 
them as defendants, 

Rule 20 (1) of Or. 41 C. P. C., provides 
that :— 


“Where it appears to the Court at the 
hearing that any person who was a party 
to the suit in the Court from whose 
decree the appeal is preferred, but who 
has not been made a party to the appeal, 


is interested in the result of the appeal, ` 


the Court may adjourn the hearing to a 
future day to be fixed by the Court and 
_ direct that such person be made a re- 
spondent”, 

Defendants 1 and 2 in the instant case 
are not interested and cannot be interest- 
ed in the result of the appeal as they 
claim no right whatsoever in the suit 
property. Therefore, they need not have 
been made parties in the appeal. - 

5. In Rahima Bivi v. Sirajunnissa Bi 
1971-2 Mad LJ 243 Alagiriswami, J. has 
beld that :-— 

“In case, where the party who had 
not been impleaded in the appeal had a 
substantial interest in a portion of the 
properties concerned in the suit or in 8 
portion of the properties which was ori- 
ginally purchased, there cannot be two 
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contradictory decrees, one upholding tbe 
validity of the transfer in favour of the 
original transferee and another setting 
it aside. It is on that ground that the 
failure to implead in the first appeal a 
party who had succeeded in the trial 
Court but who had not been impleaded 
in the lower appellate Court could not 
be adversely affected by a decision aga- 
inst his interest in the appellate Court 
and, therefore, no relief could be given 
to him. Such a consideration does not 
arise here. The first defendant had no 
interest in the property and he got no 
relief by the decree in the trial Court. 
On the other hand, the only person in- 
terested was the 6th defendant. By the 
first defendant not being impleaded as a 
party no interest of his was affected. I 
am,. therefore, of opinion that the failure 
to implead the first defendant in the 
appeal before the lower appellate Court 


` does not bar the sixth defendant from 


getting ahy relief in the lower appellate 
Court, or in this Court”, 
The ratio of the decision cited above is 
applicable on all fours to the instant 
ease. Therefore, the failure to implead 
defendants 1 and 2 as respondents in the 
appeal does not vitiate the trial and is 
not a ground for dismissing the appeal. 
Hence, the judgment and decree of the 
learned Subordinate Judge of Karaikkal, 
in A. S. 23 of 1974, are set aside, and 
the, matter is remanded to the learned 
Subordinate Judge, Karaikkal, for dis- 
posal on merits. The appeal is allowed 
to the extent indicated above. There 
will be no order as to costs. The Court 
fee paid on this memorandum of second 
appeal will be refunded to the appellant. 
Appeal allowed. 
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RAMANUJAM AND SWAMIKKANNU. 
l JJ. , 

K. R, Sivagami, Appellant v, Mahaboob 

Nisa Bi and others, Respondents. 

A. A; O. Nos. 247 and 367 of 1977, D/- 
16-7-1980. 

(A) Motor Vehicles Act (4- of 1939), 
Section 110-B — Accident — Vicarjous 
lability — Taxi driver taking two more 
passengers than permitted capacity — 


. Occurrence of accident causing death of 


passengers — Owner of taxi is vicarious- 

ly liable for tort committed by driver, 
Where the driver of a taxi took two 

more passengers than the permitted 


AY/AY/A66/81/AYP/MVI 


1981 


capacity and’ an accident occurred there~ 
after, resulting in the death of some 
persons, the owner of the taxi is vicari- 
ously liable for the tort committed by 
the driver of the taxi. The carriage’: of 
two excess passengers by the driver -of 
the taxi will only amount to an impro- 
per performance of his duties as a driver 
of a taxi and that, therefore, it cannot 
be taken to be outside the sphere of his 
employment, 1973 Acc CJ 424 (Mys), 
(1979) 2 Mad LJ 460, AIR 1966 SC 1697 
and AIR .1978 Andh Pra 310, Distin- 
guished; 1971 Acc CJ 219 (Ker) and 1976 
Ace CJ 72. (Guj). Relied on. (Para 13) 


(B) Motor Vehicles Act (4 of 1939), 
Section 110-B — Compensation — Quan- 
tum — _ Determination, 


The income earned by the deceased as 
a partner of the firm cannot be taken to 
be an exclusive basis for? determining 
the pecuniary loss suffered by the family 
“as a result of his death as share of part- 
nership assets continues with the family 
even after his death. However, taking 
into account the status. of the deceased 
and his family and his capacity and abi- 
lity to do business it can be taken that 
the deceased. would have, out of his 
earnings. either as a partner of the 
family concern or otherwise, contributed 
= the family at least a sum of Rs, 150/- 

m, as the deceased was earning 
Rs. 360/~ p. m. The deceased died at a 
young age of 27 years and taking the 
longevity .of the deceased at 55 and 
taking’ the monthly dependency of the 


family at Rs. 150/- the compensation 
comes to Rs, 45,000/- payable to the 
claimants, ` (Paras 15, 16) 


(©) Motor Vehicles Act (4 of 1939), 
Section 95 (2) (b) (ii) (4) — Accident 
resulting in death of three passengers — 
Award of compensation — Extent 
liability of insurer — Vehicle involved 
fm accident a motor cab — Tribunal 
awarding a sum of Rs. 37,000/- against 
insurer to the claimants. —— Award is 
contrary to the provisions of Sec. 95 (2) 
(b) Gi) (4) as the liability. of the insurer 
can limited only to Rs, 10,000/- for 
each individual passenger. (Para 17) 
Cases Referred: Chronological Paras 


(1979) 2 Mad LJ 460 11, 12 
ATR 1978 Andh Pra 310: 1978 Acc CJ 
314; ; 10, 12 
1976 Ace CJ°72 (Guj) “13 
1973 Ace CJ 424 (Mys): 9, 12 
1971 Ace CJ 219 (Ker) i B 

AIR 1966 SC 1697:1966-Acc CJ 89 | 
- 9, 10, 12 
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(1946) 1 All ER-202:175 LT 131, Twine 
9 


v. Beans Express Ltd, - 
AIR 1943 PC 63: 1943 All LJ 277 13 


' K. C. Srinivasan and K. S. Narasimhan, 
for Appellant; N. Srivatsamani, N. 
Chandrasekaran, Kurian, Arumugham and 
Joseph, ‘for Respondents, 

RAMANUJAM, J.:— As these two ap- 
peals arise out of the same award passed 
by the Motor Accidents Claims Tribunal 
Cuddalore in the same claim petition 
arising out of an accident, they are 
dealt with together. 

2. On 6-5-1974 at about 4-30 am, an 
Ambassador tourist taxi bearing regist- 
ration No. MSL 8304, belonging te the 
appellant in C.M>A, No. 247 of 1977, and 
insured with the appellant in C. M. A 
No. 367 of 1977, dashed against a station- 
ary lorry. near Ulundurpet railway gate 
The said accident resulted in the. death 
of three persons and injury to four per- 
sons who travelied in the taxi. On the 
basis that the accident was due to. the 
rash and negligent driving of the taxi 
by its driver, the claim petitions had 
been filed by the dependents of the de- 
ceased as also the insured before the 
Motor Accidents Claims Tribunal. 

3. One of the persons who died in the 
accident, is one Abdul Rahman, His 
widow and two minor sons had claimed 
a sum of Rs. 1,00,000, as compensation in 
C. P. No. 109 of 1974, e are not now 
concerned with the claim put forward 
by the dependents of the other deceased 
and insured. We are concerned in these 
appeals only with reference to the clam 
made.by the dependents of the said 
Abdul Rahman. 

4. The claim was resisted by the 
owner of the taxi as well as the insurer 
with whom the taxi has been insured. 
They were respondents 1 and. 2 in the 
claim petition. . Their case was that the 
taxi was authorised to carry only fiv® 
passengers, but, the driver umauthori- 
sedly carried two more passengers and 
that as the taxi which was authorised 
to carry only five passengers, carried 
seven passengers, the accident can b® 
taken to be due to the negligence of the 
driver. They also contended that the 
amount claimed as compensation was 
exhorbitant. In the face of the above 
rival contentions,.the Tribunal framed 
the following two points for considera- 

tión: amman 

1. Whether the accident was due "to 
the rash and negligent driving of the 
vehicle MSL 8304? 
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2. Whether the claimants are entitled 

to get compensation and if so to what 
amount? : 
The Tribunal after considering the evi- 
dence adduced by the parties in this 
case and also the parties in the other 
claim. petitions, held that the accident 
was due to the rash and negligent driv- 
ing of the taxi driver, and that there is 
a vicarious liability on the part of the 
owner of the taxi and also the in- 
surer to meet the claim put forward by 
the claimants. 

5. On the question of compensation 
the Tribunal held that deceased was 
earning an average income of Rs. 350/- 
per month and adopting 28 years pur- 
chase as the basis, fixed the compensa- 
tion at Rs, 1,230,960. But taking into 
account that the lump sum payment was 
to be made, it quantified the compensa- 
tion at Rs. 50,000. As against the said 
award, the owner of the taxi has filed 
C. M. A. No, 247 of 1977 and the insurer 
has filed C. M. A. No, 367 of 1977. The 
claimants not satisfied with the award 
of compensation of Rs. 50,000 have filed 
cross objections in both the above ap- 
peals, 

6. Learned counsel for the appellants 
in C. M. A. No, 247 of 1977, contends 
that on the facts of this case, it could 
clearly be seen that the driver of the 
tourist taxi has acted outside his autho- 
rity in taking two more passengers than 
the permitted capacity and as the acci- 
dent had occurred while he was carrying 
an unauthorised load of seven passengers 
as against the permitted load of five pas- 
sengers, the owner of the taxi who had 
not authorised the taxi driver to take 
in more passengers than the permitted 
capacity, cannot be held liable, 

7, Learned counsel for the appellants 
in C, M. A. No. 367 of 1977, contends 
that whatever be the liability of the 
owner of the taxi, the liability of the 
insurer is limited to Rs. 50,000, in respect 
of one accident and with reference to 
each passenger, the liability is limited to 
Rs. 10,000, and that in this case, the 
Tribunal had erred in awarding a sum 
of Rs. 37,000, to the claimants in C. P. 
No, 109 of 1974, in utter disregard of 
the provisions in Section 95 (2){b) (ii) (4). 
In cross objections filed in both the ap- 
peals, the claimants have sought for 
higher compensation than the compen- 
sation of Rs. 50,000 awarded by the 
tribunal. 

8. In these appeals, the finding of the 
Tribunal that the accident was due to 
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the rash and negligent driving by the 
taxi driver, has not been questioned. 
Therefore, we have to proceed on the 
basis that the accident had occurred only 
due to the rash and negligent driving of 
the driver of the taxi Thus, the three 
questions that arise for consideration in 
these appeals are :— 


1. Whether the owner of the taxi is 
vicariously liable {for the accident that 
has been caused by the driver of the 
taxi by his rash and negligent: driving? 

2. What is the extent of liability of 
the insurer in the event of the owner of 
the taxi being vicariously held liable 
for the accident? 


3. Whether the compensation awarded 
by the Tribunal is fair and reasonable? 
According to the learned counsel for the 
owner of the taxi, as the driver of the 
taxi in this case has acted beyond his 
authority in taking more passengers. 
than the permitted capacity, the owner 
is not vicariously liable. Learned coun; 
sel would say that apart from the fact 
that the owner of the taxi did not permit 
the driver to take more passengers than 
the permitted limit, according to the 
permit the taxi cannot carry more than 
five passengers and therefore, the driver 
by taking unauthorisedly two more pas- 
sengers than the permitted capacity, has 
not only acted without the requisite au- 
thority of the -owner of the taxi,, but 
also against the specific prohibition con- 
tained in the permit issued for the taxi. 
Learned counsel drew our attention to 
the following decisions and submitted 
that the principle laid down in those 
decisions squarely: applied to the, facts 
of this case, 

9. Mohiddinsab Gaffarsab Kundgol v. 
Rohidas Hari Kindalkar, 1973 Acc CJ 424, 
is a decision of the Division Bench of the 
Mysore High Court, wherein the Bench 
held that where the driver of a goods 
vehicle picked up a passenger and the 
passenger sustained injuries on account 
of accident of the vehicle, the owner of 
the vehicle cannot be held vicariously 
liable to pay compensation, because giv- 
ing a lift to a person in a goods vehicle 
by the driver is outside the scope of his 
employment. In that case, reference has 
been made to the decision in Twine v. 
Beans Express Ltd., (1946) 1 All ER 202, 
where Uthwatt, J., has observed while 
dealing with almost a similar set of facts 
as follows :— 

‘It was outside the scope of the dri- 
ver’s employment for him to bring with- 
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in the class of persons to whom a duty 
to take care was owed by the employer, 
a man to whom, contrary to his instruc 
tions, he gave a lift......... 


In Sitaram Motilal Kalal v. Santan- 
prasad Jaishanker Bhatt, 1966 Ace CJ 
89: (AIR 1966 SC 1697), the Supreme 


Court while dealing with the owner of 
a car who 
plying it as a taxi and the latter given 
it to the cleaner for taking a driving 
test and the vehicle knocking down in 
an accident resulting in injuries to a 
third party, held that the owner of the 
vehicle was not vicariously liable for the 
tort committed by the cleaner who was 
driving the vehicle .at the time of the 
accident. The reasoning of the Supreme 
Court is as follows— It is a settled law 
that a master was vicariously liable for 
the acts of his servant acting in the course 
of his employment, Unless the act was 
done in the course of employment the 
servants act would not make the em- 
ployer liable. 


The act must be either a wrongful act 


authorised by the master or a wrongful 
and unauthorised mode of doing -some 
act authorised by the master. The scope 
of employment of a servant need not be 
viewed narrowly, but the essential ele- 
ment that the wrong must be committed 
by the servant during the course of em- 
ployment, ie. in doing the master’s 
business, ought always to be present, It 
was not essential that the act of the ser- 
vant should be for the master’s benefit. 
The Supreme Court dealing with the 
question of master’s vicarious liability 
observed as follows :— 


“A master is vicariously liable for the 
acts of his servant acting in the course 
of his employment. For the master’s 
liability to arise, the act must be a wrong- 
ful act authorised by the master or a 
wrongful act unauthorised mode of do- 
ing some act authorised by the master. 
The driver of a car taking the car on 
the master’s business makes him vicari- 
ously liable if he commits an . accident. 
But it is equally well settled that if the 
servant at the time of the accident is not 
acting within the course of his employ- 
ment but is doing something for himself, 
the master is not liable. There is a pre 
sumption that a vehicle is driven on the 
master’s business and by his authorised 
agent or servant but the presumption 
can be met”, 

The Supreme Court held on the facts 
of the case before them that the owner 
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was not liable for the tort committed by 
the cleaner who drove the vehicle. 

10. In Machiraju Visalakshi v. Trea-_ 
surer Council of India, Mission of Luth- 
ern Church in America, Guntur, 1978 © 
Acc CJ 314:(AIR 1978 Andh Pra 310), the 
driver of a car picked up passengers while 
the car was being driven for master’s’ 
business, The driver was not authoris- 
ed by the master to pick up passengers 
en route, The car after picking up the 
passengers dashed against a tree result- 
ing in the death of passengers picked up 
unauthorisedly by the driver. The ques- 
tion arose as to whether the owner of 
the car was vicariously liable for the. 
tort committed by the driver. The 
Bench of the Andhra Pradesh High Court. 
held that the act of the driver in pick- 
ing up passengers is not within the scope” 
of the employment and. therefore, the 
owner of the vehicle cannot be held vi- 
cariously liable. In this case, the learn- 
ed Judges had applied the principle laid 
down in Sitaram v. Santhanuprasad, 
1966 Acc CJ 89:(AIR 1966 SC 1697) 
and held that unless it is proved that 
the owner of the vehicle had authorised 
the driver to carry passengers en route 
while going . on master’s business, the 
master is not liable for the tort commit- 
ted by the driver with reference to the 
passengers carried unauthorisedly. 

11. In Rajagopalan v. Mohanan, (1979) 
2 Mad LJ 460, a Division Bench of this 
Court to which one of us was a_ party 
had dealt with a case of a vehicle— 
tempo-which was intended to carry only 
goods and not any passenger, It was 
involved in an accident which resulted 
in injury to a passenger who was carried 
in the vehicle unauthorisedly by the 
driver, The question arose as to whether 
the owner of the vehicle is vicariously 
liable for the injuries sustained by the 
passenger, It was held that the owner 
of the vehicle is not vicariously liable 
for the tort committed by the driver in 
the absence of materials to indicate that 
the deceased was travélling in the tempo 
in the course of his employment. 

12. Out of four decisions referred to 
above, the decisions in Mohiddinsab 
Gaffarsab Kundgol v. Rohidas Hari Kin- 
dalkar, 1973 Acc CJ 424 (Mys) and Raja- 
gopalan v. Mohanan, (1979) 2 Mad LJ 
460, deal with different set of facts, In 
those cases, the vehicle was intended to 
carry goods and not passengers and 
therefore, any unauthorised carriage of 


passengers by the driver contrary to the. 
instructions of the owner of the vehicle 
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and also contrary’ to: the permit condi- 
tions was: taken to be outside the: scope 
of the driver’ employment; There, the 
employment’ of the: driver by: the: owner 
of the vehicle was only fon the purpose’ 
‘of carrying goods from one: place to: an- 
other: and: the contract of employment: 
does- not include- the transport of pas~ 
sengers: from. one- place: to: another: Iip 
these- circumstances, it has: beem held in 
those: two decisions that: the: driver of 
the- vehicle- has acted Beyond the: scope 
. off his. employment and’ therefore; noi 


vicarious’ liability can: be. fastened’ on the - 


owner’ of the vehicle. The cas® 
before- the Supreme: Court in Sitaram 
Motilal Kalal v: Santanuprasada: Jaishan— 
kar’ Bhatt; 1966 Ace-CI 89:(ATR: 1966: 
SC’ 1697), was- in respect of œ vehicle 
which Has been: entrusted. to. attother: 
for’ the purpose of running: it. as w taxi 
and that another allowing the: cleaner 
to: drive the: vehicle. Admittedly; the 
cleaner: who: drove the vehicle was not 
employed! by the owner’ of’ the: vehicle 
to drive- the: same; So the tort commit- 
ted: by’ Him. while driving the vehicle 
has: been: takem not to arise im the: course 
of his employment, Only the decisiom 
i the Division Bench of the Andhrai 
Pradesh High Court: in Machiraju Visa- 
lakshi v: ‘Treasurer; Council of India,. 
Mission of’ uutherm “Church im America; 
Guntur, 1978) Ace. Cl. 314: (AIR 1978 
Andh: Pra: 310),. is: very near to: the cas© 
em hand.. But, evem there, the: car which 
was: involved in the accident, was. @® 
private’ car and. the: driver off the car 
while going: on. master’s; business: picked. 
up: passengers: without. the: authority of 
the: master: and: therefore;. it. was for that 
reason;. the: Court}. held that the unaur 
thorised: picking: up. of passengers: by: the 
driver’ without due: authority from his: 
master was. takem to: be an. act notwith- 
in. the: scope of hiss employment. How-— 
ever,, the facts. in this: case: are: slightly 
different. The vehicle involved: is: a 
tourist: taxi: and! it: was intended: to: carry 
` passengers. Therefore, no: specific aur 
thority is: required: tos carry passengers: 
om the: vehicle: from the owner of thé 
vehicle. Itt is tnue,. in: this: case;, the dri- 
ver. of! the. vehicle: has carried’ more: that: 
the permitted- loadi of passengers. and. 
this iss contrary. to the: conditions of: per— 
mit under which the vehicle. was; allowed: 
to be? used: as: a tourist: taxi, The non- 
observance: of: the rules: relating, to the. 
number: of: passengers; to. be: carried: cam 
only be: said. to be an impropen perfor— 

mance of the drivers duties. Even as- 
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suming’ that the permit condition not to 
take more than the permitted number of 
passengers. is taken. as: a prohibition. 
limitation or restriction, that relates only 
to; the manner of performance of the 
driver’s. duties in the course of his em- 
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ployment and. that cannot in any way 
limit the sphere of his employment, Ad- 
mittedly, the employment. of the driver 
is: to- transport passengers in the tourist 
taxi, collect. the fare from them and. 
make it over to. the owner of.'the taxi. 


13.. As pointed:.out in Canadian Paci- 
fic: Rly: Co: v. Leonard: Lockhart, AIR 
1943 PC. 63, there is a clear cut distinc- 
tion between a restriction. or a limitation 
which: pertains to: the sphere: of employ- 
ment and. those: which relate to the man- 
ner of performance of. his duties within. . 
the sphere of his employment. A restri~ 
ction relating to the number, of passen- i 
gers to- be carried can only be taken ta 
be a restriction relating to the manner 
of performance of driver’s duties and it 
does not relate to the sphere of the em- 
ployment. In this view of the matter, 
we are inclined to take the view that 
the carriage of two’ excess passengers by 
the driver of the taxi will only amount 
to. an improper performance of his duties 
as. a. driver of a taxi and that, therefore, 
it cannot. be taken to be outside the 
sphere of his employment. We have to 
hold therefore that the owner of the 
taxi is. vicariously liable for the tort 
committed by the driver of his taxi. We 
also find that similar view has been 
taken by the Kerala High Court in Kesa- 
van Nair v. State Insurance Officer, 1971 
Ace CJ 219 and the Gujarat High Court 
in Amthiben v. Supdt, Geophysist, 
ONGC, 1976 Ace CJ 72. 

I4. Coming’ to’ the award: of compen- 
sation the: quantum of which has been 
challenged by the owner of the taxi, it 
is seen that the Tribunal has taken the 
monthly income of' the deceased’ at Rupees 
360 based on the income-tax assess- 
ment year 1974-75. Since the deceased 
was'aged 27 at the time of the accident, 
the tribunal: assumed that he would havé 


‘lived for another 28 years and earned 


the same amount of income.. The Tribu- 
nal has not allowed any deduction for 
personal’ expenses and it has not also 
determined separately the. dependency 
of the family on the income of the de~ 
ceased. Having determined the compen- 
sation under the head of pecuniary’ loss 
for a period. of 28 years,. at: Rs. 1,20,960, 
the-Tribunal, however, restricted the com- 
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pensation to Rs. 50,000" taking into ac- 
count the award of compensation in ‘8 
lump sum. 

15, The contention of ‘the learned 
counsel for the owner of the ‘taxi is that 
the quantum has been fixed quite arbi- 
trarily by the Tribunal. It is submitted 
that the Tribunal was not justified ‘in 
taking Rs. 360 to be the monthly income 
of the deceased based on the assessment 
order, that the tribunal has ignored the 
fact that the income received by the de- 
ceased is by virtue of his position as a 
partner in a family.partnership and that 
it cannot be taken to be the exclusive 
basis for determining the income of the 
deceased. It is also pointed out that the 
other partners have also been assessed 
pe the same amount of income which 

will show that the income thas not been 
earned by deceased as a result of ‘his 
personal exertion. But, a perusal of the 
evidence of P. W. 5, shows that the -part- 





ness, the personal services of the deceas- 
ed ‘should be quantified in terms ‘of 
oney, ; 


16. We are inclined to agree with the 
earned counsel for the appellant that 
the income earned by the deceased as a 
partner of the firm cannot be taken to 
be an exclusive basis for determining 
the pecuniary loss suffered ‘by the family 
as a result of his death as the share of 
partnership assets continues with ‘the 
family even after his death, However, 
taking into account the status of the 
deceased and his family and his capacity 
and ability to do business it can be 
taken that the deceased would have, out 
of his earnings either aş a partner of 
ithe family concern or otherwise, contri- 
buted to the family at least a sum of 
Rs. 150. Taking the monthly dependen- 
cy of the family at Rs. 150, and taking 
the longevity of the deceased at 55, the 
pecuniary loss would have come to Ru- 
pees 48,600. In this case, though the 
lower court has not awarded any com- 
pensation for loss of expectation of life, 
we are inclined to grant a sum of Ru- 
pees 5,000 under that head for the rea- 
son that the deceased died at an young 
age of 27 years leaving behind his -wife 
and children. Therefore, the total sum 
comes to Rs. 53,600. But, we have not 
taken into account the uncertainties of 
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life, which is <a elevant factor sto be 
taken into account and ‘the benefit -of 
dump sum payment instead of the bene- 
fit which they will :reeeive monthly if 


the deceased had been alive, Therefore,| ` 


towards the uncertainties -of life. and 
also for the benefit of ump sum, we de- 
duct a sum of Rs. 8,600. Thus the proper 
and :reasonable compensation in this case 
comes to Rs. 45,000. We therefore fix 
the compensation payable to the claim- 
ants at IRs. 45;000 as against ‘the com- 
pensation awarded by the ‘lower court. 


17. Coming ‘to ‘the -:stand taken by the 
Insurance Company in C. M. A. No. 367 
of 1977, it is seen that Section 95 (2) (b) 
(ii) (4) of the Motor “Vehicles Act, .speci- 

y ¡provides two limitations in .rela- 
ttion to the liability of the insurer jin re- 
sspect of an accident in which a vehicle 
carrying. passenegers ‘is ‘involved. Sec- 
tion 95 (2) says. a policy of insurance 
shal} cover ‘any liability jincurred ‘in -re- 
‘spect :of any ‘one :accident up to certain 
Timits. ‘One limit ‘is contained in :ċl. (b) 
(ii) (1) ‘Which says that the -insurer sis 
‘liable ‘to :pay ‘Rs. 50,000, in 311 where the 
vehicle is registered to carry not more 
than 30 ‘passengers. “The .second limita- 
tion is contained jin clause (b) :(ii) (4) and 
that limitation ‘is ‘that -:subject to :the 
Ümit of ‘Rs. ‘50,000 for one accident com- 
‘pensation ‘cannot exceed Rs. 10;000 ‘per 
‘passenger ‘if the vehicle is a motor eab 
and ‘Rs. 5:000 in respect of any other 
vehicle. In this case, the vehicle involv- 
æd ‘in ‘the accident ‘is a motor cab which 
äs defined in Section 2 .(15) of the Motor 
Vehicles Act as any motor vehicle con- 
‘adapted :or ‘used ‘to carry not 
more ‘than six passengers excluding ‘the 
driver, for ‘hire or reward. The ‘tourist 
taxi which was ‘involved ‘in the accident} ` 


än this -case, will -definitely come under 


the said definition of ‘motor cab’, There- 
fore, -in view of the specific provisions 
‘contained jin ‘Section 95 (2) :of the Motor 
‘Vehicles Act, the ‘liability of ‘the insurer 
‘can “be limited only to Rs, 10,000 for 
‘each individual passenger. In this -case, 
the ‘Tribunal thas awarded a sum of Ru- 
pees 37;000, as against the insurer, This 
‘js contrary ‘to ithe specific ‘provision con- 
‘tained ‘in Section 95 (2) (b) (ii) (4) of 
fhe Motor ‘Vehicles Act. We ‘have to 


therefore set aside that portion of the 
award which directs the insurance com- 
pany to pay a sum of Rs, 37,000 to the 
Claimants and instead direct the insurer 
fo pay a sum of 10,000 to the claimants 
in this case which will ‘be in accord with 
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the statutory provisions in Section 95 (2) 
of the Motor Vehicles Act. 

18. Both the appeals are, therefore, 
partly allowed to the extent indicated 
above, and the cross objections in both 
these appeals are dismissed. There will 
be no order as to costs in both the ap- 
peals. 

Appeals partly allowed. 
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D. Kannan, Petitioner v. Southern 
Roadways and another, Respondents. 

C. R. P. 2271 of 1978, D/- 11-2-1980.* 

(A) Motor Vehicles Act (4 of 1939), 
S. 110-A — Civil P. C. (1908), O. 6, R. 17 
— Application for amendment of plead- 
ings in claims petition under S. 110-4 of 
M. V. Act at close of enquiry — Cannot 
be rejected only on ground of limitation. 


Where at the close of enquiry in a 
claim petition, the claimant filed an ap- 
plication for amendment of pleadings 
for raising amount of compensation after 
he came to know from the medical evi- 
dence that his disability in respect of 
eye-sight was of a permanent nature, 
the Claims: Tribunal would'not be justi- 
fied in rejecting the application only on 
the ground of limitation, Whether dis- 
ability of the claimant was transient or 
likely to be a permanent disability was 
a matter which could have been assert- 
ed with confidence only after a detailed 
medical check-up. The medical evidence 
in a sense, was an eye-opener, as it 
were, to the claimant and it was there- 
after that he could move the Claims Tri- 
bunal for the amendment with any 
degree of self assurance. In these cir- 
cumstances, there could be no question 
of the petitioner’s application to amend 
the pleadings being belated, in any 
sense, (Para 5) 

It is well settled that bar of limitation 
does not provide a ground for rejecting 
in limine an application for amendment 
of pleadings. The power to grant leave 
for amendment of pleadings is a matter 
of discretion for the Court and the ques- 
tion of limitation can only be one of the 
relevant considerations. (Para 5) 

Further, the proper way of under- 
standing the statutory provision contain- 


*Against order of Motor Accidents Claims 
Tribunal, Madras in M, P. No, 1332 of 
1978 in O. P, No, 258 of 1976. 
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ed in Section 110-A of M. V. Act is that 
if the applicant files an application. for 
compensation within six months, the ap- 
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plication has got to be entertained 
straightway with no question asked, 
but if the application is filed ‘beyond the 
period of six months, even then the ap- 
plication must be entertained if the Tri- 
bunal is satisfied that the applicant was 
unable to file the claim before the ex- 
piry of six months. (Paras 6, 7) 

(B) Motor Vehicles Act (4 of 1939), 
S. 110-A— Tamil Nadu Motor Accidents 
Claims Tribunal Rules (1961), R. 3 — 
Claims Tribunal is competent to allow 
amendment of pleadings, 


The power to order amendment must 
be spelt out as part of the Claims Tri- 
bunal’s jurisdiction on the basis of doc- 
trine of implied or ancillary powers. 

(Para 9) 

The power to grant amendment of the 
pleadings must be regarded as inherent 
in all Tribunals or authorities which are 
charged by the law with the duty of en- 
quiring into rights and liabilities of par- 
ties and of adjudicating on their claims 
or disputes. Where pleadings play an 
important part in legal proceedings be- 
fore tribunals and other authorities and 
where they afford the basis for evidence 
to be called at the enquiry, the power 
to amend must be necessarily attributed 
as an indispensable adjunct to their 
jurisdiction, Pleadings, after all, are 
matters of composition by literate peo- 
ple. Error cannot be completely avoid- 
ed from any human endeavour much 
less in matters of writing or drafting. 

(Paras 10, 11) 

Cases Referred : Chronological Paras 
(1979) C. R. P. No, 2218 of 1977, D/- 
22-2-1979 (Mad) 13 


S. Gangaram Prasad, for Petitioner; 


. A. R. Ramanathan, for Respondent, 


ORDER:— Kannan, the petitioner, was 
involved in a road accident ‘in which: he 
was knocked down by a motor vehicle 
belonging to the Southern Roadways. 
The accident happened on 21-4-1976. 
Kannan sustained injuries as a result of 
the accident. The injuries were as fol- 
lows — one tooth was broken and other 
teeth began shaking. There was a head 
injury. There was a fracture of the 
head bone. There were other multiple . 
injuries in the body. The petitioner filed 
a petition under Section 110-A of the 
Motor Vehicles Act, before the . Motor 
Accidents Claims Tribunal, complaining 
that the lorry belonging to the Southern 
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Roadways: was driven in a rash and neg- 
figent manner resulting in his being 
snocked down and sustaining multiple 
injuries. He claimed in this petition an 
aggregate compensation of Rs. 8,000 
under various heads. In his petition he 
described in detail the nature of the sev- 
eral injuries which he sustained in the 
accident, However, when it came to ask- 
ing for compensation under named heads 
of claim, he did not make any particular 
claim as compensation for any perma- 
nent disability in his body as a result of 
the accident, 


2. The claim of compensation in the 
manner aforesaid was resisted by the 
Southern Roadways, At the enquiry, the 
claimant Kannan called a medical prac- 
titioner as a witness to testify to the 
nature and gravity of the injuries sus- 
tained by him in the accident and the 
extent of the disability caused thereby. 
The doctor in his evidence said that as 
a result of the accident, the petitioner's 
eye-sight had been permanently impair- 
ed. Apart from the doctor’s evidence, 
the petitioner himself was passing 
through bouts of giddiness and frequent 
headaches, The petitioner, accordingly, 
filed an application M. P. 1332 of 1978 
before the Motor Accidents Claims Tri- 
bunal, Madras, for leave to amend the 
pleadings in his petition and to raise the 
total claim of compensation put forward 
by him in his petition from Rs, 8,000 to 
Rs. 49,006, The proposed amendments in- 
volved the substitution of Rs, 20,000 for 
the original claim of Rs. 25,000 (sic) as 
and towards compensation for perma- 
nent disability. 

3. The application for amendment was 
filed before the Motor Accidents Claims 
Tribunal on 3-8-1973, almost at the 
close of the enquiry into the claim peti- 
tion. This application for amendment 
was opposed by the Southern Roadways 
on the principal ground that it was be- 
lated and had been obviously mooted by 
the petitioner only on the basis of the 
evidence given at the time of enquiry by 
the doctor. It was further submitted 
that the Motor Accidents Claims Tribu- 
nal had no jurisdiction to entertain an 
application for amendment of. pleadings. 


4. The Tribunal held that the amend- 
ment of pleadings was barred by limita- 
tion and dismissed the application, The 
petitioner has brought this civil revision 
petition against the order of the Tribu- 
nal. The learned counsel for the South- 
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ern Roadways, however, supported the 
order under revision on fhe grounds re- 
lied on by the Tribunal, 


5. It seems'to/me that the Tribunal 
was in error in considering the prayer 
for amendment of| the pleadings from 
the point of view! of limitation. Jt is 
well settled that bar of limitation does| 
not provide a ground for rejecting in 
limine an application for amendment of 
pleadings, The power to grant leave for 
amendment of pleadings is a matter of 
discretion for the court and the question 
of limitation can be only one of the rel- 
evant ` considerations. By itself it can- 
not be decisive, and for good cause 
shown an amendment may be ordered 
even if the amendment were belated. 


6. Even otherwise, while Sec. 110-A 
provides on the one hand, that no appli- 
cation for compensation shall be enter- 
tanied unless it is made within 6 months 
from the date of the occurrence of the 
accident, its proviso expressly empowers 
the Claims Tribunal to entertain any 
application after the expiry of 6 months, 
if it is satisfied that the applicant was 
prevented by sufficient cause from mak- 
ing the application within the time 
limited. The proper way of understand- 
ing this statutory provision is that if the 
applicant files an .application for com” 
pensation within six months, the appli- 
cation has got to be entertained straight- 
way with no questions asked, but if the 
application -is filed beyond the period of 
six months, even then the application 
must be entertained; if the Tribunal is 
satisfied that the applicant was unable 
to file the claim before the expiry of 
six months. i 

7. In the present case, the respondent, 
Southern Roadways,‘ themselves concede 
that the amendment! sought for by the 
petitioner was prompted by the medical 
evidence rendered by the doctor before 
the Tribunal at the time of the enquiry. 
Where a plea relating to the nature of 
the injury or the claim for compensa- 
tion depends solely. or mainly on an ex- 
pert assessment of ai medical man, it 
might in appropriate’ cases furnish a 
good ground for .an!injured person to 
wait for the medical ireport before filing 
the claim for compensation, The Tribu- 
nal had noticed that'the application for 
amendment had been filed by the peti- 
tioner only after the medical witness 
had deposed that the petitioner’s eye- 
sight had been impaired as the result of 


i 
| 
i 


Southern Roadways 
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the injury and the loss of vision was 4 
permanent disability. Nowhere is it said 
in the Tribunal’s order that the claim- 
ant knew about the seriousness of his 
disability even before the doctor ex- 
pressed himself on the nature of the in- 
jury when he gave evidence in the wit- 
ness box. The petitioner is a tinker by 
vocation, and although he might have 
personally experienced, in his day to day 
affairs, the effect of a damage to his eye- 
sight, the question whether his disability 
was transient or likely to be a perma- 
nent disability was a matter which could 
have been asserted with confidence only 
after a detailed medical check-up, The 
medical evidence in’a sense, was an eye- 
opener, as it were, to the petitioner and 
it was thereafter that he could move the 
Claims Tribunal for the amendment with 
any degree of self assurance. In these 
circumstances, there can be no question 
ct the petitioner’s application to’ amend 
the pleadings being belated, in any 
sense, 

8 The Tribunal had expressed the 
view that it has no power to order 
amendment of pleadings. It referred to 
Section 110-C (2) of the Motor. Vehicles 
Act, and observed that only certain pro- 
visions of the Civil Procedure Code, 
were applicable to the Motor Accidents 
Claims Tribunals and the provision en- 
abling amendments to be made to the 
pleadings was not one of those provi- 
sions. The Tribunal, accordingly, held 
that the petitioner’s application did not 
lie, 

9. I do not agree with the Tribunal’s 
limited view of the extent of its juris- 
diction and powers, Section 110-A of the 
Act enables an injured person to apply 
to the Tribunal for compensation. The 
section itself does not provide ‘any parti- 
cular form of application, Rule 3 of the 
_ Tamil Nadu Motor Accidents Claims Tri- 
bunal Rules 1961, provides for a form of 
application in Appendix 2. In Part H 
of the application form a provision is 
made in sub-clause (h) for the claimant 
to enter the figure of compensation 
claimed for a permanent disability. 
Neither the Act nor the rules make pro- 
vision for amendment of the entries or 
pleadings made by the claimant in the 
prescribed form. It must, however, be 
remembered that mere forms do not 
conclude the rights of claimants. The 
basis for the claim application is not the 
form prescribed, but the provision in 
Section 110 of the Act, which recognises 
and declares the right of the person in- 
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jured to apply for payment of compen- 
sation before a Claims Tribunal, Adjudi- 
cation of the claim for compensation is, 
therefore, the responsibility of the 
Tribunal. If so much is granted, then 
every power that is necessary for or 
ancillary or incidental to the due dis- 
charge of that responsibility must be. 
heid to inhere in the Tribunal, even if 
the Act itself does not expressly say so. 
The power to order amendment must, 
therefore, be spelt as part of the 
Tribunal’s jurisdiction on the basis of 
implied or ancillary powers, 


10. There is yet another indication in 
the Act which shows that the Tribunal 
must have the requisite power to order 
amendment of pleadings in appropriate 
eases, Under the scheme of the Act the 
Tribunals do not supplant the civil 
courts in one sweep, as the one and only 
forum for adjudication of compensation 
claims. On the contrary, the Tribunals 
come in only when and where they hap- 
pen to be appointed by State Govern- 
ment notification for given areas. For 
the rest, the civil courts would continue 
to exercise their jurisdiction to hear and 
determine suits for compensation suits 
which torts lawyers describe as running 
down actions. The Act thus makes for 
the co-existence of Tribunals and courts, 
functioning in their own respective juris- 
dictional areas. For areas in respect of 
which the State Government has not 
constituted Claims Tribunals, civil suits 
could be the appropriate mode for en- 
forcing claims for compensation. To such 
suits, before civil courts the procedure 
prescribed under the Civil Procedure 
Code would apply, without question. In 
such civil actions or suits, it can hardly 
be contended that civil courts would be 
bereft of any power to order amend- 
ment of the plaint pleadings, There 
might be even now the areas in this 
country which are not covered by the 
jurisdiction of the Tribunals for the sim- 
ple reason that none have been consti- 
tuted, But even if it were not so, the 
fact that the Act continues to carry ap- 
propriate provisions under which courts 
and Tribunals co-exist for adjudication 
of claims in motor accidents cases must 
condition our view as to the scope of 
the powers of courts, on the one hand, 
on the other, 
It would be a proper basis for construc- 
tion of any Statute that it is administer- 
ed in a uniform way throughout the ter- 
ritories in which it is in force. If the po- 
sition were that tribunals have no power 
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to order amendments of claim because 
the Civil Procedure Code does not apply 
and at the same time if it were the posi- 
tion that civil courts having jurisdiction 
to entertain motor accidents claims have 
the requisite power to order amendment 
of pleadings because the Civil Procedure 
Code empowers them in that behalf then 
we would be applying the same law re~ 
lating to motor vehicles accidents un- 
equally on a distinction which would be 


highly invidious and without national . 


basis, The proper way to apply the law 
would be to construe and administer the 
statute in such a harmonious fashion 
that inequality does not result, This 
eed for equality of administration of 
the law is another reason why the power 
o order amendments of pleadings must 
be read unto the adjudicatory jurisdic- 
tion of the Claims Tribunal, as part of 
in implied or ancillary powers, even 





the absence of an express provision 
to that effect in the Act. 


11. The power to grant amendment of 
















rights and liabilities of parties and or 
f adjudicating on their claims or dis- 
putes, Where pleadings play an impor- 
tant part in legal proceedings before 
Tribunals and other authorities and 
where they afford the basis for evidence 
to be called at the enquiry, the power 
to amend must be necessarily attributed 
as an indispensable adjunct to their 
jurisdiction. Pleadings, after all, are 
matters of composition by. literate people. 
Error cannot be completely avoided 
from any human endeavour much less in 
matters of writing or drafting. Tribunals 
or other professional advisers are by no 
means to be regarded as perfectionists, 
mor their pleadings as always error- 
proof. Amendments of ‘pleadings in 
claims applications must be as common 
and frequent if not more as in Pleadings 
civil suits. 


12. For all the above reasons, I have 
no doubt in my mind that the Accidénts 


Claims Tribunals have power to order . 


amendments to claims. They have the 


opportunity and the means of exercising 
this power so long as the claim proceed- 


ings before them are still alive, and 
there is still something for the amend- 
ment to operate upon, 
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13. I am supported in my conclusion 
by an unreported judgment dated 22-2- 
1979 of Ramaprasada Rao, C. J. in C.R.P. 
2218 of 1977, 

14. That-was also a case where the 
Accidents Claims Tribunal rejected an 
application for amendment of the claim 
made by a claimant in a motor accident. 


The learned Chief Justice put his point ' 


of view in the following terms — 

“As the making of the claim is not the 
conclusion of an adjudication of a claim 
and as it is still in the process of being 
scrutinised by the court, no injury ‘or 
legal harm could be done to the respon- 
dent, if the amendment in the matter’ of 
quantum of compensation as prayed for 
is allowed”. 

15, For all the above reasons, I am 
satisfied that the Tribunal was not right 
in rejecting the petitioner’s request for 
amendment of the pleadings. This civil 
revision petition is, accordingly, allowed. 
Appin. No. 1332 of 1978 on the file of the 
Motor Accidents Claims Tribunal, Madras 
is allowed and the Tribunal is hereby 
directed to proceed with the enquiry 
into the claim on the basis of the amend- 
ed claim. In view of the long pendency 
of the matter, the Tribunal will make 
every endeavour to dispose of the mat- 
ter expeditiously. There will be no order 
as to costs, 

Revision allowed. 
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RAMANUJAM AND 
i SWAMIKKANNU, JJ. 

N. Manoharan, Appellant v. State of 
Tamil Nadu and. another,- Respondents. 

W. A. No. 14 of 1980 and W. P. No. 4248 
of 1979, D/- 7-8-1980.* 

Constitution of India, Arts. 311, 226 — 
Finding given by Commission adversely 
affecting public servant — Statutory re- 
quirement of affording hearing not ‘com- 
plied — Disciplinary inquiry based on 


‘such finding is not maintainable — W. P. 


No. 4249 of 1979, D/- 25-10-1979 (Mad), 
Reversed. (Commissions of Inquiry 
(Tamil Nadu) Rules (1972), Rr. 7, 10; 
Commissions of Inquiry Act (1952), Sec- 
tion 8-B). 


The Commission of Enquiry appointed 
under the provisions of the Act is bound 


*Against judgment of V. Ramaswami, J. 
in W. P. No. 4249 of 1979. D/- 25-10- 
1979 (Mad.} 
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to give ieasonable opportunity to the 
person whose conduct is sought to be in- 
quired into and whose reputation is like- 
ly to be prejudicially affected by the in- 
quiry. (Para 6) 


Where the finding given by Commis- 
sion of Enquiry that the petitioner, a Jail 
Warder has taken part in giving beating 
to the detenus is arrived at without giv- 
ing him opportunity of hearing, that find- 
ing could not be made the basis for 
initiating disciplinary proceedings against 
him. Such finding is vitiated due to vio- 
lation of Sec. 8-B. Though the report of 
the Commission of Inquiry has no legal 
force proprio vigore, the Court could 
issue mandamus forbearing the govern- 
ment from taking disciplinary action 
against the petitioner on basis of the 
finding given by the Commission. W. P. 
No. 4249 of 1979, D/- 25-10-1979 (Mad.), 
Reversed. (Paras 7, 9) 


P. Chidambaram, for Appellant: Govt. 
Pleader, for Respondents. 


RAMANUJAM, J.:— The appellant in 
the writ appeal and the petitioner in the 
writ petition who is the same person was 
a Warder, Grade II in the Central Prison, 
Madras, during the period from 15-9-1971 
till 10-3-1978. The State Government by 
G. O. Ms, No. 1202 Public (Law and 
Order-A) dated 21-5-1977 appointed a 
commission of - enquiry under Sec. 3 of 
the Commissions of Inquiry Act 1952, to 
enquire into the incidents of beating and 
_ ill-treatment that is alleged to have 
taken place in the Central Prison, 
Madras, during February 1976. The said 
Commission of Enquiry submitted 
its report to the first respondent 
on 26-9-1977. Paras 4.56 and 7.26 of the 
said report deal with the appellant’s con- 
duct as Warder and the Commission of 
Enquiry gives the following findings 
therein as regards the appellants con- 
duct : 

SS suabeatis Consequently, I have no hesita- 
tion in coming to the conclusion that 
Thiru Manoharan took part in the beat- 
ing of the detenus on the night of 2nd 
February, 1976 in the ninth block. 

Under these circumstances, I am de- 
finitely of the opinion that the jail offi- 
cials had a . regular policy of beating 
every political detenue at the earliest 
possible opportunity on their admission 
and that such beating ‘had been severe 
and merciless”. 

Based on the said findings, disciplinary 
proceedings have been initiated by the 
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first respondent against the appellant and 
the second respondent has been appoint- 
ed as the Enauiry Officer. The Enquiry 
Officer has served on the appellant a 
charge memo alleging that the appellant 
has beaten, the detenus and had followed 
a regular policy of beoting political 
detenus at every available opportunity 
after their admission and that such beat- 
ing has always been severe and ruthless 
causing injuries. This charge was purely 
based on the findings given by the Com- 
mission of Enquiry in paragraphs 4.56 
and 7.26 of its report. On service of the 
memo of charges, the appellant filed two 
writ petitions, W. P. Nos. 4248 of 1979 
and 4249 of 1979. W. P. No. 4248 of 1979 
was admitted but the W. P. 4249 of 1979 
was dismissed. 

2. Since the issues involved in the 
writ appeal as well as in the writ peti- 
tion are practically the same, they are 
dealt with together. 

3. W. A. No. 14 of 1980 is directed 
against the order of V. Ramaswami, J. 
in W. P. No. 4249 of 1979. rejecting the 
appellant’s writ petition for the issue of 
a writ of certiorari to quash para- 
praphs 4.56 and 7.26 of the report dated 
26-9-1977 of the Commission of Enquiry 
appointed to enquire into the alleged, 
incidents of harassment and ill-treatment 
of the detenus alleged to have taken 
place in the Central Prison Madras dur- 
ing February, 1976 to February, 1977. 
The said writ petition has been dismiss- 
ed by the learned Judge on the ground 
that the report itself has no legal force 
proprio vigore, and therefore, it cannot 
be the subject matter of quash proceed- 
ings under Article 226 of the Constitu- 
tion of India and that the nature of the 
Commission’s report being an informa- 
tive one and the findings thereon not be- 
ing enforceable by or against any of the 
parties, it cannot be.quashed at the ins- 
tance of the appellant. Aggrieved against 
the dismissal of the writ petition, the 
petitioner has come up in appeal. 


_ 4 In this appeal, the main conten- 
tion urged by the learned counsel for - 
the appellant is that even though the re- 
port of the Commission of Enquiry dated 
26-9-1977, has no legal and binding 
force, so long as it contains a finding 
that the appellant is guilty of taking 
part in the beating of the detenus on the 
night of 2nd February, 1976 in the, 9th 
block of the Central Prison, Madras the 
appellant is entitled to question that 
finding which has been rendered without 
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giving any opportunity to him to put for- 
ward his case in defence. According to 
the learned counsel for the appellant, 
though the report is not legally enforce- 
able proprio vigore, the State of Tamil 
Nadu, has taken advantage of the said 
finding contained in that report and has 
initiated the departmental proceedings 
only on the basis of the said finding and 
in those circumstances, the appellant is 
entitled to seek the quashing of that por- 
tion of the report which affects him. The 
learned counsel also, points out that 
whatever be the nature of the report of 
the Commission of Enquiry, since it has 
not complied with the mandatory provi- 
sion contained in Section 6-B of the 
Commissions of Inquiry Act, 1952, under 
which the Commission is under a duty 
to give a reasonable opportunity of be- 
ing heard in the enquiry, the relevant 
portion of the report which finds the ap- 
pellant to be guilty of beating the poli- 
tical prisoners on the night of 2nd Febru- 
ary, 1976, in the Central Prison, Madras. 
without giving an opportunity of being 
heard has to be set aside. 


5. In the counter-affidavit filed on be- 
half of the respondents they do not dis- 
pute the allegation of the appellant that 
he was not given any opportunity before 
the Commission rendered its findings in 
paragraphs 4.56 and 7.26. Even apart 
from this, the records of the Commis- 
sion of Inquiry show that no . summons 
was issued to the appellant asking him 
to put forward his defence with refer- 
ence to the allegation of his’ beating the 
detenus in the central jail on 2nd Febru- 
ary, 1976. Therefore, the allegation of 
the petitioner-appellant that the manda- 
tory provision, Section 8-B of the Com- 
missions of Inquiry Act, as also Rr. 7 and 
10 of the Commissions of Inquiry Tamil 
Nadu Rules, 1972, have not been compli- 
ed with appears to be true. 


6. Section 8-B of the Commissions of 
Inquiry Act 1952, is as follows— ` 


“8-B. If, at any stage of the inquiry, 
the Commission 

(a) considers it necessary to inquire in- 
to conduct of any person; or 


(b) is of opinion that the reputation of 
any person is likely to be prejudicially 
affected by the inquiry, the Commission 
shall give to that person a reasonable 
opportunity of being heard in the in- 
quiry and to produce evidence in his de- 
fence: `- : 


lS” 
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Provided that nothing in this section 
shall apply where the credit of a witness 
is being impeached.” i 

Rr. 7 and 10 are as follows— 

“7, The manner of holding. enquiry 
and the procedure to be followed :— 

1. The Commission shall, as soon as 
may be after its appointment. 

Notice: (a) issue a notice to every per- 
son, who, in its opinion, should be given 
an opportunity of being heard in the in- 
quiry, to furnish to the Commission a 
statement relating to such matters as 
may be specified in the notice: 

(b) issue a notification to be published, 
in such manner as it may deem fit, 
inviting all persons acquainted with the 
subject matter of the inquiry, to furnish 
to the Commission a statement relating 
to such matters as may be specified in 
such notification. 

2. Every statement furnished under 
sub-rule (1) shall be accompanied by an 
affidavit in support of the facts set out 
in the, statement sworn or solemnly af- 
firmed by the person furnishing the 
statement. 


3. Every person furnishing a state- 
ment under sub-rule (1) shall also fur- 
nish to the Commission, along with such 
statement, wherever possible, the origi- 
nals or true copies of such of the docu- 
ments as may be in his possession or 
power and shall state the name and ad- 
dress of the person with whom the re- 
maining documents are available........... 

10. Persons likely to be prejudicially 
affected to be heard :-—~ 

If, at any stage of the inquiry, 
Commission— : 

(a) considers it necessary to inquire in- 
to the conduct of any person; ‘or 

(b) is of the opinion that the reputa- 
tion of any person is likely to be pre- 
judicially affected by the inquiry, the 
Commission shall give to that person a 
reasonable opportunity of being heard in 
the inquiry and to produce evidence in 
his defence.” 

Under the abovesaid section of the Com- 
missions of Inquiry Act and the rules 
framed thereunder the Commission of 
Enquiry appointed under the provisions 
of the said Act is bound to give a reason- 
able opportunity to the person whose 
conduct is sought to be inquired into 
and whose reputation is likely to be pre- 
judicially affected by the inquiry. Ad- 
mittedly the report in paras 4 (56) and 
7 (26) specifically deals with the conduct 
of the appellant and the finding given 


the 
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therein has affected the reputation of 
the appellant. Therefore, that portion of 
the report which deals with the conduct 
and reputation of the appellant, without 
giving the appellant an opportunity of 
being heard in the inquiry should be 
taken to be vitiated for violation of S. 8-B 
of the Act. It is true that the report of 
the Commission of Inquiry has no legal 
force proprio vigore. But however, it is 
‘seen in this case that the findings render- 
ed by the Commission of Inquiry in 
paras 4 (56) and 7 (26) have been ‘taken 
as the sole basis for initiating the disci- 
plinary proceedings against the appel- 
lant. In these circumstances, the appel- 
lant is entitled to put forward his grie- 
vance that the Commission of Inquiry 
hes given findings regarding his conduct 
without giving him an opportunity to 
put forward his defence and behind his 
back and, therefore, that portion of the 
report which deals with his conduct and 
affects his reputation cannot be relied on 
by the State Government. Though the 
appellant had originally prayed for a 
writ of certiorari to quash that portion 
of the report which affects him, he has 
subsequently filed a petition C. M. P. 
6645 of 1979 for substituting the prayer 
to Mandamus forbearing the respondents 
from taking any action against him based 
upon paras 4.56 and 7.26 of the re- 
port which, according to him, are vitiat~ 
ed by the violation of the statutory. pro- 
vision in Section 8-B of the Act. Though 
the learned Judge felt that as the report 
of the Commission of Inquiry has no le- 
gal force proprio vigore, there is no 
scope for quashing such a report, which 
is only of informative nature, has no 
binding force on any of the parties, he 
has not considered the appellant’s re- 
quest for the issue of an alternative re- 
lief by way of Mandamus. Thus ‘findings 
rendered in paras 4 (56) and 7 (26) of the 
report of the Commission of Inquiry are 
in violation of Section 8-B of the Act 
and Rr. 7 and 10 of the Commissions of 
Inquiry (Tamil Nadu) Rules in that the 
apvellant was not given an opportunity 
of being heard at the enquiry, even 
though the findings rendered deals with 
his official conduct and affects his repu- 
tation. We have to, therefore, hold that 
no action could be taken purely on the 
basis of those findings. In this case, the 
findings have been taken as the sole 
basis for initiating disciplinary proceed- 
ings as against the appellant and the 
second respondent in the writ petition 


has been appointed as the Enquiry Offi- _ 
errr errr 


N. Manoharan v, ‘State 


cer for conducting the disciplinary pro- 
ceedings. 


‘the 
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7. In view of the fact jie: the find- 
ings in paras 4 (56) and 7 (26) have been _ 
rendered by the Commission behind the 
back of the appellant, these findings can- 
not exclusively form the subiect matter 
of any disciplinary enquiry, In.those cir~ 
cumstances, this court has no other 
alternative except to issue a writ of 
mandamus . forbearing the respondents 
from taking any action against the ap-|- 
pellant solely based on paras 4 (56) and 
7 (26) of the report dated 26-9-1977 of 
the Commission of Inquiry, ' 

8. The writ appeal is, therefore, al- 
lowed and a writ of mandamus is issued 
in W. P. No, 4249 of 1979 as indicated 
above. 

‘9 In W. P. No. 4248 of 1979, the peti- 
tioħer seeks the issuance of a writ of 
certiorari to quash the memorandum of 
charge dated 29-8-1978 issued to the 
petitioner by the Enquiry Officer. That 
relief has been sought for by the peti- 
tioner on the ground that the charge is 
solely based on the findings rendered by 


- the Commission of Inquiry in paras 4 (56) 


and 7 (26) of its report. According to the 
petitioner, since the findings, in paras 
4 (56) and 7 (26) of the report are vitiat- 
ed by violation of Section 8-B of the Act 
and Rules 7 and 10 of the Rules, those 
findings cannot form the sole basis for 
the disciplinary enquiry. A. perusal of 
the said memorandum of charge clearly 
indicates that there is no other basis for- 
charge except the findings in 
paras 4 (56) and 7 (26). We Have already 
held in the above writ appeal, the find- 
ings rendered in the’ said ` paragraphs 
cannot be relied on by the ‘respondents 
for taking any action against the peti- 
tioner. Therefore, we have to naturally 
quash the memorandum of charge. This 
is however without prejudice to the 
right of the respondents to initiate fresh 
proceedings, if the charge levelled 
against the appellant could be establish- 
ed by other materials. indepéndent of 
‘the findings rendered In paras 4 (56) and 
7 (26) of the report. 


10. In this view. the writ petition is 
also allowed. There will be. no order as 
to costs either in. the writ appeal and in 
ne writ petition.. 

Petition allowed, 


Fa 
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NATARAJAN AND SETHURAMAN, JJ. 
Dr. A. U. Natarajan and another, Peti- 
tioners v. Indian Bank. Madras. Respon- 
dent. 
C. R. P. No. 1199 of 1980. D/- 24-9- 
1980.* 


Civil P. C. (5 of 198), O. 21, R. 66 (2), 
Second Proviso (as amended by Cen- 
tral Act 104 of 1976) Value of the 
property — Executing court has power 
to fix upset price for sale of property and 
also power to reduce the same. 1980 
T. N. L. J. 33, C. R. P. No. 1277 of 1977, 
D/- 22-6-1978 (Mad) and C. R. P. No. 
1127 of 1978, D/- 27-7-1978 (Mad.), Over- 
ruled, 

The expressions ‘value of a property’ 
and ‘upset price for a property’ brought 
for sale in a court auction are not 
synonymous but have entirely different 
meanings. The term ‘upset price’ means 
lowest selling price or reserve price. 

(Para 14) 

. In a proclamation of sale the estimate 
of the value of the property as given by 
either or both the parties, should neces- 
sarily find a place. But, no duty was 
cast on the court to enter in the sale 
proclamation its own estimate of the 
value of the property. The court mak- 
ing an estimate of the value of the pro- 
perty and entering it in the. proclama- 
tion of sale would become necessary only 
when an upset price has to be fixed for 
the property. Since the legislature has 
now made it obligatory that the esti- 
mate of the value of the property as 
given by either or both the parties, 
should necessarily find a place in the 
proclamation of sale, the need for the 
court to fix an upset price may not arise 
in all cases. The sale will have to com- 
mence at the higher price given by the. 
judgment-debtor and, in. the absence of 
bidders, the price will have to be pro- 
gressively brought down till it reaches 
the figure given- by the decree-holder 
and again raised up, depending upon the 
availability of bidders. If, in spite of 
such a procedure, the sale does not take 
place for want of bidders, then the court 
can on the application of the decree- 
holder, ix an upset price for the pro- 
perty at a rate as near as the property 
would be worth in the estimation of the 


*Case referred by the Ratnam, J. on 3-7- 
1980. 
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court. If, even then, the sale does not 
take place, the decree-holder can move 
the executing court to reduce the upset 
price. The court can reduce the upset 
price or not, depending upon the circum- 
stances of the case, and, if a reducation 
is to be made, decide the extent to 
which the upset price should be reduc- 
ed. (Para 20) 


It is only for these reasons, the lceis- 
lature should have enacted the proviso 
in two parts, the first part relating to 
the discretionary power of the court to 
give its own estimate of the value of the 
property in the sale proclamation and 
the second part relating to the obliga- 
tion of the court to include in the sale 
proclamation the estimate, if any, given 
by either or both the parties. (Para 20) 


In some cases, the court may feel call- 
ed upon, in the interests of justice, to 
enter in the proclamation of sale its 
own estimate of the value of the pro- 
perty e. g. where only the decree-holder 
has given his value which is grossly low. 
The proclamation of sale would then 
contain only the value as given by the 
decree-holder, and if the property is 
brought for sale. the bidding at the auc- 
tion can start onky at the rate given by 
the decree-holder. The result will be that 
the property may get sold for a very 
low price and the judgment-debtor 
would be the loser in the bargain. To 
avoid such a situation, the court can cer- 
tainly exercise its discretionary power 
under the first limb of the proviso and 
give its own estimate of the value of the 
property in the sale proclamation. 

(Para 21) 

When the decree-holder seeks leave of 
the court to bid at the auction, the court 
may fix the upset price of the property 
with reference to the probable market 
value. It would be strange logic to say 
that the court should step in to safeguard 
judgment-debtor 
only in those cases where the decree- 
holder seeks leave of court to bid at the 
auction and at other times, the court 
need not concern itself with fixing an 
upset price for the property. If such a 
narrow view is taken, then the decree- 
holder can defeat the object underlying 
the rule by .putting up a benamidar as 
the purchaser. Even as in case of a Judg- 
ment-debtor, the court has also to safe- 


_guard the rights of the decree-holder by 


seeing to it that the execution proceed- 


` ings do not become abortive for want of 


bidders for purchasing the propertw at 
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the highly boosted up rate given by the 
judgment-debtor. (Para 22) 

Therefore, the court’s power to fix an 
upset price for the property, which in- 
cludes ` within it a right to reduce the 
upset price whenever necessary has not 
only been available to the .court all 
through, but such a right is an wremov- 
able one. The fixation of the upset price 
is only for facilitating the conduct of the 
sale and safeguarding the interests of 
the judgment-debtor, Notwithstanding 
the fixation of the upset price and not- 
withstanding the fact that a bidder has 
offered an amount higher than the upset 
price, the judgment-debtor can prove 
that the property has been sold for a 
low price on account of some material 
irregularity or fraud in the publication 
or conduct of the sale and have the sale 
set aside. C. R. P. No. 163 of 1979. D/- 
12-2-1979 (Mad.) and C. R. P. No. 1536 
of 1979, D/- 31-8-1979 (Mad.). Avproved. 
1980 TNLJ 33 CRP 1277 of 1977, D/- 
22-6-1978 (Mad.) and C. R. P. No. 1127 
of 1978, D/- 27-7-1978 (Mad.), Overrul- 
ed. 


(Para 23) 
Cases Referred : Chronological Paras 
1980 TNLJ 33 1. 24 
(1979) C. R. P. No. 163 of 1979. D/- 


12-2-1979 (Mad). Ramaswami Gounder 
v. Subramania Iyer 1, 24 
(1979) C. R. P. No. 1536 of 1979, D/- 31-8- 
1979 (Mad). K. A. Raju v. Sivaprakasan 
1. 24 

(1978) C. R. P. No. 1127 of 1978, D/- 22-7- 
1978 (Mad), Kamadhenu Bailings v. 


Secretary, Guruvayur Temple Renova-. 


tion Committee, Kerala 1, 24 
(1978) C. R. P, No. 1277 of 1977. D/- 22-6- 


1978 (Mad), Betha Gounder v. 
Dharmasubramania Iyer 1, 24 
AIR 1977 All 151 12 
ATR 1976 SC 10: 101 ITR 234 : 1976 Tax 
LR 1 17 
AIR 1975-SC 946 : 99 ITR 592 : 1975 Tax 
“LR 479 : 1975 Lab IC 602 17 
AIR 1973 SC 2593 19 
AIR 1973 Andh Pra 24 6 


(1973) C. R. P. No. 1484 of 1973, D/- 24-8- 


1973 (Mad), S. M. Shamsuddin v. 
Poyyamani 8 
AIR 1971 SC 2324 12 
AIR 1970 Mad 357 6. 13. 23 
(1969) 1 Mad LJ 344 6. 13 


AIR 1967 All 161 12 
AIR 1967 Mad 232 : ILR (1967) 2 Mad 177 
17 


AIR 1958 Mad 423 : 70 Mad LW 815 
` 6. 13, 20 


A. U, Natarajan v. Indian Bank, ‘Madras 
(1957) 70 Mad LW 493 (1): 


A.LR. 


LJ 134 6. 13 
(1957) 70 Mad LW 989 6, 13 
AIR 1955 Mad 720 6. 13 - 
ATR 1949 Mad 398 6. 13 
ATR 1948 All 261 : 1948 All LJ 90 (FB) 

12 

AIR 1928 Mad 503 : ILR 51. Mad 655 
3. 13 
AIR 1927 Mad 943 3 
AIR 1927 Mad 1009 (1) 3 
(1908) ILR 35 Cal 353 , 12 


N. Natarajan and V. Nicholas, for Peti- 
tioners; G. Venkataraman for Aiyar and 
Dolia, for Respondent. 


NATARAJAN, J.:— This civil revision 
petition has come before us pursuant to 
a reference made by Ratnam, J. that the 
matter may be dealt with by a Bench 
for having an authoritative pronounce- 
ment on the question enunciated below— 

“Whether an executing court has no 
power to fix the upset price for the sale 
of property and consequently, no power 
as well to reduce the same ?” 


The contention of the revision petitioner - 


is that the executing Court has no 
power to fix the upset price and hence 
it has no power also to reduce the same. 
Ratnam, J. noticed that such a conten- 
tion has been upheld by Sathiadev. J. in 
Kanniayan v. Chidambaram Finance Cor- 
poration, C. R. P. No. 2791 of 1979 of 
this court dated 11-1-1980, 1980 TNLJ 33; 
Betha Gounder v. Dharmasubramania 
Iyer, C. R. P. No. 1277 of 1977, D/- 22-6- 
1978 and Kamadhenu Bailings v. Secre- 
tary- Guruvayur Temple Renovation 
Committee, Kerala, C. R. P. No. 1127 of 
1978, D/- 22-7-1978. The referring Judge 
also noticed that Ramanujam, J. in 
Ramaswami Gounder v. 
Iyer, C. R. P. No. 163 of 1979, D/- 12-2- 
1979 and Nainar Sundaram, J, in K, A. 
Raju v. Sivaprakasam, C. R. P. No. 1536 
of 1979. D/- 31-8-1979, have taken a con- 
trary view and held that the fixation of 
upset price would not automatically in- 
validate the order 
the property and that even after the 
amendment of O. XXI, R. 66 C. P. Code, 
by Act 104 of 1976, the power of the ex- 
ecuting court to fix the upset price, in 
appropriate cases, is not taken away. It 
is with regard to the diversity of views 
expressed in the decisions referred to 
above, the learned single Judge directed 
the papers to be placed before the 
Honourable the Chief Justice for refer- 


„ring the matter to a Bench and that is 


how the matter is before us. 


oo 


(1957) 2 Mad- 


Subramania - 


directing the sale of. 
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2. Mr. V. Natarajan learned counsel 
for the petitioners, besides bringing to 
our notice the orders of Sathiadev. J. 
and certain other decisions, also laid 
emphasis on the amendment made to 
O. XXI, R. 66 C. P. Code, by Act 104 of 
1976. Mr. G. Venkataraman, learned 
counsel for the respondents, counter- 
ed the arguments of Mr. Natarajan by 
relying on a catena of decisions including 
those of Ramanujam, J. and Nainar 
Sundaram, J. referred to above, in which 
a different view has been taken. 


3. For a proper understanding of the 
controversy, it is necessary to refer to 
O. XXI, Rule 66 (2) C. P. Code, as it 
originally stood and the changes made 
by several amendments besides the pro- 
nouncements of Courts from time to time. 
Originally, Rule 66 (2) of Or. XXI read 
as follows — 

(2) Such proclamation shall be drawn 
up after notice to the decree-holder and 
the judgment debtor and shall state the 
time and place of sale and specify 
as fairly and accurately as possible— 

(a) the property to be sold (or where 
a part of the property would be suff- 
cient to satisfy the decree, such part); 

(b) the revenue assessed upon the es- 
tate or part of the estate where the pro- 
perty to be sold is an interest in an es- 
tate or any part of an estate paying re- 
venue to the Government: 

(c) any incumbrance to which the pro- 
perty is liable; = te 

(d) the amount for the recovery of 
which the sale is ordered: and 

(e) every other thing which 
the court considers material for a 
purchaser to know in order to judge of 
the nature and value of the property.” 
On the terms of the rule as set out above, 
the following judgments were rendered— 

“A court undertaking to give valua- 
tion, which would be a real guide to a 
bidder even if it did not inspect the pro- 
perty itself, would, at any rate, have to 
accumulate copious data and hold an 


elaborate enquiry. The law requires that - 


the court, as fairly and accurately as 
possible, shall state anything which the 
court considers material for a purchaser 
to know. If it considers a fair and ac- 
curate report of the value given by three 
persons material for the purchaser and 
nothing more in that particular respect, 
the court will not have erred”. 
Thiruvengadasami v. Govindasami, AIR 
1927 Mad 943. 
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“The omission to state the value of 
the property is not a material irregula- 
rity. When the decree-holder and the 
judgment-debtor differ hopelessly as to 
the probable value of the property, a 
Statement. as to the value by the court is 
at best a guess and the court may, in the 
circumstances of a particular case, con- 


sider it better to abstain from such 
guess”. 
Veerasami Pillai v. Kalyanasundaram, 


AIR 1927 Mad 1009 (1). 

“Under O. XXI., R. 66 C. P. Code, the 
court is under no obligation whatever to 
fix, and state in the proclamation of sale, 
its own valuation of the property to be 
sold”. l 


Where the court, without its deter- 
mining the market value of the property 
to be sold and stating it in the sale pro- 
clamation, ordered that the valuations of 
the decree-holder and of the judgment- 
debtor as well as that of the Commis- 
sioner appointed in the case, should be 
mentioned in the sale proclamation 


Held: that there was no irregularity” 
Vide— Thiruvengadaswami Iyengar vV. 
Govindaswami Udayar, (1928) ILR 51 
Mad 655 : (AIR 1928 Mad 503). The 
ratio decidendi in these cases was 
to the following effect: A Court’s valua- 
tion may be a real guide to a bidder, but 
such valuation should be fair and accu- 
rate as far as possible; even in such 
cases, where the valuations of-the decree- 
holder and the judgment debtor differed 
from each other hopelessly, the court 
was not bound to state its valuation of 
the property, since such a statement 
would at best be a guess and, depending 


upon the circumstances of a case. the 
court may prefer to abstain from mak~ 
ing a guess: the court was under no 


obligation to fix its own valuation of the 
property and state it in the proclamation 
of sale. . 

4. By P. Dis. No. 691/1936 a change 
was made in this State to the Rule and. 
sub-rule (2) (e) was added. Consequent 
on that the old clause (e) became cl. (f). 
Clauses (e) and (f) of sub-rule (2), which 
alone require mention, read as fol- 
lows— è 

“(e) the value of the property as stat- 
ed (i) by the decree-holder and (ii) by 
the judgment-debtor, and 

(f) every other thing which the court 
considers material for a purchaser to 
know in order to judge of the nature and 
value of the property, 
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There was again an amendment by 
means of P. Dis. 152 of 1963 to sub-rule 
(2) of Rule 66. But, as the amendment 
has no relevance for the debate on hand, 
we refrain from extracting it. 


5. As a consequence of the 
added clause (e) it became incumbent on 


courts to set out in the proclamation of. 


sale the value of the property as stated 


(i) by the decree-holder and (ii) by the 
judgment-debtor. , : 

6. ‘The position of law, after the 
amendment in 1936, was construed in the 
following cases— 

In Srinivasan v. Andhra Bank. Ltd., 
AIR 1949 Mad 398, Govinda Menon, J., 
held that it was not-incumbent upon the 
court to undertake an enquiry and take 
evidence about the value of the property 
and insert the value in the proclamation 
of sale, but even so. the rule did not 
prevent the court, if it thought neces- 
sary, from including the market value 
of the property as decided by. it. 

In Arunachalathammal v. Karagasab- 
apathi Pillai, AIR 1955 Mad 720. Mack 
J. held, on the facts of that case, that 
having regard to the wide divergence be- 
tween the decree-holder’s valuation and 
the judgment-debtor’s valuation, it was 
desirable that the exe:uting court had 
the property. valued by an amin and had 
the valuation inserted in -the sale 
proclamation. ` 

In Kuppammal v. Devendra Iyer, 
(1957) 70 Mad LW 493 (1) : (1957) 2 Mad 
LJ 134 the Subordinate Judge had com- 
mitted the error of fixing the upset price 
of the properties to be sold at Rupees 
25,000 given by the defendants as well as 


at Rs. 5,000 given by the plaintiff. While 


setting aside the order of the court be- 
low, Ramaswami Gounder, J. relied on 
Srinivasan v. Andhra Bank Ltd. AIR 
1949 Mad 398 and held that under 
O. XXI, R. 66 (2) (e) C. P. Code, it was 
enough if the Subordinate Judge had 
mentioned both the figures in the sale 
proclamation without fixing any upset 
price. . 

Again, the matter was considered by 
P. N. Ramaswami, J. in Yellappa Naidu 
v. Venugopal Naidu (1957) 70 Mad LW 
815 : (AIR 1958 Mad 423) and the learn- 
ed Judge, after referring to the several 
cases decided earlier, summed up as fol- 
lows— 

“To sum up, after the amendment of 
O. XXI, R. 66 C. P. C., it is now settled 
taw that the court is under no obligation 
to notify an upset price of its own. In 
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newly ` 


` judgment-debtor 
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fact, in many cases, it would not even 
be desirable for the court to do so. The 
obligation of the court is to state the 
valuations given by the decree-holder and 


_the judgment-debtor. But they must not 


be notified as upset prices. The court 
when ordering the sale with two valua- 
tions noted which are discrepant, must 
adopt one of two courses. If it ig desir- 
able in the circumstances of the:case for 
the court to fix in a rough and ready 
way the‘upset price of its own, it can do 
so, because the amended provision does 
not prohibit the court from fixing its 
own upset price............ But, where the 
court does not desire to fix even in a 
rough and ready way its own valuation, 
it will be perfectly within its rights in 
refraining from doing so, and this can- 
not be canvassed either by way of appeal 
or revision. But. it will instruct’ the sell-. 
ing officer, either in general or in each — 
case, to begin the sale with the higher of — 
the two valuations as upset price and. if 
no bidders are forthcoming, to go on 
lowering the upset price and when the 
lower of the two valuations is reached, 
to start again with the lower valuation 
as otherwise, our not incorruptible Nazirs 
deputed as selling officers will have to 
evolve an upset price of their own and 
which is most undesirable.” 

In Subbiah v. Ramanatha (1957) 70 Mad 
LW 989, Panchapakesa Ayyar, J. held 
independently, without referring to the 
earlier decisions, that there-is no illega- 
lity as such in a court not fixing its own 
upset price, but nevertheless, it would 
be desirable for the court to fix the up- 
set price, where widely divergent upset 
prices are given by the two sides, 


In Kamalam Paul v. Rama Rao, (1969) 
1 Mad LJ 344, Alapiriswami, 'J. held as 
follows :— 


“There is no doubt that no auction can 
be held without an upset price being fix- 
ed. Otherwise, it will only become a 
Dutch auction without an upset 
price being fixed, it is not possible to hold 
an auction at all. Otherwise, only the 
will After 
all, upset price only represents the price 
below which the court is not prepared 
to accept offers for the property. Even 
though the upset price may be fixed at 
Rs. 20,000 there is no objection to any 
purchaser buying the property for Rup- 
ees 50.000 which is the value given by 
the judgment-debtor or even for more.” 
The question came up in a slightly dif- 
ferent form for consideration before 


1981 A. U. Natarajan v. 
Ismail, J. (as he then was) in Susila v. 
Saraswathiammal, AIR 1970 Mad 357. 
The contention put forward was that the 
executing court was under a bounden 
duty to give notice to the judgment- 
debtor before any reduction in the upset 
price was made. While repelling this 
contention, the learned Judge held as 
follows— 


“I may straightway point out that 
under O. XXI, Rule 66 C. P. Code, as 
amended by this Court, there is absolu- 
tely no provision for the court to fix any 
upset price and all that the rule requires 
the court to do is to mention the valua- 
tion of the property as given by the de- 
_cree-holder as well as by the judgment- 
debtor. It is open to the court, if the cir- - 
cumstances of the case justifv, to arrive 
at‘ its own valuation and fix the upset 
price, but the court is under no obliga- 
tion under the statute to fix the upset 
price. Therefore, when the court fixes the 
upset price or modifies either by way of 
enhancement oor reduction of the up- 
set price, originally fixed, it cannot be 
said that the court is acting pursuant to 
the obligation imposed upon it under 
O. XXI. R. 66 C. P. Code When the 
court fixed the upset price in a sale pro- 
clamation, the court is not determining 
the rights of any of the parties before it 
and the fixation of upset price may be. 
an indication of the probable price which 
the. property may fetch from the point 
of view of the intending bidders: but it 
is not binding either on the decree-holder 
or the {udgment-debtor' or even on the 
court. Notwithstanding the fixation of 
the upset price and notwithstanding: the 
fact that a bidder has offered an amount 
-higher than the upset price. it is still 
open to the judgment-debtor to go before 
the court and allege that the property 
has not fetched the proper price; and he 
can have the sale set aside, if he can 
establish that the inadequacy of the 
price is the result of material irregula- 
rity or fraud in the publication or the 
conduct of the sale. Consequently. the 
fixation of upset price by the court, 
does not affect the rights of any of the 
parties, and it is not, therefore open to 
the judgment-debtors to -contend that, 
independent of O. XXI, R, 66 C. P. Code, 
they are entitled to notice of an applica- 
tion filed by the decree-holder for reduc- 
-ing the upset price.” = ; 
In E. P. Srirama v. T. V, A. China Raj- 
anna, AIR 1973 Andh Pra 24, a Division 
Bench of the Andhra Pradesh High Court 
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relied on the dictum contained in Sri- 
nivasan v. Andhra Bank Ltd., AIR 1949 
Mad 398, Rajarathnammal v. Kanaka- 
sabapathi Pillai, ATR 1955 Mad 720 and 
Kuppammal v. Devendra Iyer, (1957) 70 
Mad LW 493 (1) : (1957) 2 Mad LJ 134 


_ and held that the executing court is not 


bound to fix an upset price even when 
there is a wide disparity between the 
value given by the judgment debtor and 
the decreeholder, but nevertheless, the 
court is not prevented in appropriate 
cases, from indicating the approximate 
value of the property, when there is wide 
disparity in the values given by the 
decree-holder and the judgment-debtor, 
it is not only desirable, but fair and pro- 
per for the executing court to ascertain 
the approximate value of the property 
through a Commissioner or an: amin and 
incorporate the same in the sale pro- 
clamation and that the fixation of two 
upset prices by the court is not permis- 
sible. 


7. In the year 1972, sub-rule (2) of 
Rule 66 of O. XXI was amended in this 
State by P. Dis. 349 of 1972, and cL (D-1) 
was inserted in sub-rule (2) and the 
amended sub-rule read as follows — 


“(d-1) the upset price fixed by the 


` court”. 


As a result of this amendment, the posi- 
tion was that, so far as this -State is 
concerned, the executing court had to 
incorporate in the proclamation of sale, 
not only the value of the property as 
given by the decree-holder and the judg- 


` ment-debtor, but also the upset price fix- 


ed by it. Obviously the amendment had 
been made to give effect to the pro- 
nouncements of this Court in several 
cases that though the statute did not im- 
pose any obligation on the court to give 
its own value of the property in the sale 
proclamation, the court was neverthe- 
less free to exercise its powers, in appro- 
priate cases, and make its own estimate 
of the value of the property and have 
that figure incorporated in the sale pro- 
clamation in addition to the figures given 
by the decree-holder and the judgment- 
debtor, and, furthermore, such an exer- 
cise appeared to be indispensable when 
the estimates given by the decree-holder 
and the judgment-debtor disclosed a 
chasm too bewildering to be comprehen- 
ded. by the intending bidders. .Thus, 
the Courts were enjoined to fix the upset 
price and mention it in the sale procla- 
mation besides setting out the values 
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given by the parties themselves, viz, the 
decree-holder and the judgment-debtor. 

8. After the introduction of cl. (d-1), 
Ismail J, (as he then was), had to con- 
sider in S. M. Shamsuddin v. Poyyamani 
C. R. P. No. 1484 of 1973, order dated 
24-8-1973, whether the executing court, 
while exercising its powers under 
use (d-1) was under an obligation to give 
notice to the judgment-debtor before re- 
ducing the upset price originally fixed 
by it. The learned Judge held that in- 
asmuch as the fixation of upset price 
was a statutory performance, the court 
had perforce to give notice to the judg- 
ment-debtor before making any reduc- 
tion in the upset price. 

9. When matters stood thus, Central 

Act 104 of 1976 brought about further 
amendments to Rule 66 by introducing 
the following provisos :— 
. “Provided that where notice of the 
date for settling the terms of the pro- 
clamation has been given to the judg- 
ment-debtor by means of an order under 
Rule 54, it shall not be necessary to give 
notice under this rule to the judgment- 
debtor unless the court otherwise di- 
rects:. : 

Provided further that nothing in 
this rule shall be construed as requiring 
the ‘court to enter in the proclamation of 
sale its own estimate of the value of the 
property, but the proclamation shall in- 
clude the estimate, if any given, by 
either or both of the parties.” 


We are concerned, in these proceedings, - 


only with the second proviso, since it is 
with reference to its terms, the 
` tioners herein contend that not only has 
clause (d-1) been superseded, but an in- 
terdict has also been placed on the ex- 
ecution court to fix the upset price for 
properties brought for sale in court, au- 
ction. . 

10. The argument of Mr. Natarajan, 
counsel for the petitioners, ran thus: 
Order XXI Rule 66 C. P. Code, provides 
how a proclamation of sale should be 
made and what essential particulars the 
proclamation of sale should contain. 
Clauses (a) to (e) of the rule enunciate 
the particulars that should necessarily 
be incorporated in the proclamation of 
sale. The second proviso, newly intro- 
duced by Act 104 of 1976 expressly pro- 
vides that nothing in the rule shall be 
construed as requiring the court to enter 
in the proclamation of sale its own esti- 
mate of the value of the property. The 
proviso should, therefore, be construed in 
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one of the following manners, namely, 
(1) it must be taken as a proviso specifi- 
cally carving out the provision from thè 
earlier clauses fa) to (e); or (2) the pro- 
viso should be taken as a separate and 
independent rule by itself as there is no 
repugnancy between it and clauses (a) to 
(e) of Rule 66 (2); or (3) the proviso has 
to be taken as an explanation to the 
scope of clauses (a) to (e) and, in that . 
sense, the proviso contains a mandate 
forbidding the court from entering ‘its 
own estimate of the value of the pro- 
perty in the sale proclamation. i 
11. The repeated contention of the 
petitioners counsel was that the words, 
“provided further that nothing in this 
rule shall be construed as requiring the 
court to enter in ‘the proclamation of 
Sale its own estimate of the value of the 
property” should be construed to mean 


` that the court had no discretion or power 


in the matter and the court stood com- 
pletely deprived of its power to enter its 
own estimate of the value of the pro- 
perty even if the estimates given by the 
decree-holder and the judgment-debtor 
were poles apart and the officer of the 
court conducting the auction sale had no 
guidance whatever about the price at 
which the auction should be commenced, 
except the widely divergent prices given ` 


by the decree-holder and the judg- 
ment-debtor. By way of support . 
for his argument, reliance was placed 
by the learned counsel on the second 


limb of the proviso which places on the 
court an inescapable obligation to set out 
in the sale proclamation the estimates 
given by either or both of the parties, 
the relevant words in the proviso run- 
ning as under — “but the proclamation 
shall include the estimate, if any, given 
by either or both of the parties”. 

12. The rule should be construed, ac- 
cording to learned counsel, in conformity 
with the principles evolved by courts of 
Jaw and jurists which have found uni- 
versal acceptance, The rules are as 
follows — ` G 


“The golden rule for the interpreta- 
tion of Acts is to consider the plain mean- 
ing of the words used. The court cannot 
proceed on the assumption that the 
legislature has made a mistake. Even if 
there is a defect, it is not for the court 
to add to or amend the words of a Sta- 
tute or to supply casus omissus. When. 
the language is clear, it is the duty ‘of 
the court to give effect to it without call- 
ing in aid outside consideration to as- 
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certain the intentions of the 
Legislature ............ Statutory provisions 
cannot be whittled down by 
general principles of equity, justice 
and good conscience, Nor can 


they be avoided on ground of hardship 
or inconvenience when the meaning is 
clear on the face of the statute, nor is 
the court concerned with the motive of 
Parliament in enacting the statute or its 
wisdom...... In interpreting the provisions 
of the Statute that construction should be 
adopted which would give effect to all 
parts thereof and would not render any 
of them meaningless or inoperative’. 
Vide Mulla on the Civil Procedure Code, 
13th Edn. pages 2 and 3. 

In this connection, the petitioners’ coun- 
sel also invited our attention to the fol- 
lowing passage occurring in Shibo Raut 
v. Baban Raut (1908) ILR 35 Cal 
359 — 

“Lord Davey further observed that 

the essence of a Code is to be exhaustive 
on the matters in respect of which :t 
declares the law, and it is not the pro- 
vince of a Judge to disregard or go out- 
side the letter of the enactment accord- 
ing to its true construction”. 
On the assumption that the proposition 
of law propounded by him was the cor- 
rect one and that no other interpretation 
can be given, Mr. Natarajan built up his 
further arguments to say that the court 
below had committed an illegality in 
exercising jurisdiction not vested in it and 
such wrongful. assumption and exercise 
of jurisdiction vitiated the impugned 
order and consequently, this court should 
exercise its powers under Section 115 
C.P. Code, and revise the impugned 
order. We may usefully -set out, at this 
juncture, what the order of the court 
below is. It reads as follows — 

“Upset price reduced in EA 201 of 
1980 to Rs. 3,00,000/- for lot No. 1 and 
Rs. 75,000/- for lot No. IL Proclaim and 
sell 30-4-1980. Further hearing 16-6-1980 
(Batta and copies in a week)”. 

By way of authority for the latter argu- 
ment, the petitioner’s counsel placed re- 
liance on the following cases — Khun- 
Khun Chaube v. -Mahabir Chaube, AIR 
1948 All 261 (FB): Rampratap v. Mohan- 
lal AIR 1967 All 161; Dullah Prasad v. 
Rajeswari Bibi. AIR 1977 All 151; and 
D. L. F. Housing Co. v. Sarup Singh, AIR 
1971 SC 2324: (1970) 2 SCR 368. The 
dictum in these cases is to the following 
effect. “The words ‘illegally’ and 
‘with material irregularity’ as used in 
this clause (clause (c) of Section 115 
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CPC) do not cover either errors of fact 
or of law. The errors contemplated by 
this clause may, in our view, relate 
either to breach of some- provision of 
law or to material defects of procedure 
affecting the ultimate decision”. 


13, Having set out the case law on 
the subject prior to the change brought 
about by Act 104 of 1976 to Rule 66 as 
well as the contentions of the petitioners’ 
counsel as to how the second proviso to 
clause (e) should be construed and that 
the action of the Subordinate Judge in 
fixing the upset price for the two lots 
of properties and subsequently ordering 
reduction in the upset prices amounted 
to exercise of powers without jurisdiction, 
we will now examine the matter in its 
full perspective. Rule 66 (2} as it ori- 
finally stood, did not contain any clause 
relating to the setting out of the value 
of the property either as given by the 
parties or as estimated by the court. 
Notwithstanding the absence of any such 
provisions, it was held in Thiruvengada- 
sami Iyengar v. Govindasami Udayar, 
ILR 51 Mad 655: (AIR 1928 Mad 503) 
which was considered a leading auth- 
ority, that since the reserve price is also 
generally fixed by the court, there was 
no obligation for the court to fix itsown 
valuation of the property and incor- 
porate it in the sale proclamation. After 
amendment in 1936, when a new 
clause was introduced and numbered as 
clause (e), the court was enjoined to set 
out the value of the property as stated 
by the decree-holder and the judgment- 
debtor. But, no reference was made to 
the powers. of court to set out its own 
value of the property or its powers to 
fix the upset price. It was held in one 
set of cases, viz. Srinivasan v. Andhra 
Bank Ltd, AIR 1949 Mad 398 and Kup- 
pammal v. Devendra Iyer, (1957) 70 Mad 
LW 493 (1): (1957) 2 Mad LJ 134, that the 
court was not obliged to estimate the 
value of the property and mention it in 
the sale proclamation, but the rule did 
not inhibit the court from exercising its 
powers in those cases where it considered 
such a.course was necessary, and in an- 
other line of cases, viz, Arunachalatham- 
mal v. Kanakasabapathi Pillai, AIR 1955 
Mad 720, Yellappa Naidu v. Venugopal, 
(1957) 70 Mad LW 815: (AIR 1958 Mad 
423), Subbiah v. Ramanatha, (1957) 70 Mad 
LW 989 and Kamalam Paul v. Rang Rao, 
(1969) 1 Mad LJ 344; that notwithstand- 
ing the Court being under no obligation 
to estimate the value of the property it 
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would be desirable. and even necessary, 
for the court to make its own valuation 
of the property and fix the upset price 
as, otherwise, the auction may turn out 
to be a Dutch auction and the judgment- 


debtor would be the loser in the bar- 
gain. As making an estimate of the 
value of the property by the Court 


: was a matter of discretion for the court, 
Ismail J. (as he then was), held in Susila 
v, Saraswathi Ammal, AIR 1970 Mad 357 
that the fixation of the upset price and 
any reduction of it subsequently was in 
the nature of an administrative action 
and therefore, notice need not be given 
to the judgment-debtor before the court 
reduced the upset price. Then came to 
be incorporated clause (d-1) in this State, 
and a duty was cast on the court to fix 
the upset price and mention that also in 
the proclamation of sale besides the 
valuations given by the decree-holder 
and the judgment-debtor, The fixation of 
upset price, therefore, became a judicial 
act and consequently, the requisite for- 


malities had to be observed by the court . 


before reducing the upset price, viz, it 
had to give notice to the judgment-de- 
btor and hear him, if he cared to appear, 
before reducing the upset orice. Thus, 
it may be seen that even before the in- 
troduction of clause (d-1) this court had 
never doubted the powers of an execut- 
ing court to make its own estimate of 
the value of the property if deemed’ fit 
and include it in the sale proclamation. 
What has now to be looked into is whe- 
ther by reason of the amendment 
brought about to Rule 66 bv Act 104 of 
1976, particularly by the introduction of 
the second proviso, the powers of the 
executing court ‘to enter in the procla- 
mation of sale its own estimate of the 
value of the property’ has been taken 
away. 


14. Before we go into that question, 
we must point out the difference be- 
tween the value of a property and the up- 
set price for a property brought for sale 
in a court auction. The word ‘value’ 
means as follows— “to estimate or ap- 
praise as being worth a specified sum 
or amount; to estimate the value of 
(gobds, property etc): to appraise in re- 
spect of value; to estimate or regard as 
having a certain value or worth”. (Vide 
Shorter Oxford Dictionary Mlustra- 
ted vol. 2). On the other hand, the term 
‘upset’? in relation to price, means as 
follows — “stated as the lowest sum for 
which property exposed to auction will 
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be sold: named as the sum from ‘which 
bidding may start”. (Vide Shorter Oxford 
Dictionary; illustrated vol 2). The same 
term means according to the Concise Ox- 
ford Dictionary OI Edn. ‘lowest selling 
price of property in auction; reserve 
price’ and, according to the Chambers’s 
Twentieth Century Dictionary, “the low- 
est that will be accepted, at which bid- 
ding is started”. From the meanings 
given above, it may be seen that the 
words ‘value’ and ‘upset price’ are not 
Synonymous,’ but have entirely different 
meanings. Unfortunately, this distinc- 
tion has not been noticed and in several 
cases, the word ‘value’ has been used 
with reference to upset price. The mis- 
use of the word has afforded scope for 
the decree-holders in certain cases to con- 


_tend that the court must exercise its 


power and give its own value of the 
propérty; meaning thereby that the court 
must fix an upset price for the property, 
and the judgment-debtors in certain 
cases, to contend that the court had no 
power to; fix the upset price meaning 
thereby that the court had no 
authority to make its estimate of the 
value of the property and melnde it in 


` the sale proclamation. 


15. The word ‘upset price’ means 
reserve price; auction sales could be 
of two ‘kinds, Le. without reserve or 
subject to a reserve price. In the olden 
days in England, puffers were employed 
in order to prevent a sale at an under- 
value. The common law did not ap- 
prove the engagement of puffers while 
the courts of equity, gave limited recog- 
nition to the employment of puffers. 
But, eventually, by enacting the Sale of 
Land by Auction Act. 1867, the system 
of employing puffers was done away 
with. The following passage occurring 
in Williams on Title (3rd Edn) at page 
101, throws light on the matter — 


“Reserve Prices — A sale by auction 
may be either ‘without reserve’ or sub- 
ject to a reserve price; but it must _ be 


clearly stated in the particulars or the 
conditions whether or not the sale is 
subject to a reserve price. If it is sub- 


ject to a reserve price, it will be also 
necessary to reserve a right to bid, but 
that is better reserved as a separate 
right. The common law appears to have 
been a little severe on auctions, and did 
not allow the employment of a puffer— 
L e, a person to bid in order to prevent 
a sale ‘at an undervalue, Equity, on the 
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other hand, allowed the employment of 
one puffer unless the sale was expressly 
stated to be without reserve: but a dis- 
pute arising as to the precise rule in 
equity, the sale of land by Auction Act, 
1867 was passed and the common law 
rule prevailed in all cases. The result 
is that now the. particulars or the condi- 
tions must state whether or not the sale 
is without reserve or whether a right to 
bid is reserved.” 

16. Bearing in mind this distinction 
between the value of a property and 
the fixation of upset or reserve price for 
a property brought for sale in court au- 
ction, let us examine the contention of 
the petitioners that the second proviso to 
Rule (e) contains an express prohibition 
on the court from estimating the value 
of the property and including it as a rel- 
evant particular in the proclamation of 
sale. 


17. In the objects and reasons given 

- for enacting Act 104 of 1976, clause 76, 

sub-clause (xxvi) relating to the amend- 

ment to Rule 66 of Order’ XXI reads as 
follows — 


“Certain difficulties have been 
on account of the mistake: 
the estimated value of the property as 
stated in the proclamation of sale. 
Rule 66 is being amended to provide that 
the court should state merely the value 
estimated by the parties and should not 
vouch for the accuracy of such value.” 
(emphasis supplied). 

We are not taking into aid the statement 
of objects and reasons for construing the 
words found in the second proviso, but 
are only referring to it to set out the 
back drop in which the amendment was 
made. In this connection, we may re- 
fer to the ratio in two cases setting out 
the circumstances in which a reference 
could be made with advantage to the 
statement of objects and reasons append- 
ed to a Bill. The first is Subramaniam 
v. Raman ILR (1967) 2 Mad 177 at p. 195 

: (ATR 1967 Mad 232), where it is stated 
as follows— 

“The objects and reasons may 
or may not correspond to the obiective 
which the majority of members had in 
view when they passed it into law. But 
the statement of objects and reasons set 

_ out the circumstances prevalent at the 
time of the introduction of the Bil, a 
back drop that could highlight ambi- 
guous expressions in the Act.” 

The other case is Sole Trustee, Loka 
Sikshana Trust v. CIT, (1975) 101 ITR 


caused 
occurring in 
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234 at p. 253: (AIR 1976 SC 10), wherein 
the following observation , of the Su- 
preme Court in Anandji Haridas and Co. 
(P) Ltd. v. Engineering Mazdaor Sangh, 
99 ITR 592, 596: (AIR 1975 SC 946). have 


. been extracted— 


“As a general principle of interpreta- 
tion, where the words of a statute are 
plain, precise and unambiguous, the in- 
tention of the Legislature is to be gather- 
ed from the language of the Statute it- 
self and no external evidence such as 
Parliamentary Debates, Reports of the 
Committees of the Legislature or even 
the statement made by the Minister -on. 
the introduction of a measure or by the 
framers of the Act is admissible to con- 
strue these words. It is only where a 
statute is not exhaustive or where its 
language is ambiguous, uncertain. clou- 
ded or susceptible of more than one 
meaning or shades of meaning, that ex- 
ternal evidence as to the evils, if any, 
which ‘the statute was intended to re- 
medy, or of the circumstances which led 
to the passing of the statute may be 
looked into for the purvose of ascertain- 
ing the object which the Legislature had 
in view in using the words in question.” 

18. It is apposite to mention here that 
before Act 104 of 1976 was passed, some 
of the High Courts in India such as the. 
Orissa High Court and the Patna High 
Court, had incorporated a proviso as 
under to sub-clause (e) of sub-ruje (2) 
of Rule 66— 

“Provided that no estimate of the 

value of the property, other than those, 
if any, made by the decree-holder and 
judgment-debtor respectively together 
with a statement that the court does not 
vouch for the accuracy of either, shall 
be inserted in the sale proclamation”, 
(emphasis supplied). 
Viewed in this background, it may be 
perceived that the Legislature only 
wanted to ensure that the court did not 
vouch for the accuracy of any value of 
the property entered in the sale procla- 
mation, and not that the court should 
not fix an upset price or reserve price at 
which the auction should commence for 
the sale of the property. 

19. In the course of his arguments, 
Mr. Natarajan invited our attention. to 
the pronouncement of the Supreme 
Court in Gajadhar Prasad v. Bhakta 
Ratan AIR 1973 SC 2593 and argued that 
the dictum in that case lends force to his 
contentions. The relevant portion refer- 
red to by the counsel reads as follows— 
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“A review of the authorities as well 

as the amendments to Rule 66 (2) (e) 
- make it abundantly clear that the court, 
when stating the estimated value of- the 
property to be sold, must not’ accept 
merely the ipse dixit of one side. It is 
certainly not necessary for it to state 
its own estimate. If.this were required, 
it may, to be fair, necessitate insertion 
of something like, a summary of a judi- 
cially considered order, giving grounds, 
in the sale proclamation, which may 
confuse bidders. It may also be quite 
misleading if the courts estimate is 
<- erroneous, Moreover, Rule 66 (2) (e) re- 
quires the court to state only the facts 
it considers material for a purchaser to 
judge the value and nature of the pro- 


perty himself. Hence, the purchaser 
should be left to judge the value for 
himself.” 


We do not find any support for the peti- 
tioner’s contention in the decision refer- 
red to above. That was a case where the 
court had failed to perform its duty 
under Order XXI Rule 66 (2) (e), viz. 
. giving the material and relevant parti- 
-culars about the property. Even the 
area of the compound in which the two 
bungalows brought for sale, in that 
case, were situated, was not mentioned 
in the sale proclamation. There was 
also no mention whether the bungalow 
which were separately valued were to 
be sold as one or two items of property. 
The sale proclamaticn contained several 
such irregularities. Moreover, the ex- 
ecuting Court had . practically accepted, 
as its own valuation, without indicating 
reasonable grounds for its preference, 


whatever the decree~holders had asserted- 


about the value of the property. The 
court did not even bother to consider 
the objections raised by the judgment- 
debtors, It was in such circumstances, 
the Supreme Court laid down how a 
court should fulfil its obligations under 
clause (e) of Rule 66 (2). The decision 
does not lay down that the court is de- 
barred from making its own estimate of 
the value of the property or fixine the 
upset price at which the property should 
be sold. 


20. We have already pointed out the 
difference in meaning between the words 
‘value’ and ‘upset price’ ar ‘reserve price’. 
What the proviso in question lays down 
is that in a proclamation of sale the esti- 
mate of the value of the property as 
given by either or both the parties, 
should necessarily find a place. But, no 
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duty was cast on the court to enter in 
the sale proclamation its own estimate 
of the value of the property. The reason 
for the Legislature having worded the 
proviso in the manner done is not far off 
to see. The. court making an estimate of!- 
the value of the property and entering it 
in the proclamation of sale would become 
necessary only when an upset price has 
to be fixed for the property. Since the 
Legislature has now made it obligatory 
that the estimate of the value of the pro- 
perty as given by either or both the par- 
ties, should necessarily finda place in the 
proclamation of sale, the need for the 
Court to fix an upset price may not 
arise in all cases. The procedure indicat- 
ed by P. N. Ramaswami, J. in Yellappa 
Naidu v. Venugopal Naidu (1957) 70 Mad 
LW 815 : (AIR 1958 Mad 423) can be 
resorted to i. e., the. sale will have -to 
commence at the higher price given by 
the judgment-debtor and, in the ab- 
sence of bidders, the price will have to 
be progressively brought down till it 
reaches the figure given by the decree- 
holder and again raised up, depending 
upon the availability of bidders. If, in 
spite of such a procedure, the sale does! 
not take place for want of bidders, then 
it is open to the court, on the applica- 
tion of the decree-holder, to fix an upset 
price for the property at a rate as near 
as the property would be worth in the 
estimation of the court. If, even then, 
the sale does not take place, the decree- 
holder can move the executing court to 
reduce the uoset price. It will be open 
to the executing court to reduce the up- 
set price or not. depending upon the cir- 
cumstances of the case, and, if a reduc- 
tion is to be made, to decide the extent 
to which the upset price should be reduc- 
ed. It is only for these reasons, the legis- 
lature should have enacted the proviso 
in twa parts, the first part relating to 
the discretionary power of the court to 
give its own estimate of the value of 
the property in the sale proclamation 
and the second part relating to the obli- 
gaton of the court to include in the sale 
proclamation the estimate, if any, given 
by either of both the parties. The first 
part of the proviso is in the negative and 
the second part. in the affirmative. The 
significance of the manner of drafting 
cannot be missed. The affirmative is 


used to give a mandate and the negative 
is used only to emphasise that the court 
is not under a duty to enter its own esti- 
mate in the proclamation of sale. If it 
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was-the intention of the legislature that: 
the court- should. in no circumstances, 
give its own estimate of the value of the 
property, then the “wording of the first 
part of the proviso would “have been en- 
tirely different. The legislature ~would 


. have clearly mentioned that the court 


was precluded from making its own esti- 
mate of the value of the property and 
that the proclamation shall not include 
the estimate, if any, made by the court. 


21. In some cases, the court may ‘feel 
called upon, in the interests of justice, 
to enter in the proclamation of sale its 
own estimate of the value of the pro- 
perty. Take, for example, a case where 
the judgment-debtor, for some reason. 
has not given his value of the property 
and only the decree-holder has given his 
value and that value is grossly low. The 
proclamation of sale would then contain 
only the value as given by the decree- 
holder, and if the property is brought for 
sale, the bidding at the auction can 
Start only at the rate given by the de- 
cree~holder and the property may be 
knocked off at the ` value given by the 
decree-holder or for a slightly higher 
amount, The result will be that the pro- 
perty may get sold for a very low price 
and the judgment-debtor would be the 
loser in the bargain. To avoid such a 
situation, the court can certainly exer- 
cise its discretionary power under . the 
first limb of the proviso and give its own 
estimate of the value of the property, in 

the sale proclamation. 


22. When property is sold a court 
auction, the court does not merely act 
as an auctioneer, but has also a duty to 
protect the interests af the judgment- 
debtor as well as the decree-holder. It 
is with reference to this peculiar role, 
Rule 199 (2) of the Civil Rules of Prac- 
tice has been framed. The said rule is in 
the following terms— 


“Upset price :— In cases in which the 
court may consider that the applicant 
_ (decree-holder) should not be allowed to 

bid for less than a sum to be fixed, i 
shall be competent to the court to give 
leave to bid at the sale. only on condi- 
tion thatthe applicant’s (decree-holder’s) 
bid shall not be less than the amount so 
fixed by the court, which amount shall, 
as far. as practicable, be determined with 
reference to the probable market’ value 
of the property, or of the lot or lots into 
which the property is divided for sale.” 
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When the decree-holder seeks leave of 
the court to bid at the auction. the court 
may deem it necessary to fix the upset 
price of the property with reference to 
the probable market value of the pro- 
perty or the lots into which it may be 
divided for sale. It would be strange: 
‘Toxic..to say that the court should step 
in to safeguard the interests of the judg- 
ment-debtor only in those cases where 
decree-holder seeks ieave of court to bid, 
at the auction and at other-~ ‘times, the, 
court need not concern itself with fixing. 
an upset price for the property. If such! 
a narrow view is taken, then the decree-; 
holder can defeat the object underlying 
the rule by putting up a  benamidar as 
the purchaser. Even as in the case of a 
judgment-debtor, the court has also to, 
safeguard the rights of the decree-holderi 


ba 





by seeing to it that the execution pro- 
ceedings do not become abortive for 
want of bidders for purchasing the pro-! 
perty at the highly boosted up rate 
given by the judgment-debtor. 


23. We are therefore of opinion that 
the court’s power to fix an upset price 
for the property, which includes within 
it a right to reduce the upset price when- 
„ever necessary has not only been avail- 
able to the court all through, but such 
a right is a irremovable one, and the 
said right has not been impinged in the 
least by the second proviso introduced 
by Act 104 of 1976. Of course, as point- 
ed out in Susila v. Saraswathi Ammal, 
AIR 1970 Mad 357, when the court fixes 


the upset price, the court is not- deter-| ` 


mining the rights of any of the parties 
before it, and the fixation of the upset 
price is only for facilitating the conduct 
of the sale and, at the same time, safe- 
guarding the interests of the judgment- 
debtor by fixing a reserve price. Not- 
withstanding the. fixation of the unset 
price and notwithstanding the fact that 
a bidder has offered an amount higher 
than the upset price, it will still be open 
to the judgment-debtor to approach the 
executing court and ‘adduce proof that 
the property has been sold for a low 
price on account of some material irre- 
gularity or fraud in the ~ publication or 
conduct of the sale and have the sale set 
aside. 


24.- The reference will stand answered 
accordingly. In the light of our conclu- 
sion, it follows that the view taken by 
Sathiadev, J. in Kanniayan v. Chidam- 
baram - Finance Corporation; ‘Chidam- 
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baram, C. R.P. N. 2791 of 1979 dated 11-1- 
1980, 1980 T.N.L.J.33, Betha Gounder 
v. Dharmasubramania Iyer, C. R. P. No 
1277 of 1977, dated 22-6-1978 and Kama- 
dhenu Railings v. Secretary, Guruvayur 
Temple Renovation Committee, Kerala, 


C. R. P. No. 1127 of 1978, dated 27-7-1978, - 


cannot be held a sustainable one, and 
therefore. it will stand overruled. The 
view taken by Ramanuiam, J. in Rama- 
swami Gounder’ v. Subramania Iyer, 
C. R. P. No. 163 of 1979, dated 12-2-1979 
and Nainar Sundaram, J. in Raju v. 

Sivaprakasam C. R. P. No. 1536 of 1979 
dated 31-8-1979 will stand approved. 

25. In the instant case, the court had 
already fixed the upset price and since 
no bidders were available, it has reduc- 
ed the upset price for lots I and II. As 
we have held that the executing court 
has the power to fix the upset price for 
sale of property and such power will in- 
clude within it the power to reduce the 
upset price as well, the court below has 
not committed any error of exercising a 
jurisdiction not vested in it or commit- 
ted any illegality or irregularity in the 
exercise of jurisdiction vested in it. The 
revision will, therefore, stand dismissed, 
but with no order as to costs. 


Revision dismissed, 
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Union of India, Appellant v. ' The 
United India Fire and General Insurance 
Co. Ltd. and another, Respondents. 

O. S. A. No. 81 of 1976, D/- 23-7-1980." 


Railways Act (9 of 1890), S. 77 (1) and 
(2), Contract Act (9 of 1872), Ss. 151, 152 
and 161 — Bales of cotton unloaded by 
coolies of consignee company itself — 
Bales kept outside goods shed as it was 
stacked with bales belonging te com- 
pany — Watchmen posted by company 
to guard bales — Railway protection 
staff also on duty — Company asked by 
Railway Authorities more than once to 
take delivery of goods — Bales catching 
fire after thirteen days of unloading — 
Negligence cannot be attributed to rail- 
ways for damage — Principle of res ipsa 
loquitur and Sec. 114 (9) of Evidence 
Act not attracted. (Evidence Act (1 of 


*Against judgment of Ratnavel Pandian, 
J. in C, S. No. 116 of 1972. 
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1872), Sec. 114 (9)). Decision of single’ 
Judge m C. S. No. 116 of, 1972 (Mad), 
Reversed, 

Fully pressed -eotton bales despatched 
for delivery to consignee company were 
unleaded by coolies of company itself, 
Bales kept on a platform adjacent to 
goods shed as there was no space in the 
shed was 
stacked inside and outside with goods of 
company received earlier. Consignee using~ 
Tailway premises as a warehouse probab- 
ly for want of facility. Company asked 
for want of facility. Company asked more 
than once to take delivery of goods. 
Watchmen posted by company to guard 
bales. Railway protection staff was also 
on duty. Fire broke out in the bales 
thirteen days after unloading. All pos- 
sible steps taken by railway staff ‘to 
extinguish fire. 


Held, that the fire was not the result 
failure on the part of 
the bailee i. e. railways to take due care 
of goods. Further, non-examination of a 
porter would not make the principle of 
res ipsa loquitur or Sec. 114 (9) of Evi- 
dence Act applicable to the facts of the 
case. Decision of single Judge in C. S. 
No, 116, 1972 (Mad.), Reversed. Case law 
discussed. (Paras 11 and 13) 
Cases Referred : Chronological Paras 


AIR 1971 Mad 53 15 
AIR 1966 SC 395 ` 10 
AIR 1957 Cal 190 15 
AIR 1929 Cal 482 11 


B. T. Seshadri, for Appellant; S. Sam- 
path Kumar, A. P. S. Kasturirangan, 
O. K. Sridevi and V, K. Thambi, for Re- 
spondents 


ISMAIL, C. J. :— This is a defendant’s 
appeal against the judgment and decree 
of Ratnavel Pandian, J. rendered in 
C. S. No. 116 of 1972, on the file of the 
Original Side of this court. Since most 
of the facts are not in controversy, we 
are not elaborately referring to the 
pleadings as well as the evidence and we 
shall refer only to that part of the plead- 
ings and the evidence which will enable 
us to concentrate on-the crucial questions 
involved for decision in this appeal. 


2. There were two plaintiffs in the 
suit, the first being the Insurance Com- 
pany and the second-bejng a company by 
name Algappa Textiles (Cochin) Ltd. The 
admitted facts are — 50 Bales of fully 
pressed cotton were despatched by 
Messrs E. I, C. Khamgoan on 21-1-1971 


for delivery to the second plaintiff in the 
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suit at Pudukad railway station- between 
Cochin and Shoranur. The goods arrived 
at the Pudukad railway station on 12-2- 
1971. The goods were unloaded with the 
help of coolies engaged by the second 
plaintiff itself on 13-2-1971. After the 
goods were unloaded, they were kept ad- 
jacent to the goods shed as there was no 
space in the covered goods shed for 
stacking these 50 bales. On 28-2-1971, at 
about 3-45 p. m. fire was noticed in 
these 50 bales and the Station Master on 
duty as well as the railway staff and 
others attempted to put out the fire and 
fire brigades also were summioned and 
the first Brigade arrived at 4-27 p. m. 
and the second Brigade arrived at 6-30 
p. m. After the fire, the goods were as- 
sessed and according to the plaintiffs, 
the salvage value of the goods was only 
Rs. 15,000. They instituted the present 
suit for recovery of a sum of Rs. 65,531- 
70 with interest at the rate of 6 percent 
per annum from the date of presentation 
of the plaint till date of payment. In 
paragraph 4 of the plaint it was stated 
that the second plaintiff’ came to know 
that on 28-2-1971 there was a fire ac- 
cident at Pudukad railway station and 
the entire 50 bales of cotton belonging to 
the second plaintiff were destroyed by 
fire, in the custody of the defendant; the 
second plaintiff immediately deputed a 
surveyor to assess the damage as well 
as to know the cause of the fire accident; 
all the bales of cotton were totally unfit 
for the purpose for which they were 
bought by the second plaintiff: they 
managed to sell the salvage for Rs. 15.000, 
being the best price available for the 
same. In paragraph 6 of the plaint. they 
averred that the loss occurred entirely 
due to the negligence and/or misconduct 
of the servants of the defendant who 
failed to exercise reasonable care as is 
expected of it in law, in safeguarding the 
consignment against any fire accident, 
and in having- the reasonably required 
equipments to extinguish the fire. In 
paragraph 6 of the plaint, it was aver- 
red that the total loss suffered by the 
second plaintiff was Rs. 78,658-54 being 
the value of the 50 bales of the cotton 
plus Rs, 1573-16 being the surveyor’s 
fees and giving credit to Rs. 15,000 be- 
ing salvage value, they have suffered 
a net loss of Rs. 65.531-70 and only with 
reference to this amount, they instituted 
the suit. 


3. In the written statement filed by 
the defendant appellant herein, among 
other pleas, the defendant stated in 
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paragraph 2 that 50 bales of fully press- 
ed cotton were consigned by East India 
Corporation on 21-1-1971; and the rail- 
way receipt was taken in the name of 
‘self’; the railway receipt was endorsed 
in favour of the second plaintiff; the 
consignment was received at destination 
on 12-2-1971; and as there was no space 
in the covered goods shed, these 50 bales 
of fully pressed cotton were unloaded 
and kept adjacent to the goods shed; the 
station master immediately informed the. 
second plaintiff to take delivery of the 
goods; but the second plaintiff did not 
take delivery of the goods in spite of 
several reminders from the station mas- 
ter; the bales were fully covered with 
Tarpaulins and special watch was kept 
in respect of the bales kept adjacent to 
the goods shed; on 28-2-1971 in the 
afternoon it was reported to the station 
master on duty that smoke was coming 
from these cotton bales. covered with 
tarpaulins and immediately the station 
master, with the aid of the station staff 
there, extinguished the fire and also 
summoned the fire brigade who imme- 
diately arrived at the spot; put out the 
fire shortly without loss of time. In 
paragraph 4 of the written statement it 
is further stated that the defendant is - 
not liable to the plaintiffs for the damage 
or loss and as the suit consignment was 
received at destination on 12-2-1971 and 
was unloaded and kept adjacent to the 
goods shed, the second plaintiff was ask- 
ed to remove the goods immediately 
thereafter and several reminders were 
sent to the second plaintiff to remove the 
goods from the station premises, but the 
second plaintiff would not do so; as 
there was no space in the goods shed the 
bales were kept adjacent -to the shed 
fully covered with tarpaulins. The rail- 
way protection force staff also were on 
duty keeping a special vigil in respect of 
the bales kept adjacent to the shed: it 
was only on 28-2-1971, long after the 
“termination of transit, the bales were 
affected by fire and immediately steps 
were taken to put out the fire; the cause 
of the fire was not known and the defen- 
dant’s administration had exercised all 
care aS a prudent man would do under 
the circumstances; the second plaintiff 
had deliberately refused to take delivery 
of the goods in spite of several reminders 
from the station master and the second 
plaintiff had used the railway premises 
as a warehouse or a godown which they 
were not entitled to do, Admittedly, 


ven 
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there was no reply statement filed to the 
written statement. 

4. The learned Judge framed the 
following issues for trial having regard 
to the pleadings and certain other con- 
tentions raised by the defendant-appel- 
lant in the case— 

1. Whether the Railway administra- 
tion is absolved from liability for the 
damage for all or any of the reasons 
mentioned in para 4 of the written state- 
ment? 

2. Whether the railway administration 
had taken proper care as a bailee? 

3. What is the extent of the damage 
and value thereof? 

4. Is the suit not maintainable for 
want of proper notice? 

5. To what relief, if any, is the plain- 

tiff entitled? 
The learned Judge by his judgment and 
decree dated 13-12-1974 answered the 
issues in favour of the plaintiffs and de- 
creed the suit for a sum of Rs. 64,182-93, 
with interest thereon at 6 per cent per 
annum from the date of suit till date of 
payment and for proportionate costs of 
suit. It is against that judgment and de- 
cree, the defendant in the suit has pre- 
ferred the above appeal. 


5. Mr. G. Ramaswami, learned coun- 
sel for the appellant. did not argue any- 
thing regarding the finding of the learn- 
ed Judge on issues No. 3and 4and the 
learned counsel concentrated his argu- 
ments only on the finding of the learned 
Judge with regard to issues Nos. 1 and 2. 
Hence, the point that arises for deter- 
mination is whether the appellant. as a 
bailee of the goods entrusted to it for 
carriage had taken due care that is ex- 
pected of it in that capacity and whether 
the appellant had been guilty of any 
negligence in this behalf so as to make it 


liable to pay damages to the plaintiffs. 


6. According to the learned counsel 
for the appellant, the liability of the 
Railway, as the law stood at the relevant 
time, was that of a bailee and, in this 
case, the railway -has placed all the 
materials in its possession for showing 
that it had taken due care and caution 
as a man of ordinary prudence would do 
with regard to the goods of similar qua- 
lity, quantity and value and therefore, 
the appellant cannot be made liable for 
the loss, if any, caused to the respondents 
by the fire accident. The learned coun- 
sel further contended that the evidence 
placed before the court established that 
the fire was a pure accident and not as 
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a result of any negligence on the part of 
the appellant and as a matter of fact 
even the respondents had not proved 
that the fire was due to the negligence 
of the appellant. According to the learn- 
ed counsel for the appellant, the facts 
in the present case, as established by 
evidence, clearly show that even after a 
reasonable timé from the date of un- 
loading of the goods at Pudukad railway 
Station, the second plaintiff had not 
taken delivery of the goods as it ought 
to have done and, as a matter of fact, had 
consented to the goods being stacked in 
the manner it was done by its own con- 
duct by supplying its own tarpaulin to 
cover the goods and posting two of its 
watchmen to guard the goods in ques- 
tion. The learned counsel further con- 
tended that the learned Judge who de- 
creed the suit of the respondents herein 
had not said anything about this aspect 
of the case of the defendant-appellant, 
put forward in the written statement and 
spoken to by the witnesses examined on 
behalf of the appellant, particularly 
when none gave evidence on behalf of 
the second plaintiff and the two witnes- 
ses who were examined on behalf of the 
plaintifis were only the Superintendent 
of the Madurai Insurance Co., examined 
as P. W. 1, and the Insurance surveyor 
and loss assessor, examined as P. W. 2. 


7. Having regard to these submis- 
sions, we shall now refer to the facts as 
emerging from the evidence of D. W. 1, 
the Rest Giving Station Master who was 
working at Pudukad railway station from 
November, 1970 onwards and who was 
in charge of the railway station till 
1 p. m. on 28-2-1971, -when he handed 
over charge to D. W. 4 during whose 
period the fire accident took place. 
D. W. 1 has stated in his evidence that 
there were two mills in Pudukad, the 
second plaintiff and Kerala “Lakshmi 
Mills, for whom cotton bales were re- 
ceived at the Pudukad railway station 
and the station was usually getting 
only fully pressed cotton bales and the 
goods shed at the station was of the. 
dimension of 40’ x 18’ and before the 
receipt of the 50 bales in question, there 
were 896 bales in the railway sta- 
tion of which 248 bales were accom- 
modated in the goods shed and the 
balance of the bales were kept adiacent 
to the goods shed on the platform. He 
has also given evidence that from Novem- 
ber, 1970 when he came to the Pudukad 
station, these cotton bales were kept in 
the platform and covered with tarpau- 
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lins when there was no space in. the 
goods shed. He further stated that there 
were two watchmen for the second plain- 
tiff and they were watching the goods in 


question. He narrated as to what hap-. 


pened on? 28-2-1971, when at 3.45 p. m. 
that day there was a fire and what sub- 
sequent steps were taken by him and 
D. W. 4 to put out the fire. The most 
significant thing with regard to the evi- 
dence of D. W. 1 is there was no cross- 
examination of D. W. 1 on his statement 
that on the arrival of the goods he had 
informed the second plaintiff to take 
delivery of the goods and even subse- 
quently he had reminded the second 
plaintiff about the same and notwith- 
standing this, the second plaintiff did 
not take any steps to take delivery of 
the goods. In particular, there was no 
attempt on the part of the second_plain- 
tiff to cross-examine either D. W. 1 or 
D. W. 4 with regard to the statement 


contained in ‘paragraph 4 of the written. 


statement filed by the appellant herein 
that the second plaintiff had deliberately 
refused to take delivery of the goods in 
spite of several reminders from the sta- 
tion master and the second plaintiff had 
used the railway premises as a ware- 
house or godown which they were not 
entitled to do. This aspect assumes 
significance in view of the fact that ad- 
mittedly some of the bales consigned to 
the second plaintiff and unloaded earlier 
to 13-2-1971, were -still both inside the 
goods shed as well as outside the goods 
shed when the suit consignment was un- 
loaded on 13-2-1971. It is only the court 
that put the following questions to 
D. W. 1, in the course of the examination 
of D. W. 1, and elicited replies— 
“Question by court— Have you written 
to the authorities for watch and ward,? 
Ans: We have not written. 

Qn: You said that as the Alagappa 
Textiles did not pay the R. R. they could 
not clear the goods immediately. In your 
experience there, in how many days they 
have to clear the goods? 

Ans; Even months together they took. 

Qn: That is because they could not 
get the R. R.? 

Ans: That is what they say. 

Qn: You also said that you have been 
sending intimations to clear these bales: 
[s there anything in writing? 


Ans: We have sent written intima-. 


tions as well as oral. 

Qn: Have you got any despatch book 
now? i 

Ans; I do not have”, 





8.. Even though the learned Judge has 
put these questions to D. W. 1 and 
elicited answers referred to above, the 
learned Judge does not even make a 
comment on this evidence of D. W. 1. As 
a matter of fact, the learned Judge has 
not said anything about this aspect of 
the case. Consequently, there is no es- 
cape from the conclusion on the follow- 
ing factual position— 


1. The goods were unloaded on 13-2- 
1971, at Pudukad railway station by the 
coolies of the second plaintiff itself and 
therefore the second plaintiff had 
knowledge of the arrival of the goods. 


2. D. W. 1 had intimated to the second 
plaintiff about the arrival of the goods 
and asked the second plaintiff to take 
delivery of the goods and he did so more 
than once. 


3. The goods were stacked outside the 
goods shed on the platform in view of 
the fact that the goods shed was al- 


“ready full of cotton bales, 240 in num- 


ber, and could not contain further bales 
and at the relevant time, there were 
totally 898 bales at the railway station. 


4. The second plaintiff itself had 
posted two of its watchmen to guard the 
cotton bales in question, probably among 
other cotton bales belonging to the 
second plaintiff. 


5. There was no cross-examination of 
D. W. 1 or D. W. 4 on the facts which 
they put forward in the written state- 
ment that the railway protection staff 
also were on duty keeping a special vigil 
in respect of the bales kept adjacent to 
the shed, even though D. W. 1 was ask- 
ed in his evidence as to whether any 
watch and ward staff was engaged to 
which he gave a negative reply. 


6. The fire broke out on 28-2-1971. and 
D. Ws. 1 and 4 and all the staff of the 
railway station took all possible 
steps to extinguish the fire as quickly as 
Possible. 


9. The question then arises for con- 
sideration, from these facts. as to what 
is the inference to be drawn with respect 
to the rights and liabilities of the par- 
ties. Itisnot indispute that the liability 
of the railway is that of a bailee under 
Sections 151, 152 and 161 of the Indian 
Contract Act, 1872. Section 77 (1) and 
(2) of the Indian Railways Act, 1890 as it 
stood prior to the amendment of the Act. 
by Act 71 of 1972 reads as follows— 
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“Responsibility of railway administra- 
tion after termination of transit— 


(1). A railway, administration shall be 
responsible as a bailee under Ss. 151, 152 
and.161 of the Indian Contract Act 1872, 
for the loss, destruction, damage. deter- 
ioration, or non-delivery of goods carri- 
ed by railway within a period of thirty 
days after the termination of transit; 

Provided that where the goods are 
carried at owner’s risk rate, the railway 
administration shall not be responsible 
for such loss, destruction, damage, de- 
terioration or non-delivery except on 
proof of negligence or misconduct on the 
part of the railway administration or any 
of its servants. 


(2) The railway administration shall 
not. be responsible in any case for the 
loss, destruction. damage, deterioration 
or non-delivery of goods carried- by rail- 
way, arising after the expiry of the 
period of thirty days after the termina- 
tion of transit.” 

10. It is with reference to this posi- 
tion, Mr. G. Ramaswami, learned coun- 
sel for the appellant, placed strong re- 
- lance on the decision of the Supreme 
Court in Union of India v. West Punjab 
Factories Ltd., AIR 1966 SC 395. The re- 
levant passage in paragraph 17 at p. 401 
is this— 

“The position of law in India is slight- 
ly different from that in England, for 
here the railway is only a bailee in the 
absence of any special contract and it 
is only when it is proved that the rail- 
way did not take such care of the goods 
as aman of ordinary prudence would 
-under similar circumstances take of his 
own #oods of the same bulk, quality and 
value as the goods bailed, -that the rail- 
way’s responsibility arises. A warehouse- 
man is also a bailee and, therefore, the 
railway will continue to be a ware- 
houseman under the bailment even if its 
responsibility as a carrier after the lapse 
of a reasonable time after arrival of 


goods at the destination comes to an end. . 


But in both cases, the responsibility in 
India is the same, namely, that of a 
bailee, and ‘negligence has to be proved.’ 
In view of the rules to which we have 
already referred, it is clear that the rail- 
way’s responsibility as a warehouseman 
continues even if its responsibility as a 
carrier comes to an end after the lapse 
of a reasonable time after the arrival of 
. goods at the destination.- The responsi- 
bility as a warehouseman can only come 
to end in the manner provided by Ss. 55 


(Arann 
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and 56 of the Railways Act, and the rules 
which have been framed and to which 
we have already referred as to the dis- 
posal of unclaimed goods.” 

The learned counsel placed ‘strong re- 
liance on the expression underlined 
(hereinto ‘ ’) above, namely, ‘negligenca 
has to be proved’.” 

11. The next. decision on which re- 
liance was placed by the learned counsel 
is that of the Calcutta High Court in 
Sikka and Co. v. B. N. Rly. Co, 
Ltd., ATR 1929 Cal 482.’ In that judg- 
ment it was observed— 

“Under Section 151, Contract Act, tha 
bailee is bound to take as much care of 
the goods bailed to him as a man of ordi- 
mary prudence would under similar cir- 
cumstances take of his own goods of the 
same b quality and value as - tha 


goods bailed. The onus was of course on. 


the company to show that they took such 
care of the goods. In the present case 
the- goods were stacked in the open and 
the evidence seems to show that while 
no one knew exactly how they had 
caught fire, the fire must have been caus- 
ed by some passers-by throwing a burn- 
ing cigarette or cigar and on the ground 
where they were. The statement of the 
plaintiff that the goods were actually 
carried to the godown has not been ac- 
cepted and the evidence seems to show 
that it must have been with the consent 
of the consignor that the goods were 
stacked where they were. 
suggestion that there was anything un- 
usual or dangerous in stacking thé bags 
of biri leaves in the open. What is ordi- 
nary diligence must be considered hav- 
ing regard to the habits of business and 
the general customs of the community 
and in the present case I think, taking 
all the circumstances into account that 
the facts do not show that the company 
failed to exercise ordinary care. There is 
no evidence that these goods were parti- 
cularly inflammable or that there was 


any reason to suspect that a lighted ciga- | 


rette might be thrown near the bags by 
a passer-by. Considering the customs and 
habits of business of the country I do not 
think that the conduct of the company 
in allowing these bags to remain in the 
open pending their despatch shows that 
they failed to exercise ordinary diligence, 
and therefore, I hold that the company 
was not liable in this case for damages.” 
We are of the opinion that this decision 
has particular application to the facts of 
the present case. We have already refer- 
red to the fact that there was a goods 


There is no | 
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shed in the permises in question of the 
measurement of 40’ x 18’ and at the 
relevant time there were nearly 898° bales 
of which 248 alone were kept in the 
goods shed and the rest which included 
the suit consignment were kept on the 


platform. As a matter of fact, as we 
pointed out already, the goods of the 
second plaintiff itself were inside the 


goods shed as well as outside the goods 
shed on the.relevant date when the fire 
took place and the goods in question were 
covered with tarpaulin provided by the 
second plaintiff and the second plaintiff 


had posted two watchmen to guard the. 


goods. In those circumstances, it is not 
unreasonable to draw an inference that 
the goods were stacked on the platform 
outside the goods shed, having regard to 
the non-availability of any further ac- 
‘lecommodation within the goods shed, only 
with the consent of the second plaintiff. 
If so, it is not now open to the second 
plaintiff to contend that the fire was the 
result of negligence or failure on the 
part of the bailee to take due .care of 
the goods in question. The learned Judge 
himself, after referring to the evidence 
of the parties has held thus— 


“However, I am of the view that mere- 
ly because the plaintiffs deputed their 
own watchmen to have a watch over the 
goods the responsibility of the defendant 
is not absolved, and the non-examina- 
‘tion of the watchmen will not in any 
way affect the claim of the plaintiffs, 
_when the defendant has not alleged any- 
- thing against the plaintiffs’ watchmen. 
Though the evidence tends to show that 
no one knew exactly how the bales 
caught fire, in fact this is a factor which 
goes against the defendant, because it is 
the duty of the defendant and its ser- 
vants to have noticed the cause of fire. 
The cumulative effect of all these cir- 
cumstances would lead to only’ one 
irresistible inference that the defendant 
had not provided adequate protection to 
the goods, especially when these com- 
bustible goods were stacked in the open 
platform without any fence. So, the con- 
duct of the defendant in allowing these 
combustible materials to remain in the 
open platform pending their delivery, is 
‘tantamount to failure on their part to 
exercise even the ordinary diligence that 
a prudent man would take.” 


For the reasons already indicated, we 
are unable to agree with this reasoning 
and inference of the learned Judge. 


Union of India’ v. U. I. F. & G. Insurance Co. 
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12. One other reasoning on’ which the 
learned Judge sought to rest his conclu- 
sion was as follows— 


“As I have already pointed out, it ıs 
the bounden duty of the defendant to 
produce reliable and unassailable evi- 
dence that they have taken as much care 
of the goods bailed to them as a man of 
ordinary prudence would under similar 
circumstances take of his own goods of 
the same bulk, quality and value and in 
my -opinion the principles of res ipsa 
loquitur and the presumption under Sec- 
tion 114 (g) of the Evidence Act, in the 
absence of the porter’s evidence may be 
applied to the facts of this case. From 
the foregoing discussion, the defendant 
cannot be said to have discharged its 
onus of proving that it has exercised all 
possible and reasonable care and caution 
which a prudent man would do if the 
goods were his own and thus it has to be 
taken that the steps taken by the defen- 
dant to secure the goods, against loss or 
damages were mostly. inadequate.” 


13. A reference to the non-examina- 
tion of the porter’s evidence requires an 
explanation. In the course of the cross- 
examination of D. W. 1, he was asked— 

Ques: How many watch and ward 
personnel do you have in the station? 


Ans; No watch and ward personnel 
are there in the station. There is a plat- 
form porter to look after the goods kept 
in the platform. 


Ques: Apart from his normal duties, 
he has to look after this? 

Ans: Yes.” 
It is with reference to this evidence of 
D. W. 1 only, the learned Judge refer- 
red to the non-examination of the par- 
ter. Having regard to the positive and 
established and even admitted facts to 
which we have drawn attention. the non- 
examination of the porter does not in 
any way affect the question at all and we 
are unable to see as to how the princi- 
ple of res ipsa loquitur or the applicabi- 
lity of Section 114 (g) of the Evidence 
Act arises. It is worthwhile pointing ou 
that D. W. 1 was specifically asked as to 
what trains passed through the Pudukad 
Tailway station on 28-2-1971. He stated 
that a train came to the station at 1-10 
p. m. and, when the engine arrived at 
platform, the time was 1-10 p.m. and he 
detected the fire at 3.45 p. m. the same 
day. He was further asked the follow- 
ing question and he gave the following 
answer— . 
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Ques: As a station master, can you tell 
the court whether the engines that are 
passing through your station on the main 
line as well as on the goods shed line, 
are provided with spark arrestors,? 

Ans: As far as I know, spark arres- 
tors are provided for all engines that 
- pass through our station”. 


There is no positive finding by the learn- 
ed Judge as to the origin or the cause of 
the fire. As a matter of fact, the cause of 
the fire was found to be unknown. 


One of the questions put to D. W. 1 was 
whether the second plaintiff had not 
cleared the goods consigned to them at 
Pudukad railway station. The answer 
_.D. W. 1 gave was that they were not in 
possession of the railway receipt for the 
purpose of clearance of the goods. It is 
with reference to this only, even the 
learned Judge when he put the ques- 
tions, which we have already extracted, 
referred to D. W. 1 ‘having stated that 
Alagappa Textiles did not pay the R. R. 
to clear the goods in the case. We arc of 
the opinion that mere non-possession of 
the railway receipt or pay for that R. R. 
could not have been the sole cause for 
their not clearing the goods by the 
second plaintiff in this case. As we have 
pointed out already, even on 12-2-1971 
and 13-2-1971. when the suit consign- 
ment reached Pudukad railway station 
and cleared, there were already goods 
belonging to the second plaintiff stacked 
inside as well as outside the goods shed 
of the railway station, not taken delivery 
of by the second plaintiff. In view of this, 
we are prepared to accept the case of 
the appellant put forward in their 
written statement that the second plain- 
tiff had used the railway premises as a 
warehouse or godown probably because 
the second plaintiff itself did not have 
the necessary space for stacking these 
goods. 


14. It is against the background of 
this only, we shall have to consider the 
further arguments advanced by the 
learned counsel for the respondents. All 
that the respondents contended about the 
alleged negligence on the part of the ap- 
pellant was that the appellant having 
undertaken to carry the .goods, should 


have provided a bigger shed at the 
railway station and should have 
possessed necessary fire fighting equip- 
ment for fighting fire in the event of 


such fire occurring and should have had 
special staff for the purpose of safeguard- 


ing and protecting the goods so stacked. . 
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One of these contentions- was based on 
the evidence of D. W. 1 who stated that 
at the time of the fire accident on 28-2- 
1971, two fire buckets, one fire extingul- 
sher and one water bucket were avail- 
able and after the fire accident, an im- 
provement to fight the fire has been made 
by installation of fire extinguishers. We 
are of the opinion that this does not ac- 
quire any significance in view of the fact 
that this is the first fire which took place 
at the Pudukad railway station. The ap- 
pellant is not expected to anticipate the 
failure on the part of the consignee like 
the second plaintiff to take delivery of 
the goods within a reasonable time after 
the unloading thereof and also anticipate 
a fire and to provide for all contingencies. 
15. The learned counsel for the re- 
spondents however relied on a decision 
of this court in Union of India v. 
Rajendra Mills AIR 1971 Mad 53. We are 
of the opinion that the said decision is 
not of any assistance whatever to the 
respondents. As a matter of fact, the 
learned Judges in this case extracted a 
passage. from the judgment of the Cal- 
cutta High Court in Indian Trade and 
General Insurance Co. Ltd. v. Union of 
India, AIR 1957 Cal 190, at page 194 and 
approved of the same. The passage that 
occurs at page 194 of the judgment of 
the Calcutta High Court is to the follow- 


ing effect— 


“The responsibility of the railway ad- 
ministration therefore, is that of a bailee 
under the provisions of Sec. 151 of the 
Contract Act. It has to take as much care 
of the goods bailed to it as a man of 
ordinary prudence would, of his own 
goods of the same, bulk, quality and 
value, and by virtue of the provisions 
of Sec. 152, is not to be responsible for 
any loss, destruction or deterioration if 
it has taken the care which Section 151 
enjoins upon it, The result of the statu- 
tory provisions, therefore, may be sum- 
marised as follows— 

1. The railway administration. must 
take as much care of the goods while 
under its. control as a man of ordinary 
prudence would take of such gonis if 
they were his own. 

2. The railway administration is liable 
for the loss, destruction etc., if 
happens by its default or negligence. 

3. When loss, destruction ete. occurs, 
it is not for the plaintiff to prove, in. the 


` first instance, as to how it happened.” 


After extracting the above passage and 
approving of the same, the : learned 
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Judges of this: court.. extracted another 
passage dealing with burden of proof to 
the following effect— 


“The burden of proof of the issue as 
to negligence ultimately rests with the 
‘plaintiff. The plaintiff has to satisfy the 
court that the defendant was negligent 
but the duty of showing how the con- 
signment was dealt with during transit 
lies on the railway administration, as a 
matter within its special knowledge. 
As the law does not cast on the plaintiff 
the obligation of proving how the loss 
arose and as it imposes on the defendant 
the duty of showing how the goods were 
dealt with while under its control, the 
latter must first adduce evidence dis- 
closing its treatment on the goods and 
the plaintiff may rely on that evidence 
in addition to any tendered by him to 
show that the loss had occurred by 
reason of defendant’s default or negli- 
gence or that the loss could not have 
occurred but for such default or negli- 
gence. If the defendant does not adduce 
all the evidence at its command the 
plaintiff may, in proper cases, ask the 
court to make a presumption under Sec- 
tion 114 (g) and to come to the conclu- 
sion that the evidence which has been 
withheld would have gone against the 
defendant.” . 


We are of the opinion that having regard 
to a Bench (decision) of this court ap- 
proving of the above law, laid down by 
the Calcutta High Court, in this parti- 
cular case, the appellant had placed be- 
fore the court all the materials it had 
for the purpose of showing how the 
goods were dealt with by it after they 
reached the Pudukad railway station and 
the respondents had not been able to 
show that there was any negligence or 
default on the part of the appellant. As 
far as the facts which the Bench of this 
court was considering in the decision in 
Union of India v. Rajendra Mills, AIR 
1971 Mad 53, were concerned, they were 
entirely different. That was a case in 
which there was a transhipment of- the 
goods sent at railway risk and there was 
fire. The learned Judges referred to the 
evidence in this behalf as follows— 


“The question is wether the defen- 
dant in this case has exonerated itself by 
showing that they have taken due care 
and caution in the carriage of the goods. 
From the evidence discussed. above, it 
seems to us that the railway has not dis- 
charged the onus by showing that all 
possible care.and caution has’ been’ taken 
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in this case. It is seen that the goods 
were transhipped from the narrow gauge 
to broad gauge at Murtazapur on 5-3- 
1959, in the suit wagon without the same 


. being actually tested for wafer tightness. 


D. W. 1 has admitted that he assumed 
that the wagon was ‘water tight’ as it 
was labelled as ‘stenciled water tight’, 
and that he was not aware as to when 
the wagon was last overhauled. Frura 
this it is clear that the consignment of 
the cotton bales was placed in a wagon 
which was not- actually tested to be 
water tight. There is another factor which 
is also significant. The goods were tran- 
shipped bv a contractor, one Kammal 
from the narrow gauge to broad gauge 
and the transhipment according to D. W. 
1 would have taken 30 to 45 minutes. It 
is not known how the goods were handl- 
ed by the contractor or his servants dur- 
ing transhipment. A doubt arises as to 
whether there was any negligence by the 
said Kammal or his servants during the 


_trarishipment and it cannot be ruled out 


as the said Kammal or any one of his 
employees have not been examined. The 
evidence of D.W. 1 that the tranship- 
ment was done under his supervision is 
too much to be believed as he could not 
be expected to have -been present 
throughout on the scene during the 
course of transhipment, which admut- 
tedly took 30 to 45. minutes. Further, 
there is no evidence before the court as 
to the history of the wagon as to when 
it was overhauled and stenciled. Though 
D. W. 6 the train examiner has deposed 
that after the fire was extinguished there 
was a mechanical examination of the 
wagon, that he found the wagon without 
any defect and that he immediately re- 
leased for traffic for reloading, it is diff- 
cult for us to believe that there was such 
a thorough examination asspoken to by 
this witness for, if there was no defect 
in the wagon, fire should have originated 
from inside from spontaneous combus- 
tion, which is not the case put forward 
by the defence in this case, or the rail- 
way must have done something. or other 
or something must have - happened in- 
side the wagon which led to the fire. 
We are left in this case with the doubt 
as to the origin. or the cause of the fire 
In this connection, we have to note that 
there was a departmental enquiry con- 
ducted on the cause of fire by the traffic 
inspector sometime after the fire was 
put out and this is spoken to by_D. W. 2, 


` the Assistant Station Master at Balharsha. 
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The said enquiry should have thrown 
some light as to the cause of the fire, 
But that report of the enquiry officer is 
not before the court. The enquiry off- 
cer who could haye thrown considerable 
light on this question has not also been 
examined. It is not known who were 
all the witnesses who were examined in 
the said enquiry, and what was the re- 
sult of the enquiry. In the absence of the 
examination of the enquiry officer who 
enquired into the cause of the fire im- 
mediately after it occurred, we are not 
prepared to hold that the fire was only 
accidental. The defendant cannot be 
held to have discharged the onus of 
showing that it had exercised all reason- 
able care and caution in dealing with 
the suit consignment. In the circum- 
stances, we are of the view that the 
principle of res ipsa loquitur and the 
presumption under Section 114 (g) of the 
Evidence Act may be applied to the facts 
of this case.” 

16. As we pointed out already, the 
facts of the present case are entirely 
different and the fire in this case occur- 
red on the platform of the railway sta- 
tion when the goods were stacked and 
not during the course of transit and 
there was no question of the appellant 


not placing before the court any mate-" 


rial which was specially within its know- 
ledge. 

17. In view of all the circumstances 
discussed above, we allow the appeal and. 
reverse the judgment and decree of the 
learned Judge and dismiss the suit with 
costs both here as well as. before the 
trial Judge, 

Appeal allowed, 
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Rethinam and others, Petitioners WV. 
Kuppuswami Odayar, Respondent, 

C. R. P. No. 2620 of 1980, D/- 2-2-1981. 

T. N Cultivating Tenants Protection 
Act (25 of 1955), Section 3 (2) (b) (as 
amended by T. N. Act 14 of 1956) — 
Eviction — Double crop land — Failure 
‘by tenant to raise two crops in such land 
— Eviction of tenant on such ground 
— Proper. 

Where the tenant deliberately did not 
raise two crops in all the double crop 
lands and such non-cultivation of two 
crops was injurious to the land, the evic- 
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tion of the tenant on such ground could 
be made. 1973 TLNJ 14, Rel. on, 


(Para 5) 
Cases Referred: Chronological Paras 
1973 TLNJ 14 5 
N. Sankaravadivel, for Petitioners} 


J. R. K. Bhavanandhan, for Respondent. 

ORDER :— The tenants are the peti- 
tioners in this civil revision petition, 
which is directed against the order of 
eviction passed by the ‘Revenue Court, 
Thanjavur, on an‘ application filed by 


‘the respondent hereim under S, 3 (2) (b) 


of the Tamil Nadu Cultivating Tenants 
Protection Act, 25 of 1955, and Tamil 
Nadu Act 14 of 1956. According to the 
case of the respondent, the father of the 
petitioners cultivated an extent of 1 acre 
and 69 cents of land belonging to the 
respondent, agreeing to measure 29 
kalams in kuruvai and 27 kalams in 
Thaladi besides 10 bundles of straw and 
two fifth share in the catch crop every 
year, being the fair rent fixed by the 
Revenue Court in P, R. No. 366 of 1979. 
The further case of the respondent was 
that after the death of the father of the 
petitioners, the petitioners continued to 
hold over on the same terms and condi- 
tions, but that the petitioners had left 
the lands fallow in fasli 1386 and 1387 
and, therefore, they had rendered them- 
selves liable to be evicted on the ground 
that they had ceased to cultivate the 
land and that the petitioners were also 
guilty of acts injurious to the land. 


2. This application was resisted by the 
petitioners herein on the ground that 
the second crop was not raised in ona 
year as a notification was issued by the | 
Government that such crop should not 
be raised as the Government could not 
undertake the -responsibilty for the 
supply of water for irrigation owing to 
failure of monsoon and other adverse 
seasonal conditions. As regards the other 
fasli, the petitioners stated that owing . 
to breaches which resulted in inunda~ 
tion of more than 60 to 70 acres in the 
village, the lands were rendered incapa- 
ble of cultivation and, therefore, the 
petitioners pleaded that due to reasons 
beyond their control, the lands could 
not be cultivated which could not be 
taken advantage of by the respondent. 


3. Before the Revenue Court, the re- 
spondent examined himself as P. W. 1 
and relied upon Ex. P. 1, the entries in 
the Adangal for the relevant faslis, name- 
ly, faslis 1386 and 1387, while the first pe- 
titioner examined himself and ‘two others 
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in support of his case. On a consideration 
of the evidence, the Revenue Court held 
that the petitioners did not cultivate the 
double crop lands in question with two 
crops, but deliberately omitted to raise 
the second crop in a large extent of the 
land with a view to cause loss to the res- 
pondent by falsely putting forth the 
Government notification as well as the 
breach as the reasons therefor which 
were not substantiated. In addition, 
on the basis of the admission of the first 
petitioner that the fertility of the soil 
will be impaired if there is an omission 
to raise two crops in a double crop land, 
the Revenue Court concluded that ihat 
omission would be injurious to the land. 
On these conclusions, the Revenue Court 
passed an order evicting the petitioners 
from the holding, It is the correctness of 
this order that is cnallenged in this evil: 
revision petition. 


4, The learned counsel for the peti- 
tioners contends that though the evidence 
in this case disclosed the non-raising of 
two crops in all the lands in question, 
this would not fall within the expression 
thas altogether ceased to-cultivate the 
land’. On the other hand, the learned 
counsel for the respondent would con- 
tend that the documentary evidence 
clearly discloses failure on the part of 
the petitioners to cultivate two crops and 
having regard to the nature of the lands, 
the omission on the part of the petitioners 
to cultivate two crops would be includ- 
ed within the expression ‘has altogether 
ceased to cultivate the land’. Under 
Section 3 (2) (b) of the Tamil Nadu Cul- 
tivating Tenants Protection Act, before 
a landlord can secure an order for evic- 
tion on the ground that the tenant has 
altogether ceased to cultivate the land, ıt 
is necessary that a total abandonment Df 
‘cultivation by the tenant should be es- 
tablished and the omission to cultivate 
one crop in the lands in question, .as in 
this case, would not amount to ‘altoge- 
ther ceasing to cultivate’ which would 
justify the passing of’ an order for evic- 
tion on this ground. The use of the word 
‘altogether’ in Section 3 (2) (b) of the 
Tamil Nadu Cultivating Tenants Pro- 
tection Act, has a definite connotation in 
the sense of ‘whole’ ‘thoroughly’ ‘com- 
pletely’ or ‘as a whole’, and the cessation 
of cultivation contemplated must be a 
total, and complete and for a definite 
period. The mere omission, as in the 
instant case, to raise one crop would not, 
on the basis of the language employed 
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in the section , be taken to include 
cessation of cultivation’ as envisaged in 
the statutory provision. Under the cir- 
cumstances, the respondent cannot take 
advantage of the omission oa the part of 
the petitioners to raise one crop in a 
double crop land as tantamount to cesser 
of cultivation which would justify the 
passing of an order for eviction against 
the petitioners. 

5. However, the learned counsel for 
the respondent would urge that even so 
the admission of the petitioners, che 


. omission to raise the second crop in the 


lands in question would result in the 
lowering of the fertility as well as the 
productivity of the soil and that would 
be an act which would be injurious to 
the land and, therefore, under the ear- 
lier part of Section 3 (2) (b) of the Tamil 
Nadu Cultivating Tenants Protection Act, 
the petitioners are liable to be evicted. 
The first petitioner who has been ex- 
amined as R. W. 1 has stated in the 
course of his cross examination that the 
tharam (sic) of the double crop land 
would be adversely affected if the crops 
are not raised. His admission runs thus— 
(Not given — Ed.) 

It isnot in dispute that the lands im 
question are double crop land, Ex. P 1, 
discloses that only in respect of an ex- 
tent of 87 cents in Survey No, 142/3, 
the petitioners have raised two crops 
during the faslis in question. If the case 
of the petitioners that there was a noti- 
fication by the Government that the 
second crop should not be raised and 
that owing to breaches the lands were 
rendered incapable of cultivation with 
the crops is true, then it cannot be unr- 
derstood as to how the petitioners were 
able to raise two crops in only one item 


- of land for both the faslis and not in all 


the items. It is evident that the peli- 
tioners deliberately did not raise two 
crops in all the lands in question and 
having regard to the admission of thej 
first petitioner referred to above that 
such non-cultivation of two crops is in-| 
jurious to the land, the Revenue Court: 
was justified in ordering the eviction af 
the petitioners, Indeed, in Sattayappa 
Thevar- v, Sambandam Thevar, 1973 TL 
NJ 14, it has been held that it could be 
inferred that the value of the land would 
be adversely affected if only asingle crop 
is cultivated in a double crop land and 
that in this view there will be an injury 
to the land value and the injury to the 
land value be injurious to the land itself 
which would justify an order for evic- 


i 
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tion. Under the abovesaid circumstances, 
the order of eviction passed by the Re- 
venue Court cannot be taken exception 
to. The result is the civil revision peti- 
tion fails and is dismissed. There will 
however be no order as to costs. 


Petition dismissed. 
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National Co-operative Sugar Mills Ltd.; 
Alanganallur, Appellant v, M/s, Albert 
and Co., Respondent, f 

Appeal No. 709 of 1976, D/- 28-10- 
1980. l 

Contract Act (9 of 1872), Section 73 — 
Breach of contract — Damages — Ten- 
der to purchase goods — Time for pay- 
ment of sale consideration not stipulated 
therein — Failure by Vendee to make 
payment — Claim for damages by 
Vendor — Not maintainable. (Sale əf 
Goods Act (3 of 1930), Sections 11, 20). 

Unless there is an earlier agreement 
between the parties as to the time for 
payment of the price and for taking 
delivery of the goods, the vendor cannot 
unilaterally fix the time for payment of 
the goods and for taking delivery of the 
same and cannot cancel the contract 
again nilaterally after the vendee hao 
committed default in payment of the 
price and taking delivery of the goods 
és calle] upon within the date fixed by 
the vendor. (Para 5) 

Where the defendant had submitted a 
tender to purchase sugar from plaintiff 
` and deposited the advance, however the 
time for the payment of sale considera- 
tion was not stipulated by the contract 
and on failure of the defendant to pay 
the sale consideration the plaintiff sold 
the. sugar at less price and claimed the 
damages from defendant; the Plaintiff 
would not be entitled to damages as the 
contract was not concluded one. 

(Paras 5, 6, 7) 
- K. Venkataswami and K. Govindarajan, 
for Appellant, 

RAMANUJAM, J.:— The plaintiff in 
©. S. No. 336 of 1973, on the file of the 
Sub-Court, Madurai, who has failed in 
that court, is the appellant herein, 


2. The appellant-Mill filed the suit 
for recovery of a sum of Rs. 18,500/-, as 
damages. for the breach of a contract 
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which it had entered into with the de- 
fendant on 30-3-1972, The appellant's 
case as set out in the plaint is that on 
30-3-1972, the defendant’s representative 
attended the Sales Committee meeting 
held by the plaintiff at Madurai District 
Central Co-operative Bank Ltd., Madu- 


rai, for fixing the price of sugar and 
gave a written tender on that day to 
purchase 500 bags of-E. 30 sugar at 


Rs. 262 per bag. The said tender was 
accepted by the plaintiff and that ac- 
ceptance was duly communicated to the 
defendant’s representative who deposited 
then and there a sum of Rs, 5000/- re- 
presenting Rs. 10 per bag as advance, 
agreeing to pay the balance of the sale 
price by 10th April 1972, and take deli- 
very of the entire 500 bags of E. 30 sugar 
thereatter, Since the defendant did not 
remit the balance of sale consideration 
till 8th April 1972, a telegram was sent 
by the plaintiff to the defendant call'ng 
upon the defendant to remit the balance 
of the cost of the sugar before 10th April, 
1972, and lift the goods before 20th April, 
1972. The defendant in his reply tele- 
gram assured the remittance shortly. 
Thereafter the plaintiff extended the 
time for payment and for performance 
of the contract by the defendant till 20th 
April, 1972, and the defendant was asked 
to perform his part of the contract by 
20th April, 1972. But the defendant by 
a teleg-am througn his lawyer on 23th 
April, .972, repudiated the contract on` 
the ground that the contract is not a con- 
cluded contract and therefore the defen- 
dant is not bound io pay the sale cc.- 
sideration. Subsequently the price of 
sugar had fallen and the plaintiff had 
sold the sugar at a price ranging from 
Rs. 215 to Rs, 217 per bag exclusive of 
excise duty and therefore the plaintiff 
has been put to a loss at the rate of 
Rs. 47 per bag and the total loss suffered 
by the plaintiff as a result of the defen- 
dant’s breach of the contract is Rupees 
23500/-. Deducting a sum of Rs, 5000/-, 
paid as advance by the defendant, the 
balance of Rs. 18500/- is payable by the 


defendant as and by way of damages 
for his breach of contract. 
3. The defendant resisted the suit 


contending that there was no concluced 
contract between the plaintiff and the 
defendant on 30th March, 1972, as alleg- 
ed in the plaint, that the defendant 
never agreed to take delivery of the 
goods before 30th April, 1972, that there 
was no specific agreement to remit the 
full. price on or before 10th April, 1972, 





CĂ 


1981 
and that the fixing of time for payment 
of the price and for taking delivery of 
the goods has been done unilaterally by 
the plaintiff long after the defendant 
submitted his tender and the same was 
accepted. Thus according to the defen- 
dant, there was no consensus between 
the parties as to the time for payment of 
the balance of sale consideration and as 
to the time for taking delivery and that 
there is no question of the defendant 
committing breach of the contract which 
has not been duly concluded. The de- 
fendant also reserved his right to re- 
cover the advance amount of Rs. 5000/-, 
paid by him to the plaintiff. : 


4, On these pleadings the Court below 
set out the following three issues for 
consideration :— 

1, Whether it is true that the defen- 
dant has committed breach of contract 
as alleged by the plaintiff? 

2. Is the plaintiff entitled to claim 
damages? if so, to what amount? 

3. To what relief? 


Under issue No. 1, the Court below held 
that since there was no concluded con- 
tract between the plaintiff and the defen- 
dant on 30th March, 1972, under Ex. A. 2, 
the tender given by the defendant’s 
representative, there is no question of 
any breach of any contract and in view 
of the said finding on issue No. 1. the 
rest of the issues were found against the 
plaintiff and the suit was dismissed, 


5. In this appeal the learned counsel 
for the plaintiff-appellant contends that 
the Court below is in error in holding 
that there is no concluded contract es- 
tablished on the materials on record and 
that in fact Ex. A, 2, the tender submit- 
ted by the defendant’s representative, 
and the subsequent correspondence be- 
tween the parties clearly establish the 
fact that there was a concluded contract 
on 30th March, 1972, between the plain- 
tiff and the defendant to purchase 500 
bags of E. 30 sugar at the rate of Rupees 
262/- per bag and that it is only in pur- 
suance of such completed contract a sum 
of Rs. 5000/- was deposited by the defen- 
dant. It is pointed out that Ex. A, 3, the 
telegram which was sent on 8th April, 
1972, would clearly indicate that the 
defendant agreed to pay for the goods 
for the purchase of which he has sub- 
mitted the tender on 10th April, and 


take delivery of the same, and but for - 


such an agreement the telegram would 
not have referred to the date ‘10th April, 
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1972. It ıs also pointed out by the leara- 
ed counsel that on 30th March, 1972, it- 
self the contract has been concluded 
and only the payment of the price and 
delivery of the goods have been postpon- 
ed and therefore the contract cannot be 
said to be inchoate or incomplete. In 
this case, Ex. A. 2, which is the tender 
submitted by the defendant’s represen- 
tative to purchase 500 bags of E. 50 sugar 
at the price of Rs, 262/- per bag does not 
refer to the time tor payment of the 
price, though the plaintiff would say 
that the tender was accepted and the 
defendant was asked to pay the price 
and take delivery of the goods on 10th 
April, 1972. There is, however, no 


‘document in support thereof. Admittedly 


the communication by the plaintiff ac- 
cepting the tender of the defendant is 
oral and there is no document by which 
the plaintiff has communicated tne tim? 
for payment of the price and for taking 
delivery of the goods to the defendant. 
Curiously no oral evidence also has been 
adduced in this cas3 either by the plain- 
tiff or by the defendant, Apart from the 
submission of the tender and its accep- 
tance, that there was a further discus- 
sion as to the time for delivery and for 
payment of the price should have be2n 
brought to light at least in the oral evi- 
dence. It cannot be disputed that it is 
the plaintiff who has come forward with 
a specific case that on 30th March, 1972, 
defendant agreed to pay the sale consid- 
eration and take delivery of -the goods 
on 10th April, 1972, and therefore, it !5 
for him to establish that fact by adduc- 
ing concrete and positive evidence, How- 
ever, the plaintiff has felt satisfied itself 
by producing Ex, A. 2, the tender sub- 
mitted by the defendant’s representative. 
As already stated, the tender is silent 
as to the time for payment of the price 
and for taking delivery of the goods. A 
contract of sale cannot be said to be 
complete unless the parties to the con- 
tract have agreed as to the time for pay- 
ment of the sale price and for taking 
delivery of the goods. It is true under 
Ex, A. 3, the plaintiff has called upon 
the defendant to pay the sale price be- 
fore 10th Apr. 1972, and make arrange- 
ment to take delivery of the goods by 
20th April, 1972. But unless there is an 
earlier agreement between the parties 
as to the time for payment of the price 
and for taking delivery of the goods the 
plaintiff cannot unilaterally fix the time 
for payment of the goods and for taking 
delivery of the same and cannot cancel 
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the contract again unilaterally after the 

defendant has committed default in pay- 
ment of the price and taking delivery of 
the goods as called upon within the date 
fixed by the plaintiff. On the materiais 
on record, we cannot say that the plea 
of the plaintiff that the defendant agreed 
to pay the price and take delivery of the 
goods by 10th April, 1972, has been 
proved, 


6. Section 11 of the Sale of Goods Act 
says unless a different intention appears 
from the terms of the contract, stipula- 
tions as to the time of payment are not 
deemed to be the essence of a contract 
of sale, Even if the time for payment 
is fixed under the contract that cannot 
be taken prima facie to be the essence of 
the contract of sale as contemplated by 
Section 11 of the Sale of Goods Act, 
unless there is a stipulation to the con- 
trary in the contract itself. The time 


cannot be taken to be the essence of the - 


contract in a case where the contract it- 
self does not stipulate the time for pay- 
ment of the price. It is well establish- 
ed that it is only in cases where the 
time is the essence of the contract the 
vendor can cancel the contract for non- 
payment of the price within the time 
stipulated. In this case in Ex. A, 2 the 
defendant has not fixed any time for 
payment of the price and this shows, 
that the time is not the essence of the 
contract and thus the plaintiff who has 
chosen to cancel the contract as the de- 
fendant has not paid the sale considera- 
tion within the time stipulated by him 
unilaterally is not entitled to cance] the 
contract. This is one of the reasons 
given by the Court below for non-suiting 
the -plaintiff, 

7. There is also a further aspect to be 
taken note of in this case, Section 20 of 
the Sale of Goods Act proceeds that in 
case where there is an unconditional 
contract for the sale of specific goods in 
a ‘deliverable state, the property in the 
goods passes to the buyer when the con- 
tract is made, and it is immaterial whe- 
ther the time of payment of the price 
or the time of delivery of the goods, or 
both, is postponed. In this case, Ex. A.2, 
the tender submitted by the defendant's 
representative does not refer to the time 
for payment of the price and the time 
for taking delivery of the. goods, How- 
ever, according to Section 20 the pro- 





perty in goods should be taken to have’ 


passed to the defendant and the plaintiff 
will be entitled to claim only unpaid 
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vendor’s lien; but the plaintiff in this 
case has not proceeded on that basis, 
Admittedly no notice has been given 
before the resale of the sugar which the 
defendant failed to take delivery in pur- 
suance of the contract and the plaintiff 
has admittedly sold. the consignment of 
500 bags of E. 30 sugar treating the 
stocks as its own, This also will show 
that the contract is not a concluded one 
as contended by the plaintiffi-appellant, 
Thus on a due consideration of the matter 
we hold that the plaintiff is not entitled 
to claim damage firstly on the ground 
that there was mo concluded contrac 
and as such there could not have been 
any breach thereaf committed by the 
defendant and secondly on the ground 
that even assuming that there was a 
concluded contract the materials on re- 
cord would show that it was the plain- 
tiff who has committed the breach by 
terminating the contract taking the time 
as the ground that the defendant did not 
pay the price and take delivery of me 
goods by 20-4-1972., 


8. For the foregoing reasons this ap- 
peal has to be dismissed, and is there- 
fore dismissed. Under- the circumstances, 
there wil be no order as to costs, 


Appeal dismissed, 


AIR 1981 MADRAS 174 
RAMANUJAM AND 
SWAMIKKANNU, JJ. 

Hema Ramaswami, Appellant v, K. M, 
oo Panjani and others, Respon- 
ents, 


A. A. O. No, 526 of 1977, D/- 21-8- 
1980." 


(A) Motor Vehicles Act (4 of 1939), 
Secs, 31 and 96 — Liability of Insur- 
ance Company on transfer of the vehi- 
cle — Insurance Company is discharged 
from liability on transfer. AIR 1961 Mad 
208, Overruled. 


Tf there is a transfer of a vehcicle the 
Insurance policy taken by the transferor 
cannot be taken to subsist unless the be- 
nefits of the policy are transferred to 
the transferee. Section 96 does not 
warrant the view that a sale or transfer 
of an insured car by the insured during 


*Appeal ‘against Award of the Motor Ac- 
cidents Claims Tribunal, Cuddalore, 
D/- 15-4-1977. 
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the currency of the policy, does not ter- 
minate the policy. Section 31 of the Act 
could not have the effect of keeping the 
policy alive qua third parties, that 
change of registry under Section 31 was 
not a condition precedent for the trans- 
fer of ownership of the vehicle, that the 
said section merely imposed an obliga- 
tion both on the transferor and the 
transferee of the vehicle to notify the 
transfer and that the non-compliance 
thereof will not invalidate the transfer 
as such which has already taken place, 
AIR 1961 Mad 208, Overruled, Case law 
discussed. (Paras 11 and 12) 

(B) Motor Vehicles Act (4 of 1939), 
Sectioy 110-B — Compensation in case 
of death — Has to be calculated on basis 
of multiplier system — Loss of expecta- 
tion of life — Has also to be considered. 


(Para 14) 
Cases Referred : Chronological Paras 
1975 Acc CJ 100 (Bom) 12 
1975 Acc CJ 372 (Pun)) 12 


AIR 
AIR 


1973 Delhi 115: 1972 Ace CJ 314 12 
IR 1973 Orissa 166: 1973 Acc CJ 46 12 
R 1971 Mad 347: 1971 Ace CJ 122 12 


AIR 1966 Mad 244: (1965) 2 Mad LJ 466 
10, 11 

AIR 1963 Madh Pra 164 1) 
AIR 1961 Mad 208: (1960) 2 Mad LJ 202 
; 11 

AIR 1951 Punj 114 . il 


(1931) 146 LT 26:75 SJ 724:48 TLR 17 
Rogerson v. Scottish Automobile and 
General Insurance Co, il 

1935 All ER (Reprint) 112: (1935) 2 KB 
174:153 LT 75, Tattersall v, Dryadale 


11 
K. Raghothaman, for Appellant; S, 
Sampathkumar and A. P, S, Kasturi 


Rangan, for Respondents, 


RAMANUJAM, J.:— This Civil Mis- 
cellaneous Appeal is directed against the 
award of the Motor Accidents Claims 
Tribunal, Cuddalore in so far as it is 
against the appellant, who is the fourth 
claimant before the Tribunal, 

2. On 9-7-1971 at about 6.15 p.m, 
near Vellar Bridge Thozhudur, South 
Arcot District on the Madras Trichy Main 
Road, lorry bearing registration number 
PYK. 1249, driven by one Veerasamj col- 
lided with an Ambassador Car MSC 
7340, driven by one Ramasami, the hus- 
band of the appellant. As a result of the 
said collision, the said Ramasami sus- 
tained multiple grievous injuries and he 
succumbed to those injuries on the way 
to the hospital. The driver of the car, 
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who was also travelling with the said 
Ramasami also sustained injuries. On 
the ground that ‘the said collision was 
due to rash and negligent driving of the 
driver of the lorry, the dependents, the 
mother, wife and two children of the 
deceased Ramasami filed a claim before 
the Claims Tribunal claiming a cornpen- 
sation of Rs. 2,00,000/-. The first claim- 
ant was the mother and the claimants 
2 and 3 were the children of the deceas- 
ed- by his first wife and the ‘fourth 
claimant was his second wife. 


3. The said claim was resisted by the 
first respondent, the original owner of 
the lorry and the third respondent, the 
Insurance Company with which the lorry 
had’ been insured, The second respon- 
dent, who was the transferee of the 
lorry some time before the accident 
however remained ex parte. The stand 
taken by the respondents 1 and 3 in the 
claim petition before the Tribunal was 
that they are not liable to meet the 
claims for compensation, that the lorry 
had been transferred in favour of the 
second respondent on 17-4-1971 and the 
accident having taken place on 9-7-1971, 
neither the first respondent, the original 
owner of the vehicle nor the third re- 
spondent, Insurance Company are lia- 
ble to meet the claim and that it is only 
the transferee who has become the 
owner of the vehicle is liable to meet 
the claim, 

4. In a reply statement, the claimants 
stated that the vehicle alleged to have 
been sold by the first respondent to the 
second respondent was false that on en- 
quiries it was learnt that the first respon- 
dent was the owner of the vehicle at 
the time of the accident and that the 
certificate of registration and the public 
carrier permit stood in the name of the 
first respondent at the relevani date, If 
at all a sale had taken place, it should 
be only long subsequent to the date, of 
the accident, 

5. The Tribunal after 
evidence adduced by the parties held 
that the accident was caused by the 
rash and negligent driving of the lorry 
by its driver, who is an employee of the 
second respondent and that since the 
ownership of the lorry stood transfer- 
red to the second respondent at the time 
of the accident, he is liable to pay com- 
pensation in respect of the accident. The 
Tribunal also specifically found that the 
lorry which caused the accident had 
been transferred in favour of the second 


analysing the 
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respondent by the first respondent on 
17-4-1971; but the registration certificate 
and the permit relating to the vehicle 
had not been transferred though the sale 
had been duly intimated to the Secretary, 


State Transport Authority, Pondicherry : 


on 20-4-1971. 
&. On the quantum of compensation, 
the Tribunal held that the deceased 


would have earned at least Rs, 1,200/- 
per month and his total earning for the 
period of 28 years would come to 
Rs. 4,03,000/-. But taking into account 
the benefit of lump sum payment, it 
awarded a compensation of Rs, 1,00,000/- 
for all the claimants and the appellant 


` -was held to be entitled to Rs. 50,000/-, 


out of the said amount of Rs, 1,00,000/- 
which has been awarded as compensa- 


tion, The fourth -claimant has alone ap- 
pealed and other claimants have. not 
agitated the matter, further. 

7. In this appeal filed by the fourth 


claimant, the findings of the Tribunal ex- 
onerating respondents 1 and 3 from lia- 
bility has been challenged. The com- 
pensation awarded by the Tribunal has 
also been attacked as being too low and 
inadequate having regard to the status 
of the deceased and the income he was 
earning while alive, 

8, Thus, the two questions that arise 
for consideration in this appeal are: 

1. Whether the respondents 1 and 3 
are rightly exonerated ? and 

2, Is the compensation of Rs, 1,00,000/- 
awarded by the Tribunal inadequate? 

9. In this appeal also, the owner of 
the lorry, the second respondent re- 
mains ex parte. But however, the ap- 
pellant is not satisfied with the award 
passed against the second respondent 
alone and seeks an award as against the 
first and third respondents as well, It is 
not in dispute that the vicarious liability, 
in respect of the accident has to be de- 
_termined with reference to the owner- 
ship of the vehicle on the date of the 
accident. In this case, there is no dis- 
pute that the lorry PYK 1249 belonged 
‘originally to the first respondent, On 
8-4-1971, there had been an agreement 
between the first respondent and the 
second respondent to sell the lorry aad 
on 17-4-1971, the sale transaction had 
been completed and the vehicle was i3 
fact put in possession of the second re- 
spondent by the first respondent. On 
20-4-1971, the first respondent had re- 
ported about the sale of the vehicle to 
the State Transport Authority, Pondi- 
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cherry. The said report- has been. mark- 
ed as Ex. R. 1, in this case. Ex. R. 1, 
shows that it was received by the Re- 
gional Transport Authority on 21-4-1971, 


It also shows that the application 
filed by the parties for transfer of re- 
gistry of the vehicle in the name of the 
second respondent was returned by the 
Regional Transport Office on 12-5-1971, 
and no steps were taken for transferring 
the registry till 9-7-1971, the date of the 
accident. In view of the fact that the 
transfer had not been ordered by the 
Regional Transport Authority, the Pub- 
lic carrier permit of the lorry stood in 
the name of first respondent on the date 
of the accident and the certificate of 
registration also stood in the name of the 
first respondent, the original owner, 
even after the transfer. The question is 
whether under those circumstances the 
transferor and his insurer are liable in 
respect of the accident which had taken 
place subsequent to the transfer of the 
ownership of the vehicle but before the 
transfer is recognised by the Regional 
Transport Authority. 


' 10, According to Mr. V. P. Raman, 
the learned counsel for the appellant, 
the first and the third respondents would 
continue to be liable under the policy 
until the first respondent transferred the 
vehicle in the name of the-second respon- 
dent within the meaning of law and as 
the transfer was admittedly not effected 
in the records of the Regional Transport 
Authority on the date of the accident, 
the Insurance Company would continue 
to be liable under the policy. In deal- 
ing with this question, the Tribunal re- 
lying on a decision of Division Bench of 
this Court in Bhoopathy v, Vijaya- 
lakshmi, (1965) 2 Mad LJ 466: (AIR 1966 
Mad 244)) held that notwithstanding the 
fact that the registry and the permit ‘of 
the vehicle had not been transferred on 
the date of the accident, the transferor 
cannot be made liable if the vehicle had 
in fact been transferred to the trans- 
feree and that if the accident had hap- 
pened after the vehicle had been trans- 
ferred and when it wasin the custody and 
possession of the transferee, the trans- 
feree alone is liable to meet the clam 
for compensation. The learned counsel 
for the appellant contends that the said 
decision relied upon by the Tribunal 
has no application: -to the facts of this 
case especially when it is found in- the 
case before that. Court there was in fact 
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a transfer of registry of the vehicle even 
before the date of the accident, 


It is true in Bhoopathy v. Vijaya~ 
lakshmi, (1965) 2 Mad LJ 466: (AIR 
1966 Mad 244) it has been found that 
the transfer of the vehicle was duly 
recognised by the Regional Transport 
Authority; but the transferor did not 
inform the Insurance Company about the 
transfer and those facts are not in pari 
materia with the facts of- the present 
case. But, however, even assuming that 
the said decision does not apply to the 
facts of this case where the transfer of 
the vehicle had not been recognised by 
the Regional Transport Authority on the 
date of the accident, the case before us 
appears to be a fortiori case. Herein, there 
has been transfer of the vehicle long 
before the accident and the same has 
been notified to the concerned Regional 
Transport Authority. But there is. no 
evidence as to whether the transfer was 
notified to the Insurance Company either 
by the transferor or by the transferee. 
Thus, there has been a factual and phy- 
sical transfer of the vehicle by the first 
respondent in favour of the second re- 
spondent as early as 17-4-1971. Though 
the transfer has been notified to the 
Transport Authority, the registration of 
the vehicle had not been changed and 
the registry continued in the name of 
the transferor. In the light of these 
facts, we have to determine the liability 
of the first respondent, the original 
owner of the vehicle and the third re- 
spondent, the Insurance Company with 
which the vehicle stood insured, 


11. In Madras Motor Insurance Co. 
Ltd. v. Mohamed Mustafa Badsha, (1960) 
2 Mad LJ 202: (AIR 1961 Mad 208) 
Ananthanarayanan, J., as he then was, 
took the view that a policy of insurance 
did not lapse the moment the insured 
parted with the ownership of the insured 
vehicle and that notwithstanding such 
transfer of ownership, the insurer hav- 
ing regard to the terms cf Section 96 of 
the Motor Vehicles Act could not escape 
its liability in respect of the third party 
risks, This view was not accepted by 
the Division Bench in Bhoopathy v. 
Vijayalakshmi, (1965) 2 Mad LJ 466: 
(AIR 1966 Mad 244) referred to above. 
The Bench disagreed with the view but 
agreed with the view expressed by God- 
dard, J., in Tattersall v. Dryadale (1935 
All ER (Reprint) 112). In that case, 
there was a clause in the policy extend- 
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ing the cover against third party risks 
to the temporary user by the insured of 
another car, and -during the continuance 
of the policy, the insured sold the car 
covered by the policy, the subject mat- 
ter of the insurance. The accident hav- 
ing occurred while the insured used an- 
other car, he made a claim, Rejecting 
that claim, Goddard, J., held the policy 
insured the plaintiff in respect of the 
ownership and user of specified car and 
when he divested himself of his interest 
in that car the extension clause ceased 
to have effect, Goddard, J., has observed: 


“The true view in my judgment is that 
the policy insures the assured in re- 
spect of the ownership and user of a 
particular car, the premium being cal- 
culated as was found in Rogerson’s case 
(1931-146 LT 26), partly on value and 
partly on horse power. ...To construe 
this policy otherwise would be to hold 
im effect that two distinct insurances 
were granted one in respect of the sche- 
duled car, and another wholly irrespec- 
tive of the ownership of any car”, 

_ It is seen that the view of Ananthana- 
rayanan, J., in Madras Motor Insurance 
Co, Ltd. v. Mohamed Mustafa Badsha, 
(1960) 2 Mad LJ 202: (ATR 1961 Mad 
208) did not find favour with the Pun- 
jab Hign Court in Des Raj v. Concord of 
India Insurance Company (AIR 1951 
Punj 114) and the Madhya Pradesh High 
Court in Gyarsilal v. Sitacharan (AIR 
1963 Madh Pra 164). It is therefore 
clear that the decision taken by 
Ananthanarayanan, J., as he then was in 
Madras Motor Insurance Co. Ltd. v. 
Mohamed Mustafa Badsha, (1960) 2 Mad 
LJ 202: (AIR 1961 Mad 208) cannot be 
taken to lay down the correct law on ‘he 
subject. Therefore, uf there is a transfer 
of a vehicle the insurance policy taken 


by the transferor cannot be taken io 
subsist unless the benefits of the 
policy are transferred to the 


transferee. Section 96 of the Motor Vehi 
cles Act which is taken to be a basis for 
the view taken in Madras Motor Insu- 
rance Company Ltd. v. Mohamed Mus- 
tafa Badsha, (1960) 2 Mad LJ 202: (AiR 
1961 Mad 208) does not in our ‘opinion 
warrant the view that a sale or transfer 
of an insured car by the insured during 


` the currency of the policy, does not ter- 


minate the policy in view of Section 96 
of the Motor Vehicles Act, 

12. We are not also in a position to 
agree with the learned counsel for the 
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appellant that - unless the sale of the 
vehicle has been and the 
-transfer of is effected by the 
‘Transport Authority, there is no completed 
transfer in law and therefore, the liabi- 
lity of the insured shall be taken to con- 


tmue until: the registry of the vehicle is 


transferred in the name of the transferee. 
It has been held by this Court in South 
India Insurance Co, Lid, v. Lakshmi, 
(1971 Ace CJ 122: (AIR 1971 Mad 347) ) 
that if there has been a transfer of 
ownership of vehicle before the date of 
the accident, the -liability - for the acci- 
dent cannot be fastened on the transferor 
even though the transfer has not been 
recognised by the Regional Transport 
Authority and the registration had con- 
tinued in the name of the transferor. 
` In that case, the vehicle involved in the 
accident had been transferred by the 
insured before the accident but the 
registration still continued to remain in 
is name, The Insurance Company re- 
pudiated liability on the ground that the 
policy lapsed upon the physical transfer 
of the vehicle and therefore, they are 
not liable to make claim for compensa- 
tion, It was contended on behalf of the 
claimant that the transfer of the vehicle 
did not take effect, in so far as the third 
parties are concerned, until transfer is 
duly registered with the registry as en- 
visaged under Section 31 of the Motor 
Vehicles meh 1939, 


It was ‘held by one of us that a policy 
of insurance came to an end when a 
vehicle was physically transferred by 
the owner. Section 31 of the Motor Vehi- 
cles Act, 1939 could not have the effect 
of keeping the policy ‘alive qua third 
jparties, that change of registry under 
Section 31 was not a condition precedent 
for the transfer of ownership of the yehi- 
cle, that the said section merely imposed 
an obligation -both on the transferor and 
the transferee of the vehicle to notify 
the transfer and that the non-compliance 
thereof will fot invalidate the transfer 
as such which has already taken place. 
The same. view has been taken by the 
Delhi High Court in Oriental Fire and 
General Insurance Company v. Vimal 
Roy (1972 Ace CJ 314): (AIR 1973 Delhi 
115) by Orissa High Court in South India 
. Insurance Co, Ltd. v. Purxo ‘Chandra 
Misra (1973 Acc. CJ 46): (AIR 1973 Ori 
166) by a Division Bench of the Bombay 
High Court in Gulab Bai Damodar Tapse 
v. K. Sunder (1975 Acc CJ 100) and by 
Punjab and Haryana High Court in State 
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of Punjab v. Brij Mohan Singh (1975 Ace 
CJ 372). Having regard to the prepond- 
erance of. judicial opinion, it is not pos- 
sible to accept the submission of the 


‘Tearned counsel that the transfer of the 


vehicle will not put an end to the policy, 
but it is only the transfer of the registry 
from the name of the transferor in the 
name of the transferee alone will have 
the effect of putting: an end to the policy, 
cannot be accepted. We are, therefora 
of the view that in this case, the vehicle 
having been transferred long before tha 
accident, the transferor and the Insur- 
ance: Company with which the vehicle 
had been insured by the first respondent, 
cannot be made liable in respect of the 
accident which admittedly took placa 
long after the transfer while the vehicle 
was in possession and custody of the 
second respondent and it is the second 
respondent’s driver who caused the acci- 
dent by his rashness and negligence in 
driving the vehicle. We have to there- 
fore, sustain the dismissal of the claim 
as against the first and the third respon-. 
dents by the Tribunal 

13. Coming to the question of quantum 
of compensation, the learned counsel for. 
the appellant contends that the deceased 


‘would: have earned throughout if he had 


been alive, a sum of Rs, 4,03,000/- . but 
reduced the dependency of the family to 
Rs. 1,00,000/-.. According to the learned 
counsel, the deduction for lump sum pay- 
ment cannot be to the extent of 75% as 
has been adopted by the Tribunal, The 
Tribunal has held referring to the 
income-tax assessment orders and. also 
the other materials, that the deceased 
would have earned at least Rs. 1,200/- 
per month if he had ‘been alive for a 
period of 28 years. The deceased was 
aged 42 years at the time of his death 
and the Tribunal assumed his longevity 
to be 70 years and it has only on that 
basis chose to multiply the annual de- 
pendency by 28. On the materials on 
record, we are inclined to agree with the 
Tribunal that the deceased would have 
earned at least Rs, 1,200/- per month 
But out of the sum of Rs. 1,200/- he had 
to attend to his personal needs and also 
to maintain his mother, the first claim- 
ant, claimants 2 and 3 his minor child- , 
ren and his wife, the 4th claimant. Hav- — 
ing regard to the number of persons de- 
pending on him, we can assume that a 
sum of Rs, 750 per month out of Ru- 
pees 1,200/- earned by him, -would have 
gone to the benefit of the claimants who 
are his dependants, Thus, the annual 
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dependency of the claimants on the de- 
ceased will be Rs. 750/- per month. Hav- 
ing regard to the age of the deceased at 
the time of his death, we are inclined to 
adopt 15 as the multiplier, On this basis, 


the loss of pecuniary benefit arising out: 


of the death would be Rs. 1,35,000/-. 

14, Apart from this, the claimants are 
entitled to a compensation under the 
head ‘loss of expectation of life’, The de- 
ceased who was the only earning mem- 
ber and head of the family and whom 
the entire family relied on for support 
had died and therefore the loss is all the 
more greater. We therefore award a sum 
of Rs. 15,000/- as compensation for loss 
of expectation of life. Thus, the total 
compensation comes to Rs, 1,50,000/-. 
However, the other claimants not having 
appealed and the 4th claimant alone 
having come before us in appeal, we in- 
crease the sum of Rs. 50,000/- awarded 
as compensation to the appellant to Ru- 
pees 75,000/- taking into account the 
overall increase in the 
from Rs, 1,00,000/- to Rs. 1,50,000/-. The 
benefit of the increase in ‘compensation 
will not go to the other claimants as 
they have not filed the appeal. The ap- 
pellant- will therefore be entitled to a 
sum of Rs, 75,000/- as compensation from 
the second respondent. Thus, the appeal 
is partly allowed to the extent indicat- 
ed above, No costs, 


Appeal partly allowed. 
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NAINAR SUNDARAM, J. 

The Government of Tamil Nadu, Ap- 
pellant v. S. S. M, Soundi Chetti and 
another, Respondents. 

W. A. No. 247 of 1970, D/- 3-7-1980.* 

T. N. Public Health Act (3.of 1939), 
S. 25 (1), (3) (a) — Levy of water tax — 
Tax imposed at higher rate than sanc- 
tioned previously by Government — H- 
legal — Such illegality cannot be cured 
by retrospective administrative ratifica- 
tion by Government, 

Section 25 of the Act does not confer 
a power on the Government to retro- 
spectively ratify some thing which was 
not legally done by the local authority. 

. (Para 2) 


*Against judgment of- ‘Waraderajan, J. in 








W. P. No, 2513 of 1977, D/- 16-10-1979.. 
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Where the previous sanction of the 
Government was not obtained for collec- 
tion.of the water tax at a particular rate; 
the water tax collected in excess of what 
was sanctioned by the Government under 


-its orders would be illegal as being op- 


posed to the specific statutory provision 
and that illegality could not be cured by 
a retrospective administrative ratification 
by the Government. (Para 2) 


K. Venkataswami, Govt, Pleader, for 
Appellant, | f 

ISMAIL, C. J.:— This is an appeal 
against the order of Varadarajan, J. 
dated 16th October, 1979 allowing W. P. 
No. 2513 of .1977, and directing the Pan- 
chayat, the second respondent herein, to 
refund the excess water tax collected 
from the first respondent herein. The 


‘matter lies within a very narrow com“ 


pass. Under Section 26 (1) of the Tamil 
Nadu Public, Health Act, 1939, any local 
authority, may, with the previous sanc- 
tion of the Government, levy within its 
area or any part thereof, any tax which 
may be necessary for providing water 
supply in such area or part. Under sub- 
section (3) (a) of the same section, the 
rates at which any tax may be levied 
under the section shall be determined by 
the loca] authority with the previous 
sanction of the Government, in case the 
tax is levied by the local authority of its 
own motion, and by the Government in 
case the tax is levied at their direction. 
In this particular case, by G. O. Ms, No. 
766 Health dated 21st March, 1962, the 
Government of Tamil Nadu accorded 
sanction to the Kumarapalayam Town 
Panchayat in Salem District, under Sec- 
tion 25 of the Act referred to above un- 
der the following terms :— 

‘Under Section 25 of -the Madras Pub- 
lic Health Act, 1939 (Madras Act IH of 
1939) the. Government accord sanction to 
the levy by the Kumarapalayam Pancha- 
yat in Salem district, of a water tax at 
5% (five per cent) of the house tax levied 
in its area, with effect from 1-4-1962”. 
However, the Panchayat, instead of levy- 
ing the tax at 5% of the house tax, 
Tevied the tax at 5 per cent .of the an- 
nual value of the house within its juris« 
diction and this went on from 1962-63 to 
1975-76. When the matter was brought 
to the notice of the Government, the 
Government passed an order in.G. O. Ms. 
No, 1097 Rural Development and Local 
Administration Department, dated 23-6- 
1977, directing that the action of the 
Executive Officer Komaranalavam Town 
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Panchayat in having collected water tax 
on the basis of the annual value of 
houses may be ratified as a special case. 
The first respondent herein filed the writ 
petition in question praying for the issue 
of a writ of certiorari and mandamus for 
quashing the order of the Government 
dated 23rd June, 1977 and for, directing 
the Komarapalayam Town Panchayat to 
refund the excess water tax illegally col- 
lected from the first respondent in re- 
` spect of the properties of the first re- 
spondent situate within the limits of the 
Panchayat area. As we said earlier, the 
learned Judge allowed the writ petition 
and directed the Panchayat to refund 
the excess water tax collected from the 
first respondent. It is against this order, 
the State of Tamil Nadu has preferred 
the present writ appeal. 


2. We are clearly of the opinion that the 
conclusion of the learned Judge is cor- 
rect, We have referred to the provisions 
contained in Sections 25 (1) and 25 (3) 
(a) of the Tamil Nadu Public Health Act, 
1939, and the actual terms of G. O. Ms. 
No, 766 Health dated 21-3-1962. It will 
be seen that so far as the present case 
is concerned, Section 25 (1) as well as 
Section 25 (3) (a) refers to the ‘previous 
sanction’ of the Government, and what 
the Government accorded in G. O. Ms. 
No. 766 Health dated 21-3-1962 was the 
‘previous sanction’ referred to in these 
statutory provisions, But what the Gov- 
ernment purported to do by the impugn- 
ed order is to retrospectively ratify or 
legalise what was done illegally by the 
second respondent Panchayat. As a mat- 
ter of fact, the Government order itself 
does not say that it was passed in the 
purported exercise of any statutory 
power. In fact, Section 25 of the Tamil 
Nadu Public Health Act 1939, does not 









to retrospectively ratify some 
which was not legally done by the local 
authority. On the other hand, when the 
statute uses the expression ‘previous 
sanction’ it means only previous sanction 
and does not mean or include subsequent 
ratification., Under these circumstances, 
the collection of water tax at 5 per cent 
of the annual value of the houses situate 
ithin the area of the second respondent 
Panchayat was illegal from the very in- 
ception and that illegality cannot be cured 
by a subsequent ratification by the 
Government, As a matter of fact, the 
authority or legality for the collection of 
the tax is the previous sanction of the 
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Government, Once the previous ‘sanctior 
of the Government is not there for the 
collection of the particular tax at a 
particular rate, the water tax collected 
in the present case in excess. of what 
was sanctioned by the Government 
under G. O. Ms. No, 766 Health dated 
21-3-1962, was illegal as being opposed 
to the specific statutory provision and 
that illegality cannot be cured by a re- 
trospective administrative ratification by 
the Government. in view of this, the 
appeal fails and is dismissed, 


Appeal dismissed. 
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S. Perumal Reddiar, Appellant v, Bank 
of Baroda and others, Respondents, 


Appeal No. 20 of 1976, D/- 7-3-1980. 


Contract Act (9 of 1872), Sec, 133 — 
Variance operating as discharge — Deed 
of guarantee — Alterations made in deed 
in respect of amount guaranteed, rate of 
interest charged for amount guaranteed 
and date of contract without knowledge 
of surety — Surety is discharged, 


The surety, it is often said, is a fav- 
ured debtor. An unauthorised material 
alteration by the promisee whether that 
is by adding anything to or.by striking 
out any part of a written contract, avoids 
the contract against the person otherwise 
liable upon it. In a printed form of gua- 
rantee, 1f the signature of the guarantor 
is abstained prior to the filling up of the 
blanks relating to material particulars of 
the contract, the said filling up of the 
blank spaces in the printed form of gua- 
rantee amounts to material alteration 
especially when the said deed relating to 
the contract of guarantee is in the pos- 
session of the promisee or his agent, and 
discharges the contract of guarantee, 

(Para 44) 


In a document of guarantee, if the 
blank spaces relating to the date of the - 
jnstrument, the amount for which the 
person stands as a surety and the rate 
of interest for which the amount had 
been advanced, are filled up, such filling 
up would amount to substantial altera- 
tion, which are to the detriment of the 
surety and the said material alterations 


made without the knowledge of the 
surety, discharged the surety from 
liability. The said alterations are 
LX/BY/G654/80/MBR 


ee 
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certainly to the disadvantage of 
the surety. They cannot be held as 
alterations of unsubstantial nature. 
ne (Para 44) 

The true rule applicable to the con- 
tract of guarantee is that if there is any 
agreement between the principals with 
reference to the: contract guaranteed, the 
surety ought to be consulted. If the 
alteration is to the disadvantage of the 
surety, or its unsuvostantial nature is not 
self-evident, the surety can claim to be 
discharged. The contract of the surety 
should not be altered without his con- 
sent and the creditor should not under- 
take to alter the contract and then say, 
that though the contract had been al- 
tered, it was not done to the disadvantage 
of the surety, especially when such altera- 
tions were made with respect to mate- 
rial particulars regarding the contract of 
guarantee affecting the surety. Case law 


discussed, (Para 46) 
Cases Referred : Chronological Paras 
AIR 1974 Mad 4: (1973) 86 Mad LW 

435 25 
(1967) 2 Mad LJ 66 26 
AIR 1963 SC 746 34, 35 


ATR 1940 PC 160: 1940 All LJ 598 36 
AIR 1920 Mad 596: (1920) ILR 43 Mad 
405 39 
AIR 1916 Mad 284: (1915) ILR 38 Mad 
746 24 
(1904) 7 All ER 552: 74 LJ Ch 697: 93 
LT 157, Bishop of Credition v, Bishop 
of Exeter ' 40 
(1863) 55 ER 286: 9 LT 110: 
1092, Adsetts v. Hives 37 
(1821) 106 ER 1082: 4 B & Ald 672, Doe 
v. Bingham . 38 
(1688) 21 ER 701: 
v. Paget 


T. S. Subramaniam, for Appellant; 
V. S. Subramaniam, for Respondents. 

JUDGMENT :— This is an appeal by 
the third defendant S. Perumal Reddiar 
against the judgment and decree dated 
14th February, 1975, in O. S. No, 99 of 
1973 on the file of the Court of the 
learned Subordinate Judge, Kanchee- 
puram, decreeing the suit with costs as 
prayed for. The trial court held that 
the 2nd defendant will be proceeded 
against after the remedies are exhausted 
against the first defendant. 

2, The suit is on a promissory note. 

3. The case of the plaintiff, Bank of 
Baroda by its power of attorney agent 
Kaliprasad Thakur, before the tria] Court 


2 Rep Ch 410, Paget 
41 


is that the plaintiff is a banking institu- ` 


tion constituted under the Banking Com- 
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panies (Acquisition and ‘Transfer of 
Undertakings) Act, 1969, with its branch, 
among other places at Mangadu and that 
the suit is instituted by the power of at- 
torney agent Kali Prasad Thakur, the 
Regional Manager, Southern Region, 
Mount Road, Madras-2, The Ist defen- 
dant K. L. Sundaram Reddiar, the 2nd 
defendant A, Sundaram Reddiar and the 


3rd defendant S. Ferumal Reddiar are 
residing at Kaliampatti village, Uthi- 
ramerur Taluk, Chiogleput District, The 


plaintiff, Bank of Baroda at the Man- 
gadu branch afforded to the Ist defen- 
dant on 15th March, 1973 crop loan faci- 
lity for Rs, 15,000/- for agricultural pur- 
poses on the hy ,»othecation of present 
and future crops on the Ist defendant’s 
lands bearing Chitta Nos, 39, 377, 281, 
130 and 99, of an extent of 43.57 acres 
of dry and wet lands in No, 219, Kaliam- 
poondi village, Uthiramerur Taluk, 
Chingleput District. The Ist defendant 
promised to pay the amount on demand 
with interest at four per cent over the 
Reserve Bank of India rate with a mini- 
mum of ten per cent per annum with 
quarterly rests, On 15th March, 1973, 
the 1st defendant availed himself of the 
loan and on the same day, as security 
for the advance, ihe ist defendant ex- 
ecuted a demand promissory note and a 
letter of continuing security. An agree- 
ment of hypothecation-cum-guarantee 
was duly executed by the Ist defendant 
as principal debtor and 2nd and 3rd de- 
fendants as guarantors, the latter gua- 
ranteeing the due repayment of the loan 
and that their liability is co-extensive 
with that of the principal debtor, the ist 
defendant. The Ist defendant has not 
paid any amount towards the advance in 
spite of repeated demands made by the 
plaintiff, A notice of demand was issued 
on 2nd July, 1973. Though the agricul- 
tural operation for the session ending 
May, 1973, was completed, the Ist defen- 
dant has not paid the amount as pro- 
mised and when demanded, gave evasive 
reply. There is now due and payable by 
the defendants a sum of Rs, 15,476.35 P. 
as on 28th June, 1973 and further inter- 
est of Rs. 51.30 P, up to date of plaint, 
the defendants a sum of Rs. 15,476.35 P. 
Defendants 2 and 3 joined the 1st defen- 
dant in executing the hypothecation- 
cum-guarantee as guarantors guarantee- 
ing jointly and severally for the due re- 
payment and discharge of the loan by 
the 1st defendant. 

4, In his written statement, the 1st 
defendant K, L. Sundara Reddiar, has 
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inter alia contended that defendants 1 to 
3 and one Ramakrishna Reddiar in. part- 
nership. proposed to do toddy shop busi- 
ness under licence from the State and 
that they approached the plaintiff-bank 
for accommodating them with a loan for 
one lakh of rupees on a collateral secu- 
rity of lands belonging to the 3rd defen- 
dant Perumal Reddiar. The plaintiff- 
bank accepted the title deeds of the pro- 
perty tendered as security by way of 
equitable mortgage. It was learnt that 
toddy shops could be taken under credit 
guarantee scheme, Subsequently, the 
Area Manager of the plaintiff-bank Mr. 
Narasimhan, represented to the defen- 
dants that the loan would not be grant- 
ed for the toddy shop business but on 
the security of the title deeds offered by 
S. Perumal Reddiar, small agricultural 
loans could be given in the name of 
diverse parties. Accordingly, the bank 
granted a loan of Rs, 15,000/- to the Ist 
defendant, Rs, 1,430.87 P. to the 2nd de- 
fendant, Rs, 15,000/- to the 3rd defen- 
dant, Rs, 8,000/- to Ayyaswami Reddiar, 
Rs. 5,000/- to R. Ramalinga Reddiar, Ru- 
pees 8,000/- to Sivarama Reddiar, Ru- 
pees 10,000/- to K, M. Venkatasami Red- 
diar, and Rs, 2,500/- to each of V. 
Govindaswami Reddiar, Krishan ‘Red- 
diar, Varadarajan and Kuppu Reddiar. 
The sum of Rs. 10,000/~ sanctioned in 
favour of the four persons at Rs. 2,500/- 
each was taken by the said Narasimhan 
for his own purposes. The said Nara- 
simhan has so far failed to pay back the 
money into the bank and that amount 
with interest thereon is included in the 
suit claim. If he had repaid that sum 
of Rs. 10,000/~ then there would have 
been very little left in the suit claim 
against. the defendants, The suit filed by 
the plaintiff-bank without giving credit 
to that sum of Rs, 10,000/- is mala fide. 
The suit is bad for non-joinder of par- 
ties, . 

5. The 2nd defendant A Sundara Red- 
diar in his written statement has con- 
tended that he puts the plaintiff-bank to 
strict proof of the execution of the suit 
promissory note by the 1st defendant 
and payment of consideration, In any 
event, as he is only a guarantor, he may 
be made liable for the suit claim only 
after the plaintiff exhausts its remedy 
against the ist defendant, 


6, The 3rd defendant S. Perumal Red- 
diar in his written statement has con- 
tended that he is not the guarantor for 
the 1st defendant, that he did not exe- 
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cute any guarantee agreement in favour 
of the plaintiff-bank and that he never 
agreed to stand guarantee and never 
agreed to be liable for the alleged loan 
of Rs, 15,000/- advanced to the Ist de- 
fendant. He is not liable jointly or sev- 
erally and did not guarantee the repay- 
ment of the amount due under the pro- 
missory note. He is not aware of the 
loan to the lst defendant. He never 
signed any guarantee agreement. He was 
an inpatient in the Stanley Hospital at 
Madras for Gastric trouble from 6th 
March, 1973 and was discharged from 
the hospital on 29th March, 1973. He 
was bed-ridden in Madras Stanley Hos- 
pital and could not and did not execute 
any guarantee agreement as alleged in 
the plaint. One Radhakrishnan and an 
Honorary Magistrate came and took the 
signature of this defendant at Madras 
Stanley Hospital stating it was a power 
of attorney. Beyond this, nothing else 
happened, This defendant is not liable 
for the suit claim, The suit has to be 
dismissed with costs, 


7. The plaintiff in its reply statement, 
calling it as rejoinder, has denied that 
there was any partnership between the 
defendants -and one Ramakrishna Red- 
diar or they made an application to the 
plaintiff-bank for a loan of one lakh of 
rupees. There was a proposal offering 
the lands of the 3rd defendant as secu- 
rity for the individual advances to be 
made to the defendants and four others 
set out in para 3 of the written state+ 
ment of the lst defendant, But, as the 
3rd defendant fell ill and was admitted 
in the hospital, no deposit of title deeds 
was made by him. The advances to par- 
ties 7 to 10 were on 10th, i1th and 12th 
of April, 1973 by the agent under his 
powers and party No. 11 A. Sundaram 
was given an overdraft and a sum of 
Rs, 1,430.87 P. is due from him since 
February, 1973. The allegation that all 


-the 11 loans were covered by a common 


security is false to the knowledge of the 
defendants and so, the contention, the 
suit is bad for non-joinder of parties is 
also not tenable. The plaintiff is not 
aware of the financial transactions he- 
tween the Assistant Area Manager, 
Narasimhan and the defendants nor is 
it concerned about the same. The suit 
should therefore be decreed as prayed: 
for. - 


8. The Ist defendant remained ex 
parte during the trial though he filed a 
written statement, 
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9. On the above pleadings, the follow- 
ing issues were framed by the trial 
Court: 

1. Whether the suit ‘is bad for non* 
foinder of the persons . mentioned in 
para 3 of the writter statement and 
hence not maintainable in law? 

2, Whether the defendants 2 and 3 are 
guarantors and are liable as such? 

3. To what relief? 


10. On behalf of the plaintiff, P. W. 1, 
V. Srinivasan and P. W. 2 Krishnaswami 
were examined. Exs, Ai to A6 were filed 
on behalf of the plaintiff, The 3rd de- 
fendant Perumal Reddiar, who is the ap- 
pellant herein, had examined himself as 
D. W. 1. On behalf of the defendants Ex. 


B 1, discharged certificate issued by the . 


Government Stanley Hospital, Madras, 
was filed, 

11. Under Issue No. 1, the trial Court 
held that the suit is not bad for non- 
joinder of the other parties to it. Under 
Issue No, 2, the trial Court held that the 
2nd defendant has prayed in his written 
statement that, he, as a guarantor, may 
be proceeded for the said loan after the 
ist defendant had been proceeded 
against and that this is a reasonable re- 
quest, which can be considered in equity. 
It also held under that issue that the 
claim of the 3rd defendant that his sig- 
nature was taken in the guarantee agree- 
ment Ex. A3 just ten minutes before he 
was taken to the operation theatre, can- 
not be true, that the 3rd defendant can-, 
not escape his liability of the guarantee 
he has given to the plaintiff-bank for the 
ist defendant on the ground that Ex. A3 
was signed by him on 28th March, 1973 
or 29th March, 1973 instead of 15th 
Mrach, 1973 and that the blank spaces 
in the printed Tamil form of guarantee 
Ex. A3 were filled up subsequently. The 
trial Court also held that defendants 2 
and 3 are guarantors and are liable as 
such. Under Issue No, 3, the trial Court 
decreed the suit with costs as prayed 
for. 


12, Aggrieved by the above decision 
of the trial court, the 3rd defendant S. 
Perumal Reddiar has come forward with 
this appeal inter alia contending that he 
was admitted in the Stanley Hospital, 
Madras, on 6th March, 1973 and was 
operated for duodenal ulcer on the date 
when the guarantee letter was said to 
have been executed just before he was 
taken to the operation theatre and in 
the circumstances in which he was 
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placed, he could not have signed any 


‘paper with the knowledge of its contents. 


It is also contended that his signature 
was taken in Ex. A3 on the representa- 
tion that-it was a power of attorney, It 
is further contended that P., W. 2 has 
admitted that the appellant executed the 
Guarantee letter on 28th March, 1973 in 
his house and as such, the case of the 
plaintiff cannot be accepted, it is sub- 
mitted on behalf of the appellant that 
he did not sign any guarantee letter but 
only some blank form on the representa- 
tion that it was a power of attorney, it 
is. also pointed out in this regard, that 
both P. Ws. 1 and 2 have deposed that 
Ex, A 3 was not filled up when the ap- 
pellant signed it. It is contended by Mr. 
T. S, Subramaniam, the learned counsel 
for the appellant, that P. W. 2 has not 
followed the procedure in obtaining the 
signature of the appellant and as such, 
the guarantee letter Ex, A 3 cannot be 
held as duly executed by the appellant 
and therefore, there was no due ex- 
ecution of guarantee letter by the appel- 
lant herein, In other words it is con- 
tended that inasmuch as the case of the 
plaintiff, as deposed by P, W. 2. is that 
the blank spaces in Ex. A. 3 letter of 
guarantee were filled up after the signa- 
ture of the appellant was obtained in it, 
the appellant had no knowledge about 


` the actual sum for which he was stand- 


ing as a guarantor and therefore, he is 
not liable under Ex, A 3, the letter of 
guarantee, 


. 13. On the other hand, it is contended 
on “behalf of the plaintiff/Ist respon- 
dent-bank by Mr. V. S. Subramaniam, 
that inasmuch as the appellant has ad- 
mitted in his evidence as D, W. 1, that 
he knew English well and that only after 
knowing that Ex. A 3 is a letter of gua- 
rantee, he has signed it, it cannot be 
held that he was having no knowledge 
that he was signing a letter of guarantee. 
He contends that Ex. A 3 is a printed 
form in Tamil and that it is not the case 
of the 3rd defendant/appellant that he 
does not. know Tamil, The learned coun- 
sel for the ist respondent-bank submits 
that merely on the ground that P. W. 2 
admits that the blank spaces in the 
printed form were subsequently filled up, 
it cannot be held that the appellant is 
not liable under the letter of guarantee. 
It is also contended on behalf of the 1st 
respondent that when the appellant 
knew that he was putting his signature 
in Ex. A 3, as a surety for the 1st defen- 
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dant, it is not now open to him to say 
that he is not liable under Ex. A 3 and 
in this regard he relies on the evidence 
of P. W. 2. who states in his  cross-ex- 
amination that at the time when he ob- 
tained the signature of the appellant in 
Ex. A 3, the appellant knew that he was 
standing as a surety for the Ist defen- 
dant. 


14. The point for consideration in this 
‘appeal is :— 


Whether the appellant is liable for the 
suit claim as a guarantor? 


15. The appellant as D. W. 1, has 
stated in his evidence that on 6th Mar., 
1973, he was admitted for operation in 
the Stanley Hospital, Madras, and that 
he was discharged from the hospital 
only on 29th March, 1973. Ex, B 1, is 
the discharge certificate issued by the 
Stanley Hospital, Out-patient Depart- 
ment, which shows that the appellant 
was operated on [4th March, 1973, for 
duodenal ulcer and discharged from the 
hospital on 29th March, 1973, D. W. 1, 
further states in his evidence that before 
he was taken inside the operation 
theatre, his signature was obtained by 
one Radhakrishnan near his bed. Accord- 
ing to D. W. 1, there were two persons 
present at that time and they informed 
him that the 1st defendant asked them to 
get his signature. The appellant further 
states that accordingly he signed the said 
document, Within ten minutes, after he 
thus signed the said document, he was 
taken inside the operation theatre. Ac- 
cording to D. W. 1, he did not execute 
any agreement in favour of the ist defen- 
dant. He admits that a notice was issu- 
ed to him on behalf of the bank and that 
.he did not give any reply. 


16. In his cross-examination, the ap- 
pellant as D. W. 1, states that the-1st 
defendant is his close relation and that 
the Ist defendant has transactions with 


the Mangadu Branch of the plaintiff- . 


bank. D. W. 1, is acquainted with both 
P. Ws. 1 and 2, D. W. 1 further states that 
he did not obtain any loan from ‘he 
Mangada branch of the  plaintiff-bank. 
D. W. 1, in his cross-examination admits 


that he had signed both in the bottom of ` 


the first page as well as on the reverse 
side of Ex. A 3, Though .D. W. 1 has 
stated in his cross-examination that the 
said Radhakrishnan is known to him, he 
has not examined him as a witness in 
support of his case. He has not aiso 
examined the Honorary Magistrate, who, 
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according to him, had accompanied 
the said Radhakrishnan. According to 
D. W. 1, it was the said Radhakrishnan, 
who obtained his signature but he does 
not know in what documents he had thus 
obtained his signature. D. W. 1, further 
states in his  cross-examination that he 
was discharged from the Stanley Hospi- 
tal on the morning of 29th March, 1973. 
He would state that he did not go to the 
house of P. W. 2. He has denied the 
suggestion that he had gone to the house 
of P. W. 2 and signed in Ex. A 3, arid 
other documents. Though D. W. 1, has 
stated that the 1st and 2nd defendants 
have signed above his signature in the 
second page of Ex, A. 3, he would state 
that he does not remember whether he 
had seen them signing the same. 


17. P. W. 1 is the Manager of the 
Mangadu branch of the  plaintiff-bank 
from 30th April, 1973. In his evidence 
he states that the ist defendant had: ap- 
plied for loan from the bank and that Ex. 
Al is the application form given by him. 
According to P. W. 1, Ex. Al, was given 
to the bank on 13th March 1973. P. W. 1, 
further states in his evidence that Rupees 
15,000/- was sanctioned by the bank to 
the 1st defendant and the 1st defendant 
had also executed a promissory note. 
Ex, A 2 is thé promissory note executed 
by the ist defendant in favour of the 
plaintiff-bank for Rs. 15,000/- and it 1s 
dated 15th March, 1973. Defendants 2 
and 3 have executed Ex, A 3, letter of 
guarantee. Ex. A4 is the copy of the 
ledger account relating to the ist defen- 
dant. Ex. A 5, is the letter of continu- 
ing security executed by the Ist defen- 
dant to the plaintiff-bank. Ex, A 6, is 
the copy of the notice dated 2nd July, 
1973, issued by the plaintiff-bank to the 
defendants, During that time, one Kri- 
shnan was the manager of the bank, Ac- 
cording to P. W. 1, after he became the 
manager, he asked the defendants ‘to 
repay the amount and at that time, the 
appellant told him that P. W. 1, could 
first make a demand with the ist defen- 
dant and that if he fails to repay, he 


(appellant) would pay the amount, Ac- 
cording to P. W. 1, at that time, the 
appellant herein told him that as he . 


was in the hospital on 15th March, 1973, 
after his discharge from the hospital, he 
went to the house of the agent and signed 
Ex. A 3 in his house in order to avoid 
any trouble for the agent. P., W. 1, 
states that the appellant herein: did not 
sign in Ex, A 3, in the hospital. 
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18. In his cross-examination P., W. 1, 
states that in Ex. A 1, the signatures of 
the persons who intend standing as sure- 
ties ought to have been obtained, but the 
signatures of the sųreties were not ob- 
tained in it. 
Ex. A i, the date is not mentioned. Ac- 
cording io him, oniy when the person 
who gets the loan from the bank as well 
as two other persons who stand as sure- 
ties for the said person who has applied 
for the loan in the bank; came together 
and ask the loan from the bank, the 
loan would be given by the bank, He 
also states that it is only during that time 
the letter of guarantee is also - obtained. 
He cannot say whether in the instant 
case the said procedure was followed by 
the bank authorities, It is admitted by 
P. W. 1, in his cross-examination that 
the blank spaces available as against the 
column relating to the persons who are 
standing as sureties for the ist defeh- 
dant remained unfilled and that-the sig- 
natures of the sureties have also not been 
obtained in Ex. A 1. P, W. 1 specifically 
states in his cross-examination that it 
was he who filled up the blank 
in the first page of Ex, A 3 subsequent 
to 30th April, 1973, and that at the time 
when he filled the blank spaces, the sig- 
natures of the three defendants alone 
were found in Ex, A 3. He could not say 
the exact date he thus filled the blank 
spaces in Ex. A 3. He could not say 
whether the signatures of the defendants 
in Ex. A 3 were obtained on 15th March, 
1973. He frankly admitted in his cross- 
examination that as the loan was dis- 
bursed on 15th March, 1973, he had fll- 
ed up the concerned blank spaces in 
Ex. A 3 with the date 15th March, 1973. 


19. P. W. 2, Krishnaswami was the 
Manager of the Mangadu branch of the 


plaintiff-bank from 4th Oct, 1971 to 30th- 


Apr, 1973. He is acquainted with the 2nd 
and 3rd defendants, According to P. W. 
2, the Ist defendant had signed Ex. A 3, 
letter of guarantee, even on the date on 
which the amount was disbursed to him. 
At that time, the appellant was an in- 
patient in the hospital. The ist defendant 
told him that the appellant would sign 
in Ex. A 3 after he is discharged from 
the hospital. The specific evidence of 
P. W. 2 is that on 28th Mar, 1973 or 29th 
Mar. 1973, the appeilant came to his house 
and signed Ex. A 3. P. W. 2 was inform- 
ed by the ist defendant through phone 
that the appellant was discharged from 
the hospital, P, W. 2 had brought the 


He also states that inm 
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relevant papers to his house, The 1st and 
the 3rd defendants came to his house, At 
that time, the appellant signed in Ex. A 3. 
P. W. 2 has stated that the signature 
of the appellant was not obtained in 
Ex. A 3, on the representation that the 
said document is a power of attorney, 
when he was in the hospital. Even in 
his cross-examination P. W., 2, states 
that the signature of the appellant was 
obtained in Ex. A 3 only after he was 
discharged from the Stanley Hospital. 
FPF. W. 2, also states in his cross-examina- 
tion that the signatures of the 1st and 
2nd defendants were obtained in Ex. A 3 
even on the date on which the loan was 
disbursed, According to P. W, 2, due ta 
pressure of work, the signature of the 
appellant was not obtained in Ex. A 3, 
P. W. 2 also admits in his cross-examina- 
tion that without filling up the 
spaces in Ex, A3, the signature of the 
appellant was obtained in it and that 
the blank spaces were filled up subse- 
quently, 


20. On a careful consideration of the 
entire evidence available on record, both 
oral and documentary I have no hesi- 
tation to reject the case of the appellant 
that the signature in Ex. A 3, was ob- 
tained from him in the Stanley Ho§pital 
just about ten minutes prior to himself 
being taken inside the operation theatre 
on the representation that the same was 
only a power of attorney, On the other 
hand, I am satisfied that the evidence let 
in through P. Ws. 1 and 2 clearly shows 
that on 15th March, 1973, when the loan 
was disbursed to the Ist defendant, the 
signature in Ex. A 3, was not obtained 
from the appellant, but the signatures of 
the lst and 2nd defendants alone were 
obtained in it. Their evidence further 
shows that the appellant went to the 
house of P. W, 2 and signed in Ex. A 3, 
on 29th March, 1973. P. W. 1, speci- 
fically admits in his evidence that ihe 
blank spaces in the Tamil printed form 
Ex. A 3, were filled up by him subse- 
quent to 30th April, 1973. - 

21. Ex, A 3, is the printed hypotheca- 
tion agreement for crop-cum-guarantee. 
Apart from the words “Bank of Baroda” 
and “Hypothecation agreement for crop- 
cum-guarantee’ being printed in English, 
the other contents of both the pages of 
Ex. A 3, are in Tamil. It contains eight 
clauses apart from the preamble, The 
blank spaces in the preamble portion 
relating to the date of execution, name 


of the principal debtor and the sureties, 


blank ` 
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the place where the branch bank is sit- 
uated, the Survey Number of the lands 
or the place where the said lands are 
situate, the period of the crop season, 
the principal amount advanced and the 
rate of interest are left in the first page 
and the other matters are printed in 
Tamil, There are blank spaces in the fourth 
clause as well as in the eighth clause 
of page 2 of Ex. A. 3, They remain -unfilled, 
The blank spaces filled up in the first 
page of Ex. A 3, admittedly by P, W. 1, 
subsequent to 30th April, 1973, are with 


respect of the execution of Ex. A3, i e,‘ 


15th March, 1973, the name of the prin- 
cipal debtor K. L. Sundaram, the names 
of the sureties A. Sundaram and Perumal 
Reddiar (2nd and 3rd defendants herein), 
the place where the branch of the bank 
is situated viz., Mangadu, the place where 
the lands of the 1st defendant are situat- 
ed viz, Uthiramerur 5.42 and 6.39 acres 
in S. No. 246, the period in the season 
viz., Mar. to Aug. and the amount taken 
as loan viz, Rs. 15,000/- and they have 
been filled up without the knowledge and 
behind the back of the appellant, Simi- 
larly, the blank spaces in clause 1 relat- 
ing to the amount advanced to the ist 
defendant viz, Rs. 15,000/-, the branch 
_where the bank is situated viz, Mangadu 
and also the amount for which the gua- 
rantee has been given viz., Rs, 15,000/- 
as well as the rate of interest viz., at 
10 per cent per year have been filled up 
subsequent to 30th April, 1973, by 
P. W. 1. 

22. It is contended by Mr. V, S. Sub- 
ramanian, the learned counsel for the 
ist respondent-bank, that the filling up 
of the blank spaces by P. W. 1, subse- 
quent to 30th April, 1973, ie, after 
obtaining the signature of the appellant, 
cannot relieve the appellant from his 
liability under Ex. A 3, the letter of 
guarantee, because in clause 2 of Ex. 
A 3, it is mentioned that the persons 
who stand as surety are liable jointly 
and severally to the bank for the due re- 
payment of the loan obtained by the 
principal debtor. On the other hand, 
Mr. T. S. Subramaniam, the learned 
counsel for the appellant contends that 
the introduction by way of filling up the 
blank spaces in Ex. A 3, relating to the 
date of execution, name of the principal 
debtor, names of the sureties, the descrip- 
tion of the land for which the loan is ad- 
vanced, the period of the season for 
which the loan is advanced, the specific 
amount advanced as loan and the rate of 
interest, amount to material alteration 
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and as such, Ex. A 8, the deed of con- 
tract, is discharged. In support of his 
contention, the learned counsel for the ap- 
pellant refers to the following passage 
in Principles of the English Law of Con- 
tract by Sir William R. Anson, Twenty- 
second Edition at page 482, which runs 
as follows :— 


“If a deed or contract in writing is al- 
tered by addition or erasure, it is dis- 
charged, except as against a party mak- 
ing or assenting to the alteration, for 
‘no man shall be permitted to take the 
chance of committing a fraud, without 
running any risk of losing by the event, 
when it is detected’”. 

This principle is subject to the follow- 
ing rules : 

(a) The alteration must be made de- 
liberately by the promisee or by one act- 
ing with his consent; but there is a sup- 
posed rule of law that even an alteration 
by a stranger while the instrument is in 
the custody of the promisee will have 
the same effect. This responsibility for 
the acts of officious burglars cannot be 
supported, . 

(b) The alteration must be made 
without the consent of the other party, 
else it would operate as a new agree- 
ment, í 
(c) The alteration must be made in a 
material part. What amounts to 4a 
material alteration necessarily depends 
upon the character of the instrument, 
and it is possible for the character of an 
instrument to be affected by an altera- 
tion, which does not touch the contra- 
ctual rights set forth in it”, 

23. The learned counsel for the appel- 
lant also refers to the following passage 
in Chitty on Contracts, Twenty-third 
Edition, Volume I, 1694, 

“Altering the terms of guarantee: If, 
while the instrument of guarantee is im 
the hands of the party to whom it was 
given, it is altered in any material par- 
ticular without the knowledge or con- 
sent of the surety, it will become void 
and the surety will be discharged”, 

24. The learned counsel for the ap- 
pellant relies on the decision in Laksh- 
mammal v. Narasimharaghava Iyengar, 
(1915) ILR 88 Mad 746: (AIR 1916 Mad 
284) for the following proposition: 

“An alteration in a document which 
has the effect of enabling the payee to 
sue on the document in a Court where 
he could not have sued on it in its ori- 
ginal form is a material alteration and 
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I 
as such destroys the right of action on 
the document, 


Altering a negotiable instrument by 
causing the words ‘or order’ to disap- 
pear and making it non-negotiable is a. 
material alteration, under ordinary law 
and also under Section 87 of the Nego- 
tiable Instruments Act (XXVI of’ 1881). 
The facts that the payee eventually filed 
the suit in another Court different from 
the one intended at the time of the 
alteration and that it was not necessary 
for him to rely on the altered state of 
document to enable him to succéed there- 
in do not make the alteration--any the 
less material.” 


25. The learned counsel for the appel- 
lant refers to the decision in Verco Pri- 
vate Ltd., Padi v. Newandram Narain- 
das (1973) 86 Mad LW 435:(ATR 1974 
Mad 4) for the following proposition:— 


“The insertion of the rate of interest 
by the promisee in a promissory note 
after its execution, amounted to material 
alteration as to render the promissory 
note unenforceable under Section 87 of 
the Negotiable Instruments. Act. The 
plaintiff, as P. W. 1, had not stated in 
his evidence that there had been a 
common intention between the parties 
to pay interest at the rate . mentioned in 
it and in order to give effect to that in- 
tention, he inserted the figure regarding 
thereto, and the word ‘month’. There- 


fore, the last portion of Section 87 of the. 


Act has no application to the circum- 
stances of this case.” 


26. The learned counsel for the appel- 
lant refers to the decision in Seth Tulsi- 
doss Lalchand v. G. Rajagopal, ( (1967) 2 
Mad LJ 66) for the following proposition: 


“Even though Section 80 of the Nego- 
tiable Instruments Act provides that 
where a promissory note does not ex- 
press the rate of interest payable there- 
on, six per cent interest shall be pay- 
able, any alteration of the instrument by 
inserting the rate of interest would amount 
to material: alteration, Hence, where in 
a promissory note executed the rate of 
interest was left blank and it was filled 
up later, it will be a material alteration 
invalidating the instrument. A promis- 
sory note which does not mention the 
rate of interest cannot be said to be an 
incomplete instrument enabling the pro- 
misee to fill up the same so as to com- 
plete the instrument within the mean- 
ing of Section 20 of the Act,” 
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27. In support of his contention, the 
learned counsel for the appellant also 
refers to the provision under Secs, 133 
and 139 of the Indian Contract Act (Act 
IX of 1872). Section 133 of the Indian 


Contract Act reads as follows :— 


“Any variance, made without the 
surety’s consent, in the terms of the con- 
tract between the principal debtor and 
the creditor, discharges the surety as to 
transactions subsequent to the variance.” 

28, Section 139 of the Indian Contract 
Act reads as follows :— 


‘If the creditor does any act which is 
inconsistent with the rights of the surety, 
or omits todo any act which his duty to 
the surety requires him to do, and the `’ 
eventual remedy of the surety himself 
against the principal debtor is thereby 
impaired, the surety is discharged.” 

29. Referring to the provisions under 
the above sections, the learned counsel 
for the appellant submits that material 
alterations have been made in the con- 
tents of Ex. A 3, when it was in the 
possession of the Ist respondent-bank. 
Therefore, he contends that even if the 
evidence adduced through P. W. 2 that 
the Ist defendant accompanied the ap- 
pellant when he had been to the house 
of P. W. 2 to sign Ex, A 3 is true, inas- 
much as it is the categorical admission 
on the part of P. W. 1, that it is he who 
filed up the material particulars in the 
blank spaces in Ex. A 3 subsequent to 
30th April, 1973, and also his admission 
that he did not remember the date on 
which he filled up the blank spaces with 
particulars, his contention that the ap- 
pellant is discharged by the contract 
under Ex, A 3 has to be upheld. 


30. The learned counsel for the appel- 
lant vehemently argues that the filling 
up of the blanks relating to the material 
particulars in a contract of guarantee 
viz, Ex. A 3, behind the back of the 
appellant cannot under afhy circumstance 
be held to be immaterial and they do not 
vitiate the contract, He further submits 
that it is not the case of the plaintiff- 
‘Ist respondent itself that it was informed 
by P. W. 2 at the time when he had 
obtained the signature of the appellant 
in P. W. 2’s house that the blank spaces 
would be filed subsequently with respect 
to the loan advanced to the 1st defendant 
or that the appellant was informed at 
that time about the principal amount 
advanced to the Ist defendant and also 
the rate of interest on the sum thus 
advanced, He also points out that inas- 
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much as the appheation form Ex, A 1 
does not contain the name of the appel- 
lant as a surety and inasmuch as it does 
not also contain the signature of the 
appellant as a surety, it cannot be held 
that the appellant had signed as a surety 
in Ex, A 3, for the 1st defendant. We have 
already seen that Ex. A 1 does not con- 
tain the other names of the persons who 
intended to stand 3s sureties for the Ist 
defendant or the signature of the ap“ 


pellant in the column intended for the 
signature of the sureties. It is also rel- 
evant in this connection to note that 


the Ist defendant has applied for a loan 
of Rs, 17,400/~. It is not in evidence that 
at any point of time the appellant was 
made known by the lst respondent-bank 
about. the loan applied for by the Ist 
defendant or about the amount that was 
sanctioned and disoursed to the lst de- 
fendant. Therefore, it cannot be held 
on the basis of the evidence of P, W. 2 
that the 1st defendant accompanied the 
appellant at the time the latter signed 
Ex. A 3 and it cannot be presumed that 
he knew about the particulars which 
were subsequently filled up in the blank 
spaces in Ex, A 3 by P. W. 1 long after 
the signature of the appellant was ob- 
tained in it, 

31. On the other hand, the learned 
counsel for the <espondent-bank Mr. 
V. S. Subramaniam, contends that filling 
up of the blanks relating to the particu- 
lars of the contract of guarantee in a 
deed does not amount to material altera- 
tion and the said contract of guarantee 
cannot be held to be void and unen- 
forceable, He relies on the following 
passage in Chitty on Contracts, General 
Principles, twenty third edition, Vol, 1, 
1394: 

“Immaterial alteration: An instrument 
is not discharged by an immaterial alter- 
ation, that is to say, one which does 
not alter the legal effect of the instru- 
ment or impose a greater liability on the 
promisor. Thus, the addition, without 
the assent of the maker, of the words ‘on 
demand’ to a promissory note did not 
vitiate the instrument. since the altera” 
tion oniy expressed the legal effect of 
the note as originally drawn. But the 
alteration in a charterparty of the time 
of sailing has been held to be material 
as it altered its legal effect.” 

32, Regarding the point on material 
alteration, the learned counsel for the 
lst respondent-bank relies on the follow- 


ing passage in the same volume, at 1394: 
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“Material alteration: If a 
deliberately makes a material alteration 
in a speciality or other instrument con- 
taining words of contract without the 
constent of the promisor, this will dis- 
charge the promisor from all Habilsty 
thereon, even though the original words 
of the instrument are still legible. The 
principle which lies behind this rule has 
been said to be that ‘no man shall be 
permitted to take the chance of commit- 
tung a fraud, without running any risk 
of losing by the event, when it is detect- 
ed.” The promisor is therefore not dis- 
charged if the alteration is made by ac- 
cident or by mistake”, 


33. Mr. V. S. Subramaniam, the learn- 
ed counsel for the Ist respondent-bank 
aiso relies upon the following passage in 
Mulla on Indian Contract and Specific 
Relief Act, Ninth Edition at page 625: 


“An unauthorised material alteration 
by the promisee whether that is by add- 
ing anything to or by striking out any 
part of a written contract, avoids the 
contract against the person otherwise 
liable upon it. The alteration even if 
made by a stranger without the know- 
ledge of the promisee or his agent, 
while the contract document is in pos- 
session of the promisee or his agent, 
also discharges the contract but if it 1s 
altered by as stranger while the docu- 
ment was not in the custody of the pro- 
misee or his agent, the promisor is not 
discharged. If a guarantor entrusts a 
letter of guarantee to the principal 
debtor and the latter makes an altera- 
tion without the assent of the guarantor, 
then the guarantor is liable because it 18 
due to the act of the principal debtor 
and what the principal debtor does will 
estop the guarantor from pleading want 
of authority”. 


34. The learned counsel for the ist 
respondent-bank also refers to the deci- 
sion in M. S. Anirudhan v. Thamco’s 
Bank Ltd. (AIR 1933 SC 1746) for the 
proposition that the law now accepts 
that unsubstantial alteration, which are 
to the benefit of the surety, do not dis- 
charge the surety from liability. If the 


alteration is to the disadvantage of the - 


surety or its unsubstantial nature 
is not self-evident, the surety 
can claim to be discharged and 


the court will not enguire whether it in 
fact harmed the surety, In M. S5. Aniru- 
dhan v. Thamco’s Bank Ltd. (AIR 1963 
SC 746) a guarantor stood surety for an 
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over draft allowed by a bank, The bank 
gave a blank guarantee form to the prin- 
cipal debtor, who filled it up by stating 
the maximum debt guaranteed to be 
Rs. 25,000/-. The bank was not prepared 
to accept the guarantee or give accom- 
modation for more than Rs, 20.CC0/-. The 
principal debtor made an alteration re- 
ducing the sum to Rs. 20,000/- and gave 
the document to the bank. In a suit 
against the principal and the surety, the 
surety pleaded discharge of liability on 
the basis of the alteration. The Supreme 
Court, by a majority, held that the surety 
was not discharged. In this case, the 
bank sued upon the letter of guarantee 
and the contention raised by the surety 
was that there was a material alteration 
of the instrument of guarantee and as 
such, he was absolved of all liability on 
it. It was held, as already seen, that the 
avoidance of contract by material altera- 
tion was inapplicable as the document 
was not altered wnile in possession of 
the bank or its agent but was altered by 
the principal debtor, who was at the time 
acting as the agent of the surety. In 
the instant case, the alteration has been 
made in Ex. A 3 while it was in the 
custody of the banx, by P, W.1, the then 
manager of the Mangadu branch of the 
plaintiff-bank. The signature of ihe 
appellant alone was obtained by P. W, 2. 
At the time when the signature of the 
appellant was obtained in Ex. A3 it is the 
specific evidence of P. W. 2, the then 
manager of the plaintiff-bank, that the 
blank spaces in the first page of Ex. A 3 
were remaining blank and that they 
were unfilled. It admits of no doubt 
that the subsequent filling up of the 
blanks in the first page of Ex. A 3 
amounts to alteration of the instrument 
while in the custody of the bank, espe- 
cially when it is frankly admitted that 
those filling up of the blank spaces in 
Ex. A 3, were made after the signature 
in it was obtained from the appellant. 


35. In M. S. An:rudhan v, Thamce’s 
Bank Ltd. (AIR 1963 SC 746) the docu- 
ment was altered while it was in posses- 
sion of the principal debtor. In the in- 
stant case, Ex, A 3 was altered while it 
was in possession of the bank and it was 
altered by P. W. 1, who was at that time 
acting as the agent of the plaintiff-bank 
at Mangadu. It has not been established 
in the instant case by the plaintiff-ist 
respondent that the said intention had 
been to carry out the intention of the 
parties. When the material particulars 
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such as the amount for which the ap- 
pellant, is standing as surety and the 
rate of mterest were not ' made known 
to him, and the blank spaces relating to 
the same were subsequently filled up 
long after the date which Ex. A 3 bears, 
and that too in the absence of the appel- 
lant, it cannot be held that the altera- 
tions are not material alterations and 
they do not discharge the surety from 
liability. Ex. A 3, che letter of guarantee, 
in the instant case, had been signed by 
the appellant on 29th March, 1973, when 
the loan had already been disbursed to 
the ist defendant on 15th March, 1973. 
In the circumstances, I hold that as there 
was material alteration of the instru- 
ment of guarantee Ex. A 3, the appel- 
lant is absolved of all liability on it, The 
alterations thus made by way of filling 
the blank spaces in Ex. A 3 cannot be 
held, under the circumstances, to be 
unsubstantial and to the benefit of the 
surety, and as sucn, they do not dis- 
charge the surety from the liability. The 
alterations have been made in Ex. A 3 
certainly to the disadvantage of the ap- 
pellant. Those alterations are certainly 
with respect to substantial character and 
the same is self-evident. When the al- 
terations in the instant case have been 
made with respect to the amount advanc- 
ed to principal debtor as wel! as with 
respect to the rate of interest and also 
relating to the lands for which the loan 
is advanced, it cannot be held, that the 
said alterations are not material because 
they carried out the intention of the 
parties already apparent on the face of 
it. 

36. Mr. V. S. Subramaniam, the learn- 
ed counsel for the ist respondent-bank 
relies on the decision in Nathu Lal v. 
Mt. Gomti Kuar (AIR 1940 PC 160) for 
the following propositions + 


“The rule relating to the effect of ma- 
terial alterations in a deed made after 
its execution, by or with the consent of 
any party thereto, as it prevails in Eng- 
lish Courts, applies to Indian cases and 
can be briefly summarised as follows — 


If an alteration (by erasure, interlinea- 
tion or otherwise) ıs made in a material 
part of a deed after its execution, by or 
with the consent of any party thereto 
or person entitled thereunder, but with- 
out the consent of the party or parties 
liable thereunder, the deed is thereby 
made void. The avoidance however 18 
not ab initio or so as to nullify any con- 
veyancing effect which the deed has 
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already had; but only operates as from 
the time of such alteration and 
-so as to prevent ihe person who nas 
made: or authorised the alteration and 
those claiming under him, from putling 
the deed in suit to enforce against any 
party bound thereby who did not con- 
sent to the alteration, any ‘obligation, 
covenant or promise. REEERY, undertaken 
or made 

A material alteration is one whic 
varies the rights, liabilities, or legal posi- 
tion of the parties ascertained by the 


deed in its original state or otherwise 
varies the legal effect of the instrument 
as originally expressed, or reduces to 


certainty some provision which was ori- 
ginally unascertained and as such void, 
or may otherwise prejudice the party 
bound by the deed as originally executed. 

The effect of maxing. such an alteration 
without the consent of the party bound 
is exactly the same as that of cancelling 
the deed. The avoidance of the deed is 
not retrospective and does not revest or 
reconvey any estate or. interest in pro- 
perty which passed under it. And the 
deed may be put in evidence to prove 
that such estate or interest so passed or 
for any other purpose than to maintain 
an action to enforce some agreement 
therein contained, 


The alterations of the date of execu- 
-tion of the deed and certain other words 
by making. holes in the document with- 
out the consent of the obligee by the 
party in whose favour it was executed 
held in the particular case did not 
amount to material alterations within 
the meaning of the rule”. i 

37. In Adsetts v, Hives, ( (1863) 55 £R 
286), a mortgagor 
deed to A, B, the Solicitor who prepared 
it. On the following morning, A. B., 
filled in the date, the names of the 
tenants and the date of the proviso for 
redemption. It was held that this al- 
teration did not render the deed ‘void. 

38. In Deo v. Bingham ( (1821) 106 LR 
1082), by a deed a mortgagee conveyed 
to the mortgagor the legal estate, upon 
being paid the mortgage money, and the 
latter, reconveyed it to trustees for the 
purpose of securing an annuity. At the 
time of the execution by the mortgagee, 
there were several blanks in the deed, 
but not in that part which affected him. 
The blanks left were for the sums to be 
received by the -mortgagor from the 
grantees of the annuity, and were all 
filled up at the time of the execution of 


S, Perumal Reddiar v. Bank of Baroda 


executed a mortgage. 
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the deed by the mortgagor; but several 
interlineations were made in that part 
of the deed, after the execution by the 
mortgagee. It was held that the deed 
was not therefore void, but operated a3 
a good conveyance of the estate from the 
mortgagor to the trustees for the pay 
ment of the annuity. 


39. In Kunni Sankaran Nambiar v. 
Narayanan Tirumunpu ((1920) ILR 43 


h_ Mad 405:(AIR 1920 Mad 596)) a docu- 


ment mortgaging only one item of pro- 


. perty, was duly executed, and attested, 


and another item of his property was 
interpolated by the mortgagor with the 
knowledge and consent of the mortgagee 
in the presence of the same attesting 
witnesses. The mortgagor registered the 
deed in the Sub Registrars Offce with- 
in whose jurisdiction the latter item was 
situated. It appeared that the object of 
adding the second item was not so much 
to give an additional -security to the 
mortgage, as to enable the mortgagor 
to get the document registered near the 
place where he was living and thus 
prevent delay in registering the deed, It 
was held that there had been no fraud 
on the registration law and that the 
document was. duly executed, attes.ed 
and registered with regard to both items 
pf property. 


40. In Bishop of Credition v, Bishop 
of Exeter, (1904-7 All ER 552) a deed 
conveying the advowson of a church 
was in October 1899, signed,. sealed and 
delivered by all the parties to it but 
the Bishop of E. It was intended that 
the deed should bear the date ‘upon 
which it was executed by the Bishop of 
E., and in the engrossment the day and 
month were left blank, but the words 
“eighteen hundred and ninety-nine” were 
written. The deed was sent to the Bis- 
hop-of E on November 4, 1899. He 
executed it on January 26, 1900, and the 
date of his execution was inserted “in 
the deed, and “eighteen ninety-nine” 
altered to “nineteen hundred”, It was 
held that the deed was valid, as the 
alteration was only to carry out the in- 
tention of the parties. 

41, In Paget v., Paget ( (1688) 21 ER 
701), deed of revocation, and a new 
settlement made by that deed, though 
after the sealing and execution of the 
said deed, blanks were filled up in the 
said deed and the said deed not réad 
again to the party nor released and ex-~ 
cuted, it was held that it was a good 
deed. ` 
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42. In the instant case, the 1st defen- 
dant principal debtor, has remained ex 
parte during the trial. Therefore, the 
evidence of P, W. 2 remains uncorropo- 
rated when he asserts that the 1st defen- 
dant accompanied the appellant when 
the latter came to his house and signed 
Ex. A 3. It is not quite clear: from the 
evidence of the appellant 
that he admitted that the signatures of 
the Ist and 2nd defendants were available 
in Ex,A3 whenhehad put his signature 
in it, Though it was the case of the ap` 
pellant, both in his written statement as 
well as in his evidence, that certain 
documents were signed by him at the in- 
stance of the 1st defendant when he was 
about to be taken inside the operation 
theatre, i. e, just about ten minutes 
prior to the operation was performed on 
the appellant, yet, he had not specifically 
stated that he had signed Ex, A 3. The 
appellant only states in his evidence that 
his signature was obtained in some docu- 
ment, which was represented to him 
as a power of attorney, Therefore, I 
am constrained to uphold the case ol 
the plaintiff, which is unfurled through 
the evidence of P, W. 2, that the sig- 
nature in Ex. A 3 was obtained either 
on 28th or 29th of March, 1973. It could 
not be on 28th March, 1973 because the 
appellant was discharged from the hos- 
pital only on 29th March, 1973, as evi- 
denced by the contents of Ex. B.1, P.W. 2 
himself admits that the signature of the 
appellant was not obtained in Ex, A 3, 
on 15th March, 1973, which date it bears, 
Therefore, it has to be held that the 
signature of the appellant was obtained 
in Ex. A 3 by P, W. 2 and that the blank 
spaces were filled up subsequent to 36th 
April, 1973, by P. W. 1. I hold that the 
filling up of the blank spaces relating to 
the material particulars of the contract 
of guarantee certainly amount to altera- 
tions in the deed of guarantee. That 
those alterations made in Ex. A 3 amount 
to material alteration is evident from 
the fact that the alterations have been 
made with respect to the date of the 
contract, amount for which the appel- 
lant stands as surety, the property for 
which the amount is advanced and also 
the rate of interest. Both P. Ws, 1 and 2 
have not stated in their evidence that 
there had been a common intention be- 


tween the parties to pay the same as 


principal amount and also to pay in-. 


terest at the rate mentioned in Ex, A 3 
and that in order to give effect to that 


S. Perumal Reddiar v. Bank of Baroda 


as D. W. 1, 


-said deed relating to the contract of 


-promisee or his agent, 
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intention, P. W, 1 had filled up the blank 
spaces in Ex. A 3, Under these circum- 
stances I hold that the alterations made 
in Ex. A 3-render the deed of guarantee 
unenforceable under Section 133 of the 
Indian Contract Act. ` 


43. It is contended on behalf of the 
appellant that if it is to be held that 
Ex, A 3 is a valid and enforceable docu- 
ment, under the circumstances, it would 
amount to giving a free hand to the Bank 
to substitute any onerous condition in 
the blank spaces in a printed form 2 
deed of guarantee and subsequently plead 
that those blanks were filled up as a 
result of a common intention between 
the parties and that the same is for the 
advantage of the persons who stand as 
sureties. I am unable to reject this con- 
tention as unsustainable, 


44, The surety, it is often said, is 
favoured debtor. An unauthorised ma 
terial alteration by the promisee whe- 
ther that is by adding anything to or by 
striking out any of a written contract, 
avoids the contract against the person 
otherwise liable upon it. In a printec 
form of guarantee, if the signature of 
the guarantor is obtained prior to the 
filling up of the blanks relating to mate- 
rial particulars of the contract, the said 
filling up of the blank spaces in the prin- 












guarantee is in the possession of the 
and discharges 
the contract of guarantee, In the in- 
stant case, the alterations have been. 
made by the agent of the - Mangadu 
Branch of the plaintifi-bank while the 
document was in its custody and so, the 
said. alteration amounts to material 
alteration and the appellant, who is the 
promisor, is thereby ed. In a 
document of guarantee, if the  blani 
spaces relating to the amount for which 
the person stands as a guarantor, the 
date of the instrument, the amount for 
which the person stands as a surety and 
the rate of interest for which the amount 








rEg to the disadvantage of the surety. 
They cannot be held as alterations of 
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The conduct of P. W. 2 in this case w 
bringing the deed of guarantee from the 
bank to his house and asking the app2i- 
lant to put his signature in it is cer 
tainly an act which is not in accordance 
with the normal procedure. Equally, the 
act of P, W. 1 in filling up the blank 
spaces in Ex, 3 without the knowledge 2f 
the appellant long after the signature of 
the appellant was obtained in it is re- 
ally very strange. 


45, There is nothing in evidence to 
show that at least soon after the mate- 
rial alterations were made, P. W. 1 had 
informed the appeilant or other parties 
to the document Ex. A 3 about the same. 
It is only Ex, A 6, copy of the suit 
notice dated 2nd July, 1973, that con- 
tains the particulars of the transactions 
between the Ist defendant and the 
plaintiff-bank. It is mentioned only in it 
that the appellant and the 2nd defen- 
dant have executed the general form of 
guarantee, guaran-eeing the due repay- 
ment of the loan on demand and that 
their liability is co-extensive with that of 
the principal debtor. 


46. The true rule, in my opinion, ap- 
plicable t the contract of guarantee 15 













tract guaranteed, the surety ought to be 
consulted, If the alteration is. to the 
disadvantage of the surety, or its un- 
substantial nature is not self-evident, 
the surety can claim to be discharged. 
The contract of the surety should not be 
altered without his consent and the 
creditor should not undertake to alter 
the contract and then say, that though 
the contract had been altered, it was 
ot done to the disadvantage of the 
surety, especially when such alterations 
were made with respect to material par~ 
ticulars regarding the contract of guran- 
tee affecting the surety. 


47. For the foregoing reasons, I dis- 
agree with the finding rendered by the 
trial Court and hold that the appellant 
is not liable to pay the suit amount as 4 
surety for the Ist defendant. 


48. In the result, the appeal is allow- 
ed, the judgment and decree of the trial 
Court in so far as they are against ihe 
3rd defendant/appellant are set aside and 
the suit as against the 3rd defendant 
alone is dismissed without costs. There 
will be no costs in this appeal. 

Appeal allowed. . 
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Alamelu Ammal and another, Peti- 
tioners v, State of Madras and another, 
Respondents. i 


C. R. P. Nos. 3191 and 3345 of 1977, 
D/-. 24-1-1980. 


Land Acquisition Act (1 of 1894), Ss. 18, 
30, 31 — Payment of compensation — 
Two parallel proceedings, one under Sec- 
tions 30-31 declaring that respondent had 
no interest in acquired land and was not 
entitled to compensation and that peti- 
tioners alone were entitled, both peti- 
tioners and respondent being parties to 
said proceeding — In other proceeding 
under S, 18 taken by respondent for ea- 
hanced compensation, petitioners not 
made parties — Enhanced compensation 
awarded at instance of respondent, 
had no interest in land — Held enhanced 
compensation was payable to petitioners 
as they -alone were interested in land and 
entitled to compensation, whether en- 
hanced or not, and fact that enhanced 
compensation was not directed to be paid 
at their instance did not affect their right. 


(Para 2) 
P. R. Krishnan, for Petitioners; The 
Additional Govt. Pleader, for Respon- 


dents. 
ORDER:— These are Civil Revision 


Petitions to revise the order of the learn- . 


ed Tenth Assistant Judge, City Civil 
Court, Madras, dated 5th day of October, 
1976 dismissing C. M. P. Nos. 7012 and 
7013 in L. A. C. No. 383 of 1965. Certain 
lands were acquired by the Government 
under the Land Acquisition © Act, and 
since there was a dispute regarding the 
claim to the compensation, a reference 
was made to the City Civil Court, Mad- 
ras, under Ss. 30 and 31 of the Act. The 
three rival claimants were Alamelu 
Ammal, Jayammal, the petitioners res- 
pectively in the two Civil Revision Peti- 
tions and Nagiah Naidu, the second ` re- 
spondent in the two civil revision peti- 
tions. The reference was numbered as 
L.A.C. No. 509 of 1965. On 1th April, 
1967 it was decided in the said LAC. 
No. 509 of 1965 that the said Nagiah 
Naidu did not have any interest in the 
land and it was only the two petitioners 
in these petitions who had interest in 
the land and they alone will be entitled 
to the compensation, Against this decision, 
Nagiah Naidu preferred A. S. No. 641° of 
1967 before this Court and 


BY/DY/B121/81/HR/RSK 


who | 


this Court | 
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on 15th November, 1972 dismissed the 


appeal affirming the conclusion of the City. 


Civil Court that Nagiah Naidu had no 
interest in the land and the two peti- 
tioners herein’ alone had interest in the 
land and were entitled to the compensa- 
tion, During the pendency of L.A.C. No. 
509 of 1965, probably even before that, 
Nagiah Naidu filed a petition under S. 18 
of the Land Acquisition Act for referring 
the question of compensation. to the Civil 
Court and a reference was made to the 


Civil Court in L.A.C, No. 383 of 1965. In. 


that land acquisition reference, the City 
Civil Court granted an enhancement on 
Tth March, 1967. Against this grant of 
enhanced compensation the State prefer- 
red A. S. No. 834 of 1967 on 19th October, 
1967 impleading the said Nagiah Naidu, 
as the sole respondent. On 28th Novem- 
ber, 1972 A. S. No. 834 of 1967 was dis- 
posed af, by allowing the appeal prefer- 
red by the State in part. The result of this 
will be the enhanced compensation grant- 
ed by the City Civil Court in LA.C. No. 
383 of 1965 was reduced. By. that time, 
as I mentioned already, it had been held 
both by the City Civil Court and this 


Court that Nagiah Naidu was not entitled | 


to the compensation as he had no inter- 
est in the land. In view of this, the two 
petitioners herein filed C.M.P. Nos. 7012 
and 7013 of 1976 for payment out of the 
enhanced compensation lying in Court 
deposit. Those petitions were objected to 
by the Government Pleader, The learned 
Tenth Assistant Judge, City Civil Court, 
Madras, upheld the objections and dis- 
missed the petition filed by the two peti- 
tioners herein. Hence these two civil re- 
vision petitions. 

2. The contention advanced by the 
learned Government: Pleader before the 
City Civil Court and this Court was that 
the enhanced compensation was asked for 
and obtained by Nagiah Naidu who was 
held to be not interested in the land and 
therefore the petitioners herein cannot 
Claim the enhanced compensation, The 
question for consideration is whether this 
contention is correct or not. We have got 
a peculiar situation arising out of .two 
parallel proceedings. In one proceeding 
it was decided that Nagiah Naidu was 
not entitled to the compensation and the 
petitioners alone are entitled.to compen- 
sation. To the proceedings which gave 


rise to this decision the two petitioners. 


herein and Nagiah Naidu were parties. 
The other parallel proceeding is taken by 
Nagiah Naidu for claiming enhanced 
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compensation and in that proceeding, the 
petitioners herein were not made par- 
ties. Consequently, the enhanced com- 


‘pensation was awarded at the instance of 


a person who had no interest in the land. 
However, as.long as the order directing 
the payment of enhanced compensation, 
stands. the enhanced compensation will 
be payable to whomsoever is interested 
in the land to whomsoever. the compensa- 
tion is payable on that account. The fact 
that the enhanced compensation was not 
directed to be paid at the instance of 
the petitioners herein will not affect 
their right in this behalf because they 
alone are interested in the land and they 
alone are entitled to the compensation 
whether it was enhanced or not. In view 
of this, I am clearly of the opinion that 
the two petitioners herein are entitled to 
the enhanced compensation and therefore 
the order of the learned Judge, City Civil 
Court, dismissing the petitions filed by 
the petitioners herein is not correct. Con- 
sequently, the two Civil Revision Peti- 
tions are allowed and the orders passed 
by. the learned Tenth Assistant Judge, 
City Civil Court, Madras, dated 5th Octo- 
ber, 1976 are set aside and C.M.P. Nos. 
7012 and 7013 of 1976 will stand allowed. 
There will be no order as to costs in these 
petitions, 

Revision petitions allowed, 
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ISMAIL, C. J. SATHAR SAYEED AND 
` SENGOTTUVELAN, JJ. 

-The Chief Controlling Revenue Auth- 
ority, Board of Revenue, Madras, Peti- 
tioner v. T, Ranganathan Pillai, Respon- 
dent. OIS 

R. C. No. 1 of 1980, D/- 10-11-1980, 

Stamp Act (2 of 1899), S. 2 (24) and 
Sch. 1, Arts. 58 (A) and 64 (A) — Settle- 
ment — Deed purporting to be trust — 
Construction of deed. 

A document purporting - to be a trust 
deed was executed. The object of creat- 
ing the trust was to preserve the proper- 
ties for the benefit of testator respondent 
and the members of the family. There 
were some crucial sentences in the deed. 
One such sentence was that if any one of 
his children became a major, the trustee 
was under an obligation to entrust the 
trusteeship to that major so that he could 
administer the properties for the benefit 
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of himself and the other heirs of the 
respondent. The document further stated 
that if before any one of the heirs of the 
respondent attained majority, the trustee 
wanted to free himself from the trustee- 
ship, it was open to him to nominate an- 
other trustee and hand over ‘the trustee- 
ship to him. The person who thus be- 
came: a trustee had to perform the obliga- 
tions and exercise the rights referred to 
in the trust deed. The document conclud- 
ed by stating that the testator had no 
right to either modify or cancel the same. 
Held, that the document in question 
was chargeable to stamp duty under 
Art. 64 (A) as a declaration of trust and 
not under Art. 58 (A) as a settlement as 

defined in S.'2 (24) of the Act. 
_ (Para 3) 


Before a transaction can fall within the 
scope of definition of settlement in Sec- 
tion 2 (24) the property must be made 
for one or other of the.three purposes 
mentioned in.cls. (a), (b) and (c) The 
document in question is not an agreement 
in writing to make any disposition. There- 
fore, it cannot fall within the first limb 
of the inclusive part of the definition as 
well, Then it has to be seen whether it 
can be said to be an instrument record- 
ing, whether by way of declaration of 
trust or otherwise, the terms of any such 
disposition. The crucial word to be con- 
sidered in this behalf is the word ‘such’ 
qualifying the expression ‘disposition’. 
Therefore, in the inclusive portion of the 
definition, the expression ‘such disposi- 
tion’ will undoubtedly govern only the 
disposition contemplated by clauses (a), 
(b) or (c) of S. 2 (24). If the disposition 
does not fall within the scope of S. 2 (24) 
(a), (b) or (c) then the inclusive portion 
- of the definition also will not apply. | 

(Para 2) 

N. R. Chandran, Addl. Govt. Pleader, 
for Petitioner; R. G. Rajan, for Respon- 
dent. — l 


ISMAIL, C. J.:—In this reference made 
under Sec. 57 of the Indian Stamp Act 
(Central Act II of 1899), the question that 
requires to be considered, as set forth by 
the Chief Controlling Revenue. Authority, 
Board of Revenue, Madras, is— 


“Whether the document dated 5th Nov- 
ember 1975 executed by the respondent 
and purporting to be a trust deed is just 
a trust deed and liable to be stamped as 
such under Art, 64-A of Schedule I to 
the Stamp Act or is a settlement deed as 
defined under S. 2 (24) of the Stamp Act 
and therefore liable to be stamped as such 
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under Art. 58-A of Schedule I to the 
Stamp Act?” 


Before referring to the concept of a 
settlement deed or a trust deed as defined 
in the Act or as known to the law, we 
would like to refer to the terms of the 
document in question since ultimately it 
is the terms of the document which will 
determine the character of the transac- 
tion. The document was executed by the 
respondent, T. Ranganathan Pillai, on 
5th November, 1975 in favour of his 
mother’s sister’s husband. In the docu- 
ment it is recited that even during the 
lifetime of his father, the respondent and 
his brothers became divided from the 
father and because of his inexperience 
and inability to manage his own proper- 
ties, his father, in the interest of the 
family, was managing the properties of 
the respondent also and that after the 
death of the father on 8th February 1975, 
the respondent did not have any assist- 
ance or help from proper persons for the 
management of the properties and there- 
fore had experienced several difficulties. 
The document also points out that per- 
sons who were prepared to take advant- 
age of the inexperience of the respondent 
and injure him were not wanting. It is 
in such a situation he thought about the 
best method of preserving the properties 
for the benefit of himself and the mem- 
bers of the family and, on the advice of 
and in consultation with his paternal 
uncle and others who were interested in 
the affairs of the family, he came to the 
conclusion that the only method of deal- 
ing with the situation was to. create a 
trust in respect of his properties for the 
benefit of his family and himself. It is in 
view of this conclusion he was executing 
the document. He further pointed out 
that there were debts incurred by his 
father and his share of the debts had 
also not been discharged and he had ex- 
ecuted a power of attorney in favour of 
his brother Peria Thiruvadia Pillai in 


connection with the discharge of those 
debts and he had to support his wife 
Krishnaveniammal and his daughter 


Parvathi out of his estate. The document 
further states that in view of the drought, 
the properties were not yielding any in- 
come and he was finding it difficult even 
to maintain himself and his family and, 
in the prevailing situation, he had to in- 
‘eur debts for the purpose of running the 
family itself Under these circumstances, 
for the purpose of properly maintaining 
himself and his family he was creating 
a trust in respect of the properties in 
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favour of his mother’s sister’s husband, 
S. S. Muthukumaraswamia Pillai. The 


document recites that he was transfer- 
ring all his properties in favour of the 
said Muthukumaraswamia Pillai, by way 
of trust, so that in the interest of the 
family of the respondent, he could ab- 
solutely administer, enjoy and deal with 
the properties. One of the recitals in the 
document says that in his capacity as 
trustee, the said Muthukumaraswamia 
Pillai will realise the income from the 
properties and maintain the respondent 
and the members of the family and the 
said Muthukumaraswamia: Pillai, in his 
discretion can enjoy the properties di- 
rectly or by leasing out and he should 
ma:ntain correct accounts in respect of the 
income and expenditure of the estate, 
even though, having regard to the confi- 
dence he had reposed in the said Muthu- 
kumaraswamia Pillai, he had no right to 
question the correctness of the accounts 
maintained by him or take proceedings 
against him with reference thereto. It 
also states that if the trustee feels a 
transfer or exchange of any of the pro- 
perties was necessary for the benefit of 
the family, he was competent to do so. 
Thereafter occur a few crucial sentences. 
One such sentence is that if any one of 
his children becomes a major, the trustee, 
namely, Muthukumaraswamia Pillai, is 
under an obligation to entrust the trustee- 
ship to that major so that he- can ad- 
minister the properties for the benefit of 
himself and the other heirs of the re- 
spondent. The document further states 
that if before any one of the heirs of the 
respondent attains majority, the said 
Muthukumaraswamia Pillai wants to free 
himself from the trusteeship, it is open 
to him after consultation with the uncle 
of the respondent, namely, T. K. Rama- 
nuja Kavirayar, to nominate another 
trustee and hand over the trusteeship to 
him, The person who thus becomes a 
trustee will have to perform the obliga- 
tions and exercise the rights referred to 
in the trust deed. The document con- 
cludes by stating that the respondent had 
no right to either modify or cancel the 
same. It is this document with these re- 
citals that has now to be considered as 
to whether it is a settlement as defined 
in the Stamp Act or merely a trust deed. 

2. The expression ‘settlement’ has 
been defined in S. 2 (24) of the Indian 
Stamp Act 1899 and that definition reads 
as folows— 

“Settlement” means any non-testa- 
mentary disposition, in writing, of move- 
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able or immoveable property made— 
(a) in consideration of marriage; (b) for 
the. purpose of dist: buting property of 
the settlor among his family or those for 
whom he desires to provide, or for the 
purpose of providing for some person de- 
pendent .on him, or (c) for any religious 
or charitable purpose; and includes an 
agreement in writing to make such a dis- 
position and, where any such disposition 
has not been made in writing, any instru- 
ment recording, whether by way of de- 
claration of trust or otherwise, the terms 
of any such disposition.” 
It is not in dispute that before.a transac- 
tion can fall within the scope of this defi- 
nition, the disposition of the property 
must be made for one or other’ of the 
three purposes mentioned in clauses (a), 
(b) and (c). It is conceded by the learned 
Additional Government Pleader that the 
document will not come within the scope 
of S. 2 (24) (a) of the Stamp Act, because 
there is no disposition of property in con- 
sideration of marriage. Equally admitted- 
ly the transaction will not come within 
the purview of Sec. 2 (24) (c) because 
there is no disposition of property for 
any religious or charitable purpose. The 
learned Additional Government Pleader, 
at one stage, felt that the transaction will 
fall within the scope of Sec, 2 (24) (b), 
but on further consideration after read 
ing the recitals in the document, con- 
ceded that clause (b) of Sec. 2 (24) also 
will not apply. Ultimately the learned 
Additional Government Pleader had to 
fall back upon only the inclusive por- 
tion of the definition reading— `’ 

rere an agreement in writing to make 
such a disposition and, where any such 
disposition has not been made in writing 
any instrument recording, whether by 
way of declaration of trust or otherwise, 
the terms of any such disposition.” 
Admittedly the document in question is 
not an agreement in writing to make any 
disposition. Therefore, it cannot fall with- 
in the first limb of the inclusive part of 
the definition as well. Then there remains 
only one other point, namely, whether it 
can be said to be an instrument record- 
ing, whether by way of declaration of 
trust or otherwise, the terms of any such 
disposition. The crucial word to be con- 
sidered in this behalf is the word ‘such’ 
qualifying the expression ‘disposition’. 
Therefore, in the conclusive portion of 
the definition, the expression ‘such dis- 
position’ will undoubtedly govern only 
the disposition contemplated by clauses 
(a), (b) or (c) of S. 2 (24). If the disposi-} 
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‘tion does not fall within the scope of 
S. 2 (24) (a), (b) or (c) then the inclusive 
portion of the definition also 
will not apply. As we pointed out al- 
ready, the learned Additional Govern- 
ment Pleader also has conceded that nei- 
ther clause (a) nor clause (c) nor even 
clause (b) applies to the transaction in 
question, and consequently, the inclusive 
portion of the definition . also cannot 
apply. It is not in controversy that if the 
transaciton in question does not fall with- 
in the scope of Sec. 2 (24) of the Stamp 
` Act, as a settlement, it has to be treated 
only as a declaration of trust under Arti- 
cle 64 clause (a) and there is no conten- 
tion that it will fall under any. other Arti- 
cle of Schedule I to the Indian Stamp Act 
1899. We may point out that the learned 
Additional Government Pleader drew 
our attention to certain decisions of this 
Court as well as other High Courts but 
we are not referring to any of them be- 
cause, ultimately the nature’ and charac- 
ter of a transaction has to be determined 
only with reference to the language 
which the document employs. 


3. Under these circumstances, we an- 
swer the question referred to this court 
by stating that the document in question 
is chargeable to stamp duty under Art. 64 
clause (a) as a declaration of trust and 
mot under Art. 58 as a settlement as de- 
fined in Sec. 2 (24) of the Indian Stamp 
Act 1899. As this question is answered 
against the Revenue, the respondent is 
entitled to his cost; counsel fee is fixed 
-at Rs. 250. 
` Answer accordingly, 
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SURYAMURTHY, J. 

-T. K. Narayana Pillai, Appellant v, 
Naganatha Iyer, Respondent. 

S. A. No. 1486 of 1977, D/- 24-10-1980. 

(A) Tamil Nadu Occupant Kudiyiruppu 
(Conferment of Ownership) Act (40 of 
1971), Ss, 2 (8), Explanation I and 3 (2) — 
“Kudiyiruppu” — Meaning of — Leased 
area not a site but a pucca building — 
It would not amount to kudiyiruppu — 
Benefits of Act cannot be claimed. 
- By reason of definition of “kudiyi- 
ruppu” the lease or licence to enjoy 
should have been only in respect ofa 
site. The definition does not apply to a 
pucca building which an agriculturist 
may take on lease. (Para 6) 
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No presumption that any person is an 
agriculturist or an agricultural labourer 
can be made under Explanation I to Sec- 
tion 2 (8) till the site of the dwelling 
house or hut in his occupation is found 
to be a kudiyiruppu. Therefore, the pre- 
sumption raised by the explanation is of ` 
no avail to any party who claims to be an - 
agriculturist merely on the basis of a 
contention that the site in his occupation 
is a kudiyiruppu. An agriculturist can 
claim that the site of the dwelling house 
or hut in his occupation is a kudiyiruppu 
only if he is a tenant or a licencee in res- 
pect of the site alone. Even §. 3 (2) is 
applicable only if the tenant proves that 
he is an-occupant of a kudiyiruppu and 
as a “kudiyiruppu” means the ‘site of any 
dwelling house or hut occupied by him, 
either as tenant or licensee, he should 
have taken the site alone on lease, if he 
is to claim the benefits of the Act. 

(Para 7) 

(B) Tamil Nadu Occupant Kudiyiruppu 
(Conferment of Ownership) Act (40 of 
1971), S. 27 — Evidence Act (1 of 1872), 
S. 3 — Suit for eviction — ‘Occupant 
claiming benefits under the Act — No 
averment in his written statement as to 
cultivation of land contributing his own 
labour — Oral allegations that his son is 
cultivating his agricultural land — Son 
not examined — Extract of Adangal re- 
gister not produced to prove that he or 
his son was cultivating land by contribut- 
ing his own labour — Claimants evi- 
dence being improvement on. averments 
in W. S. could not be relied on and he 
could not be said to be an “agriculturist” 


` so as to get benefit under the Act. 


: (Paras 8, 9) 

(C) Tamil Nadu Occupant Kudiyiruppu 
(Conferment of Ownership) Act (40 of - 
1971), S. 4— Tamil Nadu Occupant Kudi- 
yiruppu (Conferment of Ownership) . 
Rules (1972), R. 3 — Suit for’ eviction —~ 
Tenant claiming benefit of the Act — No 
application under R. 3 for settlement of 
dispute under S. 4 within two months 
from the date of dispute — Claim would 
not be allowed. (Para 10) 

JUDGMENT:— This is a second appeal 
from the judgment of the learned Sub- 
ordinate Judge of Mayuram allowing 
A. S. No. 109 of 1975 and reversing the 
judgment and decree of the learned’ Dis- 
trict Munsif of Sirkali in O. S. No. 741 of 
1974. 3) 

2. The suit was instituted by the ap- 
pellant against the respondent herein for 
eviction of the respondent from the build- 
ing which the respondent had taken om 
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ease on a monthly rent of Rs. 25: The ` 


‘espondent, as defendant, contended inter 
lia that he is entitled to the benefits of 
he Tamil. Nadu . Occupant Kudiyiruppu 
Conferment of Ownership): Act, 1971 
Art 40 of 1971—to be hereafter referred 
o as the Act). He also contended that 
here was a fresh tenancy arrangement 


tween him and the plaintiff on 6-8-1974 ` 


ind that there was no valid notice to quit. 
3. The learned District Munsif found 
hat there was no such fresh tenancy 
rangement between the ‘plaintiff and 
jefendant on 6-8-1974, as pleaded by the 
lefendant and that the notice to quit is 
yroper and valid. He further held that 
the defendant is not an agriculturist and 


hat he is not entitled to the benefits of. 


he Act. He, therefore, decreed the suit 
‘or recovery of possession of the suit 


wroperty with a sum of Rs, 50 as- dam- - 


ges for use and occupation. However; on 


ippeal, the learned . Subordinate Judge 
‘ame to the conclusion that the defen- 
Jant is entitled to the benefits of the 
Act and, therefore, set aside .the judg- 


nent and decree of the trial Court ‘and 
jismissed the suit. 


4. The second appeal has been admit- 
‘ed’ on two substantial questions of law 
formulated as follows:— . 

1. Whether sub-section (2) of Sec. 3 
af Act 40 of 1971 is a bar for the defen- 
lant to raise the contentions that he rais- 
2d in the civil suit? E, 

2. If the Civil Court is competent to 
30 into the question whether the defen- 
lant is entitled to the benefits of Act 40 
of 1971, then as per the provisions: of the 
Act, whether the defendant is a _ person 
ntitled to the benefits? 


5. I am of the opinion that the defen- 
lant is not entitled to the benefits of the 
Act, because what was leased to him was 
10t a site but a pucca building, viz. Door 
No. 90, in Ward No. 3 of Achalapuram 
Village, Sirkali Taluk. Sub-section (8) of 
Section 2 of the Act defined ‘Kudiyi- 
‘uppt’ as 

“the site of any E house or hut 
»ecupied, either as tenant or as licensee, 
3y any agriculturist or agricultural 
abourer and includes such other 
adjacent to the dwelling house or hut as 
nay be necessary for the convenient en- 
oyment of such dwelling ‘house or hut.” 

6. By reason of this definition the 
ease or licence'to enjoy should have 
zeen only in respect of a site. The defini- 
ion does not apply to a pucca ‘building 
which an agriculturist may: take on: lease; 
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area. 


‘his written statement that either 
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Incidentally I may mention that by Ex-} 
planation I to sub-section (8) of Section 2} 
of the Act, a presumption is raised, viz. 
“arly person occupying the kudiyiruppu 
is an agricultural labourer or an agricul- 
turist, until the contrary is proved”. To 
hold that the site of any dwelling house 
or hut is a kudiyiruppu, one has to as- 
certain whether the occupant, either as a 


‘tenant or. a licensee, is an agriculturist 


or agricultural labourer. No presumption 
that any person is an agriculturist or an 
agricultural labourer can be made till 
the site of the dwelling. house or hut in 
his occupation is found to be a kudiyi- 
ruppu. Therefore, the presumption raised 
by the explanation is of no avail to any 
party who claims to be an agriculturist 
merely .on the basis of a contention that 
the site in his occupation is a Kudiyirup- 
pu, An agriculturist can claim that the 
site of the dwelling house or hut in his 
occupation is a kudiyiruppu only if he is 
a tenant or a licencee in respect of the 
site alone. 


7. Section 3, sub-section (2) of the Act 
lays down that— i 

“(2) where, in the casé of an occupant 
of kudiyiruppu referred to in sub-sec. (1), 
the superstructure belongs to any person 
other than such occupant, such super- 
structure shall also, with éffect from the 
date of the commencement of this Act, 
vest in such occupant absolutely free 
from all encumbrances.” __ a? 
The question to be considered is whe- 
ther sub-section (2) of Section 3 will 
avail the defendant in the instant case. 
Sub-section (2) of Section 3 will be appli- 
cable only if the defendant proves that 
he is an occupant of a kudiyiruppu and 
as ‘kudiyiruppu’ means ‘the site of any] 
dwelling house or hut occupied by -him, 
either as tenant or licensee, he should 
have taken the site alone on lease, if he 
is to claim the benefits of the Act. Any 
other interpretation of the definition of 
‘Kudiyiruppu’ in sub-section (8) of Sec- 
tion 2 of the Act will have far reaching 
and calamitous. consequences, because 
every agriculturist who is.in occupation 
of. a, house as a tenant within the area 
to which the Act applies can. then claim 
the benefits of the Act, not only in res- 
pect :of the site but also of the house. . 

8. The defendant has not contended in 
he or 
any member of his family is cultivating 
an agricultural land by contribution of - 
his own manual labour. He has merely 
contended that he is an agriculturist en- 
titled to the benefits of the Act. Improv- 
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ing upon. his case in the written state- 
ruent, he has endeavoured: to make out 
that one of his sons, whose name he has 

‘ not: disclosed in the course of his oral 
evidence, has been attending to agricul- 
tural operations of his land. The best evi- 
dence to prove that his son has been con- 
tributing his own manual labour for the 
cultivation of an agricultural land would 
be the evidence of the son himself. If the 
-son has been examined as a witness- to 
swear that he has been contributing his 
own manual labour to cultivate an agri- 
cultural land, it would have been open to 
the plaintiff to cross-examine him- and 
\prove that he could-not have carried -on 
any such cultivation. In the absence of 
the evidence of the son of the defendant, 
the evidence of the defendant ‘who has 
been examined himself as D.W. 1 to 
swear that one of his sons is cultivating 
his land, cannot. be relied on, The version 
put forward by D.W. 1, as noted already, 
is an improvement upon the averments in 
the written statement. 

9. The defendant has not produced 
any extract from the Adangal register to 
prove that he has been cultivating any 
land, or his son by contributing -his 
labour has been. cultivating any land. No 


doubt; P.W: 1 has stated in the course. 


of his cross-examination that :the sons of 
the defendant are attending to agricul- 
tural operations. According to D.W. 1 him- 
self, one of his two sons is still a student. 
The statement of-P.W. 1 that the sons of 


the defendant are attending to agricul- | 


tural operations is, therefore, .a mis- 
statement of the fact. He.has not admit- 
ted that the other son is carrying .on cul- 


tivation -by the contribution of his own- 


manual Jabour. "Therefore the finding of 
the learned Subordinate Judge that the 
defendant is an agriculturist within the 
meaning of the Act cannot be. sustained. 


10. Even assuming that the defendant 
is an agriculturist entitled to the bene- 
fits of the Act, he cannot-claim the bene- 
fits of the Act, because he has not appli- 
ed to the Authorised Officer within a 
period of two months from the date on 
which the dispute arose for the settlement 
of the dispute under. Section 4 as contem- 


plated in Rule 3 of the Tamil Nadu Occu-' 
(Conferment of. 


- pants of Kudiyiruppu 
Ownership) -Rules, 1972, framed’ in exer- 
cise of the powers conferred by Sec- 
tion 27 of the Act: If he had made such 
an application, the plaintiff would be 
entitled to the amount determined by the 
Authorised Officer as compensation pay- 


able to him. The defendant. cannot: apply - 
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after the lapse of a period. of two months 
from the date on which the dispute arose, 
unless the delay is condoned by the Auth- 
orised Officer. The defendant has not yet 
applied to the Authorised Officer for the 
settlement of the dispute under Section 4 
of the Act. He. cannot have the best- of 
both the worlds viz., Claim - the benefits 
to pay the 
compensation by merely not applying 
under Rule 3 to the Authorised Officer 
for the settlement of the dispute. under 
Section 4. In view of the discussion above, 
I find that thè defendant is not an agricul- 
turist, that even if he isan agriculturist, 
he is not entitled to the benefits of the 
Act and that even if he is entitled to the 
benefits of the Act, he cannot claim the 
benefits now because. he has not applied 
to the Authorised- Officer within two 
months from the date on which the dis- 
pute arose, viz. 22-7-1974, when a notice 
was issued by the plaintiff to him deter- 
mining his tenancy and calling upon him 
to vacate. 

11. In the result the second appeal is 
allowed, the judgment and decree of the 
learned Subordinate Judge in`A. S. No. 
109 of 1975. are set aside and the judg- 
ment :and decree of’ the learned District 
Munsif Sirkali in O.. S. No, 741 of 1974 
are restored with costs throughout. 

T ~ Appeal allowed, 
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ISMAIL, C. J: AND SATHAR 
! ' SAYEED, J. ; 
L Meenakshi Sundaram, Aspeliane v 
Director of Legal Studies, “Madras Law 
College ‘and others, Respondents, ` 
W: A. No. 437 of 1980, D/- 16-9- 1980." 
“(A) ‘Advocates Act (25 of 1961), Ss. 7 (1) 
(b) (i), 24 (1) (c) (iii) and (iii-a); 49 (1) 
(d) — Rules framed under by Bar Coun- 
cil of India, Rr. 1 (1), 3 (1), 10 — Admis- 
sion to B. L. Degree — -Rules prescribing 
that only those candidates, who have com- 
pleted their B.G.L. study by regularly 
aitending classes were eligible — Such 
rules: are within rule-making power | of 
Bar Council of India. i 
Rules framed.by the Bar Council of 
India prescribing that for admission to 
the B. L. Degree a candidate should ob- 
tain a, law degree after undergoing a 
regular course of three years, attending 


*Against judgment of Mohan J, in W. P. 
No. 134. of 1980 etc., D/- 18-3-1980. 
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classes and that he should have put. in at= 
tendance of 66 per.cent of the lectures 
in each of the subject, are’ within the 
rule-making powers conferred on the 
Bar Council of. India. (Para 16) 


The expression ‘to lay down standards 


of such education’ occurring in S.-7 (1) ` 


(h) is capable of taking in every ingredi- 
ent which will go to constitute the end 
or ultimate level of education that is- ex- 
pected of a candidate who applies for. en- 
rolment as an advocate under the Act: 
(Para 14) 
It could not be said that the said ex- 
pression in any way whittles down ` or 
narrows down the scope of the. functions 
of the Bar Council of India, so as to take 
away from such functions the right to 
lay down a prescription ‘that `a . certain 
course must be a regular course, in the 
sense that the students are required to 
attend regular classes and to’ put in cer- 
tain percentage of attendance. (Para 14) 


. S. 24 (1) opens by saying that the pro- 
visions contained. therein shall be .. ‘sub- 
ject to. the, provisions of this Act and the 
rules made thereunder’... Consequently, 
the expression ‘a. three year degree 
course of study in law’, occurring m 
5. 24 (1) (c) (iii), has to be read subject 
to the rules framed by the Bar.Council of 
India, and if so read, there is absolutely 
no inconsistency between the, statutory 
provisions contained in S. 24- (1) (ey (iii) 
and the rules framed by the Bar Council 
of India (Para 15) 


(B) Constitution of India, Art, 14 — Ad- 
vocates Act (25 of 1961), Ss. 7 (1) (b), (i); 
24 (1) (c) (ii) -and (i-a); 49 (1)'(d) — 
Rules framed under Rr. 1 (1), 3 (1) and 
10 — Rules are not violative of Art. 14. 

(Para 17) 


C) Constitution of India, Arts. 19 (1) 
(Œ), (5); (6) — Advocates Act (25 of 1961), 
S. 49 (1) (d) — Rules under Rr. 1 (1), 3 
(1) and 10 — Rules prescribing a parti- 
cular percentage. of attendance in regular 
course in Law College — ‘Constitutional 
and not violative of Art, 19 (1) (g) — 
tected by ‘cl. (8) of Art. 19. 


. Prescription made by the Bar Council 
of India in the rules framed bý them re- 
garding attendance -in a -regular - course 
in a College or the. prescription regarding 
a particular percentage of attendance - at 
such lectures is law relating to profes- 
sional qualification ‘necessary for practis- 
ing the profession of an advocate. could 
not be said to-.be unconstitutional and 
violating” Art. 19 (6). . (Para 20) 


Pro- 
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Article 19 (6) itself provides that any 
law relating to.the professional qualifica- 
tions necessary for practising any pro- 
fession or -carrying on any: occupation, 
trade or- business will be valid and can- 
not be said to be in any way derogatory 
to the right of a atzen under Art, 19 (1) 
(g). - (Para 20) 


“Therefore, the ‘prescription requiring 


that a candidate should obtain a law de- 


gree after undergomg a regular course 
of three years, attending classes,’ and 
that he should have put in an attendance 
of 66 per-cent of the lectures in each of 


the subjects. could not be said to have no 


relevancy to the standards of legal edu- 
cation as a qualification for admission to 
the. profession of an Advocate, and there- 
fore, will not fail within the scope of 
; (Para 20) 
- Courts are not -concerned . with the 
wisdom of a particular body in laying 
down a particular prescription er štand- 
ards, and Courts are only concerned with 
their competence’to lay down such stand- 
ards or make prescriptions, and whether 
those standards or ‘prescription affect the 
jegal right of a citizen in any manner. So 
long as the standards or prescriptions fall 
within the competence of the body, which 
the Parliament has chosen as the expert 
body to be entrusted with the right to 
lay down standards and make prescrip- 
a © (Para 20) 
ı Appellant in person; Advocate General 
a/b Govt. Pleader, P. Chidambaram and 
M. Velusami, for Respondents. : 
ISMAIL, C. J:— This is an appeal 
against the order of Mohan J. dated 18-3- 
1980 dismissing the writ petition filed by 
the appellant herein, along with - two 
other writ petitions. In the affidavit filed 
in support:of the writ petition the appel- 
lant claimed that he is a graduate of the 
University: of Madras, with Economics 
(Main) and Politics and Indian History 
(subsidiary subjects) and passed his de- 
gree course in-1941; in 1947 he worked as 
an editorial apprentice in the Hindu, and 
in 1948 he joined the Mail as a sub-edi- 
tor,. he retired from service as Chief Sub- 
editor in December 1976; he was closely 
connected with the trade ` union move- 
ment among working journalists ` from 
1954; and at. present -he is the President 
of the National Union. of -. Journalists 
(india); as an office bearer: of trade 
union of working journalists, he had been 
appearing ‘before Industrial Tribunals 
and other tribunals and courts for near- 


-ly 25.years; as a working journalist it 


had become.-possible:for him. to acquire 
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- sufficient knowledge of all branches of 
‘labour legislation, and that was the rea- 
son why he wanted to do better service 
to the working class by acquainting him- 
self with other branches of law and with 
that in mind he wanted to study the law 
degree course to enable him to practice 
the profession of law and appear in all 
courts. According to the appellant, he 
joined the correspondence course for 


B. G. L. degree conducted by the Madu-. 


rai Kamaraj University in 1976-77, and 
passed the second B.G.L. examination in 
1978. Thereafter he applied to the Direc- 
tor of Legal Studies, Madras, for admis- 
sion to the third year B. L. degree course 
_ of the Madras Law College, for the year 
` 1978-79. He did not receive any reply, 
and, when he approached the Director in 
person, the latter returned the applica- 
tion stating. that he should route the ap- 
plication through the Madurai Univer- 
sity, which he did immediately. Even 
thereafter he did not receive any reply. 
By that time the B. L. degree course had 
started in the Madras Law College and 
students were attending the classes, and 
therefore, the appellant did not pursue 
the matter further. Again for the next 
year the appellant sought admission for 
the third year B. L. degree course in the 
Madras Law College, and, according to 
him, he approached the Registrar, Uni- 
versity of Madras, in person and explain- 
ed the position in this regard, and also 
gave written representations. The Regis- 
trar, University of Madras, on 2-12-1978, 
addressed a communication to the Direc- 
tor of Legal Studies, with a copy to the 
appellant stating— 

"B. G. L. oor dance degree hold- 

ers would not be considered for admis- 
sion to the B. L. degree course of Mad- 
ras University.” 
The appellant states that he enquired into 
the matter and found that there was no 
statutory prohibition against B.G.L. cor- 
respondence course degree-holders from 
seeking ‘admission to the B.L. degree 
‘course, When he pursued the matter fur- 
ther, ultimately, he received a letter from 
the Director of Legal Studies, Madras, 
dated 3-10-1979 stating that the request 
of the appellant for admission to B.L. 
(Regular) Course could not be complied 
with in view of the letter of the Univer- 
sity of Madras, dated 2-12-1978. The let- 
ter dated 2-12-1978 sent by the Registrar 
of the University of Madras, itself stat- 
ed— . 

“l am, by direction, to inform you that 
‘the authorities considered the above’ sub- 
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ject and decided that candidates who have 
qualified for the B.G.L. degree after pur- 
suing the correspondence course be not 
considered for admission to the B. L. de- 
gree course in this University.” 


2. Obviously this letter was based on 
the resolution of the Syndicate of the 
University: of Madras, dated 8-11-1978. 
This resolution reads as follows— 

“Considered the representations from 
students, who have acquired the B.G.L 
degree of the Madurai University by pur- 
suing the correspondence course, request- 
ing that they may be permitted to join 
B.L. degree course in the Madras Law 
College -(evening college); also letter D/- 
28-10-1978 from the Acting Secretary, 
the Bar Council of India, New Delhi, on 
the subject. 


Resolved that in the light of the letter 
of the Bar Council of India, candidates 
who have qualified for the B.G.L. degree, 
after pursuing the correspondence course, 
be not considered for admission to the 
B.L, degree course in this University.” 

3. Since this resolution refers to the 
letter of the Bar Council of India, it is 
necessary to find out what the Bar Coun- 
cil of India wrote to the University of 
Madras, and why it did so. The letter of 
the Bar Council of India dated 22-10-1978, 
addressed to the Registrar of the Univer- 
sity of Madras, reads as follows— 

“The candidates who have completed 
the B. G. L. course through correspond- 
ence course are not eligible for admis- 
sion to the 3rd year law course as regu- 
lar students, and; if any one is granted 
admission and awarded degree in law, he 
is not entitled to be enrolled as advocate, 
as he has not undergone a course of in- 
struction in law as laid down by the Bar 
Council of India. I am herewith sending 
a copy of the rules of the Council in Part 
IV. Reference may be made to R: 1 (1) (b) 
and (c) of the Rules for necessary guid- 
ance. Sa í i 

4. It is therefore necessary to refer to 
these rules at this stage itself. The rules 
have been framed under Sections 7 (1) (h) 
and (i), 24 (1) (c) (iii) and (iii-a) and 49 
(1) (d) of the Advocates Act, 1961 (Cen- 
tral Act. 25 of 1961—-hereafter referred 
to as the Act). Rule 1 (1) states— 

“1 (1) Save as provided in S. 24 (1) (c). 
(iii-a) of the Act, a degree in law obtain- 
ed from- any University in- the. territory 
of India, after the 12th of March 1967, 
shall not be recognised for purposes of 


-S. 24 (1)-(e) (iii) of the Act, unless the 


following conditions are fulfilled— 
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(a) That at the time of joining the 
course of instruction in law for a degree 
in law, he is a graduate of a University 
or possesses such academic qualifications 
which are considered equivalent to a 
graduate degree of a University by the 
Bar Council of India; 


(b) That the law degree has been ob- 
tained after undergoing a course of study 
in law for a minimum period of three 
years as provided in these rules; 

(c) that the course of study in law has 
been by regular attendance at the requi- 
site number of lectures, tutorials and 
moot courts in a college recognised by a 
University; and 

(d) that the law degree has been ob- 

tained without undergoing any other 
course of instruction simultaneously dur- 
ing the period of three years of study in 
law. 
There is a proviso to this rule which it is 
unnecessary to refer to for the purpose 
of the present case, Rule 3 reads as fol- 
lows— 


“3 (1) Admission of a student to the 
. course of instruction in law shall ordi- 
narily be on the basis of his merit as a 
student; 


(2) The instruction to be imparted 
should ordinarily be for a minimum of 
3 hours on every working day; 

(3) The students should be required to 
put in a minimum attendance of 66% of 
the lectures on each of the subjects as 
also at tutorials and moot courts. 


Provided that in exceptional cases for 
reasons to be recorded and communicated 
to the Bar Council of India, the Dean of 
the Faculty of Law and the Principals 
of the Law Colleges may- condone at- 
tendance short of those required by the 
rule, if the student had attended 66% of 
the lectures in the aggregate for the se- 
mester or examination as the case may be. 

Rule 10 reads as follows— 

“Universities shall endeavour to estab- 
lish or recognise only -those colleges 
which have whole time day classes in 
law and preferably full time law schools 
which exclusively teach law.” | 
.5. Having regard to the fact that these 
rules are statutory, and have been fram- 
ed under the provisions of the Act re- 
ferred to already, it is desirable to see 
what those provisions themselves are. 
Sec. 7 of the Act lays down the functions 
of the Bar Council of. India It states so 
far as is‘ relevant:— . 

“7 (1) -The functions. 


“of mer Bar 
Council of India. shall be-—- = .. 
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(h) to promote legal education and 
to lay down standards of-such education 
in consultation with the Universities of 
India imparting such education; and the 


' State Bar Council; 


(i) to recognise Universities, whose de- 

gree in law shall be a qualification for 

and for that 

purpose to visit and inspect Univer- 
sities,” 

6. Sec. 10 of the Act deals with the 
constitution of committees other than dis- 
ciplinary committee, and sub-sec. (2) (b) 
of that section states,— 

(2) The Bar Council of India shall con- 
stitute the-following standing committees, 
namely— ...... (by a legal education com- 
mittee consisting of ten members, of 
whom five shall be persons elected by. the 
Council from amongst its members, and 
five shall be persons co-opted by the 
Council who are not members thereof. 

T. Sec, 24 refers to persons who may 
be admitted as advocates on a State roll 
That section, so far as is relevant, reads 
as folows — 

"24 (1) Subject to the provisions of this 
Act, and the rules made thereunder, a 
person shall be qualified to be admitted 
as an advocate on a State roll, if he ful- 
fils the following conditions, namely— 
...(c) he has obtained a degree in law...... 
(iii) after the 12th of March 1967 save 
as provided in sub-clause (lii-a), after 
undergoing a three year course of study 
in law from any University in India, 
which is recognised for the purposes of 
this Act by the Bar Council of India; 

" (iii-a) after undergoing a course of 
study in law, the duration of which is 
not less than two academic years’ com- 
mencing from the academic year 1967- 
1968 or any earlier academic year from 
any University in India which is recog-. 
nised for the purpose of this Act by the 
Bar Council of India.” 

S. 49 deals with the rule-making power 
of the Bar Council of India, and in sub- 
sec. (1) (d) it states— , 

.49. (1) The Bar Council of India may 
make rules for discharging its functions 
under this Act, and, in particular, such 
rules may prescribe...... (d) the stand- 
ards of legal education to be observed 
by Universities in India and the inspec- 
tion of Universities for that purpose. 

It is with reference to these statutory 
provisions that the rules extracted al- 
ready have been framed. 

8. In the affidavit filed in support of 
the writ petition the appellant contended 


. that the Bar. Council of India had no jur- 
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isdiction to prescribe those rules and that 
those rules were ultra vires the powers 
of the Bar Council of India and they were 
also unconstitutional as offending Arti- 
- cles 14 and 19 (1) (g) of the Constitution 
of India. According to the appellant 
there is no distinction between the B.G.L. 


degree of the Madurai Kamaraj Univer-. 


sity obtained after pursuing: the corres- 
pondence course and that obtained after 
attending classes regularly. and conse- 
quently there is no justification for mak- 
ing a distinction between the two for the 
purpose of admission to the B. L. degree 
course of the Madras University, Accord- 
ing to the appellant once he has obtained 


the B.G.L. degree of the Madurai Kama- 


raj University, it is totally irrelevant as 
to how he obtained that degree whether 
by pursuing the correspondence course or 
by attending classes, since admission to 
the degree course is on common criteria 
the degree itself is treated as common, 
and the examination conducted for the 
award of the degree is also common. 


9. The further case of the appellant 
was that, in any event, even assuming 
that the Bar Council of India had the 
power to make the rules and that those 
rules are legal, still it was the function 
of the University to lay down the norms 
for admission to the B.L..degree course 
Such as what percentage of attendance 
should a candidate have, what subjects 
he should study etc., and that the Bar 
Council of India could not interfere with 
the autonomy of a University’ like the 
University of Madras. 


10. Before the learned Judge, the Bar 
Council of India took up the stand 
that the consideration of the vires or 
validity of the rules framed by the Bar 
Council of India was premature, because 
‘those rules would come into the picture 
only at the time of the appellant seek- 
ing enrolment as a member of the legal 
profession and not at this stage. The Uni- 
versity of Madras took up the stand that 
the Bar Council of India is a statutory 
expert body and that the University was 
entitled to have regard to the rules fram- 
ed by it when it laid down norms for the 
qualification or eligibility for admission 
to the B.L. degree’ course. 

11. ‘fhe learned Judge accepted these 
contentions and -dismissed the writ peti- 
tion. Hence the present writ appeal. 

- 12. The appellant appeared in person 
and argued his case. The appellant put 
forward only two contentions before us. 
One was that the rules referred to above, 
namely, the rules framed by the Bar 
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Council of India were beyond the powers 
of the Bar Council of India under the 
statute itself, and that consequently they 
were ultra vires the powers of the Bar 
Council of India, The second contention 
was that, even assuming that the rules 
are within the competence of the Bar 
Council of India, they are unconstitu- 
tional as offending Arts. 14 and 19 (1) of 
the Constitution of India. Since these 
were the only two arguments advanced 
before us, we propose to consider only 
these two arguments and nothing else, in 
this judgment. In this context, we may 
mention that the prayer in the writ peti- 
tion filed by the appellant was for the 
issue of a writ of certiorari to 
quash the communication dated 3-10-1979 
addressed to the appellant by the Direc- 
tor of Legal Studies and for the issue of 
a writ of mandamus directing the Direc- 
tor of Legal Studies to consider the ad- 
mission of the appellant to the B.L. 
course in the Law College of the Madras 
University, 


13. As far as the communication from 
the Director of Legal Studies is concern- 
ed, as we pointed out already, it is 
based on the communication from the 
University of Madras, and, therefore, as 
long as the validity of the communication 
from the University stands, the communi- 
cation of the Director of Legal Studies 
cannot be impugned independently. As 
far as the communication from the Uni- 
versity is concerned, we have already 
given an extract from the resolution of 
the Syndicate of the University showing 
that, on receipt of the letter from the 
Bar Council of India, the Syndicate took 
the decision referred to above. If the 
rules framed by the Bar Council of India 
are either ultra viresor unconstitutional, 
as contended by the appellant, naturally 
the resolution of the Syndicate cannot 
stand, and, consequently, the communica- 
tion of the Director of Legal Studies will 
have to go. On the other hand, if we come 
to the conclusion that the rules framed 
by the Bar Council of India are within 
the competence of the Bar Council of 
India and that they are also not uncon- 
stitutional, then the appellant will, have 
to. fail, because the communications of the 
Director of Legal Studies and the ` Uni- 
versity of Madras were not independently 
impugned. . i 


14. Regarding the first contention, 
that the rules framed by the Bar Council 
the scope of its 
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powers under the statute itself, we have 
already extracted the provisions of Sec- 
tions 7 (1) (h) and (i), 10 (2), 24 (1) 
(c) (iii) and (iii-a) and 49 (1) (d) of the 
Act. The argument of the appellant is 
that S. 7 (1) merely states that the func- 
tions of the Bar Council of India shall be 
to promote legal education and to lay 
down standards of such education, and 
that laying down of standards for such 
education will not include the power to 
prescribe that the course undergone 
should be regular and not by correspon- 
dence or to prescribe a minimum per- 
centage of attendance at the classes. Ac- 
cording to the appellant, the expression 
‘standards of such education’ occurring 
in S. 7 (1) (b) will only refer to the ex- 
cellence of the standard aimed at, and 
it will not take in any other matter, such 
as, whether the course should be a re- 
gular one or may be by correspondence, 
or how much attendance a candidate 
should have put in. The appellant also 
contended that S. 24 (1) (c) (iii) merely 
referred to a three year course of study 
in law, that it did not refer to a three 
year regular course of study, attending 
classes in a college, and that therefore, 
in making the rules in question the Bar 
Council of India went beyond its powers 
conferred by the relevant statutory pro- 
visions. We are unable to accept this 
argument, The expression ‘to lay 
down standards of such education’ occur- 
ring in S. 7 (1) (h) is capable of taking 
in every ingredient which will go to 
constitute the end or ultimate level of 
education that is expected of a candidate 
who applies for enrolment as an advocate 
under the Act. As a matter of fact, the 
appellant relied upon the meaning of -the 
word ‘standard’ given in the Shorter Ox- 
ford English Dictionary and Chambers’ 
Twentieth Century Dictionary. We have 
gone through those meanings, and we are 
not satisfied that there is anything there- 
in which will have the effect of narrow- 
ing down the scope of the expression 
‘standards’ occurring in S. 7 (1) (b), as 
contended by the appellant. The Shorter 
Oxford English Dictionary, relied on by 
the appellant, gives the meaning of the 
word ‘standard’ as follows— 


“A definite level of excellence, attain- 
ment, wealth or the like, or a definite 
degree of any quality, viewed as a pre- 
scribed object of endeavour or as the 
measure of what is adequate for some 
purpose.” 

From this meaning we are unable to hold, 
that the prescription that the course must 
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be a regular course, namely, -attending 
lectures in a college, or that a candidate 
must have put in a particular percentage 
of attendance before obtaining a degree, 
can be said to fall outside the scope of 
the expression ‘standards’, As a matter 
of fact, S. 7 (1) (i) refers to the qualifi- 
cation for enrolment as an advocate, and 
the meaning of the word ‘qualification’ 
given in’the same dictionary is as fol- 
lows— 


Director of Legal Studies 


“A necessary condition, which must be 
fulfilled before a certain right can be 
acquired, an office held, or the like.” 
Consequently the necessary condition 
contemplated will take in attendance as 
regular classes in a college or school and 
also a particular percentage of attend- 
ance. Therefore, we are unable to agree 
with the appellant that the expression 
‘standards of such education’ occurring 
in S. 7 (1) (h) of the Act in any way 
whittles down or narrows down the scope 
of the functions of the Bar Council of 
india, so as to take away from such func- 
tions the right to lay down a prescrip- 
tion that the course must be a regular 
course, in the sense that the students are, 
required to attend regular classes and 
to put in certain percentage of attend-| 
ance. — 


15. With reference to the argument 
based on the language of S. 24 (1) (c) (iii), 
we may straightway mention that S. 24 
(1) opens by saying that the provisions 
contained therein shall be ‘subject to the 
provisions of this Act and the rules made 
thereunder’, Consequently, the expres- 


‘sion ‘a three year course of study in law’, 


occurring in S. 24 (1) (c) (iii), has to be 
read subject to the rules framed by the 
Bar Council of India, referred to above. 
and if so read, there is absolutely no in- 
consistency between the rules framed by 
the Bar Council of India and the statu- 
tory provisions contained in S. 24 (1) (c) 
(iii) of the Act. 


16. For these reasons we hold that the 
rules framed by the Bar Council of India, 
to which we have drawn attention with 
reference to which alone arguments were 
advanced before us, we are within the 
rule-making powers of the Bar Council of 
India under the relevant statutory pro- 
visions contained in the Act, 


17. The second argument of the appel- 
lant, as pointed out already, is that the 
rules are unconstitutional as offending 
Arts. 14 and 19 (1) (g) of the Constitution 
of India. We are unable to appreciate how 
Art. 14 comes in at all, If. the University 
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of Madras states that for the B. L. degree 
course in colleges, it will admit students 
only to regular classes, it cannot be con- 
tended that there has been a violation of 
- Art. 14 of the Constitution of India. In 
any event, Art. 14 has no application in 
the present context. The appellant repeat- 
edly contended before us that the B.G.L. 
degree of the Madras Kamaraj University 
obtained through correspondence course 
was not in any way different from the 
B.G.L, degree of that University obtained 
‘after attending regular classes and that 
therefore the University of Madras could 
not make a distinction between the 
B.G.L. degree obtained after pursuing the 
- correspondence course and the B.G.L. de- 
gree obtained after attending regular 
classes. We are clearly of the opinion that 
the degree obtained after pursuing the 
correspondence course cannot be equat- 
ed, in. all circumstances, and in all res- 
pects with a degree obtained after at- 
tending regular classes. If particular body 
or organisation or association treats the 
two degrees as equal for certain purposes, 
that cannot make the two degrees equal 
in reality or for all purposes. As a matter 
of fact, the counter-affidavti filed on be- 
half of the University of Madras in this 
case does dispute the cases of the appel- 
lant that there is no difference between 
tre B.G.L. degree of the Madras Kama- 
raj University obtained after pursuing 
‘the correspondence course and the degree 
obtained after attending regular classes. 
In paragraph 12 of the counter-affidavit, 
it is stated— 

“However, the second respondent states 
on information that it is not correct to 
say that the examination conducted by 
the Madurai Kamaraj University for the 
B.G.L. degree through correspondence 
course is the same as the examination 
conducted by the said University for the 
B.G.L. degree regular course. The second 
respondent learns and states that the 
cerrespondence course is under the non- 
semester pattern with an examination 
conducted once a year, while the regular 
course is under the semester pattern with 
an examination at the end of every sem- 
ester, The question papers for the two 
courses are not common. The procedure 
for valuation is also not common, because 
interna] assessment is part of the system 
of valuation under the semester pattern 
and this is absent under the non-semester 
pattern.” 

18. Having regard to this factual po- 
sition, as stated by the University of 
Madras, it is not possible to- hold that 
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there is not difference between the B.G.L, 
degree of the Madurai Kamaraj Univer- 
sity obtained after pursuing the-corres- 
pondence course and the degree obtained 
after attending regular classes. If so, 
there is absolutely no scope for the in- 
vocation of Art. 14 of the Constitution at 


all, because, from the very nature of the - 


case, the two degrees are not identical or 
equal, and therefore, it is not open to the 
appellant, to contend that these unequal 
degrees must be treated as equals, 


19. As far as the provisions contained 
in Art. 19 (1) (g) of the Constitution of 
India is concerned, here again we are 
unable to agree with the contention of 
the appellant. That Article deals with the 
right of a citizen to practice any profes- 
sion or to carry on any occupation, trade 
or business. Art. 19 (6), among others, 
states— 


“Nothing in sub-clause (g) of the said 
clause shall affect the operation of any 
existing law in so far as it imposes, or 
prevents the State from making any law, 
imposing, in the interest of the general 
public, reasonable restrictions on the ex- 
ercise of the right conferred by. the said 
sub-clause, and, in particular, nothing 
in the said sub-clause shall affect the 
operation of any existing law in so far as 
it relates to, or prevent the State from 
making any law relating to— 

(i) the professional or technical quali- 
fications necessary for practising any pro- 
fession or carrying on any occupation, 
trade or business.” : 

20. Thus, it will be seen that the Con- 
stitution itself provides that any law re- 
lating to the professional qualifications 
necessary for practising any profession o 
carrying on any occupation, trade or busi- 
ness will be valid and cannot be said to 











stitution of India. From that we have 
pvinted out, it is clear that the prescrip- 
tion made by the Bar Council of India in 
the rules framed by them regarding at- 
tendance in a regular course in a colleg 
or the prescription regarding a particular 
percentage of attendance at such lecture 
is law relating to the professional quali- 
fication necessary for practising the pro- 


scription requiring that a candidate 
should obtain a law degree after under- 
going a regular course of three years, at- 


tending classes, and that he should have}: 
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put in an attendance of 66 per cent of the 
lectures in each of the subjects has no 
relevancy to the standards of legal edu- 
cation as a qualification for admission to 
the profession of an Advocate, and there- 
fore, will not fall within the scope of 
Art. 19 (5) of the Constitution of India. 
Courts are not concerned with the wis- 
dom of a particular body in laying down 
a particular prescription or standard, 
and Courts are only concerned with their 
competence to lay down such standards 
or make prescriptions and whether those 
standards or prescriptions affect the legal 
right of a citizen in any manner. So long 
as the standards or prescriptions fall 
within the competence of the body, which 
the Parliament has chosen as the expert 
body to be entrusted with the right 
to lay down standards and make pre- 
scriptions, courts are not concerned with 
the wisdom thereof, but are . concerned 
only with their competency or constitu- 
tionality. For the reasons already indi- 
cated, the rules of the Bar Council of 
India not only come within the competen- 
ce of the Bar Council of India, but are 
also constitutional and they cannot . be 
said to violate Art. 14 or Art. 19 (1) (g) 
of the Constitution of India. 

21. As we pointed out already, these 
were the only two points urged before us 
in ‘support of the writ appeal, and, as we 
have held against the appellant on both 
the points, the writ appeal fails and -is 
dismissed. There will be no order as to 
costs, 
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Ahamed, Appellant v. Rukmaniam- 
mal and another, Respondents. | 

Second Appeal No. 2282 of 1977, D/- 
19-12-1980." 

Civil P., C. (5 of 1908), O. 21, Rr. 100, 
101 — Proceedings under — Termina- 
tion of, on joint endorsement of parties 
reserving to themselves right to agitate 
the matter further — Subsequent re- 


gular suit under O. 21, R. 103 is com- 
petent, 


. If there has been a reservation with. 
regard to the right claimed and agitated 
and such rights or claims are not 


“Against decree of Sub. Judge, Tiru- 
chirapalli in A. S. No. 101 of 1977. 


GY/DY/B202/81/AAJ/SNV: | - we 
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given up by the party cr rejected by 
the Court, then the order that termi- 
nates such proceedings under Order-21, 
Rules 100 and 101, though worded as 


one of dismissal, would not amount to: 


an order against the party. (Para 4) 
Where the plaintiff's proceeding under 
Order 21 Rules 100, 101 were terminat- 
ed on joint endorsement of the parties 
and both the parties consciously agreed 
to have the matter agitated and ad- 
judicated in a regular suit, there could 
not be said tobe abandonment of rights 
or claims by the parties and a suit by 
plaintiff would be competent. AIR 1942 
Mad 41 (FB), Ref. (Para 4) 


The procedure under Rule 100 of: 


Order 21 is’ only optional, and the ap- 
plicant can always withdraw his ap- 
plication, making appropriate reserva- 
tion to resort to the remedy under the 
general law of filing a title suit. 

ae (Para 4) 
Cases Referred: Chronological Paras 


ATR 1942 Mad 41: (1941) 2 Mad LJ 956 
(FB) l 4 
_ K. Chandramouli, for Appellant; R. 
Srinivasan, for Respondent. 
JUDGMENT :— The first defendant 
in O. S. No. 1484 of 1974, on the file of 
the District Munsif, Tiruchirapalli, is the 
appellant in this second appeal. The first 
respondent is the plaintiff and the se- 
cond respondent is the second defendant 
in that suit. It is unnecessary to refer 


to the facts, which have given rise to 
the litigation, in detail. The plaintiff 
wanted a declaration of her title and 


recovery of possession from the first de- 
fendant on the basis of a deed dated 
19th July 1954, the original of which 
has been marked as Ex. B-1. That deed 
was executed by the father of the 
plaintiff, Thandavaraya Pillai. The very 
same Thandavaraya Pillai, under Ex. 
B-9 dated 24th September 1966, convey- 
ed the property to the first defendant. 
There was an earlier proceeding for 
eviction instituted by the first defen- 
dant against Thandavaraya Pillai before 
the Rent Controller, Tiruchirapalli, and 
pursuant to the orders obtained therein, 
possession has been obtained by the 
first defendant. However, the plaintiff 
took proceedings under Order 21, Rules 
100 and 101, C. P.-Code. The said pro- 
ceedings terminated on a joint endorse- 
ment.-I will have occasion to refer to 
it subsequently while dealing with the 
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second point mooted out for considera- 
tion. 

2. The first Court dismissed the suit 
of the plaintiff. However, on appeal. 
the plaintiff succeeded. Hence the se- 
cond appeal by the first defendant. Two 
questions have been formulated for con- 


Sideration at the time of admission of 
this second appeal and they run as 
follows :— s 


1. On a true construction of Ex. B-1, 
whether the plaintiff gets any title .to 
the property; and 


2. Whether the suit is barred by limi- 
tation 


3. I have been taken through the 
recitals in Ex. B-l. The very preface 
to the deed characterises it as a settle- 
ment. There is no ambiguity that the 
ultimate beneficiary is the plaintiff. 
From a reading of the deed, it is not 
possible to spell out that the settlor 
Thandavaraya Pillai reserved any fright 
for himself. Under the deed, the settlor 
has completely divested himself of all 
his interest. to and in favour of the 
beneficiary only. If this is so, the said 
Thandavaraya Pillai was not competent 
to execute Ex. B-9, in favour of 
the first defendant. What was contend- 
ed by the first defendant in the Courts 
below was that the recitals in the deed 
indicate that there was no iritention on 
the part of the settlor to transfer any 
right in presenti, but the intention was 
to transfer the rights only after the 
lifetime of: Thandavaraya Pillai. Nosuch 
construction is possible in view of the 
express recitals in the deed. Rightly, 
the lower appellate Court held that the 
plaintiff has got title to the suit pro- 
perty on the basis of Ex. B-1. 


4. Coming to the second question as 
to whether the suit filled by the plaintiff 
is barred by limitation, it will depend 
upon the construction of the-.order that 
came to be passed: in the proceedings 
under Order 21, Rules 100 and 101, 
C. P. Code. The certified copy of the 
concerned petition and the orders pass- 
ed thereon had been marked as Ex. A-2 
in the case. There was a joint endorse- 
ment made by both the parties on 4th 
March 1968, which reads as follows— 


“Since both parties to the dispute 
fee] that there is a bona fide dispute 
about title they agree to have the mat- 
ter agitated and adjudicated in a regu- 
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lar suit to be filed by the petitioner. 
Hence this application is not pressed 
and may be dismissed without costs.” 

On the basis of the said joint endorse- 
ment. the following order was passed 
on the same day ie, 4th March 1968: 


“A joint endorsement is made and 
recorded. Petition is dismissed. No 
costs.” 

Mr. K. Chandramouli, learned counsel 


for the appellant, would state that the 
said order passed would come within 
the mischief of the the expressions 


‘against whom an ‘order is made’ oceur-' 


Ting in Rule 103 of Order 21, Civil 
P. C., and the suit not having been. fil- 
ed within one year from the date 
the said order is barred by limitation. 
The question is as to whether the order 
passed as per Ex A-2 on the joint 
endorsement would amount to an order 
against the plaintiff. The learned coun- 
sel would refer to the dictum of the 
Full Bench of this Court in Cannanore 
Bank Ltd. v. Madhavi, (1941) 2 Mad LJ 
956 : (AIR 1942 Mad 41) (FB) where the 
Bench dealt with a case arising 
under Order 21, Rule 63, C. P. Code, 
in which the claim petition objecting 
to an attachment was simply ‘not press- 
ed and dismissed’ and a subsequent suit 
for declaration was filed. The’ Full 
Bench points out that where the claim- 
ant says to the Court that he does not 
press the petition and consents to an 
order of dismissal, it is an adverse 
order. At the same time, the Full 
Bench points out that.if the person ob- 
jecting to the attachment does not ask 
for his claim to-be investigated and the 
order on the petition is merely that it 
be recorded, it cannot be said that this 
is an order ‘against’ him. Again, the 
Full Bench points out that if the peti- 
tioner had in fact asked to be allow- 
ed to withdraw the petition and the 
Court had’ acquiesced in the course, it 
might very well be that the order 
would not be an adverse order within 
the meaning of the rule. Towards the 


end of the judgment, the Full Bench 
further observes as follows — 
“If the petition is a petition which 


falls within Rule 58 and the petitioner 
has not sought permission to withdraw 
it without prejudice to his rights it is 
obviously. an order which is against 
him.” 

Tf there has been a reservation with 
Tegard to the right claimed and agitated 


of- 


| 





1981 


and such rights or claims are not given 
up by the party or rejected by the 
Court, then the order that terminates 
such proceedings, though worded as 
one of dismissal, would not amount to 
an order against the party. The obser- 
vations of the Full Bench support this 
view of mine. The procedure under 
Rule 100 of Order 21, C. P. Code, is 
only optional, and the applicant can 
always withdraw his application, mak- 
ing appropriate reservation to resort to 
the remedy under the general law of 
filing a title suit. This is what has 
happened in the present suit. There 
was no investigation into or satisfaction 
reached by the Court that the claim 
was futile and was liable to be reject- 
ed. In the present case, the order of 
dismissal is the result of a joint 
endorsement. Both the parties consci- 
ously agreed to have the matter agitat- 
ed and adjudicated in a regular suit. 
There was no abandonment of rights or 
claims and the joint endorsement clear- 
ly reveals the intention of the party to 
pursue further the rights claimed. In 
the said circumstances, it is not pos- 
sible to apply the final ratio of the 
Full Bench referred to above, to; the 
facts of the present case and -hold that 
the order passed on 4th March 1968 is 
an order against the plaintiff, and 
hence she must file the suit under 
Order 21, Rule 103, C. P. Code, with- 
in one year from the date of the order. 
Rightly this point has been found 
against the first defendant by ithe 
lower appellate Court. 


5. For all the above reasons, the se- 


cond appeal fails and the same is dis- 
missed. But, there will be no order as 


to costs. 
Appeal dismissed, 
= AIR 1981 MADRAS 207 
V. RAMASWAMI, J. 
Kothandaraja Pillai, Appellant v, 


Piramadesam Village Viswakula Street 
Swamy Visun Vinayakar Kovil and 
others, Respondents. ~ 
S. A. No. 738 of 1977, D/- 14-11-1980." 
Hindu Law — Religious endowment 
— Construction — Widow with limited 





*Against decree of Sub. J., Tirunelveli, 
in A. S. No. 11 of 1978. 
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estate endowing property in favour of 
temple by treating it as her own pro- 
perty — Widow effacing her entire 
interest in estate by reserving only 
the right to enjoy income from pro- 
perty subject to further liability to 
meet the expenses of lighting a lamp 
daily in the temple from income of 
property during her lifetime — Held, 
there io endowment though . possession 
was postponed till the death of the 
settlor. : (Para 7} 
Cases Referred: Chronological Paras 
AIR 1916 Cal 792: AIR 43 Cal 574 6 

R. Srinivasan for Appellant; T. R. 
Mani and S. Chandramouli, for Respon- 
dents. ; 

JUDGMENT :— The fourth defendant 
is the appellant. The first plaintiff is 
a temple represented by its trustee the 
second plaintiff. Plaintiffs 5 to 6 are 
the worshippers. The plaintiffs have 
filed the suit for a declaration that the 
suit properties are owned by the first 
plaintiff temple and for recovery of 
possession with mesne profits. The case 
of the plaintiffs was that the suit pro- 
perties were originally owned by one 
Chidambara Asari. He died leaving his 
widow anda son and on the death of 
her son, the widow succeeded to the 
entirety of the properties. While thus 
in possession and enjoyment, she exe- 
cuted a settlement deed on 9th Novem- 
ber 1931, endowing the properties in 
favour of the first plaintiff-temple re- 
taining a life interest in herself but 
subject to the condition that she was 
under a liability to light the temple 
with one lamp every day at an annual 
cost of Rs. 3. The suit properties, 
which were two items, were the sub- 
ject-matter of attachment and sale in 
execution of a decree against Vadivam- 
mal, the widow of Chidambara Asari. 
The life interest in item No.1 was 
purchased by one Subbiah Konar from 
whom defendants 1.to 3 claim some 
right in the same. Since that item of 
property is not the the subject matter 
in the second appeal no further details 
need be mentioned relating to the same. 
The second item was sold in execution 
of another decree and was purchased 
by one Piran Ammal. There were suc- 
cessive sales of this. property and ulti- 
mately the fourth defendant had pur- 


- chased the same on 28th October 1968. 


On the death of Vadivammal, the pre- 
sent suit has been filed for a declara- 





208 Mad. K. Pillai v. P. V. V. S. Swamy Visun Vinayakar Kovil 


tion of the title 
settlement deed 
1931. 

2. The fourth defendant contended 
that Vadivammal had only a life estate 
in the property and she had no right 
to settle the property or endow the 
same in favour of the temple, which 
will enure beyond her lifetime. Any 
creation of an interest. in favour of the 
temple, which will enure bevond the 
lifetime of vadivammal, will be invalid. 
On the construction of the settlement 
deed. the fourth defendant also con- 
tended that there was no present dis- 
position of Vadivammal’s life estate and 
-if the document is to be construed as 
an endowment to take effect after the 
-death of Vadivammal, it would be in- 
valid as an endowment of a person who 
had no absolute estate in the property. 
If the settlement deed was thus not 
valid, the plaintiffs not being rever- 
sioners as such, the suit is not main- 
tainable. 

3. Both the Courts below held that 
even though Vadivammal had only a 
life interest, there was a present dis- 
position of the entire property in fav- 
our of the temple by way of an 
‘endowment and such disposition being 
for pious and religious purposes it was 
valid and binding on the fourth defen- 
dant and those who purchased the 
property in Court auction. 

4, At this stage, we may refer to 
the relevant recital in the document 
dated 9th December, 1931. After stat- 
ing as to how Vadivammal came into 
possession and enjoyment of the pro- 
perty after the death of her husband 
an son, the document stated — 

esses Since I have no other heirs, and 
with a view to attain salvation of my 
soul, I shall pay a sum of Rs. 3 per 
annum from out of the income of the 
schedule property for lighting a lamp 
daily in the temple of Sabi Viswa 
Vinayakar situated in Brahmadesam, 
Kammalar Street, during my lifetime. 
I have endowed the schedule property 
to the aforesaid Savi Viswa Vinayakar 
by my enjoying the same during my 
lifetime without alienating the same 
in any manner. After my lifetime. the 
five persons namely (1) Gopala Asari 
son of Sudalaimuthu Asari (2) Sami 
Asari son of Sudalaimuthu Asari, (3) 
Velayudha Asari son of Chockalinga 
Asari, (4) Andi Asari son of Arunachala 


on the basis of the 
dated 9th December, 


A. LR. 


Asari, (5) Arunachala Asari son of 
Alangara Asari, residing in the above- 
said street shall perform daily abhishe- 
gam (bathing of the deity), decoration, 
neivedyam (offering of food) and dee- 


pam (lighting of lamp): ete, to the 
aforesaid Viswa Vinayakar with the 
balance amount of income from the 


schedule property after paying the Gov- 
ernment tax, permanently for ever 
hereditarily.” 


5. On the construction of the docu- 
ment, Mr. Kesava Iyengar, learned 
counsel for the appellant, strenuously 
contended that there was no disposition 
by way of an endowment in favour of 
the temple and despite a self imposed 
restraint on alienation, she remained 
the owner of the property and at best 
it could be construed only asa partial 
dedication to the extent of Rs. 3 per 


6. ‘There could be no doubt that 
Vaidivammal had a woman’s_ estate 


known to Hindu Law and she could dis- 
pose of a reasonable portion of the 
estate for religious and pious purposes. 
It may be mentioned that though the 
settlement deed covered the entire pro- 
perties of the settlor, item No. 2 is. 
only 10 cents and-even the other item 
which is not the subject-matter of the 
second appeal, is stated to be only 68 
cents of dry land. Since no splitting of 
the estate is possible,- being small por- 
tions, we have to uphold the validity 
of the gift on the principle that a 
widow is entitled to dispose of the pro- 


perty for pious and religious purposes. 


In this case, the document recites that 
she executes the same with a view to . 
attain salvation to her soul.” In Kublal 
v. Ajodhya, (1916) ILR 43 Cal 574 
(576): (ATR 1916 Cal 1792), Justice 
Mukherjee, on the point as to whether 
a religious act, for which the alienation 
is made, could be said to be conducive 
to the spiritual welfare of the husband, 
pointed out that according to the test 
of Brihaspati, the husband and the wife 
participate in the effects of . good and 


bad notions and their mutual rela- 
tion was not dissolved by the death 
of either partner. The position 
thus as pointed out in text 
book Hindu Law of Religious and 
Charitable Trusts by Mukherjee, 4th 
Edition comes to this that ‘whatever 


secures religious merit -to the wife is 
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spiritually efficacious to- the husband as. 


well”. The dispésition by Vadivammal, 
therefore, could not be questioned if 
really there was a fractional disposition 
under the settlement deed in favour of 
the temple. 


7. The contention of the 
counsel is that there was a partial dedi- 
cation ~to the extent of Rs. 3 per 
annum and it may be even ‘construed as 
a charge to the extent of Rs. 3 per 
annum on the estate but it could not 
be construed as an endowment as such. 
According to the learned counsel, 
there is no extinction or termination of 
the settlor’s interest in the property 
despite the self-imposed restraint on 
alienation and that therefore no valid 
title was vested in the temple. If the 
endowment is to be construed as to 
take effect subsequent to the death, 
it is also not valid. I am un- 
able to agree with the learned counsel 
that there is no present disposition.. or 
endowment in favour of the temple. 
The document is in vernacular and a 
translation of a relevant portion has 
been already extracted. The ban im- 
posed under the document on alienation 
during her lifetime could only be on 
the. basis that she had settled the pro- 
perty on the temple as otherwise it 
would be otiose. This ban in other 
words brings out the intention to settle 
absolutely. She dealt. with the ‘property 
as if it is her own and wanted to ef- 
face her entire interest in favour of the 
temple reserving only a right to enjoy 
the income from the property subject 
to a further liability to meet the ex- 
pense of lighting a lamp daily in the 
temple from and out of such income 
during her lifetime. This, in my view, 
is a present disposition subject to re- 
serving certain rights of enjoyment to 
the. extent of the excess.. income that 
remains after paying the Government 
taxes and other dues and also meeting the 
lighting expenses. Therefore, I agree 
with the Courts below that there was 
an endowment, though possession was 
postponed till the death of the settlor. 
The temple, therefore, had title to the 
property .and it is entitled to file the 
suit for a declaration of its title. There 
can be- no grounds. to interfere with the 
findings of the Courts below. The se- 
cond appeal accordingly fails and is 
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dismissed. But, there will be no order 
as to costs. 
Appeal dismissed. 
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Mohamed Khan Sahib, Appellant v. 
Ali Khan Sahib and anoen, Respon- 
dents. 

S. A. No. 525 of 1977, D/- 4-11-1980.* 


_ Mohammedan Law — Legitimacy by 
acknowledgment — Child proved bom 
prior to marriage — Principle held not 
applicable. (Evidence Act (1872), S. 112). 


“Where the paternity of a child cannot 
be proved by establishing the marriage 
between its parents at the time of :ts 
conception or birth, Mohammedan Law 
recognises ‘acknowledgment’ as a 
method whereby such marriage and le- 
gitimate descent can be established for 
the purpose of inheritance.” The doc- 
trine could be invoked only where the 
factum of marriage or the exact time 
of the marriage could not be proved 
and not to cases- where the -lawful 
union between the parents of the child 
was not possible as in the case of in- 
cestuous intercourse or an adulterous 
connection and where the marriage 
necessary to render the child legitimate 
was disproved. Since in this case the 
birth certificates showed that the child- 
ren were born long prior to the marri- 
age of the parents they could not be. 
held to be legitimate issues of the 
father invoking the doctrine of ‘ac- 
knowledgment’ by the father. There was 
also no proof of the father having at 
any time prior to the birth of the 
children acknowledged their mother as 
his wife. A child born of ‘Ziana’ could 
not be made legitimate by the doctrine 
of ‘acknowledgment’. AIR 1916 PC 27, 
Foll. ‘(Paras 4 & 5) 


Cases Referred: Chronological Paras 
AIR 1916 PC 27:ILR 38 All 627 4 


JUDGMENT :— The plaintiff is the 
son of Abdul Azeez Khan through his 
wife Amina Beevi. The defendants are 
the sons of the said Abdul Azeez Khan 
through his another wife Hairoon Beevi, 


*Apainst decree of Sub. J.. Karaikal, 
D/- 31-1-1976. 
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As per Ex. A, 1, the marriage between 
the said Abdul Azeez Khan and Hairoon 
Beevi; was on 3-1-1921 and as the 
birth extracts, Exs. A-2 and A-3, the 
defendants were born long prior to the 
marriage between Abdul Azeez Khan 
and Hairoon Beevi The plaintiffs case 
is that the defendants are the illegiti- 
mate sons of his father in view of 
the fact they were born prior to the 
marriage between his father and Hai- 
roon Beevi. The plaintiff has hence filed 
a suit for declaration that the defen- 
dants are‘not the legitimate sons of his 
father and to restrain them by means 
of a permanent injunction from inter- 
fering with the plaintiff's management 
and administration of Saint Veli Yullah 
Thaikkal. The defendant’s contention 
is that there was a valid marriage be- 
tween Abdul - Azeez Khan and their 
mother Hairoon Beevi and their father 
has acknowledged them as his sons. 

2. The trial Court held that the 
identity of the persons mentioned in 
the certificates Exs. A-2 and A-3 have 
not been proved and as there isa 
valid acknowledgment, the defendants 
are the legitimate sons of the plaintiff’s 
father, Abdul Azeez Khan. On appeal 
the lower appellate Court held that 
Exs. A-2 and A-3 relate to the defen- 
dants and at the time of the birth of 
the defendants, there was no _ valid 
marriage between Abdul Azeez Khan 
and Hairoon Beevi, the mother of the 
defendants and as the defendants are 
the illegitimate sons of Abdul Azeez 
Khan, they cannot be made legitimate 
by acknowledgment of their legitimacy 
by the plaintiffs father. The first de- 
fendant has preferred the second appeal 
before this Court. 


3. The learned counsel for the first 
defendant-appellant contended that the 
defendants’ mother has been treated 
as his wife by the father of the plain- 
tiff, and the plaintiff and defendants 
have been continuously living together 
under the same roof and properties 
were also allotted to the defendants in 
the family partition in 1953 and as 
family members, the defendants have 
been permitted to apply sandalwood 
paste to the graveyard of a Muslim 
Saint and as there has been a valid ac- 
knowledgment of their legitimacy by 
the plaintiffs father, they should -be 
held as the legitimate sons of the plain- 
tiff’s father. 


Mohd. Khan v. Ali Khan 
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4. The leading case on the doctrine 
of acknowledgment is the decision of 
the Privy Council in Sadik Husain Khan 
v. Hashim Ali Khan ILR 38 All 627: 
(AIR 1916 PC 27) wherein it was held 
that in cases of uncertainty of legitimate 
descent, an acknowledgment by the 
father raises a presumption `of legiti- 
macy unless the other side can prove 
that the boy whose paternity was ac- 
knowledged was of illegitimate descent. 
The Privy Council has further pointed 
out that when a man and a woman have 
cohabited continuously for number of 
years, the law presumes in favour of 
marriage and against concubinage and 
an acknowledgment involves the asser- 
tion that the father was married to the 
acknowledgee’s mother. So when a 
man -has in his favour a good acknow- 
ledgment of legitimacy, the marriage 
will be held to have been proved and 
legitimacy established unless the mar- 
riage has been disproved. It is, there- 
fore, clear that where the paternity of a 
child cannot be proved by establishing 
the marriage between its parents at the 
time of its conception or birth, Mohame- 
dan Law recognises ‘acknowledgement’ 
as a method whereby such marriage and 
legitimate descent can be established for 
the purpose of inheritance. The Moha- 
medan Law of. acknowledgment of 
paternity can be invoked only where 
the factum of marriage or the exact 
time of the marriage has not been pro- 
ved. The doctrine of acknowledgment 
is based on the assumption of a lawful 
union between the parents of the ac- 
knowledged child. The doctrine, how- 
ever, is not applicable where the law- 
ful union between the parents of the 
child is not possible as in the case of 
incestuous intercourse or. an adulterous 
connection. The doctrine is also not 
applicable where the marriage neces- 
sary to render a child legitimate is dis- 
proved. 


5. In the instant case it can be seen 
from Ex. A. 1 that the marriage between 
plaintiffs father and defendants’ 
mother took place on 3-1-1921, whereas 
the defendants, as per Exs. A. 2 and 
A. 3, were born to their parents long 
prior to the marriage. Thè finding of 
the trial Court that the identity of the 
persons mentioned in Exs. A. 2 and A. 3 
have not been proved is clearly errone- 
ous since the father’s name and the 
mother’s name of the child are mention- 
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ed both in Exs. A, 2 and A. 3 and they 
clearly refer only to the plaintiffs 
father and the defendants’ mother. The 
contention that the residential addres- 
ses are not mentioned in Exs.. A. 2 and 
A. 3 and hence they cannot be taken as 
relating to the defendants cannot be ac- 
cepted since there is no column under 
Exs. A. 2 and A. 3 to give the residen- 
tial.address of the parents of the child. 
The descriptive particulars mentioned 
in Exs. A. 2 and A. 3 regarding the 
parents of the child are sufficient to in- 
dicate that the birth certificates relate 
only to the defendants. There is also 
the evidence of P. W. 1, which clearly 
establish that the birth certificates Exs. 
A. 2 and A. 3 relate only to the defen- 
dants. The genuineness of Exs. A. 2 and 
A. 3 cannot be doubted since they are 
official documents maintained’ accord- 
ing to the procedure contemplated under 
the French Code Civil. Except for a 
bare denial that Exs. A.‘2 and A. 3 co 
not relate to them, the defendants have 
not come forward to establish the ac- 
tual date of the marriage of their father 
with their mother Hairoon Beevi, or 
their actual date of birth. The father’s 
mame and mother’s name given in Exs. 
A. 2 and A. 3 are the same as the name 
of the plaintiff's father and the de- 
fendants’ mother and they cannot be 
brushed aside just as a mere coincidence. 
The trial Court’s finding that in the 
Karaikal region there are many Mus- 
lim parents having the same name as 
mentioned in Exs. A. 2 and A. 3, cannot 
be accepted as there is absolutely no 
evidence in support of that finding.. It, 
therefore, follows that at the time of 
the birth of the defendants there was 
no valid marriage between the plain- 
tiffs father and their mother MHatroon 
Beevi and as the defendants were born 
during the pre-marital stage, they can- 
not be considered as the legitimate sons 
of the plaintiff's father. There is also 
no evidence to show that the plaintiffs 
father had at any time acknowledged 
their mother Haircom Beevi as his wife 
prior to Ex. A. 1. As there was no 
marriage between the plaintiffs father 
and the defendants’ mother prior to 
their birth as evidenced by Exs. A. 2 and 
A. 3, they cannot be held to be legiti- 
mate sons of the plaintiffs father by 
relying on the doctrine of ‘acknowil- 
edgment’. A child born of ‘Ziana’ cannot 


be made legitimate by -acknowledg- 


T. V. Annapalippu Nidhi, 
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ment. Similarly the defendants who 
were born before the date of marriage 
of their mother with the plaintiff's 
father, cannot be held to be legitimate 
sons of plaintiff's father by relying on 
the doctrine of acknowledgment. 


6. In the result, the judgment of the 
lower, appellate Court is confirmed and 
the appeal fails and stands dismissed, in 
the circumstances without costs. . 


Appeal dismissed. 
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Thillai Vazhandanar Annapalippu 
Nidhi, Tirupanandal, Petitioner v. State 
of Tamil Nadu and‘another, Respondents. 

Civil. Revn, Petn. No. 2287 of 1980, 
D/- 21-10-1980.* 


Tamil Nadu Land Reforms (Fixation 
of Ceiling on Land) Act (58 of 1961) (as 
amended by Act 37 of 1972), Ss. 9 (2) 
(b), 78 (2) and 80 — Appeal under Sec- 
tion 78 from order of Authorised OM- 
cer — Delay in filing of — Land Tri- 
bunal not competent. to condone be- 
yond the permitted limit. (Limitation 
Act (1963), S 


. Under sub-section (2) of Section 78 of 
the above Tamil Nadu Act the Land 
Tribunal was empowered to condone 
the dealy not exceeding 30 days in the 
filing ‘of the appeal from the orders of 
the Authorised Officer made under Sec- 
tion 9 (2) (b). In view of such limited 
power conferred by Section 78 (2), Sec- 
tion 80 of the Act did not mention Sec- 
tion 5 of the Limitation Act as being 
applicable to the appeals. Therefore, the 
Land Tribunal would not be competent 
to condone delay where the Government’s 
appeal was filed beyond 60 days of the 
date of the order. Where the Land 
Tribunal’s order condoning the delay 
exceeded its limited power under Sec- 
tion 78 (2) the final order under the 
appeal must be set aside. The order of 
the Authorised Officer was restored. 
(Paras 3 & 4) 
S. Gopalan, B. Kumar and R. Longa- 
nathan, for Petitioner; N, R. comer 
for Respondents. 


*To revise order of Land Tribunal (Dist. 
. Revenue Officer.) Thanjavur, D/- 
26-11-1979. 
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- ORDER :— Thillavazh Andanar An- 
nam Palippu Nidhi, a trust represented 
by its trustee, is the petitioner in this 
Civil Revision petition, which is directed 
against the order of the Land Tribunal 
(District Revenue Officer), Thanjavur, 
holding that the trust in question is en- 
titled to hold only 5 standard acres 
under Section 5 (1) (d) (ii) of the Tamil 
Nadu Land Reforms (Fixation of Ceiling 
on Land) Act, 58 of 1961 as amended 
by Act 37 of 1972 (hereinafter referred 
to as the Act). The trust in question 
had been created by the Head of Thirup- 
pannandal Mutt Sri-la-Sri  Kasivasi 
Muthukumaraswami Thambiran, under 
a deed of trust dated 16-7-1954 and the 
trust held agricultural lands of an ex- 
tent of 199-33 ordinary acres equiva- 
lent to 185-23 standard acres as on 1-3- 
1972, in Ukkaraji Village, Kumbakonam 
taluk. The Head of the Mutt has been 
constituted the trustee of this trust. 
Proceedings under the Act were initiat- 
ed against the trust by the Authorised 
Officer (Land Reforms). In response to 
a notice in Form 4, the manager of the 
Mutt representing the trustee filed a 
statement of objections on 6-11-1976 
and it had been stated therein that 
though the trust is known as Thillavazh 
Andanar Annam Palippu Trust, its pur- 


poses are both religious as well as 
charitable and as the lands held 
by the trust are controlled by 
the Kasi ‘Mutt of Thiruppanandal, 


such trust lands are also exempt under 
Section 2 (3) (b) of the Act as‘ amended 
by Act 37 of 1972 on the ground that 
the lands owned by the Mutt are ex- 
empt from the provisions of the Act. 
The Authorised Officer (Land Reforms), 
Thanjavur, on a consideration of the 
terms of the trust deed in the light of 
the provisions of the Act, held that 
the trust was formed for religious and 
charitable purposes and that it is a pub- 
lic trust which was in existence on the 
date of the commencement of Act 37 
of 1972, that is on 1-3-1972 and the 
trust is a religious trust of a pub- 
lic nature as well. It was also 
further held by the Authorised 
Officer that though the lands stand re- 
gistered in the name of the trust, they 
are held and administered by the Head 
of ‘Thiruppanandal Mutt and, therefore, 
in view of the finding that the trust is 
a religious. trust of a public nature, 


further proceedings should be dropped. 


T. V. Annapalippu Nidhi, Tirtipanandal v. State ~ 


A.I R. 


Aggrieved by this, the respondent here- 
in preferred an appeal in L. T, C, M. A 
No. 36 of 1979 before the Land Tribunal 
(District Revenue Officer), Thanjavur. 
The Land Tribunal held that the lands 
in question are held by Thillaivazb 
Andanar Annam Palippu Trust and not 
by the Kasi Mutt and that the primary 
intention of the founders of the trust 
is only to set apart properties for chari- 
table purposes and hence the trust 
cannot be treated as a trust for public 
purpose of a religious nature, In this 
view, the Land Tribunal concluded that 
the trust is entitled to hold only 5 
standard acres and allowed the appeal. 
It is the correctness .of this order of the 
Land Tribunal that is questioned by the 
trust in this Civil Revision petition. 


2. The learned counsel for the peti- 
tioner raised two contentions. The first 
is, that the appeal in L. T. C. M. A. 
No. 36 of 1979 preferred by the respon- 
dent before the Land Tribunal, Thanja- 
vur, was barred by limitation. and. 
therefore, the Land Tribunal was in 
error in proceeding to entertain the 
appeal and dispose of the same. Ac- 
cording to the learned counsel for the 
petitioner, the Authorised Officer (Land 
Reforms), Thanjavur, passed an order 
on 9-11-1976 and this order was com- 
municated to the respondent on 5-12- 
1976. Relying upon these dates, the 
learned counsel for the petitioner sub- 
mits that under Section 78 (1) of the 
Act, the respondent should have prefer- 
red an appeal to the Land Tribunal on 
or before 15-1-1977 or at least before 
15-2-1977, with- an application to condone 
the delay and that not having been so 
done. so the appeal filed by the respon- 
dent on 30-4-77 before the Land Tribu- 
nal was clearly out of time. The learned 
counsel for the respondent, on the other 
hand, would however accept the cor- 
rectness of the date of the order of the 
Authorised Officer as well as the date 
of receipt of that order by the respon- 
dent, but contends an application in 
I. A. No. 759 of 1978 to condone the 
delay had been made and ordered and, 
therefore, the petitioner cannot claim 
that the appeal before the Land Tribu- 
nal preferred by the respondent was 
out of time. Before proceeding to con- 
sider these contentions, it is necessary 
to note certain statutory provisions. It 
is not in dispute ‘that the Authorised 
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Officer in the present case passed an 
order under Section 9 (2) (b) of the Act. 
Section 78 of the Act provides thus: 

“Appeal to Land Tribunal. — (1) 

- Against any decision of the Authorised 
Officer under Sections 9 (2) (b), 10 (3), 
(4), (5), 16 (3) (a) (ii), 20, 22, 50 (4), 
51 (1), (2), 52, 61 (3) (b) or 102: (2) (b) 
the Government may within thirty 
days from the date of the decision and 
any person aggrieved by such decision, 
may within sixty days from the date 
of such decision, appeal to the Land 
Tribunal. 

(2) The Land Tribunal may admit an 
appeal presented after the expiration 
of the period mentioned in sub-section 
(1), but not exceeding thirty days if it ‘s 
satisfied that the party concerned had 
sufficient cause for not presenting it 
within the said period. 

(3) On receipt of an appeal under 
Sub-section (1), the Land Tribunal, after 
giving the parties a reasonable opportu- 
nity of being heard, shall — 


(a) determine a case finally; 

(b) remand a case; 

(c) take additional evidence or re- 
quire such evidence to be taken by the 
Authorized officer”. 

3. Section 80 of the Act runs thus: 

“Limitation Act to apply to appeal 
under Section 78 or 79. — The provi- 
sions of Section 4 and of  sub-sections 
(1) and (2) of Section 12 of the Indian 
Limitation Act, 1908 (Central Act IX of 
1908), shall, as far as may apply to any 
appeal under S. 78 or 79”. 

The order in the present case had 
been passed by the Authorised Officer 
on 9-11-1976 and communicated to the 
respondent herein on 15-12-1976 and 
according to Section 78 (1) read with 
Section 80 of the Act, the appeal before 
the Land Tribunal should have been 
presented by the respondent on or be- 
fore 15-1-1977. Section 78 (2) of the 
Act provides for a limited application 
and exercise of powers analogous to 
Section 5 of the Indian Limitation Act, 
in that the Tribunal is empowered to ad- 
mit an appeal presented after the period 
of thirty days provided delay does not 
exceed thirty days and the Land Tri- 
bunal is satisfied that the party con- 
cerned had sufficient cause for not pre- 
senting the appeal within the period of 
thirty days. Presumably, because of 
this very limited application of the prin- 
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ciple of Section 5 of Indian Limitation 
Act under Section 78 (2). of the Act, no 
reference to Section 5 of the Indian 
Limitation Act has been made under 
Section 80 of the Act. In the present 
case, it is not in dispute that the appeal 
should have been filed on 15-1-1977 
and that even making provisions for the 
extended period of limitation by the. 
application of Section 78 (2) of the Act, 
the appeal ought to have been filed on 
or before 15-2-1977. But the appeal 
had been presented before the Land 
Tribunal only on 30-4-1977. It is thus 
obvious that even after invoking Sec- 
tion 78 (2) of the Act and exercising the 
powers thereunder in favour of the re- 
spondent, the Land Tribunal did not 
have the power at all to condone the 
delay, as even after the exercise of 
such power, the dealy up to 15-2-1977 
alone could have been condoned and 
not the further dealy up to 30-4-1977. 
In this view it must be held that the 
Land Tribunal by reason of Section 78 
(2) of the Act, did not have the power 
at all to condone the delay beyond 15-2- 
1977 and therefore the order in I. A. 
759 of 1978 purporting to condone the 
dealy up to 30-4-1977 cannot be taken 
advantage of by the respondent to. say 
that the appeal was filed in time. This 
position when pointed out to the learned 
counsel for the respondent, was not dis- 
puted by him and indeed, the learned 
counsel for the respondent fairly con- 
ceded that the Land Tribunal did not 
have the power to. condone the delay 
beyond 15-2-1977 and that the order 
in I. A. No. 759. of 1978 purporing to 
condone the dealy up to 30-4-1977 is of 
no avail, In view of this, since the ap-- 
peal had been preferred by the respon- 
dent before the Land Tribunal only on 
30-4-1977 and even after the exercise 
of the powers under Section 78 (2) of 
the Act, the delay beyond 15-2-1977 
could not be condoned and this position 
is also not disputed by the learned 
counsel for the respondent, it must be 
held that the appeal preferred by the 
respondent in L. T. C. M. A. No. 36 of 
1979 before the Land Tribunal (District 
Revenue Officer), Thanjavur was barred.|. 
The Land Tribunal, therefore, could 


‘not have dealt with this appeal at all 


as one having been preferred within 
time. The first contention of the learn- 
ed counsel for the petitioner has, there- 
fore to be upheld. 
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4.: The learned counsel for the peti- 


toner next contended that the Land 
Tribunal erred in its construction of the 
terms of the trust deed and in arriving 


at the conclusion that the trust con- 
stituted thereunder is a charitable 
trust. In view of the acceptance of the 


first contention of the learned counsel 
for the petitioner that the appeal before 
the Land Tribunal was out of time and 
could not, therefore, be dealt with by 
the Land Tribunal, it is unnecessary to 
go into this question. The. order of the 
Land Tribunal passed in arn appeal pre- 
sented to it after the period prescribed 
for such.an appeal had expired and 
even beyond the period of the permitted 
or excusable delay cannot, therefore, be 
sustained. Consequently, the order of 
the Land Tribunal is set aside and that 
of the Authorised Officer (Land Reforms) 
restored. ‘The Civil petition is allowed. 
No costs. f 
Petition allowed. 
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Sreenivasan Chettiar, Petitioner v. 
R. M. Kalyani Ammal, Respondent. 

C. R. P. No. 1594 of 1979, D/- 27-6- 
1980.* i 

Tamil Nadu Buildings (Lease and Rent 
Control) Act (18 of 1960), Section 23 (as 
. amended by Act 23 of 1973) — Appel- 
late Authority — Powers of — Addi- 
tional grounds of appeal — Permission 
to raise — Appellate Authority can 
grant permission so long .as appeal has 
not been disposed of. l 


. So long as the appeal has not been 
disposed of, the granting of permission 
to raise additional grounds of appeal 
would be part of the power to decide 
the appeal itself. This would be so be- 
cause under Section 23 (3) of the Act, 
it is not as if the hearing of the ap- 
peal is confined only to those grounds 
of appeal raised against the order of 
the Rent Controller but the decision is 
on appeal against the order of the Con- 
troller as a whole and not limited to 
only those grounds upon which an ap- 
peal had actually been preferred. 


*Against order of Appellate Authority 
(Sub. Judge of Madurai), D/- 11-8- 
1979. = 
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Though it is clear from the language of 
Section 23 that the Appellate Authority 
constituted under the Act is not a court 
as normally understood and accepted 
and consequently it had no 
powers as such to permit the raising of 
additional grounds of appeal, yet Sec- 
tion 23 (3), would enable the Appellate 
Authority in the process of hearing the 
appeal to decide the appeal not only 
on grounds which have been raised be- 
fore, but also on other grounds which 
may be raised later. In the absence of 
any bar on a litigant analogous to O. 41, 
R. 2, C. P. C., such a power in the Ap- 
pellate Authority is available. The 
conduct of the appeal so long as it is 
pending is entirely in the hands of the 
Appellate Authority, that Authority be- 
ing statutorily vested with the authority 
to decide. -If the appeal had not been 


disposed of, then the hearing of the ap- 


peal is well within the jurisdiction of 
the Appellate Authority. Therefore, 
when a party for good and sufficient rea- 
sons is able to convince the Appellate 
Authority that he could not raise a 
point earlier, it would certainly be 
open to the Appellate Authority to con- 
sider those points and objections as well, 
as long as the appeal remains undispos- 
ed of. Such a power is really part of 
the power of the Authority to decide 
the correctness or otherwise of the order 


- of the Rent Controller statutorily com- 


mitted to it and not an independent in- 
herent power. (Para 4) 


P. Pandi, for Petitioner; Abdul Wahab, | 


for Respondent. 
ORDER :— The point debated in this 


civil revision petition at the instance of 


the tenant who figures as the petitioner 
herein ‘is, whether the Appellate Au- 
thority functioning under Section 23 of 
the Tamil Nadu Buildings (Lease and 
Rent Control) Act 18 of 1960, as amend- 
ed by Act 23 of 1973 (hereinafter refer- 
red to as the Act) and the rules framed 
thereunder has powers to grant permis- 
sion to raise additional grounds in a 
pending appeal. The respondent herein 
filed an application in R.'C. O. P. 
No. 655 of 1977 against the petitioner 
under Section 14 (1) (b) of ‘the Tamil 
Nadu Buildings (Lease and Rent Con- 
trol) Act on the ground that she requir- 
ed the building in the occupation of the 
petitioner for the purpose of demoli- 
tion and reconstruction. The building, 
according to the respondent,- is an old 


inherent -~ 
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me and consists of several tenements. 


Jlaiming that she had the means to put. 


ıp the contruction and had also sub- 
nitted a plan for the proposed building 
and that. she required the building in 
he occupation of the petitioner for 
he immediate purpose of demolition 
and reconstruction of a new and a 
nodern building in accordance with the 
ylan submitted, the respondent prayed 
for an order of eviction against the 
yetitioner giving an undertaking that 
the entire building will be demolished 
within three months from the date 
m which possession is taken. 

2. That application was resisted by 
the petitioner on the ground that since 
the building consiste of several tene- 
ments some of which had already been 
sold to the tenants in occupation, it is 
not possible to demolish building and 
to construct a new building in the site. 
[t was also the further case of the 
petitioner that the respondent negotiai- 
ed for the sale of the respective 
tenements to the tenants including the 
petitioner and since the respondent 
wanted a very high price and the peti- 
tioner was unable to pay that amount, 
there was a demand for payment of 
higher rent which was not agreed to by 


the petitioner and hence the petitioner . 


claimed that the application for eviction 
was filed with the oblique motive of 
securing an order for eviction against 
the petitioner. The petitioner further 
set up an agreement dated 9-4-1976, en- 
tered into between himself and the re- 
spondent by which he claimed that he 
had agreed to purchase the portion in 
his occupation wherein he is carrying 
on business and had also paid an ad- 
vance of Rs. 3000. The buliding was also- 
stated by the petitioner to be a strong 
one which does not require immediate 
demolition and reconstruction. 


3. The learned Rent Controller (Dis- 
trict Munsif) Madurai town, held on a 


consideration of the evidence of the 
Kariasthar of the respondent ex- 
amined as P. W. 1, the submis- 
sion of the plan and the | undis- 
puted means of the respondent and 
other circumstances, that the respon- 


dent bona fide required the premises 
in the occupation of the petitioner for 
the purpose of demolition and recon- 
struction. On this conclusion, an order 
for eviction was passed against the peti- 
tioner granting him two months’ time 
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to vacate the premises. Aggrieved by 
this, the petitioner preferred an appeal 
before the Appellate Authority (Princi- 
pal Subordinate Judge) Madurai, under 
Section 23 of the Act. In the Memoran- 
dum of appeal, the petitioner had set out 
the grounds of attack against the order 
of the Rent Controller. Realising that 
the plea that the sale agreement be- 
tween the petitioner and the respon- 
dent had brought about a change in the 
jural relationship of landlord and tenant 
which existed before and that therefore 
the respondent is not entitled to file an 


- application for eviction, had not been 


specifically put forth, the petitioner 
filed an interlocutory application pur- 
porting to be under Rule 15 of the 
Tamil Nadu Buildings (Lease and Rent 
Control) Rules 1974, praying to receive 
certain additional grounds of appeal in 
this regard filed by the the petitioner. 
The Appellate Authority (Principal Sub- 
ordinate Judge), Madurai, by its order 
dated 11-6-1979, held that there is no 
provision in the Act to receive addi- 
tional grounds in an appeal and that 
Rule 16 .(2) brought to its notice by ihe 
petitioner has no application whatever 
to this case and consequently, rejected 
the petition filed by the petitioner. It 
is the correctness of this order that is 
challenged in this revision. 


4. The learned counsel for the peti- 
tioner contends that the Appellate 
Authority constituted under Section 23 
of the Act, though designated as such, 
is exercising quasi-judicial functions 
and consequently, it has an inherent 
power to permit the raising of addi- 
tional grounds of appeal. Support for 
this argument is sought to be drawn 
on the analogy of the power of the Ap- 
pellate Authority to rectify mistakes 
made by inadvertence so long as the 
exercise of such a power does not 
amount to a review of adjudication al- 
ready made. In addition, it is also con- 
tended that though the Appellante Au- 
thority is a statutory functionary under 
the provisions of the Act nevertheless 
it is not divested of an inherent power 
to permit such procedures as are ren- 
dered imperative by the principles of 
natural justice, even though there may 
be no explicit reference to such a pro- 
cedure either in the Act or in the Rules. 
Section 28 (1) (a) empowers the Gov- 
ernment by notification to confer on 
such officers and authorities as it thinks 
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fit, the powers of Appellate Authorities 
for the purposes of the Act in ‘such 
areas and in such classes of cases as 
may be specified in the order. The 
right of appeal on an aggrieved person 
is conferred under Section 23 (1) (b) 
of the Act. The power to stay further 
proceedings pending the decision on the 
appeal is conferred on the Appellate 
Authority under Section 23 (2) of the 
Act. Section 23 (2) provides for the man- 
ner of disposal of the appeal. That con- 
templates the calling for the records of 
the case from the Controller and the 
giving of an opportunity to the parties 
of being heard and after such enquiry 
as may be thought fit either personally 
or through the Controller rendering a 
decision in the appeal. Rule 15 prescribes 
the procedure for the filing of appeals 
and Rule 16 makes provision for the dis- 
posal of appeals under Section 23 of 
the Act. Neither Rule 15 nor Rule 16 
throws any light on the power of the 
Appellate Authority to permit the rais- 
ing of additional grounds in the appeal 
before the Appellate Authority. It must 
be noticed that the Act itself does not 
contain any provision regarding the ap- 
plication of the provisions of the Civil 
Procedure Code and indeed, the Act is 
a self-contained Code with 
matters, provisions for which have been 
made.. There are instances which indi- 
cate that there is a clear manifestation 
that the provisions of the Civil Proce- 
dure Code are not intended to apply to 
the proceedings under the Act. The 
provision for bringing on record the 
legal representatives within one month 
from the date of death or the date of 
knowledge, as the case may be, is one 
such. Where the provisions of the Civil 
Procedure Code are made applicable, 
then it is so stated. For instance, in 
relation to the provision for. the execu- 
tion of orders of eviction, specific pro- 
vision is made that the order shall be 
executed as an order of a civil Court, 
and that for that purpose the Controller 
shall have all the powers of the civil 
Court., It would be thus obvious that 
but for this such a power would not be 
_available in the Controller. These in- 
stances indicate that generally there is 
an exclusion of the applicability of the 
provisions. of the Civil Procedure Code, 
and where it is either made -applicable 
- or intended ‘to apply, ‘provision is made 


to that effect. It cannot” 
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regard: to. 


thereřore“be ` 


readily assumed that a `provision like 
Order 41, Rule 2, Civil P. C., which 
prohibits an appellant from urging or 
putting forth any ground of objection 


not set out in the memorandum of ap- ` 


peal without leave of Court, applies to 
an appeal before the Appellate Auth- 
ority constituted under Section 23 of 
the Act. From the language of Sec, 23 
of the Act, it is clear that the Appel- 
late Authority constituted under Sec. 23 
of the Act is not a Court as normally 
understood and accepted - and conse- 
quently, the procedures of a civil Court 
cannot be applied to those authorities. 
But then the question stil remains 
whether in the absence of any specific 
provision either in the Act or in the 
Rules, a litigant who has by inadver- 
tence omitted to raise a ground of ob- 
jection against the order of the Rent 
Controller -should be precluded from do- 
ing so. To negative the putting forth 
of such a ground would be to bar a 
party from setting out what might be 
a vital objection to the order appealed 
against and in my view, so long as the 
appeal has not been disposed of, the 
granting of permission to raise addi- 
tional grounds of appeal would be part 
of the > power to decide the appeal ‘it- 
self. This would. be so because under 
Section 23 (3) of ‘the Act, it is not as 
if the hearing of the appeal is confined 
only to those grounds. of appeal. raised 
against the order of the Rent Controller 
but the decision is on appeal against 
the order of the Controller as a whole 
and not limited to only those grounds 
upon which an appeal had actually 
been preferred. Though the Appellate 
Authority constituted under the Act is 
not a Court and consequently it had no 
inherent powers as such to permit the 
raising of additional grounds of appeal, 
yet Section 23 (3), would enable the 
Appellate Authority in the process of 
hearing the appeal to decide the appeal 
not only on grounds which have been 
raised before, but also on other grounds 
which may be raised later. In the ab- 
sence of any bar on a litigant analo- 
gous to Order 41, Rule 2, Civil P. C., 
such a power in the Appellate Auth- 
ority is available. The conduct of the 
appeal so long as it is pending is en- 
tirely in the hands of the Appellate Au- 
thority, that Authority being statutorily 


vested with the authority to. decide. If 
the appeal had. not beén “disposed of, 
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then the hearing of the appeal is- well- 
within the jurisdiction of the Appellate 
Authority. Therefore, when a party -for 


good and sufficient reasons is able to 
convince the Appellate Authority that 
he could not raise a point earlier, it 


would certainly be open to the Appel- 
late Authority to consider those points 
and objections as well, as long as the 
appeal remains undisposed of. Such a 
power is really part of the power of 
the Authority to decide the correctness 
or otherwise of the order of the Rent 
Controller statutorily committed to. it 
and not an independent inherent -power. 
In the present case, if the petitioner is 
permitted to raise the additional points 
sought to be raised by him, no pre- 
judice will be caused to the respondent 
because the necessary facts have al- 
ready been pleaded before the Rent Con- 
troller and the respondent has not been 
in any manner taken by surprise. For 
the aforesaid reasons, the Appellate 
Authority was in error when it declin- 
ed to permit the petitioner to raise the 
` additional grounds in support of his 
appeal now pending before it. Conse- 
quently, the order of the Appellate 
Authority rejecting. the application filed 
by the petitioner is set aside and it is 
directed to entertain the application 
and permit the petitioner to put. forth 
additional grounds in. support of the 
appeal. The civil revision Pelion is 
allowed accordingly: No costs. 
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BALASUBRAHMANYAN, J. 

Saradamani, Petitioner v. Rajendran, 
Respondent. 

Civil Revn. Petn. No. 1102 of. 1977, 
D/- 18-3-1980.* 

Civil P. C. (5 of 1908), Order 9, Rule 
13 and Order 32, Rule 9 — Suit for 
partition decreed ex parte against minor 
— No prejudice caused to minor — 
Decree passed by Court could. not be 
said to be a nullity — Order 32, Rule 9 
is not attracted. 

Where in a suit for partition the 
minor defendant was represented by 
her mother as her guardian who -was 


*To revise decree of Sub. J., Coimba- 
tore, D/- 12-4-1977. 


- EY/EY/C216/81/SMA/DVI ; 





‘Saradamani. v. 


‘defendant. Both these defendants 
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also impleaded in the suit in her own 
right. but failed to appear when the 
suit was posted for trial and therefore 
the minor and her guardian were set ex 
parte but the shares of the plaintiff and 
the minor were determined by the final 
decree passed by the Court and no pre- 
judice was caused to the minor the 
decree could not be said to be a nullity 
merely because the guardian had allow- 
ed the suit to be determined ex parte 
which could not be said to be gross 
negligence on the part of the guardian. 
In such a case. O. 32, R. 9 would not be 
attracted. In such a case, `t is not in- 
cumbent upon the Court to appoint a 
fresh guardian -before proceeding fur- 
ther with the trial. Case law discussed. 

(Paras 6 and 9} 


Cases Referred: Chronological Paras 


AIR 1973 Mad 12:85 Mad LW 574 : ` 


AIR 1957 Mad 395 
AIR 1951 SC 280:1951 All LJ 127 
AIR 1936 Mad 479 


` K. Srinivasan, for Petitioner; N. B. 
Dominique, for Respondent. 
ORDER :— This civil revision peti- 


tion raises the question as to whether 
a decree obtained against a minor de- 
fendant ex. parte can be regarded as a 
nullity, after the minor comes of age 
and accuses the guardian ad litem of 
improperly allowing the suit to be dis- 
posed of ex parte. 


2. The petitioner in this civil revi- 
sion petition was a party to a partition 
suit. She was impleaded as the 5th 
defendant. She wasa minor at the 
time, represented in the suit by her 
mother and guardian who was also im- 
pleaded in her own right, as the first 
op- 
posed the partition suit. They filed a 
written statement to that effect. It 
came to pass, however, that on- the day 
when the suit was posted for trial, and 


was called, the minor’s guardian did 
not turn up. Learned counsel, who 
had entered appearance both for the 


minor and her guardian inthe suit, then 
reported no instructions. On this re- 
presentation the Court set them ex 


.parte and proceeded to pass an ex parte 


preliminary decree as against them. In 
due course, & final decree in the suit 


followed. The plaintiffs share in ~ the 


suit- properties was declared: as 3/20 
under the preliminary decree. Under 
the final decree, the plaintif was al- 
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lotted certain items as and towards his 
share. These items were in the posses- 
sion of the 5th defendant. The plaintiff 
accordingly filed an execution peti- 
tion against the 5th defendant for deli- 
very of possession. By this time the 
5th defendant had attained majority 
and was also duly declared as a major. 
At that stage, she moved an ap- 
plication before the execution court 
for a declaration that the ex parte de- 
crees passed against her were nullities 
and hence cannot be executed as against 
her. Her contention was that she had 
not been properly represented in the 
suit during her minority by her mother 
as guardian ad litem. The executing 
Court did. not- accept this contention, 
and dismissed her application. 


3. In this civil revision petition 
brought by the fifth defendant, her 
learned counsel Mr. K. Raghunathan 


urges that the action of the guardian 
in allowing an ex parte decree to be 
passed against the minor showed that 
the guardian had not exercised due 
diligence in protecting the minor’s 
interests, 


4. This submission, in the way it is 
made, cannot be accepted. For, all we 
have in this case is that the two de- 
fendants were not ex parte and the de- 
cree for partition was passed ex patte 
as against them. Beyond this, no mate- 
rial is put forward to show in what 
manner the passing of the ex parte de- 
cree had prejudiced the interests of the 
minor fifth defendant. On the contrary, 
under the ex parte decree the fifth de- 
fendant’s share also had been duly de- 
clared in the suit properties. Prima 
facie, therefore, there was no prejudice 
caused to the minor defendant by her 
having been set ex parte in the suit. 


5. Mr. Raghunathan then advanced 
the argument that when the Court set 
the. minor defendant ex parte owing to 
the absence of her guardian, it had, at 
the same time, a duty to appoint a 
fresh guardian to take the place of the 
first defendant before it proceeded fur- 
ther ‘with the trial of the suit. The 
‘obvious implication in this argument is 
that where a minor defendant figures 
in a suit, the Court owes a special duty 
to the minor and must see to it that 
the minor: does not- go without re- 
presentation.” I reject the suggestion as 
untenable. ‘In my judgment, the court 
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does not have to assume additional re- 
sponsibility towards a defendant 
merely because he happens to bea 
minor at the time. On the contrary, a 
just and proper trial procedure de- 
mands that the court deals with a 
minor in the same way as it treats any 
other party before it. Wherever the 
court is put under a special responsi- 
bility towards a minor litigant, the 
Code of Civil Procedure has made 
special provision therefor. Order 32 rule 
7 is a case in point. This rule declares 
that an agreement or compromise en- 
tered into on behalf of a minor, who is 
a party to a suit, shall be voidable 
against all parties other than the minor 
if the compromise is entered into 
without leave of ‘court. The same rule 
bars a next friend or guardian entering 
into a compromise in the suit on be- 
half of the minor without the leave of 
the Court. The rule lays down the pro- 
cedure for detaining leave of Oourt to 
enter into compromise on behalf wf the 
minor. Similar provision is mot to be 
found in the Code dealing with a situa- 
tion in which a minor defendant jis set 
ex parte or a minor’s suit iis dismiss- 
ed for default. Order 9, Rule 13 of 
the Code enables the Court to set -aside 
an ex parte decree. It also lays down 
the procedure therefor. This rule is 
quite general in its application. It ap- 
plies to all ex parte decrees. No special 
provision is made for setting aside ex 
parte decrees against minors. 


6. Mr. Raghunathan drew my atten- 
tion to Order 32, Rule 9 of the Code. 
Inspired by this provision, the urged 
that if a guardian ad litem should leave 
the minor in the lurch, the Court must 
rush to the minor’s succour, suo motu, 
and not only appoint a substitute guar- 
dian, but also set aside any order that 
might have been passed against the 
minor, all as a matter of course, This 
argument does not find support in ‘O. 32, 
Rule 9. No doubt, the rule enables a 
minor to move the Court to remove the 
guardian who does not do his duty and 
get another guardian appointed to re- 
present him in the suit. But even ‘this 
procedure involves a relative applica- 
tion being moved before the Court by 
some one acting for the other. The 
Code does not contemplate that the 
Court should itself take the initiative 
by an inner usage of its own, to ‘pro- 
tect? the minors interests ‘according to 
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its own lights. I can very well under- 
stand why the Code does not cast any 
such burden of responsibility on the 
Court. Im a suit or other contentious 
proceeding, the Court’s role is not in- 
vestigation, but adjudication. Facts come 
to light only at the trial or other in- 
quiry, on basis of evidence let in by 
parties. The Court cannot assess any 
factual situation, excepting on the evi- 
dence on record. This is by reason why 
even a genuine grievance of a minor 
litigant has to be brought before the 
Court by overt action of the parties. 
The Court cannot, and ‘should not en- 
ter into the arena even for the 
sake of protecting the interests of ‘the 
minor. The position, of course, is dif- 
ferent where the Court exercises over 
infants its ward jurisdiction. But so 
' far as suits. go. where a minor is array- 
ed as one of the parties, Courts cannot 
move suo motu to make any order in- 
tended’ to protect the minor’s interests. 
7. Mr. Raghunathan drew my atten- 
tion to Order 32, Rule 3 of the Code, 
which requires the Court to appoint a 
proper person to be a guardian- for the 
minor in a suit. Learned counsel point- 
ed out that the mother in this case 
was not ‘appointed by order of Court. I 
do not think this circumstance makes 
for any difference to my conclusion. 
Although the Court did not appoint the 
mother as guardian, it cannot be gain- 
said that she is minors tegal guardian. 
Ithas been held that where the natural 
orlegal guardian represents the minor in 
a suit, the mere absence of a formal 
Court order appointing him or her as 
guardian ad! liteny will not vitiate the 
decree against the minor. See’ Rangam- 
mal v. Minor Appasami, (1972) 85 Mad 
LW 574: (AIR 1973 Mad 12). Raghavan J. 
in that case held that the decree pass- 
ed against a minor in such a case is 
not a nullity. f l 


All this is. not to say that a minor, on 
coming of age, cannot avoid a decree 
passed: against him during his minority. 
He can, provided he establishes that the 
guardian who represented him in the 
Suit was grossly negligent in the con- 
duct of the suit. But it must also be 
shown that the resulting, decree. passed 
by the Court had caused serious pre- 
judice to the minor by reason of the 
negligence .of the Court guardian. In 
Bishnudeo Narain v. Saogeni Rai, AIR 
1951 SC 280 the question was whether 
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partition decree passed on the basis of 
& compromise was’a nullity, when the 
guardian: had. entered into the compro-, 
mise -without the leave ofthe Court. 
Several questions arose in the case be- 
fore the Supreme Court. The Court 
pointed out, that a compromise decree 
passed without the leave of the Court 
was not altogether a nullity, but was 
merely. voidable at the option of the 
minor whose guardian was a party to 
the compromise. The -Court proceeded 
to hold that in order to- avoid a parti- 
tion decree, a minor must show that 
the division was unfair and unjust to 
him, and where the complaint is against 
the guardian ad litem, the minor must 
show fraud or negligence on the part 
of the guardian. 

8. In the present case all that has 
been urged is that the decree for parti- 
tion was passed ex parte as against 
the minor. That by itself cannot show 
that the guardian had been grossly 
negligent or had perpetrated a fraud on 
the minor. It might well be that the 
guardian did not consider it in the 
interest of the minor to put up any 
resistance to the partition suit, with u 
view to save costs which would have 
had to be incurred from out of the 
minor’s estate. It has been held that 
it is no part of the duty of a guardian 
to raise frivolous defences at the cost 
and expense of the minor’s estate: vide 
Marudamuthu Khander v. P. S. AR. 
Arunachalam Chettiar, AIR 1957. Mad 
395. In an earlier decision, Daiva 
Ammal v. Salvaramanujam, AIR 1936 
Mad 479, the same position had been 
laid down. The question in that case 
was posed as under — 

“Can a guardian who, after defend- 
ing the suit bona fide and conducting it 
to the best of his ability, elect to abide 
by the decision given by the Court 
without preferring an appeal against it, 
holding it to be correct, and that an 
appeal would be useless, be said to 
have acted negligently in not prefer- 
ring the appeal.” 

The answer was formulated thus — 

“In the circumstances, we cannot con- 
alder the failure to prefer an appeal as 
negligence on the part of the guardian.” 

9. In the present case..there is no 
controversy about the respective shares 
allotted to the plaintiff and the 5th de- 
fendant.. That being so, the mere fact 


that the guardian had -allowed the suit 
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to be- determined ex parte cannot be 
regarded as amounting to gross negli- 
gence on the guardian’s part. The peti- 
tioner cannot, therefore, ask for a de- 
claration that the decree itself was a 
nullity. 


10. This revision petition is accord- 
ingly dismissed. There will, however, 
be no order as to costs. 


Petition dismissed, 
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JUDGMENT :— The first defendant 
R. S. Muthuswami Gounder, who has lost in 
both the Courts below, is the appellant 
in this second appeal. The plaintif A. 
Annamalai filed the suit for a declaration 
of his title to the suit property and for 
recovering vacant possession of the same 
and also for a mandatory injunction 
directing the demolition of the superstruc- 
ture put up on the property by the first 
defendant and for damages of Rs. 200 for 
use and occupation of the property by the 
first defendant at Rs. 100 per mensem 
from the middle of January 1972. 


2. The suit property is a vacant site 
measuring 42 ft. east to west and 136 ft. 
north to south on the.west and 126 ft. 
ncrth to south on the east, in T. S. 
No. 907/2 in Erode Municipal town, stated 
to be in three plots. According to the 
plaint, T. S. No. 907/2 belonged to defen- 
dants 5 to 7 and some other co-sharers. 
Defendants 5 to 7 got for their share in 
the partition effected under Ex. A. 1, 
dated 6th May 1967, the portion marked 
A, B, C, D in the plaint plan measuring 
270-1/2 ft. east to west on the south. 
225-1/2 ft east to west on the north, 162- 
1/2 ft. north to south on the west and 
115-1/2 ft. north to south of the east. These 
defendants 5 to 7 sold under Exs. A. 3, 
A. 4 and A. 5 all dated 19th July 1967 
three plots marked 1 to 3 in the plaint 
plan to the plaintiff, the third defendant 
and the fourth defendant respectively. 
Defendants 5 to 7 sold the plot- marked 
No. 4 in the plaint plan to the tenth def- 
endant under Ex. A. 6, dated 20th Novem- 
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ber 1967. They sold: the plot marked No.5 . 
in the plaint plan to the second defendant 
under Exhibit A-7. dated 10-3-1969, and 
on the same day they sold the plot mark- 
ed No. 6 in the plaint plan to the first 
defendant under Exhibit A-9, and the plot 
marked No. 7 in the plaint plan to defen- 
dants 1 and 2 under Exhibit A-9. Defen- 
dants 1 and 2 entered into an exchange 
transaction under Exhibit A-10, dated - 
17-8-1970, whereby the first defendant 
became entitled to the plot marked No. 7 
in the plaint plan situate immediately 
east of the suit property marked No. 3 
in the plaint plan. According to the plaint, 
the plaintiff was not aware until Janu- 
ary, 1972, of any construction having been 
put up on the suit property. In January, 
1972, when the plaintiff measured his 
property he discovered that the first de- 
fendant had encroached upon a portion of 
the suit property. The first defendant has 
put up a tiled roofing for putting up 
looms, a small room with sara palagai 
facing the 40 feet east to west road and 
a small tiled house with 2 or 3 rooms for 
his residence behind that room After the 
first defendant declined to comply with 
the plaintiff's request to remove the en- 
croachment, the plaintiff sent the notice, 
Exhibit A-11, dated. 2-2-1972, for which 
the first defendant sent the reply notice, 
Exhibit A-12, dated 15-3-1972 with false 
allegations and exaggerated value of the 
constructions put up by him on the suit 
property. The plaintiff filed the suit in 
those circumstances for the aforesaid re- 
liefs. 


3. The first defendant alone contested 
the suit. His defence was that he is a 
bona fide purchaser for value of the pro- 
perty lying east of the suit property and 
he raised the construction on the suit 
propery first in. 1970. The plaintiff did 
not raise any objection until February, 
1972. The first defendant bas put up con- 
structions at a cost of Rs. 25,000/- under 
the bona fide belief that the suit property 
belongs to him. Nearly 2'/ years have 
elapsed after the construction of the 
buildings by the first defendant and no 
objection was raised by the plaintiff. The 
conduct of the plaintiff would clearly 
show that he has acquiesced in the acts 
of the first defendant. In those circum- 
stances, though there may be a ‘mistake 
on the part of the ‘first defendant, the 
plaintiff is not justified in asking for de- 
livery of vacant possession of the land 
and he would be entitled to receive only 
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compensation at tne prevailing market 
rate. - 


4. The learned Principal Subordinate 
Judge, Erode, who tried the suit, framed 
five issues and an additional issue, and 
appointed a Commissioner who has filed 
his report and plan, Exhibits C-1 and C-2 
The Commissioner has located the suit 
site as E-J K-L-in his plan, Exhibit C-2. 
He found the portion marked P-G-I-J in 
Exhibit C-2-to be in the enjoyment of the 
first defendant and the -superstructure 
marked F-G-S-S-I in his plan having been 
constructed on a portion of the suit plot 
marked E-J-K-L by him. The portion 
marked green in his plan is a tiled shed 
while the portion marked yellow in his 
plan is- the first defendant’s tiled buld- 
ing. The roof of the tiled sheds is of double 
Calicut tiles and those sheds are electri- 
fied, though according to the Commis- 
sioner, the electrification is a loose one. 
In the tiled building there is one store- 
room, one hall, one room a kitchen and a 
shop facing the road. There is also an 
open bath-room in the south-eastern 
corner of the tiled building with a thin- 
nai or pial in front of that building. The 
tiled building is elevated from the ground 
level by 8 feet and contains two layers of 
roof, the top layer being of Calicut tiles 
and the lower layer being of flat tiles, 
This tiled building has been  electrif.ed 
and the electrification, according to the 
Commissioner, is a permanent one. The 
Commissioner estimated the value of the 
buildings put up by the first defendant 
at Rs. 15,000/-. It may be stated that an- 
other shed marked green in Exhibit C-2 
appears to have been put up by the first 
defendant partly on the suit property and 
partly on his own property lying imme~ 
diately on the east. 

5. Both the learned Principal Sub- 
ordinate Judge who tried the suit and the 
learned District Judge, Coimbatore East 
at Erode, who heard the appeal filed by 
the first defendant, found that the plain- 
tiff has title to the suit property and that 
the first defendant has encroached upon - 
the plaintiffs property. The learned 
Principal Subordinate Judge ‘decreed the 
suit for declaration and delivery of vacant 
possession and also for mesne profits 
from the middle of January 1972, till de- 
livery of vacant possession after removal 
of the superstructure put up by the first 
defendant on the suit property, directing 
the mesne profits to be determined in 
separate proceedings under Order 20 
Rule 12 of the Code of Civil , Procedure, 
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with costs. to be paid by the first defen- 
dant. The learned District Judge confirm- 
ed the trial Court’s decree and dismissed 
the appeal with costs. 


6. The findings of the Courts below 
on the question of title and the encroach- 
ment on the plaintiff's property by the 
first defendant are on questions of fact 
and were rightly not canvassed by the 
learned counsel for the first defendant- 
appellant before me. The argument be- 
fore me was confimed to the question whe- 
ther. the plaintiff is entitled to recover 
possession of the suit property after 
demolition of the superstructures put up 
by the first defendant on the suit -pro- 
perty, as decreed by the Courts below, 
or only to compensation on the ground of 
acquiescence. The learned counsel for 
both the plaintiff and the first defendant 
invited my attention to the evidence of 
defendants 1 and 2 examined as D. Ws. 1 
and 2 respectively, and of the plaintiff 
examined as P. W. 1, in this connection. 
In the written statement itself the first 
defendant has stated that he started the 
construction after 17-8-1970, and in his 
evidence he has stated that he had taken 
about nine months to complete the con- 
struction, which would take us to May, 
1971. D. W. 2 has stated that the first 
defendant has completed the construction 
in 1970 and he has not been cross-examin- 
ed on that portion of his evidence. The 
evidence of P. W. 1 is that he came to 
know in January, 1972, that constructions 
had been.put up on the suit property. He 
has not stated in his evidence that the 
construction was not put up in 1970. The 
evidence on the whole establishes that 
the first defendant had started construc- 
tion of the buildings after the date of the 
exchange deed, Exhibit A-10 dated 17-8- 
1970, between himself and the second 
defendant, that it was completed in 
about May, 1971, and that the plaintiff, 
who lives in Erode itself about one mile 
away from the suit property, found in 
January, 1972, that the first defendant 
had completed the constructions on the 
Suit property. In this state of the evidence 
Mr. P. S. Srisailam, the learned counsel 
for the appellant-first defendant, invited 
my attention to the decision of a Divi- 
sion Bench of this Court in Associated 
Cement Companies Ltd. v, L.S. Rama- 


krishna Gounder (LR (1965) 1 Mad 237 : 


(AIR 1965 Mad 318) and tomy own deci- 
sion in Palanivelu v. Varadammal, (1978-1 
Mad LJ 212: (AIR 1977 Mad 342)) which 
will be referred to after referring to the 
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decisions to which Mr. N. Sivamani, the 
learned counsel for the plaintiff, invited 
my attention. a 

J. Before referring to the decisions re- 
lied upon by Mr. N. Sivamani, it is neces- 
sary tc state that he made a faint attempt 
in the course of his arguments that the 
arguments in the second appeal should 
be confined to the only substantial ques- 
tion of law framed by N. S. Ramaswami, 
J. while the learned Judge admitted this 
second appeal on 23-2-1978. That question 
is this: i 

“Whether the Courts below have failed 
to localise the various plots according to 
the correct measurements and also failed 
to localise- the 70 ft. road on the western 
side, leading to erroneous conclusions 


that the first defendant has encroached 
upon the plaintiffs plot.” 
It is unfortunate that the substantial 


question of law framed in the Memoran- 
dum of Grounds of second appeal had not 
been drawn to the notice of the learned 
Judge. That question is that: . 

“Whether the plaintiff, who has prayed 
for mandatory injunction as incidental to 
the relief of recovery of possession, is: 
entitled to delivery of possession depriv- 
ing the plaintiff (appears to be a mistake 
for the first defendant) of the super- 
structure constructed by him, instead of 
a compensation amount.” 


Clause (1) of Section 100 of the Code of 
Civil Procedure lays down that: 

“Save as otherwise expressly provided 
in the body of this Code or by any other 
law for the time being in force, an appeal 
shall He to the High Court from every 
decree passed in appeal by any Court 
subordinate to the High Court, if the High 
Court is satisfied that the case involves 
a substantial question of law.” 

Clause (5) of that Section lays down that 

“The appeal shall be heard on the ques- 
tion so formulated and the respondent 
shall, at the hearing of the appeal, be al- 
lowed to argue that the case does not in- 
volve such a question”. 

The proviso to Clause (5) reads thus: 

“Provided that nothing in this sub-sec- 
tion shall be deemed to take away or ab- 
ridge the power of the Court to hear, for 
reasons to be recorded, the appeal on any 
other substantial question of law, not 
formulated by it, if it is satisfied that the 
case involves such question”. 

8. In this connection, Mr. N. Siva- 
mani invited my attention to the decision 
in Mahindra and Mahindra Ltd, v. Union 
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of India, (AIR 1979.SC 798:49 Com Cas 
419) where at pages 442 and.443 (of Com 
Cas): (at pp. 811 and 812 of AIR) their 
Lordships of the Supreme Court have 
observed: ; 

“We have no doubt that S. 55 is an in- 
stance of legislation by incorporation and 
not legislation by reference. Section 55 
provides for, an appeal to this Court on 
‘one or more of the grounds specified in 
S. 100. It is obvious that the legislature 


did not want to confer an unlimited right | 


of appeal, but wanted to restrict it and 
turning to S. 100, it found that the 
grounds there set out were appropriate 
for restricting the right of appeal and 
hence it incorporated them in S. 55. The 
right of appeal was clearly intended to 
be limited to the grounds set out in the 
then existing S. 100. Those were the 
grounds which were before the legisla- 
ture and to which the legislature could 
have applied its mind and it is reasonable 
to assume that it was with reference to 
those specific and known grounds that 
the legislature intended to restrict the 
right of appeal. The legislature could 
never have intended to limit the right of 
appeal to any ground or grounds which 
might from time to time find place in 
S. 100 without knowing what those 
grounds were. The grounds specified in 
S. 100 might be: changed from time to 
time having regard to the legislative policy 
relating to second appeals and it is diffi- 
cult to see any valid reason why the legis- 
lature should have thought it necessary 
that these changes should also be reflect- 
ed in S. 55 which deals with the right of 
appeal in a totally different context. We 
fail to appreciate what relevance the 
legislative policy in regard to second ap- 
peals has to the right of: appeal under 
S. 55 so that S. 55 should be inseparably 
linked or yoked to S. 100 and whatever 
changes take place in S. 100 must be au- 
tomatically read into S. 55. It must be 
remembered that the Act is a self-con- 
tained code dealing wtih monopolies and 
restrictive trade practices and it is not 
possible to believe that the -legislature 
could havé made the right of appeal under 
such a code dependent on the vicissitudes 
through which a section in another statute 
might pass from time to time. The scope 
and ambit of the appeal could not. have 
been intended to fluctuate or vary with 
every change in the grounds set out in 
S. 100. Apart from the absence of any 
rational justification for doing so, such 
an indissoluble linking of S. 55 with Sec- 
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tion 100 could conceivably lead to a 
rather absurd and startling result. Take 
for example a situation where S. 100 
might be repealed altogether by the legis- 
lature — a situation which cannot be re- 
garded as wholly unthinkable. If the con- 
struction contended for on behalf of the 
respondent were accepted, S. 55 would in 
such a case be reduced to futility and the 
right of appeal would be wholly gone, 
because then there would be no grounds 
on which an appeal could lie. Could such 
a consequence ever have been contem- 
plated by the Legislature? The legislature 
clearly intended that there should be a 
right of appeal, though on limited 
grounds, and it would be absurd to place 
on the language of S. 55 an interpreta- 
tion which might, in a given situation, 
result in denial of the right of appeal 
altogether and thus defeat the plain ob- 
ject and purpose of the section. We must, 
therefore, hold that on a proper inter- 
pretation the grounds specified in the 
then existing S. 100 were incorporated in 
S. 55 and the substitution of the new 
S. 100 did not affect or restrict the grounds 
as incorporated and since the present 
appeal admittedly raises questions of 
law, it is clearly maintainable under Sec- 
tion 55.” 

But it has to be noted that Mr. N. Siva- 
mani conceded that when Section 55 of 
the Monopolies and Restrictive Trade 
Practices Act, 1969, came up for con- 
sideration before their Lordships of the 
Supreme-Court the present proviso to 
Clause (5) of S. 100 of the Civil Pro- 
cedure Code, was not there in the Code. 
I am satisfied that the question whether 
the plaintiff is entitled to delivery of 
vacant possession of the suit property 
after removal of the superstructures put 
up on it by the first defendant by a man- 
datory injunction or in equity he would 
be entitled only to compensation for the 
suit property in lieu of his right to re- 
cover possession of the property, is. a 
substantial question of law and that- the 
learned counsel for the plaintiff and the 
first defendant should be heard on that 
question, and that it is not possible, under 
the circumstances of the case, to confine 
the arguments to the substantial question 
of law framed by N. S. Ramaswami, J. 
while admitting the second appeal. 

8. Mr. N. Sivamani invited my atten- 
tion to.certain passages occurring’ at 
pages 1050, 1051, 1053 and 1054 of Vol. IT 
of ‘Sarkar on Evidence’, Eleventh Edition. 
At page 1050 the observations of Lord 


224 Mad.. 


Campbell in Cairneross v. Lorimer ((1860) 
3 LT 130) are’ extracted, and they are: 


“Generally speaking if a party having 
an interest to prevent an act being done- 
has full notice of its being done, and ac- 
quiesce in it, so as to induce a reasonable 
belief that he consents to it and the posi- 
tion of others is altered by their giving 
_eredit to his sincerity, he has no more 
right to challenge the act to their pre- 
judice than he would have had if it had 
been done by his previous license”, 


At page 1051 the observation of Cottenhas, 
L. C. in Duke of Leeds v. Amherst ((1946) 
78 RR 47) is extracted and it is this: 

“If party having a right, stands by and 
sees another dealing with the property in 
a manner inconsistent with that right. 
and makes no objection while the act is 
in progress, he cannot afterwards com- 
plain. That is the proper sense of the 
word acquiescence”. 


The following passages also are found at 
page 1051: 

“In order to constitute acquiescence not 
only (1) full knowledge of one’s right 
is required, but (2) there must be some 
lying by him to the detriment of the other 
side. For it is elementary that there can 
be no acquiescence without full knowledge 
both of the right infringed and of the acts 
which constitute the infringement........... $ 
Acquiescence implies that a person who is 
said to have acquiesced did so with know- 
ledge of his rights and the other person 
acted in the bona fide belief that he was 
acting within his rights. The absence of 
either of these elements makes the 
doctrine inapplicable ............ Acquies- 
cence does not sımply mean standing by. 
It does not mean quiescence only. It 
means assent after the party has come 
to know of his right. ............ There is a 
distinction between acquiescence occurring 
while the act is in progress, and acquies- 
‘cence taking place after the act has been 
completed. In the former case the ac- 
quiescence is acquiescence under such 
circumstances as that assent may be 
reasonably inferred from it. In the latter 
case when the act is completed without 
any knowledge or without any assent of 
the person whose right is mfringed, the 
' matter is to be considered on very diffe- 
rent legal considerations.” 

At page 1053 we find the following pas- 
sage: ` : 


"It is of the essence of the acquiescence 
~ thatthe party. acquiescing should be 
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aware of and by words and conduct should 
represent that -he assents to what is viola- 
tion of his rights and that the person to 
whom such representation is made should 
be ignorant of the other party’s rights 
and should have been deluded by the re- 
presentation into thinking that his wrong- 
ful action was assented to by the other 
party”. 

We also find the following passage at 
page 1053: 


“The laws as to equitable estoppel by 
acquiescence has been very clearly stated 
by Fry, J. in Wilmott v. Barber ((1880) 
15 Ch 96) thus: 


It has been said that the acquiescence 
which will deprive a man of his legal 
rights must amount to fraud, and in my 
view that is an abbreviated statement of 
a very true proposition. A man is not to 
be deprived of his legal rights unless he 
has acted-in such a way as would make 
it fraudulent for him to set up those 
rights. What, then, are the elements or 
requisites necessary to constitute fraud. of 
that description? 


In the first place, the plaintiff (i. e., the 
party pleading acquiescence) must have 
made a mistake as to his legal rights; 


Secondly, the plaintiff must have ex- 
pended some money or must have done 
some act (not necessarily upon the defen- 
dant’s land) on the faith of the mistaken 
belief; 


Thirdly, the defendant, the possessor 
of the legal right, must know of the exis- 
tence of his own right which is inconsis- 
tent with the right claimed by the plain- 
tiff. If he does not know of it, he is in the 
same position as the plaintiff, and the 
doctrine of acquiescence is found upon 
conduct with a knowledge of your: legal 
rights; 

- Fourthly, the defendant, the possessor 
of the legal right, must know of the plain- 
tiffs mistaken belief of his rights. If he 
does not, there is nothing which calls upon 
him to assert his own rights: 


“Lastly, the ‘defendant, the possessor of 
the legal right must have encouraged the 
plaintiff in his expenditure of money, or. 
in the other acts which he has done, either. 
directly or by abstaining from asserting, 
His legal right. Where all these elements 
exist, there is fraud of such a nature as 
will entitle the court to restrain the pos-. 
sessor of the legal right from exercising 
it, but in my judgment nothing short of 
this will do.” ~ 
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The learned’ Commentator has- added at 
page. 1053 that.in order that the rule may 
apply all the above- conditions must exist, 


10. Mr. N. Sivamani invited’ ‘my-atten- 


tion to the following passage occurring at-- 


page 1054: 

“Mere non-interference is not enough, 
Acquiescence with full notice in act ‘pre- 
judicial to one’s self so as to induce 


reasonable belief of his consent, follow- ` 


ed by consequent alteration of other’s 
position is necessary......... .Where know- 
ledge on the part of the person to be 
estopped is not proved, the doctrine of ac- 
quiescence does not apply.........” 

He also invited my attention to the fol- 
lowing passage occurring at page 4984 
of Field’s ‘Law of Evidence’, 10th Edition, 
1972: 


“Acquiescence does sabvatnoey mean 
standing by. It does not mean quies- 
cence only. It means assent, after the 
party has come to know of his right”, . 


il. The learned counsel argued. that 


knowledge on the part of the person to 
be estopped is necessary and that -he 
should have come to know about the en- 
croachment by way of construction while 
the construction was in progress for the 
principle of acquiescence being applied 
against him, and that there would be no 
acquiescence if he came to know of the 
construction’ after the. completion of the 
construction. í 


12. The first of the decisions | relied 
upon by Mr. N. Sivamani is of a Full 
Bench of this Court in K. S. R. Ramana- 
than Chetty v. Ranganathan Chetty, 
((1917) ILR 40 Mad 1134: (AIR 1919 Mad 
1083)). In that case the plaintiff and the 
defendant exchanged adjacent plots. of 
jand each worth more than Rs. 100/- by 
means of an unregistered deed dated 4-3- 
1908, both believing that they had effected 
a valid transfer. Possession had been 
taken by each party and the defendant 
began to.erect a very costly building plac- 
ing a well thereof in the land he had ac- 
quired by the exchange. While the build- 
ing was in progress, the plaintiff de- 
manded and obtained a sum of Rs. 535/- 
from the defendant on the ground that 
-the plot he parted with was found to be 
more in extent than the defendant’s. After 
the completion of the buildings the plain- 
tiff brought the suit in 1911 for recovery 
of his plot after removal of the. defen- 
dant’s building which. had been put upon 
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it. The defendant pleaded inter alia that 
he had acquired a valid title to the plot, 
that the plaintiff was estopped by his con- 
duct from recovering the plot and that if 
the plaintiff was to get a decree he must 
pay. compensation as_a condition for re- 
covery, The majority held, Abdur Rabim, 
J. dissenting, that the plaintiff was not 
estopped but was entitled to recover his 
plot owing to the absence of a registered 
deed of exchange as required by Ss. 54 
and 118 of the Transfer of Property Act 
and that he must pay sufficient com- 
pensation before recovery under S. 51 of 
the Transfer of Property Act. In my 


- opinion this decision will not apply to the 


facts of the present case where there had 
been no invalid exchange between the 
plaintiff and the first defendant, whereas 
in that case the plaintiff relied upon an 
Invalid exchange deed and proceeded to - 
construct on the plot under the impres- 
sion that the plot exclusively belonged to 


- him. 


.13. The next decision: relied upon by 
Mr. N. Sivamani is of Kaushalendra Rao, 
J. in Bakhariya Dhuria v. Manak Ganga- 
ram, (AIR 1954 Nag 97) where the learn- 
ed Judge has held that acquiescence is a 
matter of legal .infereene from the facts 
established in a case and mere inactivity 
of the person concerned -for a particular 
number of years apart-from anything else 
in the case does not necessarily lead to 
‘the inference ‘of acquiescence and the 
question of acquiescence cannot be reduc- 
ed to a rule of thumb. . ` 

‘14, The third decision relied upon by 
Mr. N. Sivamani is of a Bench of the 
Patna High Court in Dr, Abdul Khair v. 
Miss Sheilla Myrtla James, (AIR 1957 Pat 
308). The learned counsel invited my at- 
tention. to headnote (b) which is this: 

“Generally speaking if a party having 
an interest to prevent an act being done, 
has full notice of its having been done, 
and acquiesces in it, so as to induce a 
reasonable belief that he consents to it, 
and the position of others is altered by 
their giving credit to his sincerity, he has 
no. more right to challenge the act to 
their prejudice than he would have had 
if-it had been done by his previous license. 
An estoppel does not itself give a cause 
of action, it prevents a person. from deny- 
ing a certain state of affairs ...... The 
plaintiff and defendants were neighbour- 
ing. plot owners. In constructing their 
house the defendants made encroachment 
on plaintiff's tand; Nons of the p paries 


hae Goad ai 


226 Mad. 
knew their respective rights in regard 


to the encroached land, and both were 


labouring under some sort of mistake 
about their respective’ right in the said 
land. Only. when the defendants’ con- 
struction had progressed for several 
months, and when a boundary dispute 
cropped up between the parties, and when 
the plaintiff measured the land that he 
- Jearnt that the portion on which the def- 


éndants were constructing the building 


belonged to him, and immediately there- 
after he brought a suit for possession”, 

In that case it has been held that no 
building equity has arisen in favour of 


- the defendants, nor any equitable rights: 


have sprung up in their favour, which can 
prevent the. plaintiff, in the circumstances 
of.the case, to claim possession by demo- 
lition of the building on the encroached 
portion of his land, 


- 15. The fourth decision relied upon by 
Mr. N. Sivamani is of Kanhaiya Singh, J, 
in Sarjug Devi v. Dulhin Kishori Kuer 
(AIR 1960 Pat 474). The learned counsel 
invited my attention to headnote (d) which 
reads thus: 


“Where a person (who purchases land 
from person having no title to it) in pos- 
session of land, not in mistaken belief of 
his rights but in assertion of his rights 
which “he correctly believed to be his, 
builds structures on the land and the per- 
son who is entitled to possession knows 
of this, the latter is not estopped by ac- 
quiescence from bringing a suit for pos- 
session when the person in possession, 
had he exercised care and diligence ex- 
pected of a. man of ordinary prudence, 
would have easily discovered where the 
true title lay”, 


16. Tha: mert decision relied upon by 
Mr. N. Sivamani is of Ismail, J. as he then 
was, in Bodi Reddy v. Appu Goundan 
(1970-2 Mad LJ 577) where the learned 
Judge had dealt with two appeals, In 
one case the construction was after the 
Revenue Authorities came and measured 
the property of the parties and made 
known the limits of their respective pro- 
perties. In those circumstances it could 
not be held that the defendant put up the 
‘construction on the plaintiff's property 
under the bona fide belief that he was 
doing so. on his own property, and the 
learned Judge has held that the principle 


of acquiescence is not applicable to the ` 


facts of that case. In the other appeal 
the construction by the Panchayat was in 
the year 1957 and the suit for recovering 
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vacant possession. of the land was filed 
in 1962, The Panchayat had constructed 
a publie latrine on a portion of the plain- 
tiff’s property and consequently the other 
portion of the plaintiffs property, which 
was a house site, became absolutely ‘use- 
less. In those circumstances the learned 
Judge held that the principle could not 
be made applicable to the facts of that 
case. This decision, in my opinion, would 
not apply to the facts of the present case. 


17. The last decision relied upon. by 
Mr. N, Sivamani is of V. Ramaswami, J. 
in S. A. No. 729 of 1971 (Balaiyah. Nadar 
v. Dhanabackiathammal) where the learn- 
ed Judge has observed that merely. be- 
cause the plaintiffs asked for a mandatory 
injunction and were also guilty of laches 
in not filing the suit or allowing the def- 
endants fo put up the superstructure, the 
plaintiffs could not be said to have dis- 
entitled themselves from getting posses- 
sion of the property, and that in view of 
the findings of the Courts below that the 
plaintiffs had not objected to the construc- 
tion, that fact may entitle the defendants 
to remove the superstructure, but the 
defendants are not entitled to any right 
of purchase of the suit land on the ground 
that the plaintiffs were guilty of laches in 
not objecting to the construction even at 
the time of the construction. The learned 
Judge has further observed that so long 
as the suit is not barred by limitation and 
the defendants have not prescribed title 
to the property, the plaintiffs’ right is not 
taken away and that a similar view was 
also taken by this Court after an elabo- 
rate consideration of the law on the point 
in the decision in Bodi Reddy v. Appu 
Goundan (1970-2 Mad a 577), already 
referred to. 

18. In the decision of a Bench of this 
Court in Associated Cement Companies 
Ltd. v, L. S. Ramakrishna Gounder, (ILR 
(1965) 1 Mad 237:(AIR 1965 Mad 318)), 
referred to above, a decision of Veera- 
swami, J. as he then was, came up for con- 
sideration in Letters Patent Appeal No. 
12 of 1963. The learned single Judge, 
while affirming the title of the appellant 
to 79 cents of land, held that in the cir- 
cumstances it would be unjust to pass a 
decree for possession of the property, ‘and 
he accepted the finding of the lower ap- 
pellate Court that the appellants -could, 
if they had cared, have found out in time 
when. the respondent was trying to en- 
croach upon their property and when they 
had permitted the latter to complete his 
construction,.it was evident that they 
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were acqulescing in the act of the respon- 
dent, and he, therefore, considered that 
this was not a case for directing delivery 
of possession but it was a case where the 
` plaintiffs should be compensated in money 
in substitution of the relief of recovery 
of possession of the property, In view of 
the fact that a Bench of this Court has 
affirmed the decision of Veeraswami, J, 
as he then was, in the said second appeal 
that the appellants could, if they had 
cared, have found out in time that the 
respondent was trying to encroach upon 
their property and then they permitted 
the latter to complete his construction if 
was evident that hey were acquiescing in 
the act of the respondent and they were, 
therefore, not entitled to delivery of pos- 
session but were entitled only to com- 
pensation in lieu of -possession of the 
property, it is not possible to accept the 
view of either the Division Bench of the 
Patna High Court in Dr. Abdul Khair v, 
Miss Sheilla Myrtla James, (AIR 1957 Pat 
308), or of the single Judge of that Court 
in Sarjug Devi v. Dulhin Kishori Kuer, 
(AIR 1960 Pat 474), or of Ismail, J. as 
he then was in Bodi Reddy v, Appu 
Goundan (1970-2 Mad LJ 577) or of V. 
Ramaswami, J. in the aforesaid decision 
in Second Appeal -No. 729 of 1971, 


19. I had occasion to consider the 
question of acquiescence in S. Palanivelu 
v. K. Veradammal; (1978-1 Mad LJ 212: 
(AIR 1977 Mad 342)), mentioned above, 
There was evidence in that case to show 
cause that the defendant put up a portion 
of the main building and a major portion 
of the well and had done other acts in 
the trespassed portion of the. suit pro- 
perty under the bona fide belief that the 
portion of the property was part of R. S, 
No. 3173/12, of which he was an allottee 
under the WNammalwarpet Co-operative 
Housing Site Society. There I have ex- 
tracted the observation of the Division 
Bench in the aforesaid decision in the 
Associated Cement Companies, Ltd. v, 
L. S. Ramakrishna Gounder (LR (1965) 1 
Mad 237 (AIR 1965 Mad 318)) (at pp, 319 
and 320 of AIR) namely; : 


“The respondent did not perhaps know 
at that time that he was trespassing upon 
Government property. There was every 
reason for it. Nearly five years after 
the buildings were put up, the appellant 
sent a notice to the respondent complain- 
ing that in putting up the buildings the 
latter had trespassed into a portion of the 
property leased out to them by the Gov- 


R. S. Muthuswami Gounder v, A. Annamalai 


Mad. 227 
ernment, The respondent contested the 
title of the appellant to that extent of 


property, The former then instituted a 
suit out of which. this appeal arises in 


-1958 for recovery of possession of 79 


cents of land which had been occupied 
by the respondent and for a mandatory 
injunction directing him to remove the 
superstructure put up thereon. Both -the 
Courts below found that the appellant 
had title to the property and they ac- 
cordingly passed a decree for possession, 
The learned appellate Judge, however, 
realised that the appellant could have dis- 
covered the encroachment even at the time 
of construction of the building by the re- 
Spondent, But he was of the view. that 
having regard to the nature of the land 
and the circumstances under which the 
encroachment was noticed, the appellant 
could not be held to have acquiesced in 
the action of the defendants in putting up 
the buildings, One can easily see from the 
judgment of the lower appellate Court 
that but for the indifferent attitude adopt- 
ed by the appellants the respondents could 
not have been encouraged to put up the 
buildings, -- i 


It is not pretended that the appellant 
was not aware of the buildings coming 


up, Notwithstanding the view expressed 


by the appellate Judge, one can easily see 
that there must have been some kind of 
acquiescence on the part of the appellant 
while the respondent was putting up his 
buildings, The respondent feeling aggriev- 
ed by the judgment of the lower appel- 
late Court filed a second appeal to this 
Court, Veeraswami, J., while affirming 
the title of the appellant to 79 cents of 
land held that in the circumstances, it 
would be unjust to pass a decree for pos- 
session of the property, The learned Judge 
accepted the finding of the lower Court 
that the appellants could, if they had 
eared, have found out in time that the 
respondent was trying to encroach upon 
their property and when they permitted 
the latter to complete. their construc- 
tion, it was evident that they were ac- 
quiescing in the act of the respondent, 
He, therefore, considered that this was 
not a case for directing delivery of pos- 
session. Inasmuch as there was a prayer 
in the plaint for the grant of equitable 
relief by way of mandatory injunction, 
the learned Judge held that it would be 
competent for. the Court to substitute in 
the place of the relief sought, a decree 
for. compensation, 
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It will be clear from what we have 
stated above, that although an owner of 
property will have undoubted right to 
recover possession of it from a trespasser 
albeit that the latter had put up a con- 
struction upon it, an exception does exist 
to such a rule when the owner is preclud- 
ed by any conduct on his part from claim- 
ing possession. That is not really denying 
the owner his right to recover possession 
from the trespasser; but a rule of estoppel 
which prevents the owner from claiming 
the property to be his.so far as the other 
side is concerned.” 

20. In the case which came up for 
consideration before me, the respondent- 
plaintiff had not done ‘anything when the 
appellant-defendant was putting up a por- 
tion of his main building on a portion of 
the trespassed property and sinking a 
major portion of the well and doing other 
acts-on the trespassed property and it was 
found that the appellant-defendant could 
not have done those things in a hurry 
and they must have taken several months 
for the appellant to complete the things 
which he had done on the property. The 
plaintiff-respondent had not disclosed those 
things in the plaint and had not prayed 
for a mandatory injunction ‘for the re- 
moval of the structures put up by the 
defendant on the trespassed portion of 
the property. In those circumstances, I 
held that the Court would be justified 
in- inferring acquiescence on the part of 
‘the respondent and considered that it was 
not a case for directing delivery of pos- 
session of the trespassed portion but it 
was a case where the respondent plaintiff 
had to be-compensated in money for 
‘the value of the trespassed portion and I 
called for a finding from the lower ap- 
pellate Court as regards the market value 
of the trespassed portion. I am bound by 
the decision of the Division Bench of this 
Court rendered in the aforesaid Associat- 
ed Cement Co. Ltd. v. L. S. Ramakrishna 
ounder ILR (1965) 1 Mad 237: (AIR 
1965 Mad 318) and following that decision 
and my own view expressed in Palani- 
velu v. Varadammal 1978-1 Mad LJ 212: 
(ATR 1977 Mad 342), I hold that the 
plaintiff, who resides about a mile away 
- |from. the suit property, would have come 
to know about the defendant putting up 
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and had sent the notice only about 7 or 8 
months later after January 1972, assertin 
his right to the suit property, I am of the 
opinion that the principles of acquiescence 
has to be made applicable to the facts of 
the present case and that the plaintiff has 
to be given only a decree for compensation! 
in respect of the property, namely, th 
market value of the suit property in lieu 
of the relief of recovery of vacant pos- 
session of the property. For: want of evi- 
dence a finding has to be called for 
from the lower appellate Court regarding 
the market value of the suit property ‘as 
on the date of the suit. The lower appel- 
late Court will submit its finding within 
two months from the date of receipt of 
the records. The parties are at liberty to 
adduce fresh evidence regarding the mar- 
ket value of tha suit property. They will 
have two weeks’ time to file their objec- 
tions after the finding is received in this 
Court 

f . Order’ accordingly, 
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SENGOTTUVELAN, JJ, 

Dr. V. Ramagopal and others, Appel- 
lants. v. Dr. Y. V. S. Sivakumar and 
others, Respondents, 

Writ Appeals Nos. 457, 459, 484 and 488 
of 1980, D/- 22-10-1980.* 

Constitution of India, Art. 14 — Admis- 
sion to M. S. degree course in Medical 
College — Award of marks for work 
done after graduation — Art. 14, if violat- 
ed — W. P. No. 3548 of 1980, D/- 21-8- 
1980 (Mad), Reversed. 

In G. O. Ms. No. 1187, Health, dated 
21-5-1970, certain criteria was laid down 
for selection of candidates to various 
Post-graduate Courses in Medicine and 
Surgery. By a further Government Order 
in G. O. Ms, No. 408, Health and Family 
Planning dated 16-2-1976, the Govern- 
ment had set down the procedure for 
awarding marks at the time of the inter- 
view of the candidates by the Selection 
Committee for the selection of Post- 
graduate Degree and Diploma Courses in 
the Madras Medical College. The. Selec-. 
tion Committee had been empowered -to 
award in the aggregate 25 marks. Seven 
marks under the head ‘proficiency in sub- 


*Against Judgment of Mohan J. in W. P. 
No. 3548 of 1980, D/- 21-8-1980 (Mad), 
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jects’ was covered by columns 1 and 2, 
Three marks were to be awarded for the 
work done after graduation such as Senior 
House Surgeoncy etc. etc. as per column 3, 
Four marks were tobe awarded for the 
subsequent work of merit such as service 
in the primary Health Centres, etc. ete, 
under column 4, and four marks for extra 
curricular activities had been set down 
in column 5. Seven marks had been al- 
lotted for interview as such. For the 
academic year 1980-81 a Selection Com- 
mittee headed by the Dean of the Madras 
Medical College interviewed all the can- 
didates who applied for the M. S. 
Course and ultimately finalised the list 
of selected candidates for admission to 
the said Course. On writ petition by a 
candidate who had not done Senior House 
Surgeoncy, the single Judge held that 
Selection of candidates by giving weigh- 
tage for Senior House Surgeoncy would 
clearly contravene Art. 14 of Constitu- 
tion. So, the selection was set aside. On 
writ appeal to the Division Bench: . 
Held that all the six clauses referred 
to in the Government Order were ger- 
mane and relevant in the matter of selec- 
tion. By restricting the operation of 
clauses 3 and 4 to cases where there was 
equality of marks between the candidates 
after allotting marks under clauses 1, 2, 
5 and 6, the single Judge had not only 
restricted the operation of clauses 3 and 
4 but completely given a go-by to the 
objects, with which the factors as con- 
tained’ in clauses 3 and 4, had been in- 
troduced. Thus, the order of the single 
Judge in setting aside the selection was 
not sustainable in law. Hence the awrad 
of marks for the work done after post- 
graduation could not be said to be either 
arbitrary or violative of Art, 14 of the 
Constitution. (Paras 8, 9) 


Held further, that the persons who had’ 


already got experience as Senior House 
Surgeon while the scheme was in force 
did not lose the benefit of the experience 
merely because subsequently the said 
scheme was abolished by the Govern- 
ment. Case law discussed. W. P. No. 3548 
of 1980, D/- 21-8-1980 (Mad), Reversed. 
(Para 10) 
Cases" Referred: ‘Chronological Paras 
(1980) Writ Appeals Nos. 382 and 383 of 
1980 (Mad), Jayashree v. T. S. Chandra- 
sekar - a 
1979) W. P. No. 4522 of 1979 (Mad), M. 
Pandian v. State of Tamil Nadu 9 
(1978) W. P. No. 3522 of 1978 (Mad), Anu- 
ratha v. State of Tamil Nadu d0 
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M. K. Ramaswami. for Appellants; 
Govt. Pleader, for Respondents, 
RAMANUJAM, J.:— All these appeals 


-arise out of the same order of Mohan J. 


quashing the selection of appellants for 
admission to the M. S. Degree Course 
(General Surgery) in the Madras Medi- 
cal College for the academic year 1980- 
81, and directing reconsideration of the 
case of the petitioner in W. P. No. 3543 
of 1980 who is the first respondent ‘in all 
these Writ Appeals for admission to the 
M. S. (General Surgery) Degree Course 
in the Madras Medical College. The ap- 
pellants herein were respondents 4 to 8 
in the said Writ Petition and their selec- 
tion to M. S, Degree Course in the Mad- 
ras Medical College was challenged by 
the writ petitioner and the said challenge 
has been upheld by Mohan, J. Aggrieved 
against the order setting aside their selec- 
tion to the M.S. Degree Course and 
directing reconsideration of the question 
of. selection, the appellants have come 


' before us in these appeals. 


2. Though the said writ petition was 
disposed of along with a batch of other 
writ petitions 3318/80 etc. which deal 
with the selection of candidates for M. D. 
Course in the same Madras Medical Col- 
lege, it is unnecessary to deal with the 
case as put forward by the petitioners in 
the other writ petitions as the appeals 
arising therefrom are not before us as at 
present. It is for these reasons. we con- 
fine the discussion only to the question 
of selection made for M. S. Degree Course 
in the Madras Medical College which is 
the only subject matter before us in these 
appeals, 

3. The selection to the Postseraduata 
Course both in medicine and surgery is 
governed by the following Government 
Orders:— In G. O. Ms. No. 1187, Health, 
dated 21-5-1970, certain criteria was laid 
down for selection of candidates to vari- 
ous Post-graduate Courses in Medicine 
and Surgery. In paragraph 2 of the said 
Government Order, the Government had 
laid down the following guidelines for 
constitution of the various selection com- 
mittees including their Chairman: Sub- 
clause 1 of paragraph 2 states that the 
qualification prescribed by the Univer- 


sities and the Medical Council of India 


for admission to the various Post-graduate 
Course should be strictly adhered to. In 
sub-clause (5), the Selection Committee is 
directed to preserve the mark list’ and. to 
submit the same along with the list of 
applicants and the list of selected candi- 
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dates to the 
perusal, 
Sub-clause (7) says that candidates who 
have passed the Final M, B. B, S, Ex- 
amination with high grades should as far 
as possible be selected, Sub-clause eight 
says that preference should be given to 
candidates who have put in three years 
or more service, Sub-clause nine says 
that recognition should be given for ser- 
. vices in the Army; E. S. I, Primary 
Health Centre, Jail, Family Planning and 
similar postings. Sub-clause 10 says that 
only in the absence of availability of ser- 
vice candidates, private candidates should 
be selected except those with academie 
distinction. We are not concerned with 
the other portions of the said Govern- 
ment Order at this juncture, By a fur- 
ther Government Order in G, O. Ms. 
No. 408, Health and Family Planning 
dated 16-2-1976, the Government has set 
down the procedure for awarding marks 
at the time of the interview of the candi- 
dates by the Selection Committee for the 
selection of post-graduate degree and 
Diploma Courses in. the said Medical Col- 
lege and the procedure is as follows:— 
(See below for Table} 
The Government have also directed in 
the said Order that the selection should 
be guided only by consideration on merit 
within the framework, of broader policy 
. (Contd. in Col. 2) 


Government for their 


L . Proficiency in subjects (Prizes, 
. medals, certificates and I and H 
Ranks i 


2, Academic Record Deduct one mark 
for every failure maximum marks 
will be given for no failures 

8, Nature of work done after gradua- 


tion Senior House Surgeoncy/I year- 


in a teaching department or 3 years 
in the Directorate of Medical Edu- 

cation or. 5 “years in the regular 

. service, i ; 
4. Subsequent work of merit 
a (or) 

Postings in Primary Health Centres, 
| Army, Jail, Leprosy, Tuberculosis, 
| Taluk Head Quarters Hospitals and 

- Rural Dispensaries. . 

5, Extra curricular activities in a pro- 
fessional character of a social Sera 

. + vice nature, 

& Interview. 
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and guidelines laid down hitherto. A 
perusal.of the said Government Order 
indicates’ that at the time of the inter- 
view, the Selection Committee has been 
empowered to award in the aggregate 25 
marks, Seven marks under the head 
‘proficiency .in subjects’ is covered by 
columns 1 and 2, Three marks are to ba 


-awarded for the work done after gradua- 


tion such as Senior House Surgeoncy or 
service in a teaching department or ser- 
vice in the Directorate of Medical Edu- 
cation or in regular service as per 
column 3, Four marks are to be awarded 
for the subsequent work of merit such as 
service in the primary Health Centres, 
Army, Jail, Leprosy, Tuberculosis, Taluk 
Head Quarters Hospitals and Rural Dis- 
pensaries under column 4, and four 
marks for extra curricular activities has 
been set down in column 5. Seven marks 
have been allotted for interview as such, 


3A. For the academic year 1980-81 a 
Selection Committee headed by the Dean 
of the Madras Medical College interview- 
ed all the candidates who applied for the 
M. S. Degree Course and ultimately 
finalised the list of selected candidates 
for admission to the said Course. The 
writ petitioner, who was perhaps hopeful 
of getting admission to the said Course, 
finding that his name had not’ been in- 
cluded in the list of selected candidates 
has prayed for the issue of a Writ of 
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Certiorarified Mandamus for quashing 
the selections made and to select him as 
one of the candidates for the said Course, 
The said Writ Petition appears to have 
been filed on 30-6-1980 and the same has 
been admitted. and rule nisi ordered on 
1-7-1980, The rule nisi had been made 
returnable by four weeks. However, the 
said writ petition along with the Writ 
Petition 3318 of 1980 dealing with the 
selection of candidates for M. D. Course 
appears to have been heard by Mohan, J., 
on 15-7-1980 long before the date fixed 
for hearing in the rule nisi. 

After hearing the learned Advocate- 
General who appeared on behalf of the 
State of Tamil Nadu and the Director of 
Medical Education, the learned Judge 
passed an order dated 15-7-1980 express- 
ing his view in the matter, though the 
learned Judge calls it his prima facie 
view. In that order, the learned Judge 
has categorically stated that the selection 
of candidates for M. S, and M. D. Courses 
by giving weightage for Senior House 
Surgeoncy would clearly contravene 
Article 14 of the Constitution, in . that 
unequals are being treated alike, which 
according to the learned Judge is for- 
bidden by the said Article. After service 
of notice on the. appellants herein who 
were respondents 4 to 8 in the said writ 
petitions, they appeared by their counsel 
and filed their counter-affidavits. After 
hearing the counsel for all the parties, 
Mohan, J., passed a final order on 21-8- 
1980 which is the subject matter of the 
-present appeals, setting aside the selec- 
tions to M. D. and M. S. Courses in the 
Madras Medical College and directing 
the respondents 1 to 3 in the Writ Peti- 
tions to reconsider the case of the writ 
petitioner for selection to the M. S. Course, 

4. Even before filing of these appeals, 
the matter was brought before another 
Division Bench of this Court in the form 
of Writ Appeals against orders passed in 
certain interlocutary . petitions. After 
Mohan, J, has passed the so-called in- 
terim order expressing his prima facie 
view, the respondents filed. two: petitions 
before the same learned Judge, One is for 
posting the Writ Petitions Nos. 3318 and 
3543 of 1980 for hearing before a Divi- 
sion Bench and the other is to add the 
Registrar of University of Madras as a 
party-respondent. When Mohan, J. dis- 
missed both these petitions, his order was 
questioned in two Jayashree v. T. S. 
Chandrasekhar, Writ Appeals Nos. 382 and 
383 of 1980, In. those two writ appeals, 
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the main contention advanced by the 
appellants was that the learned Judge 
having passed an interim order express- 
ing his view against them so strongly, in 
the interest of justice the matter should 
be heard by a Bench instead of a single 
Judge «. 


The Bench however dismissed those 
two writ appeals holding that post- 
ing of a matter before a Bench is exclu- 
sively within the discretion of the single 
Judge and that exercise of such discre- 
tion cannot be the subject matter of an 
appeal before a-Bench. The Bench further 
observed that Mohan, J., even before! 
completion -of service of notice on all the 
respondents, should not have passed an 
interim order expressing his views so 
strongly; but that however strong that 
observation may be, they can be taken fo 
be only a tentative or a prima facie view, 
that it cannot be taken to be a conclu~ 
sive one and that. it cannot alse 
bind the respondents: who have not been 
served and heard before the order was 
passed. The Bench also observed that the 
learned Judge will pass orders after duly 
considering all the objections that may 
be put forward by the respondents 5 to 8 
in the writ petitions who are likely to be 
affected by any order that may. be passed’ 
by the learned Judge in the writ petitions, 

5. Before us, the first and foremost 
submission made by the learned counsel ` 
for the appellants is that the learned 
Judge (Mohan, J.) should not have passed 
an interim order on merits without ac- 
tually hearing the parties likely to be 
affected and that opinion which the 
learned Judge carried right through even: 
in his final order. Though it is unfor- 
tunate that the learned Judge has chosen 
to pass an interim order on merits even 
before: the affected parties were heard, it 
is unnecessary for us to go into that 
question any longer for the reason, that 
the same has been commented upon by 
another Division Bench of this Court and! 
that the learned Judge has now passed a- 
considered order after dealing with the 
contentions urged by the respondents 4 
to 8 in the writ petitions who are likely 
to be affected andit is the correctness of 
the order which is now in dispute and 
not the earlier interim order which is 
attacked as being violative of the princi- 
ples of natural justice. We therefore pro- 
ceed to deal with the correctness or other- 
wise of the final order passed by the 
learned Judge without reference to the 
interim order passed by him. 
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6. In the affidavit in support of the 


writ petition, the writ petitioner has 
alleged two grounds for his non-selec- 
tion. One is that he is a candidate belong- 
ing to Forward Community and the other 
that he has not undergone the Senior 
House Surgeoncy. Im the affidavit, the 


petitioner has also very much highlighted: 


his academic distinctions and had asserted 
that because of those academic distinc- 
tions, he is entitled to get a seat for M. S, 
Degree Course. Since at the earlier stage 
the Government. did not seek to sustain 
the non-selection on the ground that the 
petitioner belongs to Forward Community 
but sought to sustain’ the non-selection 
only -on the ground that the petitioner 
did not have the additional qualification 
ef having undergone Senior House Sur- 
geoncy, Mohan, J., felt that the require- 
ment of a Senior House Surgeoncy for 
admission to. the M. S. or M. D. Course 
especially after abolition of the Senior 
House Surgeoncy Course would be viola- 
tive of Article 14 as it amounts to treat- 
ing unequals as equals, 


7. However, when the matter came 
up for final disposal, the learned Judge 
has gone on a different footing. In the 
final order of Mohan, J., the validity of 
the Government Order G. O. Ms. No. 408, 
Health dated 16-2-1976 which lays down 
the guidelines for allotment of marks. for 
various qualifications, was held to be 
valid. As a matter of fact the learned 
Judge (Mohan, J.) specifically points out 
that the validity of the said Government 
Order has not been challenged by the 
petitioner. The following observation of 
the learned Judge will indicate that he 
proceeded on the basis that the Govern- 
ment’ Order providing for the marking 
system is valid and that it cannot suc- 
cessfully be challenged: - 


"Therefore, it cannot for a moment be 
contended that the Government have no 
power to lay down ` norms through the 
Government Orders for selecting candi- 
date. Fortunately in this case the Govern- 
ment Order as such is not attacked ex- 
cepting a faint argument that- the award 
of 7 marks for interview carries no 
guidelines. For my part I am totally un- 
able to accept this argument”, 


Thus before the learned Judge, the 
award of seven marks: for interview 
under column 6 of the Government Order 
` was alone challenged as being absolutely 
arbitrary. Even there, the learned. Judge 


finds that having . regard to the. fact that- 
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a committee is constituted consisting of 
men who are experts in their respectiva 
fields and their integrity being beyond 
question the award of seven marks at tha 
interview cannot be said to be arbitrary 
at all An attack also has been -made be- 
fore the learned Judge by the writ peti- 
tioner regarding the allotment of ‘ marks 
under columns 3 and 4 of the said Govern- 
ment Order. Column 3 refers to the work 
done by a candidate after graduation 
such as Senior House Surgeoncy or ser- 
vice in a teaching department or in re- 
gular service. Column 4 refers .to sub- 
sequent work of merit after graduation. 
The attack against the validity of 
columns 3 and. 4 by the ’° writ peti- 
tioner was that a candidate seeking selec- 
tion for Post-graduate Course fresh from 
M. B. B. S. will have no opportunity to 
do any work after graduation either as 
Senior House Surgeon or as a person in 
service or any work of merit which is 
referred to in columns 3 and 4 and there- 
fore a fresh M. B. B. S. candidate will 
have no opportunity to get any marks 
under columns 3 and 4 and therefore, the 
allotment of marks under columns 3 and 
4 cannot legally be justified as they 
create inequality between equals. 


It was also pointed out. before the 
learned Judge by the Writ Petitioner 
that the Government themselves have 
abolished the Senior House Surgeoncy 
and therefore, there is ‘no question of 
awarding any mark for having undergone 
the Senior House Surgeoncy to any candi- 
date. The learned Judge after consider- 
ing the petitioner’s contention held that 
the award of marks under columns 3 and 
4 cannot be said to be bad for, the work 
done by a candidate after graduation is a 
relevant criteria and therefore the allot- 
ment of marks under those columns can- 
not be questioned as invalid or as arbi- 
trary. The learned Judge has thus upheld 
the guidelines prescribed by the Govern- 
ment in G. O. Ms. No.. 408, Health dated 
16-2-1976 and also the allotment of marks 
for any course undergone or any work 
done after graduation which is quite rel- 
evant for the selection of candidates for 
the Post-graduate Course. Having upheld 
the marking system as contained in the 
said Government Order, particularly the 
allotment of marks under columns 3 and.4 
which was ‘specifically challenged by. the 
writ petitioner, the learned Judge has 
however set aside the selection -on a 
ground: which we: are not able. to: ‘uphold 
either as just or ‘reasonable, -` 
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8. The reason given by the learned 
Judge for setting aside the selection made 
in this case is that the allotment of marks 
under columns 1to6 ofthe G. O. Ms. 
No. 408, Health dated 18-2-1976 has been 
done at one and the same stage while the 
consideration referred to in columns 3 
and 4 should have been taken into ac- 
count by the Selection Committee only 
when the marks allotted tothe candidates 
under either columns are equal. The 
learned Judge has taken the view that the 
allotment of marks under columns 3 and 
4 will come in only at a subsequent 
stage after the marks had been allotted 
under columns 1, 2, 5 and 6 and when the 
marks so allotted to the candidates are 


found equal. That means when the marks: 


secured by the. candidates under 
columns 1, 2,5 and 6 are found to be 
equal, then alone the allotment of marks 
under columns 8 and 4 will arise. It is on 
this basis, the learned Judge has held 


that the writ petitioner has secured 16 . 


marks under columns 1, 2, 5 and 6 which 
is higher than marks obtained under the 
same columns by the respondents 4.to 8 
and therefore he has to be preferred in 
the matter of selection, 


We find it difficult to’ understand the 
reasoning of the learned Judge. The Gov- 
ernment Order prescribing the marking 
system is in general terms-and it merely 
sets down six clauses under which marks 
are to be allotted to the candidates by the 
Selection Committee at the time of the 
interview. It does not: say in what order 
and in what stage the marks under each 
clause has to the given. If the Govern- 
ment Order is silent as to the Order the 


marks under each column has to be al- - 


lotted, we do not see how the Court can 
say that some columns in the same Gov- 
ernment Order should be applied first and 
others Tater. If the Government Order 
has stated specifically that clauses 3 and 4 
should be applied last only when the 
marks obtained by the candidates under 
other clauses are found to be equal, then 
the said clauses 3 and 4 can be taken to 
have qualified or restrictive operation. 
If the. Government Order prescribing 


marking system does not restrict applica- . 


tion of columns 3 and 4, it is not possible 
for the Court to restrict or control its 
operation by introducing its own notions 
of justice or fair-play, nhc Peo chp 

Admittedly, the . Government Order 
_ does not: say that the allotment of marks 
under, columns 3. and :4 : will- arlse-only 
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when marks obtained by the candidates 
inder other columns are equal. As ál- 
ready stated, if the Government Order 
silent, the normal rule of construction is 
that all-clauses found in the Governmen’ 
Order will have their own operation and, 
one clause cannot be read so as to control! 
or restrict the operation of another 
clause in the same Government Order. If 
it is open to the Court to give emphasis 
for clauses other than 3 and 4 in the said 
Government Order at the instance of the 
persons like the writ pétitioner and over- 
look clauses 3 and 4 for similar reason, 
Court can also justify the prominence 
being given to clauses 3 and 4 in prefer- 
ence to other clauses at the instance of 
persons like the appellants: who are re- 
spondents 4 to 8, who have, to their cre- 
dit, some work done after graduation 
which entitle them to get marks under 
columns 3 and 4. It cannot be in dispute, 
and the learned Judge has also not doubt- 
ed, that every one of the factors referred 
to in clauses 1 to 6 are relevant and ger- 
mane in the matter of selection of candi- 
dates for Post-Graduate Course. 

_ As already stated, clauses 1 and 2 re- 
fer to academic proficiency and distinc- 
tion and seven marks have been set apart 
for the same. Columns 3 and 4 refers to 
the work done by the candidates sub- 
sequent to graduation in the field o 
medicine and seven marks have been 
allotted for such work. It cannot be stat- 
ed that the work done after graduation in 
the medical field cannot be said to be ir- 
relevant in the matter of selection of 
candidates for Post-graduate studies, 
Clause 5 deals with extra curricular acti- 


` vities and clause 6 deals with allotment 


of marks for interview. Thus, all the six 
‘clauses referred to in the Government 
Order are germane and relevant in the 
matter of selection of candidates for Post- 
graduate Medical Courses and among the 
various considerations, it is not possible 
for either the Selection Committee or the 
Court to lay emphasis on any one of the 
Clauses. overlooking or ignoring the cri: 
teria set out in the other clauses. 

: It may be that persons who’ have got 
bright academic record. will score high 
marks under columns 1 and 2 at- the inter- 
view, and. the persons who may not have 
that good academic record may. secure 
marks. under columns 3 and 4 for the 
subsequent work done by them after 
graduation. Thus, one set-of persons 
coming afresh-from: the Medical College 
are enabled to get marks. for.the academic 











234 Mad. 


records. while others who are not able to 
get marks for such- academic record are 
allowed to get marks for the subsequent 
work after graduation in the medical 
field. We are not able to see. any hard- 
ship or injustice in the application of 
marking system as set out in the Govern- 
ment Order. We are also not inclined to 
share the view of Mohan, J., that only 
after allotting marks under columns 1, 2, 
5 and 6 the allotment. of marks under 
columns 3 and 4 should be resorted to 
and that too only when the marks are 
allotted to the various candidates under 
the columns 1, 2, 5 and 6 are found to be 
equal. If the view taken by the learned 
Judge is accepted as correct, then in 
very many cases there cannot be any 
room for the application of clauses 3 and 
4 and the allotment of marks under those 
two clauses for, there may not be always 
equality of marks between various can- 
didates and as such there is no necessity 
to apply clauses 3 and 4. . 


This will mean that though the Gov- 


ernment have set down certain criteria . 


under columns 3 and 4 as relevant con- 
siderations, those relevant considerations 
will stand ignored in circumstances 
where the marks allotted to the candi- 
dates under columns 1, 2, 5 and 6 are 
found to be unequal. By restricting the 
operation of clauses 3 and 4 to cases 
where there is equality of marks between 
the candidates after allotting marks 
‘under clauses 1, 2, 5 and 6, the learned 
Judge has not only restricted the opera- 
tion of clauses 3 and 4 but completely 
given a go-by to the objects, with which 
the factors as contained in clauses 3 and 
4, had been introduced. As already point- 
ed out, when the Government Order pro- 
ceeded on the basis that every clause out 
of clauses 1 to 6 should have equal ap- 
plication and. had not restricted the scope 
of the application of any of the clauses, 
if the Court were to say that clauses 3 
- and 4 will not operate in certain circum- 
stances or will operate only in certain 
specified circumstances, the Court will 
be re-writing the Government Order and 
laying down a fresh’ marking system 
which is not comtemplated in the said 
Government Order by. the Government. 
The only ground on which Mohan, J., has 
Bet aside the selection in this case is ‘that 
all the clauses’ under the Government 
Order have been applied at the same 
time and that in fact clauses 3 and 4 
should-have been applied only if the 
equality is obtained between the candis 
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dates after applying clauses 1, 2,.5 and 6. 
Now that we have held, on a due an 

proper interpretation of the Governmen 
Order which lays down the relevant cri- 
teria for awarding marks at the inter- 
view of candidates for.selection of Post- 
graduate. Degree Course, that all th 

clauses should hava equal operation and 
one- clause cannot override the other 
especially when the allotment of marks 
was under different clause, it leads to th 

inference that one clause cannot have an 


‘impact on the other, Hence the order of 


the learned Judge in setting aside the 
selection, cannot in law be sustained. 


9. The learned counsel for the first 
respondent brings to our notice two deci- 
sions of this Court that ance a basic qua- 
ification is prescribed for entry into a 
course, no regard shall be had to any 
further qualification possessed by a can- 
didate. In an unreported judgment in 
M. Pandian v. State of Tamil Nadu (W. P, 
No. 4522 of 1979) a Division Bench of- this 
Court set. aside the selection made to.the 
B. G. L. Course on the ground that after 
providing graduation as the minimum for 
selection to the B. G. L. Course, the award 
of marks for Post-graduation cannot be 
sustained. We do not see how that deci- 
sion will be of any assistance to the first 
Respondent. Here, marks have not been 
awarded to’ any further or Post-graduate 
Course. Under Cls. 3 and 4, additional 
marks have been awarded for subsequent 
work after graduation in the medical 
field either as Senior House Surgeoncy or 
as a person in teaching Department or asa 
person in regular service, - 


There cannot be a dispute that any work 
in the medical field by a candidate after 
finishing M. B. B. S. Course will be a rel- 
evant criteria for purpose of making selec- 
tion for the Post-graduate course. As 
between the two candidates, one fresh 
from the Medical College and another 
having medical experience after gradua- 
tion in the medical field, the latter is to 
be preferred, as the work in the medical 
field after graduation cannot be said to be 
irrelevant or not germane in the matter 
of selection for the Post-graduate Course, 
In the case referred to above marks are 
allotted for the Post-graduate candidates 
which had nothing to do with the law, 
But here the work done subsequent to 
graduation was in the medical field 
and therefore it is a quite relevant cir- 
cumstance to be taken into account at 
the time of selection of the candidates for 


1981 . ; R. S, K, Chandrasekaran v, Official Receiver 


the post-graduate. course, We are not 
therefore inclined to agree with the con- 
tention of the learned counsel for the 
first, respondent that the award .of marks 
for the work done after post-graduation 
can be said to be either arbitrary or viola- 
tive of Art, 14 of the Constitution, 


10. The learned counsel then refers to 
another unreported decision in Anuratha 
v. State of Tamil Nadu (W. P. No. 3522 of 
1978) and contends that since the Senior 
House Surgeoncy Course have been abo- 
lished and as the writ petitioner had no 
opportunity to undergo that Course, he 
should be awarded full marks under 
column 3, We are at a loss to understand 
the submission made by the learned coun- 
sel, It is true that the Senior House 
Surgeoncy Course has been abolished. Buf 
the abolition of Senior House Surgeoncy 
Course does not obliterate experience 
gained by a candidate as Senior House 
Surgeon before its abolition, nor such 
experience should stand nullified by the 
abolition of the system. If the candidate 
has undergone the Senior House Surgeoncy 
while that scheme was in force, the ex- 
perience gained by the candidate as a 
Senior House Surgeon cannot in any sense 


be taken to be nullified by the subsequent . 


abolition of the scheme. Therefore as be- 
tween two candidates, one candidate with- 
out having undergone the Senior House 
Surgeoncy and another having experience 
of House Surgeonship when ‘the scheme 
was in force, the latter will definitely be 
preferred as he has got additional: quali- 
fication of having experience of Senior 
House Surgeon, 


In the above case referred.to by the 
learned counsel, in some of the schools 
the facility of N. C. C.-was available and 
in other schools the said facility was not 

- available. Therefore, as between the can- 
didates who came up for selection a dis- 
tinction was made between, candidates 
who had undergone N. C, C, course and 
those who had not undergone, It is this 
anamoly that was pointed out by- the 
Bench and it was ‘stated that all students 
should be awarded marks for N, €C. GC, 
course. However, that reasoning will not 
apply to the facts on hand. In this case, 
there is abolition of Senior House Sur- 
geoncy in all Medical colleges in the State, 
But that does not mean that the persons 
who have already got experience as senior 
House Surgeon while the scheme was in 
force should lose. the benefit of-the ex- 
perience merely because subsequently 
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the said scheme was abolished by the 
Government, We are not therefore in- 
clined to agree with the learned cousel 
for the first respondent that the abolition 
of the senior House Surgeoncy had any- 
thing to do with the allotment of marks 
under column 3 of the said Governmen 
Order, 

11. In view of the above discussion, 
we set aside the order of Mohan J, setting 
aside the selection made to M. S. course 
in the Madras Medical College, and dis- 
miss the writ petition, There will how- 
ever be no order as to costs. 

; Appeals allowed, 
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R. S. K. Chandrasekaran, Appellant v 
The Official Receiver, Madurai and an- 

other, Respondents. 

L. P. A. No. 9 of 1976, D/- 15-12-1980.* 

Provincial Insolvency Act (5 of 1920), 
S. 28 (2) (6) (7) — Doctrine of relation 
back — Applicability — Mortgage suit — 
Decree, as also order directing sale of 
mortgaged property in execution of said 
decree passed much before filing of ingol- 
vency petition against judgment-debtors 
-— Auction sale held in pursuance of such 
order after filing of insolvency petition 
— Official Receiver does not- come in 
picture, C. M. A. No. 182 of 1975, D/- 
6-10-1975 (Mad), Reversed. 


Where in a suit for enforcement of 
mortgage, a decree for sale of the pro- 
perty as also the order of the Court 
directing sale of such property in execu- 
tion of the said decree were passed much 
before 30-10-1971, the date of filing of 
insolvency petition against the judgment- 
debtors, even giving full effect to the doct- 
rine of relation back under S, 28 (7), it 
was not possible in practice for the de- 
cree-holders to have- given notice to the 


. Official Receiver or to have applied for 


and obtained the permission of the Court, 
because on that date neither the petition 
for adjudication nor the Official Receiver 


- were there, Hence from the practical 


point of view, it could not be said that 
the sale which. took place on 1-11-1971, 


. was liable to be set-aside on the ground 


"Against Judgment of Ramaswami J, in 
_ C, M. A, No, 182 of 1975 eta, DI- 6-10- 
` 1975, 


DY/EY/C125/81/VCD/DHZ, 
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that the order for sale was made without 


notice to the Official Receiver and with- . 


out the permission of the Court. AIR 1973 
Bom 342; AIR 1964 Mad 549 ig Disting, 
C. M. A. No. 182 of 1975, D/- 

(Mad), Reversed, (Para 4) 


Section 28 (6) creates a fiction that, 
with regard to the rights of a secured 
. creditor referred to in sub-section (6) of 
S. 28, neither sub-section (2) nor sub-sec- 
tion (7) of S. 28 should be deemed to have 
been in existence or enacted. In the in- 
stant case, the decree-holder being a 
secured creditor, there was no scope for 
applying either the provisions of vesting 
or the theory of relation back, so as to 
restrain or curtail the power of the secur- 
ed creditor saved under sub-sec, (6) of 
Section 28, 
Cases Referred: Chronological Paras 


AIR 1973 Bom 342 . - 6 
AIR 1964 Mad 549: (1964) 2 Mad LJ 168 

(FB) 8 

ISMAIL, C. J.:— This is an appeal 
against the order of N. S. Ramaswami J. 
dated 6th October, 1975 made in A. A, 
O. No. 182 of 1975. O. S. No. 145 of 1968 
on the file of the Court of the Subordi- 
nate Judge of Madurai was a suit to en- 
force a mortgage and in that suit a decree 
was passed. E. P. No. 232 of 1970 was filed 
in that suit to execute the decree and 
the property was sold in auction on 1-11- 
1971, and the appellant herein was the 
auction-purchaser. The judgment-debtors 
filed E. A. No. 207 of 1972 under O. 21, 
Rule 90, C. P. C. to set aside the sale, 
and that application was dismissed on 
5-1-1974. The appeal preferred by the 
judgment-debtors. in A. A. O. No, 51 of 
1974, to this Court also failed, as- the 
same was dismissed on 13-38-1974. In the 
meanwhile, a petition to adjudge the 
judgment-debtors insolvents was filed on 
30-10-1971, and the order of adjudication 
itself was made on 17-12-1971. The Offi- 
cial Receiver, representing the estate of 
the insolvents, filed E. A. 2 of 1975 to 
set aside the sale on the. ground that no 
notice was-given to him and that the per- 
mission of the Court was also not obtain- 
ed. The learned Subordinate Judge of 
Madurai passed an order on 1-3-1975 dis- 
missing the application, holding that the 
adjudication took place only on 17-12- 
1971, that on the date when the sale took 
place, namely, 1-11-1971, the Official 
Receiver was not in the picture, and that 
therefore, there was no question of giv- 
ing notice to him or obtaining the permis- 
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‘(Para 5) | 
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sion of the Court for the sale of the pro- 
perty. It was against this order of the 


learned Subordinate Judge that the Offi- 
cial Receiver filed A. A. O, No, 182 of 


1975, before this Court. The learned. <: 


Judge (N. S. Ramaswami J.) by his order , 
dated 6th Oct., 1975. reversed the order 
of the learned Subordinate Judge, Madu- 
rai, and allowed the appeal, A. A. O. 182 
of 1975 allowing E. A. No. 2 of 1975 and | 
set aside the sale. It is against this order 

‘the present appeal has been filed by the 


auction-purchaser, . 


2. The ground on which N.S, Rama- 
swami J, reversed the order of the learn- 
ed Subordinate Judge, is that by opera- 
tion of S, 28 (7) of the Provincial In- 
solvency Act, the vesting of the property 
in the Official Receiver on the adjudica- 
tion of the debtors as insolvents dated 
back to the presentation of the petition 
for adjudication, that in the present case 
it dated back to 30-10-1971, that by virtue 
of this statutory provision the equity of 
redemption vested in the Official Receiver 
and that consequently the decree-holders 
could not have brought the property to 
sale without notice to the Official Rece- 
iver. The learned Judge further held that 
S. 51 (3) of the Provincial Insolvency Act 
which corresponded to S. 53 (3) of the 
Presidency Towns Insolvency Act, saved 
only those persons who had purchased 
the property in good faith, that in this 
case the auction-purchaser, namely, the 
the appellant herein, had not even filed 
a counter contending that he had ` pur- 
chased the property in good faith and for 
consideration, and that therefore that 
question did not arise. It is the correct- 
ness of this conclusion of the learned 
Judge that is canvassed in the present 
Letters Patent Appeal. 


3. Section 38 (2) of the Provincial In- 
solvency Act provides for the vesting of- 
the property in the Official Receiver on 
the making of an order of adjudication, 
and it reads as follows— 


“98, (2) On the making of an order of ~~ 


adjudication, the whole of the property 
of the insolvent shall vest in the Court 
or in a receiver as hereinafter provided 
and shall become divisible among the 
creditors and thereafter, except as pro- 
vided by this. Act, no creditor to whom . 
the insolvent is indebeted in respect . of 
any debt provable under this Act shall 
during the pendency of the insolvency — 
proceedings have any remedy against the 
property of the insolvent in respect of the 
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debt or commence any suit or other legal 
proceeding, except with the leave of the 
Court and on such terms as the Court 
may impose.” 

Section 28 (7) states— 

“An order of adjudication shall EE 
back to and take effect from the date of 
the presentation of the petition on which 
-it is made,” 

Sub-section (6) of S, 28 states— 

“Nothing in this section shall affect tha 
power of any secured creditor to realise 
or otherwise deal with. his security, in 
the same manner as he would have been 
entitled to realise or deal with it if this 
section had not been passed,” 


4. A combined reading of Sub-secs. (2), 
(6) and (7) of S, 28 of the Act will lead 
to the inference that in the case of a 
secured creditor his right to realise. or 
otherwise deal with the security will not 
be affected either by the vesting provid- 
ed for in S. 28 (2) or by the doctrine of 
relation back provided for in S. 28 (7) of 
the Act. As we pointed out already, in 
this case the decree for the sale of the 
property must have been passed much 
earlier to 30-10-1971, because the execu- 
tion petition itself was filed in- 1970. 
Even the order of the Court directing the 
sale of the property should have been 
passed much earlier to 30-10-1971, be- 
cause the sale actually took place on 
1-11-1971. Under these circumstances, the 
question for consideration is whether 
there is any reality in the requirement 
that the decree-holderg should have ob- 
tained the permission of the Court for 
bringing the property to sale or should 
have given notice to the Official Receiver 


before obtaining an order for sale. Even ` 


giving full effect to the doctrine of rela- 


tion back provided for in S. 28 (7) of the. 


Act, the order of the Court directing the 
sale of the property having been passed 
even before 30-10-1971, it could not have 
been possible in practice for the decree- 
holders to have given notice to the Official 
Receiver or to have applied for and ob- 
tained the permission of the Court, be- 
cause on that date even the petition for 
adjudication was not there and more so 
the Official Receiver, Hence, looking at 
the problem purely from the practical 
point of view, it could not be contended 
that the sale which took place on 1-11- 
1971, was liable to be set aside on the 
ground that the order for sale was made 
without notice to the Official Receiver and 
without the permission of, the Court, . 
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5. In our opinion, it-is not even neces- 
sary to go so far, in view of the. provi- 
sion contained in sub-sec. (6) of S. 28, that 
nothing contained in the section shall 
affect the power of any secured creditor 
to realise or otherwise deal with the secu- 
rity in the same manner as he would be 
entitled to realise or deal with it, if that 
section had not been passed, and, when 


.it so provides,it proceeds to-createa fic- 


tion that, with regard to the rights of a 
secured creditor referred to in sub-sec- 
tion (6) of S. 28, neither sub-sec. (2) nor 
sub-sec. (7) of S. 28 should be deemed to 
have been in existence or enacted. If so, 
there is no scope for applying either the 
provisions of vesting or the theory of re- 
lation back, so as to restrain or curtail 
the power of the secured creditor saved 
under sub-sec, (6) of S. 28. 


6. Mr. D. C. Krishnamurthi, learned 
counsel for the Official Receiver; brought 
to our notice the decision of the Bom- 
bay High Court in Babu Rama Chaugule 
v. Goodwill Bank Ltd. Miraj. AIR 1973 
Bom 342. In that case, the Court had no 
occasion to consider the practical im- 
plications of the doctrine of relation back 
provided for in S. 28 (7) of the Act. In 
that case a final decree in a mortgage 
suit was passed on 31-10-1949. A petition 
for adjudication of the debtor as insolvent 
was made in 1950 and the actual order 
of adjudication was passed on 6-12-1957. 
The execution petition with which the 
Bombay High Court was concerned was 
filed on 7-2-1963. It was in that set-up 
the question that came to be considered 
was whether the Official Receiver should 
have been made a party to the execution ` 
petition filed on 7-2-1963. The Bombay 
High Court held that the only person to 
Tepresent the estate of the judgment- 
debtor on 7-2-1963, was the Official 
Receiver, that therefore, he should have 
been made a party and that the execution 
proceedings instituted against the original 
judgment-debtor without impleading the 
Official Receiver, who alone represented 
the estate, were misconcelved. It was in 
that context, anly that the Bombay High 
Court observed (at p. 346)— 

“To be more explicit, if a secured ore- 
ditor has a right to sell the property 
through Court or privately, or to fore- 
close it, that right is not affected. The 
manner of enforcing the security, viz., 


` selling ‘privately or through Court fore- 


closing through the same manner is also 
not affected. This does not mean that the 
secured. creditor could deal with the pro- 
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perty in the- absence of any legal repre- 
sentation of that property. If by opera- 
tion of law from the date of the adjudi- 
cation the insolvent ceases to represent 
the property altogether and the only per- 
son that can represent that property and 
deal with it is the receiver appointed by 
the Insolvency Court, the secured creditor 
cannot ignore this fact, In other words, a 
devolution by the operation of law pend- 
ing suit cannot be ignored by the secured 
ereditor,” 


7. It is pertinent to point out that in ~ 


the above case, the Bombay High Court 
referred to the ‘date of the adjudication’ 
and not the “date of the presentation of 
the petition for adjudication” with ref- 
erence to the operation of S, 28 {7) of the 
Act, and that is the reason why we point- 
ed out that the Bombay High Court had 
no occasion to consider the scope of the 
doctrine of relation back provided for 
in S. 28 (7) of the Act, on which alone 
N. S. Ramaswami J, relied for reversing 
the conclusion of the learned Subordinate 
Judge. 


8 N. S. Ramaswami J, himself has 
relied on the decision of a Full Bench of 
this Court in Raghava Reddi v. Official 
Assignee Madras 1964-2 Mad LJ 168: (AIR 
1964 Mad 549) (FB), That case was not 
concerned with a mortgage decree and, 
therefore, the learned Judges had no oc- 
casion to consider the exact scope of Sec- 
tion 28 (6) of the Act. What the learned 
Judges, after elaborately considering the 
statutory provisions and some of the deci- 
sions, held was— ` 


“To sum up, the title ofa ER in 
an execution sale against a debtor, after 
the admission of. a petition to adjudicata 
the latter as insolvent is a defeasible title, 
If, the insolvency petition is dismissed, 
he gets good title, If, however, an adjudi- 
cation is made, his title would normally 


be displaced. by. the Official Assignee or- 


Official Receiver, as the case may be; but 
this rule is subject to an exception in 
favour of purchaser in good faith, who 
will be protected by reason of such good 
faith. Section 53 (3) being, therefore, an 
exception to the general rule of relation 
. back of the Official Assignee’s title, the 
operation of which makes the statutory 
title of the Official Assignee to give way 
before it, the burden of proving good faith 
will be on the person seeking advantage 
of the exception.” 

Having regard to the fact that the Full 
Bench was not a mortgage 
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decree and therefore was not considering 
the scope of S, 28 (6) of the Act, that 
decision has no application to the present 
case, Under these circumstances, the ap- 
peal is allowed, the order of N, S, Rama1 
swami J, dated 6th October 1975,.is sef 
aside and the order of the learned Sub- 
ordinate Judge dated 1-3-1975 is restored, 
There will be no order as to costs, 

Appeal allowed, 
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M/s, K, P., Lonappan and Sons, Peti- 
fioner v, S, Mohamed Iqbal, Respondent. 

C, R. P. No, 44% of 1981, D 20-2- 
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Tamil Nadu Buildings (Lease and Rent 
Control) Act (18 of 1860), Sections 12 (1) 
(g). 25 — Petition for eviction of tenant 
for bona fide requirement of building for 
demolition and reconstruction — Courts 
below allowing petition after applying 
their mind to the existing’ condition of 
nee — Finding of Courts below not 


Where the Courts below allowed. tha 
petition for eviction of tenant for bona 
fide requirement of building for demoli- 
tion and reconstruction as the 
building. was an old one having. 
cracks on the floor and the walls to- 
gether with the wooden frames partially 
eaten away. and - = further the 
Courts below also assessed tha 
age of building as 50 to 55 years 
and the extent of damage due to tha 
fire accident in the adjacent building the 
finding of Courts below could not ba 
said to suffer from any illegality, impro- 
irregularity because. tha 
Courts below applied their mind regard- 
ing the existing condition of the build- 


` ing and had come to the correct conclu- 


sion that the building requires demoli- 
tion and reconstruction. AIR 1979 SC 
1559 Distinguished, (Para 4) 
Cases Referred; . Chronological Paras-. 


“AIR 1979 SC 1559 3 


Habibullah Badsha, for Bahar 
ORDER :— The tenant isthe petitioner 
herein, The petition for eviction was fil- 
ed on the ground that the landlord re- 
quires the building for demolition and 
ction since it is a very old ona 


"To revise the order of Small Cause 
Court, Chief Judge. Madras in H, R. A. 
. No. 487 of 1979. : 
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and its first floor has only a tiled roof It 
was averred in the petition that the 
building is situate in an important com- 
mercial centre and on . the surroundings 
new buildings have been contructed. 
Both the Courts below have gone ~ into 
the bona fides of the requirement of the 
landlord and allowed the petition. 
Aggrieved by the orders of the courts 
below, the tenant has preferred the 
above civil revision petition. 

2. Mr. Habibullah Badsha, 
counsel for.the petitioner-tenant. sub- 
mitted that the courts below have not 
properly considered the bona fides of 
the landlord in requiring the building 
for demolition and reconstruction, that 
the petition itself lacks particulars re- 
garding the reason for demolition and 
reconstruction and that in any 
event the petition has to be 
dismissed since the landlord has not 
gone into the .witness box to sub- 
stantiate his bona fides in claiming the 
building for. demolition and reconstruc- 
tion. The Appellate Authority. has taken 
into consideration the age of the build- 
ing, the resources of the landlord to put 
up a new construction and the prepara- 
tion made by the landlord in that re- 
gard. As regards the age and condition 
of the building, the landlord has let in 


learned 


two witnesses to speak about the same 


They are P. Ws. 1 and 2. P. W. 1 is no 
one other than the brother of the land- 


lord, while P. W. 2 is a building contrac-. 


tor. 


PW 1 has stated that the building is 
at least 100 years old, that there are 
cracks in the building that the building 
is vibrating due to the heavy traffic in 
that area, that the walls of the building 
are made up of brick and lime and that 
the 
PW 2 who is a building contrarctor has 
stated that the building is in a bad con- 
dition with cracks on the floor and 
on the walls, that the wooden fences are 
partially eaten away and have become 
hallow in certain places and that the 
building requires demolition and recon- 
struction. The learned Appellate Auth- 
ority has also: noticed from the evi- 
dence of P. Ws. 1 and 2 that the very next 
building was recently pulled down anda 
multistoreyed building has been con- 
structed in that place that there was 
a big fire accident in the adiacent build- 
ing and that this present building got 
damaged partially due to the-said fire 
accident, , Taking into consideration all 
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these aspects of the case, the learned 
Appellate Authority has held that it is 
necessary to pull down the building and 
reconstruct the same and that the land- 
lord bas proved that the building in 
question is old: enough and it requires 
demolition and- reconstruction, 

3. Mr. Habibullah Badsha brings -to 
my notice the decision of the Supreme 
Court in Metalware and Co. v. Bansilal, 
AIR 1979 SC 1559. In that case arising 
out of a petition for eviction „on the 
ground of demolition and reconstruc- 
tion, the Supreme Court observed that 
apart from the factor of the landlord be- 
ing possessed of sufficient means of 
funds to undertake the project, the 
court must have regard to the existing 
condition of the building. its age and 
situation and the possibility or other- 
wise of its being put to more profitable 
use after reconstruction, The Supreme | 
Court has observed as follows— (at’ 


P. 1562), 


“All these factors being relevant must 
enter the verdict of the Rent Controller 
on the question of the bona fide require- 
ment of the landlord under Section 14° 
(1)-(b),... It is therefore cleartous that. 
the age “anid condition of the building 
would certainly be a relevant factor 
which will have to be taken into ac- 
count while pronouncing upon the bona 
fide requirement of the landlord under 
Section 14 (1) (b) of the Act and the 
same cannot be ignored.” 

In paragraph 11 of its judgment, the 
Supreme Court has further observed as 
follows— ` 


“Having regard to the above discus- 
sion, on the construction of Section 14 
(1) (b). of the Act, particularly in the 
light of its scheme, we are clearly of the 
view that the existing condition of the 
building far from being totally irrel- 
evant is a vital factor which will have 
to be considered while pronouncing up- 
on the bona fide requirement of the land- 
lord under that provision which has to 
be done by having regard to ‘all the cir- 
cumstances’ and since in the instant 
case all the courts have totally ignored 
this vital factor. we feel that their con- 
clusion on the question of bona fide re- 
quirement of the landlord deserves to 
be set aside” 


4. I do not think that the facts of 
that case will apply to the present case. 
In this cage, there is a clear finding by 
the courts below that the building is an 
old one and from the evidence it is 
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clear that it had sade on the floor 
and on the walls `> and -the 
wooden. frames are partially eaten 




























tain places. The Courts below have 
also assessed the age of the building as 
50 to 55 years. The fact that this 
building got partially damaged due to 
the fire accident in the adjacent buillding 
was also taken into consideration by 
the courts below. On these facts there 
is a definite finding that the building is 
an. old one and it requires demolition and 
reconstruction, I am therefore of the 
opinion that the authorities below have 
applied their mind regarding the exist- 
ing condition of the building and have 
correctly come to the conclusion that 
the building requires demolition and re- 
the resources 


andthe preparation he has made for the 
construction. I find that the courts þe- 


conclusion that the landlord has proved 
all these factors. The eviction petition 
in this case was filed as early as in 
_|1975, and the petitioner herein has suc- 
cessfully prevented the landlord. from 
taking possession of the building for the 
purpose of demolition and reconstruction 
even as late as in 1981. I do not find 
‘ ilegality.. impropriety or irregu- 
arity in the orders passed by the courts 
low, and as such, the civil revision 
etition is dismissed. 


5. Mr. Habibullah Badsha, learned 
counsel for the petitioners submits that 
the petitioner is having its business at 
the premises in question for nearly 
twenty years, that it is situated in a 
busy locality at Broadway and: that if 
the petitioner is thrown out of the 
building, immense .loss and __ hardship 

_ would be caused to the petitioner, He 
submits that some time may be given 
to the petitioner for vacating the pre- 
mises. The request seems to be a gen- 
uine one on the facts and circumstances 
of this case. The petitioner is therefore 
given ten weeks time from today to 
hand over vacant possession. of the pre- 
mises to the respondent herein. 


Petition dismissed, 
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Govinda Gouder and others, Peti- 
tloners v. Deenappa Gouder, Respondent. 

C. R. P. Nos. 3200 and 3201 of 1978, 
D/-- 4-2-1981." 

(A) Tamil Nadu Cultivating Tenants 
(Payment of Fair Rent) Act (24 of 1956), 
Sections 9, 4— Fixation of Fair Rent — 
Duty ‘of Rent Court and Rent Tribunal. 

Fair rent under the Act has got to be 


‘fixed by the Rent Court or by the Rent 


Tribunal, as the case may be, in terms 
of the formula laid down Section 4 of 
the Act. Where the land in question is 
of a category, which falls under Sec. 4- 
(1) (iii). The fair rent for the land is 
to be fixed as equivalent to 33-1/3 per 
cent of the normal gross produce or its 
value in money. Normal gross produce 
in respect of any land is defined under 
the Act to mean the produce which 
would be obtained, if the rain fall and 
the seasons were of a normal charcter, 
from lands of the same class as the land 
in question, similarly situated and pos- 
sessing similar advantages. In order to 
enable the Rent Court ‘and the Rent 
Tribunal determine the fair rent for any 
land on the above basis, the Legislature 
had made appropriate provision in the 
Act, It had also empowered the rule 
making authority to lay down guidelines 
in this regard in rules to be ‘prescribed 
for the purpose. The relevant rules 
framed by the State Government under 
the Act. called the Tamil Nadu ‘Cul- 
tivating Tenants (Payment of Fair Rent) 
Rules make more elaborate provision 
for enabling the Rent Court and Rent 
Tribunal to determine the fair rent in 
particular’ cases by reference to relevent 
data, The Rules also confer requisite 
powers on the Rent Court and Rent 
Tribunal by the exercise of which, they 
could get at the relevant date and in- 
formation. Both the statute and the sta- 
tutory rules have been ‘made to the end 
that these Rent Court and Rent Tribu- 
nal are supplied with such data with- 
out the inhibitions of any formalisms 
of procedure cluttering up the endauiry, 
The provisions relating to the furnishing 
of figures of average market prices of 
the main crops of a district gazetting 
them in the District Gazette and mak- 
District 


*To revise order of Rent Tribunal (Pri, 
Dist. Munsif) _ Coimbatore, D/- 17-8-. 
1978. ' : ; 
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Gazette to the Rent Court-and Rerit Tri- 
bunal, have all got to be understood only ` 
from the stand - point that the task of 
these two authorities is essentially to get 
at the requisite material to arrive at the 
fair rent in the given case. While the 
genesis of the proceedings for fixation 
of fair rent is an application either by 
the landlord or by the tenant, the sub- 
sequent enquiry as such cannot be liken- 
ed in all respect to a judicial proceeding 
before a common law court. The Tribunal 
is under a duty to go into the question 
bringing to bear all its powers both 
under the Act and under the statutory 
rules. The application under S. 9? cannot 
be remanded by the Tribunal merely be- 
cause the landlord has failed to produce 
the District Gazette carrying the figures 
relating to average market prices of the 
produce at the hearing or has not called 
in the testimony of the neighbouring 
property owners and cultivators of ad- 
jacent lands. (Paras 4.5, 7, 8) 
(B) Tamil Nadu Cultivating Tenants 
(Payment of Fair Rent) Act (24 of 1956), 
S. 5 — Application under S. 5 (2) by ten- 
ani to Rent Court for revision of fair 
rent — The pendancy of proceedings for 
fixation of fair rent before the Rent Tri- 
bunal can be no bar to the Rent Court’s 
going inio the merits of the application 
filed by the tenant for revision of rent 
under S. 5 (2). (Para 9) 
i; ORDER :— These revisions have been 
brought before this Court under S. 11 of 
the Tamil Nadu Cultivating Tenants 
(Payment of Fair Rent) Act, 1956. The 
petitioner is the landlord of 1.90 acres of 
land which is classified under S. 4 (1) (iii) 
of the Act. The landlord and tenant had 
an agreement for 1l-years which was ex- 
ecuted in the year 1952. Under that 
agreement the tenant had to pay the rent 
by cash of Rs. 305 per year. It would ap- 
pear that the tenant had paid rent in ad- 
vance for the entire period of 11 years. 
Nevertheless, the landlord had filed a 
petition before the Rent Court. for fixa- 
tion of fair rent under S. 9 (1) of the Act. 


This petition was resisted by -the tenant. ~ 


In his petition, the landlord claimed that 
the fair rent. for the land would. be 
Rs. 3000 per annum. The tenant opposed 
the application maintaining that the fair 
rent cannot be charged at anything- above 
Rs. 305 per annum. The Rent Court con- 
dugjed an enquiry and ultimately fixed 
the fair rent at Rs. 1100. . 

‘2. Against this determination, both 
the tenant and the landlord. filed appeals 
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before the Rent Tribunal, The Rent Tri- 


„bunal after hearing the parties. set aside 


the order of the Rent Court and remand- 
ed the matter for fresh enquiry. The 
principal reason for this remand was that 
the landlord had failed to produce the 
Gazette Notification regarding the market 
value of the produce during the relevant 
period ahd he had also failed to examine 
any of the land owners of adiacent lands. 


. 3. In this revision brought by the 
landlord. Mr. Palaniswami, his learned 
counsel, submitted that the Land Tribu- 
nal had completely misconceived its role ` 
as an appellate authority under the Act, 
when it desisted from going into the 
matter in appeal on merits, but preferred. 
to remit the case. Learned counsel sub- 
mitted that it is not open to the Rent 
Tribunal constituted under the Act to 
shy at entering upon the determination 
of fair rent merely for the reason that 
the District Gazette carrying the figures 
relating to average market prices of the 
produce had not been produced by the 
landlord at the hearing. 

4. I quite agree with this point of cri- 
ticism made by learned counsel. Fair 
rent under the Act has got to be fixed by 
the Rent Court or by the Rent Tribunal 
as the case may be, in terms of the for- 
mula laid down by S. 4 of the Act. As I 
earlier mentioned the land in question in 
the present case ‘is of a category, which 
falls under S. 4 (1) (iii). This means that 
the fair rent for the land is to be fixed] 
as equivalent to .33-1/3 per cent of the 
normal gross produce or its value in 
money. Normal gross produce in respect] 
of any land is defined under the Act to 
mean the produce which would be ob- 
tained, if the rain fall and the seasons 
were of a normal character, from lands 
of the same class as the land in question. 
similarly situated and possessing similar 
advantages. In order to enable the Rent 
Court and the Rent Tribunal determine 
the fair rent for any land on the above 
basis, the Legislature had made appro- 
priate provision in the Act. It had also 
empowered the rule making authority to 
lay down guidelines in this regard in 
rules to be prescribed for the purpose. 
S. 12 of the Act. for instance, makes it 
the duty of the District Collector to pub- 
lish the average. market prices of the 
main crops of the district, four times a 
year, in. January. April July and -Octo- 
ber, the average market prices. being re- 
lated. to _the preceatng Three months on 
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every occasion of publication. 


Nadu Cultivating Tenants (Payment of 
Fair Rent) Rules make more elaborate 
provision for enabling the Rent Court 
and Rent Tribunal to determine the fair 
rent in particular cases by reference to 
relevant data, The Rules also confer re- 
quisite powers on the Rent Court and 
Rent Tribunal, by the exercise of which, 
they could get at the relevant data and 
information. Rule 10 of the Rules pro- 
vides that for determining the normal 
gross produce, which has to be ascertain- 
ed for the fixation of fair rent, the Rent 
Court and the Rent Tribunal may take 
into consideration such things as the soil 
of the land, the classification of the land, 
the normal or standard out turn of paddy 
and other produce as adopted in the 
latest land settlement. The same rule 
further provides that the Rent Court or 
the Rent Tribunal may take into con- 
sideration— 

(a) the Government records containing 
season and crop reports and rainfall ac- 
counts: 

(b) the accounts of land owners, inter- 
mediaries, and cultivating tenants 
wherever available for similar lands en- 
joying similar advantages: 


(c) the oral or documentary evidence 
adduced by any of the interested parties 
and decrees of civil courts. 

Rule 150fthe Rules lays down how and 
in what manner the District Collector 
should arrive at the average market 
prices of the main crops of his district. 
Rule 15 (1) (iii) insists that copies of the 
notification published in the District 
Gazette containing the average market 
price of the district’s main crops. shall 
be kept in the office of the Rent Court 
and Rent Tribunal concerned. Apart from 
the materials and sources of materials 
available to the Rent Courts or Rent Tri- 
bunals, Rule 3 empowers both these au- 
thorities, in the exercise of their discre- 
tion. to enter upon any land, and in- 
spect and do any act thereon which, in 
their opinion, would further the en- 
quiry. In particular, both these authori- 
ties have power to cut and thrash the 
crops on any land and weigh or measure 
the produce. with a view to estimating 


the capabilities of the soil. The Rent 
Court and the Rent Tribunal . also 
have such powers as a civil 


court may have in the trial of a suit or 
an appeal, as the case may be, with 
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ernment under the Act, called the Tamil 
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particular reference to the issuance and 
service of summons examination of par- 
ties, production of documents. rectifica- 
tion of apparent errors in the orders and 
the like.. 


5. A fair understanding of the nature 
of the enquiry to be undertaken by the 
Rent Court in the first instance and by 
the Rent Tribunal in appeal, in the mat- 
ter of fixation of fair rent as provided for 
under Act, shows that the inauiry 
partakes to a certain extent of the 
character of what is called by American 
Legal writers as adversary proceedings. 
Necessarily, therefore, it will have the 
trappings of a legal controversy between: 
two contestants. But, then the rules 
make it quite clear that the be all and 
end all of the power, both of the Rent 
Court and Rent Tribunal. is to fix a fair 
rent on the basis of all available and rel- 
evant data. Both the statute and the sta- 
tutory rules have been made to the end 
that these two authorities are supplied 
with such data without the inhibitions of 
any formalisms of procedure cluttering 
up the enquiry. The provisions relating 
to the furnishing of figures of average 
market prices of the main crops of a dis- 
trict, gazetting them in the District 
Gazette and making available the copies 
of the District Gazette to the Rent Court 
and Rent Tribunal, have all got to be 
understood oniv from the stand point 
that the task of these two authorities is 
essentially to get at the requisite mater- 
ial to arrive at the fair rent in the given 
case. While the genesis of the proceed- 
ings for fixation of fair rent is an ap- 
plication either by the landlord or by 
the tenant, the subsequent enquiry as 
such cannot be likened in all respects toa 
judical proceedings before a common 
law court. Nor can the Rent Court or 
even the Rent Tribunal make themselves 
into the very images of presiding offi- 
cers of judicial tribunals, It is sometimes 
said in legal. writings that quasi-judicial 
tribunals have the trappings of a court 
without their being, in the true 
sense, courts of law. I should like to say 
that the Rent Court and the Rent Tri- 
bunal under this Act, notwithstanding 
that their names have a judicial ring 
about them, are not even pseudo courts, 
Having regard to the nature of their 
power and to the avowed obiectives of 
the Act. I should think that their juris- 
diction, if I can describe it so. is more of 
an administrative character than of a 
judicial nature. While it may be proper 
to bring the inquiry into fair rent under 
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the Act within the generic classification 
of ‘quasi judicial’ enquiry. the emphasis 
must be more on the quasi than on the 
‘judicial’, 


6. Itisinthis light that the justifica- 
tion for the remand. in this case has to be 
judged. I had earlier mentioned that the 
Rent Tribunal had remanded the whole 
case for no other reason than that the 
landlord, for his part, did not produce 
before the Tribunal the District Gazette 
containing the data of market prices. I 
dare say the Rent Tribunal itself could 
have had access.to the gazette for the 
mere asking from its own library. This 
apart, finding fault with the landlord for 
not producing a copy of the gazette is, 
in my judgment, an act of the Rent Tri- 
bunal which is founded on a thorough 
going misconception of what its role is 
under the statutory scheme of things. I 
like to imagine that there might not have 
been even a remote possibility of a 
misconception of this kind occurring if 
the Tribunal had been recruited from a 
cadre which is not judicial. As it hap- 
pens. however, the Act demands that the 


Rent Tribunals be recruited from 
Judicial Cadre at District Mun- 
sif level It might well be 
that the particular incumbent of 


the Rent Tribunal in this case could not 
shake off his judicial upbringing even 
while sitting as° a Tribunal and might, 
by, sheer habit, have presided over the 
inquiry as if it were a court proceeding. 
Tt is even likely that the presence of 
lawyers in the appeal and their manner 
of presentation might have created the 
illusion of court proceedings and infus- 
ed a court atmosphere to the entire ap- 
peal hearing. But lawyers have a right 
of audience both before courts and be- 
fore tribunals and what makes a court 
a court is not the throng of lawyers be- 
fore it, but its own inherent judicial 
quality and the legal sanctions behind 


its authority. While I find no objection: 


whatever to a Rent Tribunal or to a 
Rent Court bringing to bear a 
judicial approach, please let them re- 
member always that they are there to 
fix a fair rent and not decide a law 
suit. 


7. The other reason which the Rent 
Tribunal advanced for the remand was 
that the landlord had not called in the 
testimony of neighbouring property 


owners and cultivators of adjacent lands, ` 


Govinda Gouder v, Deenappa Gouder 


‘interested but, must 





Mad, 243 


Here again, I do not think the Rent 
Tribunal, same as the Rent Court, should 
have felt handicapped for lack of the 
evidence of such witnesses. I have earlier 
referred to Rule 10 of the relevant rules, 
under which the Rent Courf on the Rent 
Tribunal has got to take ino considera~ 
tion not merely the oral and document- 
ary evidence adduced by the parties 
itself take note of 
(a) the Government records, (b) the ac- 
counts of land owners, intermediaries, 
and cultivating tenants wherever avail- 
able for similar lands enjoying similar 
advantages. Under this rule the 
Rent Court or the Rent Tri- 
bunal has got to go into the ac- 
counts of land owners, intermediaries 
and cultivating tenants, whether or not 
they are called in evidence at the in- 
stance of one or other of the parties. If 
the parties call them to the witness box 
well and good. But if they do not, it 
would still be the bounden duty of the 
Rent Court or the Rent Tribunal to call 
for their evidence, ifit thinks it would be 
relevant and it would assist the deter- 
mination of the fair rent in the given 
case. 

8. I am, therefore, satisfied that the 
remand made by the Rent Tribunal in 
this case is not either in the proper ex- 
ercise or on a proper understanding of 
its function as an appellate authority 
under the Act. I accordingly set aside 
that order and direct the Rent Tribunal 
to go into the question of fair rent on 
its own. It is needless to say that at the 
time of the re-hearing of the appeal, 
both the parties would be at liberty to 
place before the Tribunal such further 
materials as they may think fit. As I 
earlier mentioned, whether or not they 
do so, the Tribunal is under a duty to 
go into the question bringing to bear 
all its powers both under the Act and 
under the statutory rules. 

9. One other matter which was raised 
before me in the course of the hearing 
of this revision was about the applica- 
tion which the tenant in this case had 
preferred before the Rent Court. ap- 
parently under Section 5 (2) of the Act, 
for revision of the rent. The order of 
the Rent Tribunal. shows that the said 
application had not had a chance of be- 
ing dealt with by the Rent Court. 
Hence the Tribunal had given appro- 
priate directions to the Rent Court to 
hear and determine that application. J 
think what- the Rent Tribunal did was 
eorrect, The pendency of proceedings 
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for fixation of fair rent before the Rent 
Tribunal can be no bar to the Rent 
Court’s going into the merits of the ap- 
plication filled by the tenant for revi- 
sion of rent under Section 5 (2) of the 
Act. This part of the direction of the 
Rent Tribunal would have to be retain- 
ed. For. the rest, as I earlier directed, 
the order of the Rent Tribunal is set 
aside and the Rent Tribunal will have to 
hear and determine afresh both the ap- 
peals before it, viz, F.R.A. 1 of 1977 
and F. R. A. 2 of 1977. There will. how- 
ever, be no order as to costs. 

Order accordingly. 
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' V. R. Santhanam Iyer, Appellant v. 
V. S. Sundara’hammal, Respondent. 


S. A. No. 2625 of 1977. D/- 30-1-1981.* 


Hindu Law — Religious endowment 
— Trusteeship — Devolution of — Mode. 


There are two ways of devolution 
of the office of dharmakartha or trustee. 
It is possible for a donor to prescribe 
any mode of devolution of trusteeship, 
untrammelled by any other restrictions 
as regards the ‘nature of the estate. 
But when he does not do. so, the devo- 
lution is governed by ordinary rules of 
Hindu law, statutory or otherwise. The 
right of succession to trusteeship can- 
not hang in the air. It will be governed 
either by. the arrangement made by the 
founder or by the general law. 

(Para 8) 

Where the public temple was founded 
by the ancestor of the plaintiff and the 
husband of the defendant and the hus- 
band of the defendant held the trusee- 
ship lastly, on his death, the defendant 
and not the plaintiff; would be entitled 
to succeed to the trusteeship in the ab- 
sence of prescribing of mode of devolu- 


tion of trusteeship by the . founder. 
(Case law discussed), (Para 9) 
Cases Referred: Chronological Paras 
(1978) 2 Mad LJ 19 7, 9 


AIR 1971 SC 891 9 
AIR 1971 SC 2363: (1970) 2 SCR 424 9 
AIR 1971 Mad 1: (1970) 2 Mad LJ 156 

7, 8 


(FB) 
AIR 1969 SC 569: (1969) 1 SCR 874 7,9 


*Apainst decree of Dist. J., East Than- 
javur, Nagapattinam in A. S. No. 59 
of 1977. 
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AIR 1951 SC 293:;1951 All LJ 132 ° 7 
AIR 1943 PC 89:70 Ind. App. 57: 1943- 
All LJ -381 - 6 
AIR 1936 PC 318: 63 Ind. App. 448 5 
AIR 1922 PC 325:ILR 45 Mad 565 
21 All LJ 250 4 
(1872) 1 Ind. App. Supp. 47 5, 7 


JUDGMENT :— This second appeal: 
has been filed by the plaintiff in O. S. 
No. 50 of 1975 in the Court of the Sub- 
ordinate Judge of Nagapattinam. The 
suit was for declaration that the plain- 
tiff was the hereditary trustee of 
Sri Meenakshisundareswaraswami tem- 
ple, Vadavur village, and for recovery 
of possession of the temple and its pro- 
perties. It was not in dispute that the 
temple is a public temple coming within 
the jurisdiction of the Hindu Religious 
and Charitable Endowments depart- 
ment. The temple was originally found- 
ed by the ancestors of the plaintiff and 
the ‘defendant’s ` husband. The office 
.of trusteeship was last held by one V. 
R. Subramania Iyer, the elder brother of 
the plaintiff and husband of the defen- 
dant. The said Subramania' Iyer died 
in or about 1964. On his death, hiš 
wife, the defendant, assumed manage- 
ment of the properties. At that time. 
the plaintiff was engaged in business in 
Delhi and other places of northern 
India. As the plaintiff had come back 
to the village, he wanted the defen- 
dant to hand over possession of the 
temple and its properties to hira. Since 
his request was not complied with. he 
came forward with the present suit. In 
the written statement, the defendant 
contended that the plaintiff was not the 


hereditary trustee of the temple, and 
that, after the death of her husband, 
she was en‘itled to be the trustee. She 


claimed that the plaintiff had no cause 


of action to institute the suit. The trial 
Court decreed the suit upholding the 
claim of the plaintiff. The defendant 


appealed and the learned District Judge, 
Nagapattinam, held that the plaintiff 
had not satisfactorily proved that he 
was entitled to succeed to the trustee- 
ship rights, subsequent to the death of 
his brother. as the next person in order 
of succession, In Ex. B-1, dated 31-12- 
1973, which is a certified copy of -the 
order passed: by the Commissioner. H. 
R. and C. E. Denartment, the Commis- 
sioner has come to the conclusion that 
the defendant was entitled to continue 
to exercise her right to trusteeshin as 


-the hereditary. trustee: The plaintiff 


SS 
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has now. come forward with the present 
appeal. ER 


2. Mr. Chandramouli, inmi coun- 
sel for the appellant, contended that this 
is a case 
ship was hereditary and that the here- 
ditary principle should be applied from 
the time of the original founder. If so 
applied, according to him, the widow of 


the last trustee, that is, the defendant, - 


would not be an heir to the. founder, as 
she could only be the heir to her hus- 
band and not of his other ancestors and, 
hence, the plaintiff alone was entitled 
to be the trustee. For the respondent, 
the submission was that in a case in 
which there was no document governing 
the rights of trusteeship and the defen- 
dant alone was the heir of the last 
trustee. Both parties relied on various 
decisions. ; 

3. There is one aspect on which the 
parties appear to be really not in con- 
test, and that isin regarding the trustee- 
ship as a species of heritable property. 
The learned counsel for the appellant 
contends that he was the trustee and 
traces his right to trusteeship as the de- 
scendant of the original trustee Seshap- 
pier. The respondent traces her rights, 
to her husband, V. R. Santanam who 
was the last trustee. That the trustee- 
ship is a heritable specie of property 
appears to be thus common ground, 
though it was not clearly and speci- 
fically. so admitted. No other basis can 
be found for the respective contentions. 
How the trusteeship should devolve is 
alone in controversy. 

4. The legal position may be examin- 
ed even on the basis that there is some 
controversy on this point. The trustee 
in the context of this case is only a 
dharmakartha. The position of the 
dharmakartha was contrasted by the 
Privy Council with that of a shebait or 
head of.a mutt in the following langu- 
age :— . 

“This (dharmakartha) is in truth the 
legal equivalent ‘o trustee, The posi- 
tion of dharmakartha is not that of a 
shebait of a religjous institution. or the 
head of a mutt. These functionaries 
have a much higher right with larger 
powers of disposal and administration, 
and they havea personal interest of 
beneficial character’ (See - Srinivasa- 
echariar v. Evalanpa _Mudaliar. (1922) 
ILR 45 Mad 565 at p. 581: (AIR 1922 
PC 325 at p. 331). ) Ten 
A dharmakartha was described to be 
literally no more, than the manager ot 
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in which the trustee- 
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a charity and his rights:are never in a 
higher legal category than that of a 
mere trustee. . 

5. If this principle of distinction’ is 
kept in mind, it would be easy to follow 
the later cases and appreciate some ap- 
parent inconsistency in them. In 
Ganesh Chunder Dhar v. Lal Bhery Dhar 
(1936) 63 Ind App 448: (AIR 1936 PC 
318), a point that arose for decision was 
whether a testator could prescribe the 
rule of primogeniture for succession to 
shebaitship. Such a rule of succession 
had been found to. offend the rule of 
Hindu Law in Juttendramohan Tagore 
v. Gnanadramohum Tagore (1872-1 Ind. 
App. Supp, 47).. It was held that the 


` same principle governed the rule of suc- 


cession to shebaitship, and, so, the 
tes’'amentary provision was held to be 
bad. That case arose under the Daya- 
bhaga law. 


6. Where the founder of Hindu pri- 
vate religious trust had made no provi- 
sion to the succession of trusteeship be- 
yond his son, it was held in Bhaba- 
trini Debi v.- Ashalata Debi, (1943) 70 
Ind App 57: (AIR 1943 PC 89) by the 
Privy Council that the shebaiti on the 
son’s death devolved upon the _ son’s 
heirs and not upon the nearest sur- 
viving heir of the founder. l 


7. But. in a Full Bench’ decision of 
this Court in Manaithunaitha v. Sun- 
daralingam, (1970) 2 Mad LJ 156: (AIR 
1971 Mad 1), the principle of Tagore’s 
case, (1872) 1 Ind. App. Supp. 47 was 
held to be inapplicable to a bare office 
nf trusteeship like that of a trustee ofa 
temple or charity. It was perhaps m 
this background. that the Supreme 
Court described the proprietary element 
in shebaiti right as anomalous. the ano- 
maly having been accepted by 
Hindu Law from an early date: per B. 
K- Mukherjee J. in Smt. Angurbala 
Mullick v. Dababrata Mullick, AIR 1951 
SC 293 at p. 296. That was a case of a 
shebaiti right and it was held that the 
succession would be governed. by Hindu 


Law (Hindu Women’s Right _to Pro- 
perty Act. 1937. as amended in 1938). 
-The Supreme Court applied the same 


principle in Chockalinga Sethurayar v. 
Arumanayakam, 1969-1 SCR 874: (AIR 
1969 SC 569). in the case of trusteeship 
of a charity. That was incidentally. an 
appeal from a decision of this Court. 
The same principle was applied by a 
Bench of this Court in Parameswaran 
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Pillai v. Sivathanu Pillai, 1978-2 Mad 10. The 
LJ 19. 


8. The law is thus clear. and I may 
- add that no other rule of succession can 
be applied to a case of this kind. There 
are two ways of devolution of the office 
of dharmakartha or trustee. As laid 
down by this Court in Manaithunainatha 
Desikar’s case, (1970) 2 Mad LJ 156 
(AIR 1971 Mad 1) (FB), it is possible 
for a donor to prescribe any mode of 
devolution of trusteeship, untrammel- 
led by any other restrictions as regards 
the nature of the estate. But when he 
does not do so. the devolution is gov- 
erned by ordinary rules of Hindu law, 
statutory or otherwise. The right of 
succession to trusteeshiņn cannot hang 
in the air. It has to be governed either 
by the arrangement made by the founder 
or by the general law. 

9. The case of Sambandamurthi v. 
State of Madras, (1970) 2 SCR 424: (AIR 
1971 SC 2363) is a case of application of 
usage in the matter of appointment of 


a trustee. The application of usage is 
in effect the application of the law. 
But, on the point as to whether the 
office of a hereditary trustee was pro- 
perty. as observed in that case. some 
doubt has been cast over this decision 
in Kakinada “Annadana Samajam v. 
Commr. of Hindu Religious and Charita- 


ble Endowments, Hyderabad, AIR 
1971 SC 891. The question in that 
case was whether a statute en- 
abling appointment of a Board of 


trustees by the Government or its offi- 
cers in the case of a charitable institu- 
tion ‘managed by a hereditary trustee 
offends Article 19 or 31 of the Consti- 
tution. It was held that it will not 
offend the said Article, as such heredi- 
tary trusteeship was not ‘property.’ 
The problem whether the trusteeship is 
within the scope of the guarantee as 
regards property enshrined in the Con- 
stitution is beside the point here. Whe- 
ther it is property in the constitutional 
sense or not, the personal law can pro- 
vide for its succession and that is all 
what we are concerned with here. The 
decisions in Chockalinga Sethurayar v. 
Arumanayakam, (1969) 1 SCR 874: (AIR 
1969 SC 569) and Parameswaram Pillai 
v. Sivathanu Pillai, (1978) 2 Mad LJ 19, 
clearly support the view taken by the 
Court below. There is no proof of any 
mode of devolution prescribed. by the 
founder. The succession is thus to the 
last holder of the office. The widow 
and not a brother would be his heir, 


ALR. 


appeal is accordingly dis- 
missed. No costs. 
: Appeal dismissed., 
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Srinivasan. Petitioner v. SS. 
Arumugham, Respondent. 
C. R. P. No. 1103 of 1979, D/- 28-1- 


1981.” 

Tamil Nadu Buildings (Lease and Rent 
Control) Act (18 of 1960), S. 19— Princi- 
pies of res judicata in S. 19— Applic- 
ability. (Civil P. C. (1908), S. 11). 

Section 19 enacts that the Rent 
Controller shall summarily reject an 
eviction petition if that petition raises 
between the same parties substantially 
the same issues as have been finally 
decided in a former proceeding under 
the Act. Two important requisites must 
be present for applying S. 19. One is that 
there must be identity of issues in two 
proceedings. The other is that the former 
proceeding must have been decided on 
the very issues which figured in the 
later proceedings, (Para 6) 

Where the issue.as to bona fide re- 
quirement of landlord though subsisted 
in previous and subsequent eviction 
proceedings, the same was not decided 
in the previous proceeding and the same 
was decided on the basis of issue of 
notice to quit, the decision in previous 
proceeding would not operate as res 
judicata when the issue as to notice to 
quit was not involved in the subsequent 
proceeding. 

(Para 7) 


ORDER :— This revision under the 
Tamil Nadu Buildings (Lease and Rent 
‘Control) Act 1960, raises a point about 
res judicata in the following circum- 
stances: 

2. The petitioner is the owner of a 
non-residential building in Arni under 
the tenancy of the respondent. In the 
year 1973. the petitioner moved the Rent 
Controller for eviction of the tenant, 
inter alia, on the ground that he requir- 
ed the building for housing a business 
of his own. The Rent Controller dis- 
missed that petition on the preliminary 
point that prior to filing the petition 
no notice to quit under S. 106 of the 
Transfer of Property Act had been 


To revise order of Sub. J., (Appellate 
Authority), Vellore, D/- 16-2-1979. 
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_jproceeding under the 
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issued to the tenant. In this view. the 
Rent Controller did not-have to go into 
the merits of any of the grounds of evic- 
tion raised in the petition. 


3. Two or three years later. the peti- 
tioner came out with another eviction 
petition before the Rent Controller 
against the same tenant on the self-same 
grounds. This time the Rent Controller 
went into the merits and granted an 
order of eviction, holding that the peti- 
tioner required the building bona fide 
for his own business. 


4. The tenant appealed, contending 
that the present proceedings were bar- 
red by res judicata under S. 19 of the 
Act, The appellate authority upheld the 
contention and dismissed the eviction 
petition on that ground. reversing 
the decision of the Rent Controller. 


5. In this revision. the petitioner 
contends that Section 19 does not apply 
and the appellate au‘hority acted 


wrongly in dismissing the present evic- 
tion vetition on the ground of res judi- 
cata. 


6. I uphold this contention as well- 
founded. Section 19 of the Act incor- 
porates the principle of res judicata 
more or less on the same lines as in the 
Civil Procedure Code. The section en- 
acts that the Rent Controller shall sum- 
marily reject an eviction petition if 
that petition raises between the same 
parties substantially the same issues as 
have been finally decided in a former 
Act. Two im- 
portant requisites must be present for 
applying this section. One is that there 
must be identity of issues in the two 
proceedings. The other is that the for- 
mer proceeding must have been decided 
on the very issues which figure in the 
later proceedings, 


T. _ The question is whether these two 
requisites are fulfilled in the present 
case, The answer. to my mind must be 
clearly in the negative. For. while the 
issue as to bona fide requirement for 
personal occupation was an issue both in 
the former proceeding and in the pre- 
sent proceeding. that issue was not de- 
cided at all in the former proceeding. 
And while the disposal of the former 
proceeding was solely on the issue of 
notice to quit. no such issue at all 
figured between the parties in the pre- 
sent proceeding. Either way. therefore, 
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Section 19 does not apply to the present 
case. The appellate authority was in 
error in summarily rejecting the pre- 
sent eviction petition as barred by res 
judicata under that provision, 


Arumugham 


8. It may be that the former deci- 
sion of the Rent Controller on the issue 
as to quit notice can be assailed as err- 
oneous in point of law. if such an argu- 
ment were now open, Incidentally. the 
Supreme Court have recently laid down 
that the question of quit notice under 
Section 106 of the Transfer of Property 
Act is quite alien to the scheme of the 
Rent Control legislation and is alto- 
gether irrelevant in eviction proceed- 
ings before the Rent Controller. But 
can we go into the auestion at all now? 
We cannot, For seeing whether the 
present proceeding is or is not barred 
by res iudicata, we do not have to, and 
we cannot, examine the correctness or 
incorrectness of the decision in the for- 
mer proceeding. We only have to see 
whether the same substantial issue 
raised between the parties had had a 
disposal on merits in the former pro- 
ceeding. The inquiry. in this sense. 
might well be regarded as one on a 
question of fact touching the factum of 
disposal of the issue in the former pro- 
ceeding. ra'her than on a question of 
law as to whether that decision was 
correct or not. Res judicata proceeds 
on the principle that in the interests of 
the parties themselves it would be - ex- 
pedient to stifle. ra‘her than counten- 
ance, further discussion of the contro- 
versies which had been thrashed out in 
an earlier encounter. 


98. To come back to the main point 
of discussion, for reasons I have earlier 
mentioned. I conclude that the appellate 
authority in this case was not right in 
holding that the present proceeding for 
eviction is barred by res judicata under 
Section 19 of the Act. It follows that 
the summary disposal of the appeal be- 
fore him on this ground was wrong. I 
accordingly set aside that order. and di- 
rect the appellate authority to hear and 
determine the appeal afresh on the 
merits. The revision is allowed accord- 
ingly, but there will be no order as to 
costs. 


Revision allowed. 
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Ellapuram Panchayat Union. Periapa- 
layam, Petitioner v. Sri Bhavaniam- 
man Devasthanam, Respondent. 


C. R. P. No. 19 of 1981. D/- 24-2-1981.* 


Civil P. C. (5 of 1908), Order 41, R. 14 
—— Appeal transferred from one Court 
to another — Notice of hearing to party 
— Necessity, 


Normally, ‘party to a proceeding be- 
fore any Civil Court is entitled to a 
notice from that Court where the pro- 
ceedings are pending in order to fix him 
with the knowledge of the pendency of 
the proceedings and also to enable him 
to take steps in that regard. It is on 
account of this that even in matters 
which are tried afresh as a result of 
remit orders that the parties are given 
notice afresh as otherwise. the fact 
that the court is again seized of the 
matter may not be within the know- 
ledge of the -parties. Likewise. even 
when an appeal is preferred, the respon- 
dent to such an appeal is entitled to a 
notice and this has been provided for 
under Order 41. Rule 14. It would be 
a very salutary practice if even in cases 
of appeals transferred from one Sub- 
Court to another owing to exigencies of 
work load, a notice to that effect should 
bè given to the part’es informing them 
that the appeal which was pending before 
one court has since been transferred to 
another Court. Since a partv to a liti- 
gation before any Court should know 
where it is pending and when it is 
likely to be taken up. it is 
essential that parties must be 
informed by the transferee court in 
order to enable them to appear before 
the transferee court and contest the 
proceedings so transferred by engaging 
other counsel and taking necessary 
steps in that regard. In the absence of 
any provision to that effect either under 
the Code of Civil Procedure or under 
Civil Rules of Practice , and Circular 
Orders every effort should be made by 
courts to put the litigants on notice of 
the transfer of vending litigation. be 
it the trial court or the avvellate court 
as the case may be. It is very necessary 
and desirable. nay even imperative. 
that till such time as provision in this 


*To revise order of Sub J.. -Chingleput 
D- 3-9-1980.  _ 7 
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regard is made e.ther under the Code 
of Civil Proceduré or under the Civil 
Rules of Practice and Circular Orders. 
that here should be an inflexible ‘ad- 
herence to this requirement regarding 
notice: as otherwise. courts cannot ad- 
judicate upon the rival claims of the 
litigants before it after giving an effec- 
tive and adequate hearing to both sides, 
which is the bedrock of our system of 
admin stration of justice. Held how- 
ever that respondent had notice of such 
transfer in the present case. (Paras 7. 8) 

N. R. Chandran, Addl, Govt. Pleader 
No, 2, for Petitioner; R. D. Indrasenan, 
for Respondent. 


ORDER :— The defendant in O. S. 
No, 413 of 1972, District Munsif’s Court, 


Tiruvellore. is the petitioner- in this 
civil revision petition. That suit was 
instituted by the respondent herein 


for a declaration that a passage leading 
to the devastanam in Periapalam be- 
longs to it and also for an injunction. 
That suit was resisted by the petitioner 
herein on several grounds which need 
not be noticed in detail for purposes of 
the present civil revision petition. 
Suffice it to say that the learned Dis- 
trict Munsif. Tiruvallur, on a consid- 
eration of the oral as well as the docu- 
mentary evidence. dismissed the suit in- 
sitituted by the respondent on 30-7-1973. 
Agerieved by that, the respondent pre- 
ferred an appeal. in A. S. No. 178 of 
1973 to Sub-Court, Kancheepuram. 
In order to contest the appeal. the peti- 
tioner had engaged one Thiru C. M. 
Palanirajakumar as counsel. This ap- 
peal A. S. No. 178 of 1973 filed by the 
respondent herein before the Sub- 
Court. Kancheepuram, was later trans- 
ferred to the file of the II Additional 
Subordinate Judge, Chengalpattu. as 
per order dated 6-12-1977 in: accordance 
with the preceedings of the District 
Judge. The appeal so transferred from 
Sub Court. Kancheepuram, to the Sub- 
Court, Chengalpattu. was received by 
Sub Court. Chengalpattu. on 15-12-1977, 
and renumbered as A. S. No. 188 of 
1977 on its file and posted for hearing 
on 16-1-1978. From 16-1-1978 it 
adjourned to 15-2-1978 and on that 
dav. Thiru D. K. Sampath. Advocate, 
Chengalpattu, filed vakalat in the appeal 
on behalf of the respondent, and the ap- 
peal was adjourned to 27-2-1978. On 
27-2-1978, the petitioner was stated to 
be absent and the appeal was directed to 
be posted in the list for Hearing on 17-4- 
1978: From 17-4-1978 the hearing of: the 
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appeal was adjourned to 18-4-1978 and 
on 18-4-1978 the appeal was further ad- 
journed to 24-4-1978.. On 24-4-1978. the 
notes paper indicates ‘both not ready’ 
and the appeal was thereafter adjourned 
to 12-7-1978, From 12-7-1978, the appeal 
was adjourned to 15-7- 1978, 20-7-1978, 
25-7-1978, 27-7-1978 and thereafter to 
29-7-1978. On 29-7-1978, arguments were 
heard and judgment was reserved and 
on, 4-8-1978, the learned Subordinate 
Judge, Chengalpattu. on a consideration 


of the merits, allowed the appeal setting , 


aside the dismissal of the suit, instituted 
by the respondent herein and decreeing 
it as prayed for. On 25-7-1980, the peti- 
tioner filed I. A. No. 140. of 1980 in A. S. 
No. 188 of 1977 IInd Additional Sub-Court 
Chengalpattu. to condone a delay of 690 
days in filing an application to rehear 
the appeal. In the affidavit in support of 
that application. the petitioner referred 
to the filing of the appeal in A. S. No. 178 
of 1973, Sub-Court, Kancheepuram, by 
the respondent and the engaging of a 
counsel by the petitioner. The petitioner 
further stated that the counsel so en- 
gaged by the petitioner informed the 
petitioner in 1977 that the appeal had 
been transferréd to the Sub-Court. 
Chengalpattu. Even thereafter, the peti- 
tioner claimed that the petitioner was 
under the impression that a notice for 
the hearing of the anneal will be sent by 
Sub-Court, Chengalpattu but that it 
did not receive any such notice and that 
the petitioner became aware of the re- 
sult of the appeal only on 28-6-1980. 
The petitioner thus claimed that the 
petition for restoration of the appeal had 
been filed within 30 days of the date of 
knowledge of the result of the appeal 
and prayed that the ex parte disposal of 
the appeal should be set aside and that 
the appeal should also be reheard on its 
merits. 


2. That application was resisted by 
the respondent herein on, the ground that 
even according to the petitioner: the 
petitioner was aware of the transfer of 
the appeal from Sub-Court. Kanchee- 
puram to Sub-Court, Chengalpattu and 
that in spite of it the petitioner did not 
take any steps whatever for’ defending 
the appeal. It was also pointed out that 
the petitioner had been informed about 
the result of the appeal by the respon- 
dent by communications addressed ‘te 
the petitioners by the Managing trustee 
of the. respondent. A further. objection 


was also raised. that before _Sub-Court, 
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Chengalpattu.. , Thiru Varada- Reddi, 
Advocate, offered to appear on behalf of 
the petitioner on 15-2-1978. The respon- 
dent also contended that the disposal of 
the appeal was on the merits and not 
ex parte and that the petitioner has not 
satisfactorily explained every day's 
delay, 


3. The Jearned a ‘Additional Sub- 
ordinate Judge, Chengalpattu who en- 
quired into this application held that the 
petitioner has not satisfactorily explain- 
ed the delay and that the disposal of 
the appeal was also on the merits, and, 
therefore. no ground was made out to 
restore and rehear the appeal, disposed 
of earlier on 4-8-1978, It is the correct- 
ness of this order that is challenged in 
this civil revision petition. 

4, What is urged by the learned 
counsel for the petitioner on the strength 
of O. 41, R. 17 (2) C. P.C. is that the dis- 
posal of the appeal A. S. No. 188 of 1977 
by the Sub-Court, Chengalpattu. is an ex 
parte disposal and that that ap- 
peal should be restored and re- 
heard in the exercise of the 
powers under ©. 41, Rule 21, C.P.C. 
The learned counsel for the petitioner 
further submits that the petitioner was 
bona fide under the: impression that a 
fresh notice of the day fixed for the 
hearing of the appeal will be sent by 
Sub Court, Chengalpattu. to which court 
the appeal stood transferred and since no 
such notice was received, effective steps 
were not taken by the petitioner for the 
conduct of the appeal and. therefore, 
this would be a case of non-service of 
notice, which would be sufficient cause 
for the non-appearance of the petitioner 
at the time when the appeal in A. S. 
No. 188 of 1977 was disposed of. The fur- 
ther contention of the learned counsel 
for the petitioner is that the application 
to set aside the ex parte disposal of the 
appeal had been filed immediately after 
the petitioner became aware of the re- 
sult of the appeal on 28-6-1980. and, 
therefore. the delay has been satisfac- 
torily explained, 


5. On the other hand, the learned 
counsel for the respondent points out 
that even according to the petitioner, 
the fact of the transfer of the appeal 
from Sub-Court. Kancheepuram to the 
Sub-Court. . Chengalpattu, was - within 
the knowledge of the petitioner even in 
1977.. and in -spite- of it. no steps: were 
taken by the petitioner before the trans- 
feree court, and, therefore, the, peti- 
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tioner cannot now turn round and say 
that for want of notice from Sub-Court. 
Chengalpattu, it did not know about the 
pendency of the appeal before that court 
and could not therefore, take necessary 
steps therein. It is the further submis- 
sion of the learned counsel for the re- 
spondent that a perusal of the notes 
paper, particularly the entry dated 24-4- 
1978. would indicate that the petitioner 
had also entered appearance through 
counsel: as otherwise the entry ‘both not 
ready’ would not have been made there- 
in and this, according to the learned 
counsel for the respondent, supports its 
case that the petitioner was represented 
by counsel or at any rate, counsel offer- 
ed to appear though eventually he did 
not and, therefore. the petitioner was 
fully aware of the pendency of the ap- 
peal, but did not take any steps. 


6. It is not now in dispute that notice 
of the appeal in A. S. No, 178 of 1973, 
Sub-Court, Chengalpattu. was given to 
the petitioner and that a counsel of the 
name of Thiru C. M, Palanirajakumar 
was also engaged by the petitioner to 
defend the appeal. In paragraph 1 of the 
affidavit filed support of the applica- 
tion I. A, No. 140 of 1980. in A. S. No. 188 
of 1977, the petitioner has clearly ad- 
mitted that Thiru Palanirajakumar. the 
counsel engaged by the petitioner, had 
informed the petitioner in 1977 that the 
appeal had been transferred to the Sub- 
Court, Chengalpattu. From this it is ob- 
vious that the petitioner had knowledge 
of the transfer of the appeal A. S. 
No. 178 of 1973 Sub-Court. Kanchee- 
puram to the SubCourt, Chengalpattu, 
and therefore, one would have normally 
expected the petitioner to have taken 
further steps with reference to the ap- 
peal so transferred before Sub-Court, 
Chengalpattu. The omission according te 
the petitioner, to take such steps was on 
account of an impression stated to have 
been entertained by the petitioner that 
another fresh summons or notice will 
be sent by Sub-Court. Chengalpattu. to 
the petitioner and that since such a 
notice was not sent, the petitioner was 
unaware of the appeal and it had been 
disposed of on 4-8-1978. without the 
knowledge of the petitioner as regards 
the hearing of the appeal, which later 
came to be known by the petitioner only 
on 28-6-1980. Under Order 41, Rule 14, 
C. P. Code. provision is made for service 
of notice on the respondent or on his 
pleader in the same manner provided for 
the service of summons on a defendant. 


O. 41, Rule 14 (2), C. P.C. enables the 
appellate court to effect service in the 
appeal by itself. Order 41, Rule 15, 
C. P. C. states that the notice to the re- 
spondent in the appeal should declare 
that if he does not appear on the day 
fixed. the appeal will be heard ex parte. 
Order 41, Rule 17 (1), C.P.C. provides 
for the dismissal of the appeal when the 
appellant fails to appear on the dav fix- 
ed for the hearing. Order 41, Rule 17 (2), 
C. P. C. declares that even when the ap- 


Deal is disposed of in the absence of the 


respondent, but in the presence of the 
appellant, such hearing of the appeal 
and disposal is only ex parte. Under 
Order 41, Rule 21, C. P. C. if the disposal 
of the appeal is ex parte and a judgment 
18 pronounced against the respondent. an 
application may be made by such re- 
spondent to rehear the appeal and if the 
court is satisfied that notice was not duly 
served or that the respondent was pre- 
vented by sufficient cause from appear- 
ing when the appeal was called on for 
hearing, the court shall rehear the ap- 
peal on such terms as to costs or other- 
wise as it thinks fit. 


7. In the present case. the question 
is, whether the petitioner has establish- 
ed that notice of the appeal was not duly 
served on him. Normally. a party to a 
proceeding before any civil court is en- 
titled to a notice from that court where 
the proceedings are pending in order to 
fix him with the knowledge of the pen- 
dency of the proceedings and also to en- 
able him to take steps in that regard. It 
is on account of this that even in matters 
which are tried afresh as a result of re- 
mit orders that the parties are given 
notice afresh: as otherwise, the 
fact that the court is again seized of the 
matter may not be within the knowledge 
of the parties. Likewise. even when an 
appeal is preferred. the respondent to 
such an appeal is entitled to a notice and 
this has been provided for under 
Order 41, Rule 14, C. P. C. i 


8. It would be a very salutary prac- 
tice if even in cases of appeals transfer- 
red from one Sub-Court to another 
owing to exigencies of work load. a notice 
to that effect should be given to the par- 
ties informing them that the appeal 
which was pending before one court has 
since been transferred to another court. 
No provision to this effect either under 
the Code of Civil Procedure or under the 
Civil Rules of Practice and Circular 
Orders has been brought to the 
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notice of the court by the counsel on 
either side. Since a party to a litigation 
before any court should know where 
itis pending and when itis likely to be 
taken up, it is essential that parties must 
be informed by the transferee court in 
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order to enable them to appear before 
the transferee court and contest the 
proceedings so transferred by engaging 


other counsel and taking necessary steps 
in that regard. In the absence of any 
provision to that effect either under the 
Code of Civil Procedure or under the 
Civil Rules of Practice and Circular 
Orders. every effort should be made by 
courts to put the litigants on notice of 
the transfer of pending litigation, be it 
the trial court or the appellate court as 
the case may be. It is very necessary and 
desirable nay even imperative that till 
such time as provision in this regard is 
made either under the Code of Civil Pro- 
cedure or under the Civil Rules of 
Practice and Circular Orders, that there 
should be an inflexible adherence to this 
requirement regarding notice. as other-. 
wise, courts cannot adjudicate upon the 
rival claims of the litigants before it 
after giving an effective and adequate 
hearing to both sides, which is the bed- 
rock of our system of administration of 
justice. 

9. However. in the instant case. even 
according to the petitioner, notice had 
been received by the petitioner in A. S, 
No, 178 of 1973, Sub-Coudt, Kanchee- 
puram, and a counsel had also been en- 
gaged who had also discharged his duty 
by communicating the transfer of the 
appeal from Sub-Court, Kancheepuram 
to Sub Court, Chengalpattu, It cannot 
therefore, be said that the petitioner did 
not have any knowledge of the pen- 
dency of the appeal before Sub-Court, 
Chengalpattu and that it had been mis- 
led on account of the absence of a notice 
to that effect from Sub-Court. Chengal- 
pattu. The petitioner undoubtediy had 
knowledge of the transfer of the appeal 
from Sub-Court, Kancheepuram to Sub- 
Court, Chengalpattu. even in 1977 and 
even thereafter. the petitioner did not 
take any serious steps to defend the ap- 
peal. Under these circumstances. the ex- 
planation attempted by the petitioner 
that it was expecting anotice from Sub- 
Court, Chengalpattu and that since it 
did not receive any such notice. it was 
unaware of the pendency of the appeal 
before that Court’ cannot be accepted. 
No doubt. the disposal of the appeal. in 
the absence of the ‘petitioner herein. 
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would nevertheless be an ex parte dis- 
posal under Order 41, Rule 17 (2), C. P. C. 
But even so. the petitioner has not satis- 
fied the Court that notice was not duly 
served or that it was prevented by suffi- 
cient cause from appearing when the ap- 


“peal was called on for hearing, In the 


present case, as has been already point- 
ed out. the notice of the pendency of the 
appeal in A. S. No. 178 of 1973. Sub- 
Court, Kancheepuram was duly served 
on the petitioner and the petitioner was 
aware also of the transfer of that appeal 
to Sub-Court, Chengalpattu and there- 
fore, it cannot be said that the petitioner 
did not have the notice of the pendency 
of the appeal before the Sub-Court, 
Chengalpattu. 


10. The other question that remains 
for consideration is. whether the peti- 
tioner was prevented by sufficient cause 
from appearing when the appeal was’ 
called. As regards this, the petitioner has 
not attempted to say anything other 
than what has been referred to already. 
No reason has been given as to why the 
petitioner who was aware of the pen- 
dency of the appeal before Sub-Court, 
Chengalpattu, even in 1977 did not take 
any steps to defend the same. The non- 
receipt of the notice which has been 
stated as the only ground has already 
been adverted to and held to be not an 
acceptable ground to restore the appeal. 
It is also not established as to how the 
petitioner suddenly came to know of the 
result of the appeal only on 28-6-1980 
when the petitioner was aware of the 
appeal before Sub-Court, Chengalpattu, 
even in 1977 itself. It is obvious that the 
petitioner, though fully aware of the 
pendency of the appeal before Sub- 
Court. Chengalpattu., did not take any 
steps whatever in that regard for some 
reason or other and has now come for- 
ward with this application on the ground 
that the petitioner was expecting a 
notice from Sub-Court, Chengalpattu, 
and that it became aware of the result of 
the appeal only on 28-6-1980. As pointed 
out earlier, the petitioner cannot take 
any shelter under the plea that it had 
been misled on account of the non- 
receipt of notice for the hearing of the 
appeal from the transferee court. Under 
the circumstances of the present case, 
the delay in the filing of the application 
to rehear the appeal has not been satis- 
factorily explained at all. The Court be- 
low was, therefore, perfectly justified in 
dismissing the application filed by the 
petitioner and that order does not suffer 
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from any..illegality or irregularity. The 
civil revision petition therefore fails and 
is dismissed. No costs. - F 
Revision dismissed. 
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V. RAMASWAMI. J. 
Pattammal and another, Appellants v. 
Kanniammal -and others, Respondents. _~ 
S. A. No. 972 of 1977, D/- 28-11-1980.* 


Succession Act (39 of 1925), S. 63 (c) 
— Will — Proof of execution and at- 
testation. (Evidence Act (1872), S. 68). 

From the provisions of S. 63 (c) of the 
Succession Act, the definition of ‘attesta- 
tion’ in S. 3 of the Transfer of Property 
Act and S. 68 of the Evidence Act, the 
execution of a document will have to be 
proved by calling in at least one of the 
attesting witnesses and attestation 
itself has to be proved in the form in 
which S. 63 (c) of the Succession Act 
requires. Under that provision attesta- 
tion will have to be proved bv the attest- 
ing witnesses admitting attestation as 
also proving that they signed the docu- 
ment in the presence of the testator. 


(Para 5) 
In this case, the execution as such 
may be taken as proved within the 


meaning of S. 68 of the Evidence Act be- 
cause at least P. W. 3 had stated that the 
testator had signed the document in his 
presence and that he had also seen the 
other witnesses (P. W. 1) attesting the 
document. But neither the evidence of 
P. W. 1 nor that of P. W. 3 is enough to 
show that each of the witnesses signed 
the Will in the presence of the testator. 
{Para 6) 
It is true that if the evidence is such 
as tọ consider the attestation in the pre- 
sence of the testator probable, the mere 
fact that the witnesses did not speci- 
fically state that they attested the docu- 
ment in the presence of the testator may 
not’ invalidate the document itself. As 
for instance, if the evidence is to the 
effect that the testator and the witnesses 
were present in one place and after ex- 
ecution of the document, the witnesses 
attested and that was the evidence. one 
may presume probably that the state- 
ment that they attested also may be 
taken as evidence of an attestation in the 
presence of the testator. But in this case 


“Against decree of Sub. J.. Vellore. in 


A. S. No, 123 of 1975. 
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P. W...3’s evidence leaves an impression 
that P. W- 3 and the testator alone were 
present and later P. W. 1 attested. In the 
circumstances. it is not possible to accept 
the contention -that the evidence in this 
case .probabilises the signing or attesta- 
tion by the witnesses in the presence of 


the testator. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1955 SC 346 f 7 
AIR 1955 SC 363 7 


JUDGMENT :— The plaintiffs are the 
appellants. They have filed the suit for 
a declaration of their title on the basis 
of a Will dated 25-1-1966 executed by 
their father. The first defendant who is 
a sister of the plaintiffs claimed the. pro- 
perty in its entirety under a document 
styled as a settlement deed dated 25-5- 
1955. The main question for considera- 
tian before the courts below was whether 
the Will Ex. A. 1. has been proved to 
have been duly attested. Though the trial 
Court held that the Will has been prov-' 
ed to be valid and enforceable, the lower 
appellate Court held that: the evidence 
of P. Ws. 1 and 3 who are the attestors’ 


of the document is not enough to- prove 


the execution and attestation of ‘the Will. 
In that view, the suit was dismissed, 


2. P. W. 1 one of the attestors:to the 
document in the chief-examination stat- 
ed that the testator was in a sound dis- 
posing state of mind when he executed 
the document. He did not speak to his 
attestation of the Will or by P. W. 3 or 
the executant signing the document in 
his presence specifically in the chief- 
examination. In cross-examination, while - 
he was answering the questions as to 
what happened in the Sub~Registrar’s 
office. he had stated that he had been 
to the Sub-Registrar’s office when 
it was registered. He further 
stated that the plaintiffs- also had come 
to the Registrar’s office. After this state- 
ment, we find in the evidence a state- 
ment to the following effect: “P. W. 3 
attested the document I also attested.” 


3. The learned counsel for the first 
defendant contended that in the sequence 
in which this evidence is given. it 
should be understood that P. W. 1 is 
speaking about his being an identifving 
witness before the Sub-Registrar and 
this evidence cannot be treated as proof 
of P. W. 1 signing the Will itself as an 
attestor. Though this argument is plausi- 
ble on the language used in the evidence, 
I-am unable to agree with this conten-, 
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tion of the learned :counsel. If really it 
was intended to be a statement that he’ 
was an identifying witness, the record- 
ing of the evidence will be that he was 
also an identifying witness before the 
Sub-Registrar. But on the other hand, 
it is stated in Tamil as follows: (Omit- 
ted Tamil matter — Ed). . 


(Natarajan attested as a’ witness. I am 
also a witness). 

This shows that he was speaking about 
the attestation of the Will and not his 
being an identifying witness as well. 
P. W. 3 had categorically stated that 
P. W. 1 attested the document in his pre- 
sence, There could therefore be no doubt 
that there is evidence to show that 
P. W. 1 had attested the document. 
P. W. 3 the other witness had 
given evidence that he had attested the 
will and he had also seen P. W. 1 at- 
testing the document. P. W 3 had fur- 
ther specifically stated that he had seen 
the executant sign the will. But neither 
P. W. 1 nor P, W. 3 had stated that they 
signed as witnesses in the presence of 
the testator. 

4. -Section -63 (c) of the Indian Suc- 
cession Act, 1925 reads as follows— 


“The will shall be attested by two or 
more witnesses, each of whom has seen 
the testator sign or affix his mark to the 
will or has seen some other person sign 
the will, in the presence and by the 
direction of the testator. or has received 
from the testator a personal acknow- 
ledgment of his signature or mark. or of 
the signature of such other person: and 
each of the witnesses shall sign the will 
in the presence of the testator. but it 
shall not be necessary that more than 
one witness be present at the same time. 
and no particular form of attestation 
shall be necessary.” 


5. The definition of the word ‘attesta- 
tion’ in Sec. 3 of the Transfer of Pro- 
perty Act is also in identical terms. Sec- 
tion 68 of the Indian Evidence Act. 1872 
dealing with proof of execution of docu- 
ments required by law to be attested, 
prohibits the use of a document as evi- 
dence until one attesting witness at least 
has been called for the purnose of prov- 
ing its execution, if there be an attesting 
witness alive and subject to the process 
of the court: and capable of giving evi- 
dence. There is an important proviso 
which takes out a registered document 
from the purview of that provision: 
But that proviso is not applicable to a 
will. Therefore, from the ` provisions of 
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S: -63 (c)}-of -the - Indian Succession Act, 
the definition: of ‘attestation’ in S. 3 of 
the Transfer of Property Act and Sec- 
tion 68 of the Indian Evidence Act. the 
execution of a document will have to be 
proved by calling in at least one of the: 
attesting witnesses and attestation itself: 
has to be proved in the form in which’ 
S. 63 (c): of the. Indian .Succession Acti 
requires. Under that provision attestation; 
will have to be proved by the gies | 
ing witness admitting attestation as also 
proving that they signed the document 
in the presence of the testator. 

6. In this case. the execution as such 
may be taken as proved within the 
meaning of S. 68 of the Indian Evidence 
Act. At least P. W. 3 had stated 
that the testator had signed 
the document in his ‘presence and 
that he had also seen the other wit- 
nesses attesting the document. But 
neither the evidence of P. W. 1 nor that 
of P. W. 3 is enough to show that each 
of the witnesses signed the Will in the 
presence of the testator. 

7T. Referring to Section 63 of the 
Indian Succession Act, the Supreme 
Court in Girja Datt v. Gangotri Datt 
AIR 1955 SC 346 held that in order to 
prove that the due attestation of a will, 
the propounder of the will has to prove 
that the two witnesses saw the testator 
sign the will and that they themselves 
signed the same in the presence of the 
testator. The learned counsel for the 
appellants relied on the decision of the 
Supreme Court in Nareshcharan v. 
Paresh Charan, AIR 1955 SC 363 where- 
in their Lordships have observed that 
it cannot be laid down asa matter of 
law that because the witnesses did not 
state in examination in chief that they 
signed the will in the presence of the 
testator, there was no due attestation 
and that it will depend on the circum- 
stances elicited in evidence whether the 
attesting witnesses signed in the pre- 
sence of the testator and argued that 
the evidence of P. Ws. 1 and 3 is enough 
to probabilise the fact that they also 
signed as attesting witnesses in the pre- 
sence of the testator. It is true that if 
the evidence is such as to consider the! 
attestation in the presence of the testator 
probable. the mere fact that the wit- 
nesses did: not specifically- state that they 
attested the document in the presence 
of the testators may not invalidate the 
document itself. As for instance. if the 
evidence is to the effect that the testa- 
tor and the witnesses were present in 
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one place and after execution of the 
document, the witnesses attested and that 
was the evidence. ome may presume 
probably that 
attested also may be taken as evidence 
of an attestation in the presence of the 
testator, But in his case, P. W. 3’s evi- 
dence leaves an impression that P. W. 3 
and the testator alone were present and 
later P. W, 1 attested. In the circum- 
stances, therefore. I am unable to ac- 
cept the contention of the learned coun- 
sel that the evidence in this case proba- 
bilises the signing or attestation by the 
witnesses in the presence of the testa- 
tor, Since the due execution of the 
document not having been proved in 
the manner in which it is required in 
law to be proved, we cannot rely on the 
will Ex. Al, which was produced and 
relied on by the learned counsel for the 
appellants in support of the claim of 
title of the plaintiffs. If the will is held 
not proved. whether the document dated 
25-6-1955 is construed to be a settle- 
ment or a will makes no difference. be- 
‘cause in either case, the first defendant 
will get the property under that docu- 
ment and the plaintiffs cannot claim any 
title to the same. In the result, the second 
appeal fails and the same is dismissed. 
There will be no order as to costs in this 


appeal 
Appeal dismissed. 
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Thangammal and others, Appellants v. 


K. Dhanalakshmi and another, Respon- 
. dents. 
A. A. O. No. 226 of 1978, D/- 20-11- 


1978.* 

Civil P. C. (5 0f 1908), O. 21, Rr. 89 
and 92 (2) — Setting aside sale — Ap- 
plication made within period prescribed 
under Art. 127 of Limitation Act — 
Deposit not made within 30 days from 
sale as per O.. 21, R. 92 (2) — Immaterial 
— Art, 127, Limitation Act prevails 
over O. 21, R. 92 (2) — Maxim generalia 
specialibus non-derogant is attracted. 
(Limitation Act (1963), Art, 127); (Inter- 
pretation of Statutes — Special and 
General Acts). 

Where the deposit and the application 
for setting aside the sale under O. 21, 


*Against order of Sub. J.. Coimbatore, 
D/- .24-4-1978. 
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Thangammal v. K. Dhanalakshmi 


the statement that they. 


A.L R 


R. 89. was made within 60 days from the 
date of the sale as prescribed in Art. 127 
of the Limitation Act the application 
ould be said to be within time. 
Article 127 of the Limitation Act which 
is a special later law prescribes the 
period of 60 days for making an applica- 
tion under O. 21. R. 89 prevails over 
O. 21, R. 92 (2) which is general earlier 
law which prescribes period of 30 days. 
The maxim generalia specialibus non- 
derogant (general provisions do not 
derogate from special provisions) is ap- 
plicable and therefore it cannot be said 
that if the deposit had not been made 
within 30 days from the date of the sale 
as per O. 21, R. 92 (2) of the application 
for setting aside the sale under O. 21, 
R. 89 the application cannot be main- 
tained. (Paras 8 and 11) 
Rule 92 (2) merely enables the Court 
to set aside the sale if the deposit re- 
auired to be made under R. 89 is made 
within 30 days from the date of sale. 
Such provision cannot be treated as a 
provision fixing a period of limitation. 
(Para 8) 
A conjoint reading of Art. 127 of the 
Limitation Act and O. 21. Rr. 89 and 92 
clearly indicates that R. 92 (2) merely 
declared the rights of parties arising as 
a result of the disposal of the application 
under O. 21, R. 89. Once a right is given 
to the judgment debtor under O. 21, 
R. 89 to set aside a sale on deposit of an 
amount by filing an application within 
60 days that right cannot be taken away 


under R. 92 (2) by insisting on the pay- 


ment of the amount within 30 days. 
(Para 8) 
Cases Referred: Chronological Paras 
AIR 1974 Mad 278 4 
AIR 1917 Mad 176:3 Mad LW 271 4 


I. Subramaniam and J. Nagaraian, 
for Appellants: N. Varadarajan. for Re- 
spondents, 


ORDER :— This appeal involves an 
interesting question of law arising out 
of two inconsistent provisions, one oc- 
curring in the Limitation Act and the 
other occurring in the Civil Procedure 
Code. 


14. The appellants herein were the 
judgment debtors in O. S. No. 244 of 
1961, on the file of the Sub ` Court, 
Coimbatore. The decree in the Said 
suit was put in execution in E.P.No. 281 
of 1977 and the appellants’ properties 
had been sold in court auction on 21-i- 
1977, for a sum of Rs. 45060, The appel- 
lants came forward with.a petition in 


1981 


E. A. No. 202 of 1978 on 24-1-1978 to 
set aside the sale on depositing the entire 
decree amount, commission and pound- 
age under O. 21, Rule 89, C. P. Code. 


2. The said application for setting 
aside the sale was opposed by the auc- 
tion purchaser on the ground that the 
deposit had been made beyond 30 days 
from the date of the sale and, therefore, 
it was not maintainable. The decree 
holder. however. did not file any counter 
opposing the application. The court be- 
low upheld the objection put forward 
by the auction purchaser that as the de- 
posit had not been made within 30 days 
from the date of the sale as per Order 21, 
Rule 92 (2) of the application for setting 
aside the sale under Or. 21, Rule 89 can- 
not be maintained. The said decision of 
the lower court has been challenged in 
this appeal on the ground that the time 
for filing an application under Or. 21, 
Rule 89 having been fixed under Arti- 
cle 127 of the Limitation Act of 1963. as 
60 days and the application for setting 
aside the. sale and the deposit of the 
amount being within the said 60 days, 
the court below is in error in dismissing 
the application as barred by time. 


3. In this case. the sale took place on 
21-12-1977 and.the deposit of the entire 
decree amount, commission and pound- 
age had been made on 23-1-1978 and the 
application for setting aside the sale has 
been filed on 24-1-1978. Before the court 
below the contention on behalf of the 
auction purchaser was that notwith- 
standing the longer period of limitation 
fixed under Art. 127 of the Limitation 
Act for filing an application to set aside 
the sale by ajudgment debtor, the deposit 
has to be made within 30 days as provid- 
ed under O. 21, Rule 92 (2) and that as 
the deposit had not admittedly been 
made within 30 days from the date of the 
sale, the application is not maintainable. 
The Court below took the view that 
through the filing of an application to set 
aside the sale on deposit falls under the 
purview of O. 21, Rule 89, Order 21, 
Rule 92 is the operative provision, that 
as per Rule 92 (2) which is a mandatory 
provision the deposit has to be made 
within thirty days from the date of the 
sale, that the provision in Art. 127 of the 
Limitation Act is a general provision for 
filing an application for setting aside 
the sale under Or, 21. Rules 89. 90 and 
91 and that such a general provision 
cannot nullify the mandatory provision 
in Rule 92 (2). 
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4. In support of its view that O. 21, 
Rule 92 (2) is a mandatory provision and 
therefore the deposit has to be made 
within 30 days from the date of sale. the 
lower court has referred to the follow- 
ing two decisions of this court, namely, 
Vannisami Thevar v. Periasami Thevar, 
3 Mad LW 271: (AIR 1917 Mad 176) and 
Subbammal v. P. G. Thevar, AIR 1974 
Mad 278. In the first decision a Division 
Bench of this court has observed that 
the provisions of O. 21, Rule 89, C. P.C. 
is in the nature of an indulgence to iudg- 
ment debtors and courts are bound to 
see that the provisions of law are very 
strictly conformed to, that the deposit 
within 30 days is much more important 
than the application to set aside the sale, 
that if the deposit is made within 30 days 
even on oral application to set aside the 
sale is sufficient. that the expression ‘on 
his depositing’ in O. 21, Rule 89 (1), 
C. P. C. qualifies the word ‘apply’ -occur- 
ring in that rule and that the require- 
ments of Order 21, Rule 92 (2} of the 
deposit being made within 30 days are 
mandatory and not directory and that 
the court had no power to extend the 
period of 30 days fixed by the Code for 
making the deposit. In the second case 
Subbammal v. P. G. Thevar. AIR 1974 
Mad 278, it has been hetd that the provi- 
sion in Order 21, Rule 85, which makes 
it obligatory on the part of the auction- 
purchaser to deposit the full amount of 
purchase money within 15 days from 
the date of sale is a mandatory provision 
and the Court has no power to extend 
the time for deposit of the said purchase 
money. However. I fail to see how these 
decisions will be of any assistance to the 
respondents in this appeal. The second 
decision referred to above deals with a 
different provision-in Order 21, Rule 85, 
and it cannot be taken to throw any 
light on the interpretation of Order 21, 
Rule 92 (2). The first decision, though 
dealt with the scope of Order 21. Rule 92 
(2), the same was rendered at a time 
when time fixed under the Limitation 
Act for filing an application for setting 
aside the sale under Order 21, Rule 89 
was also 30 davs. Since the time for fil- 
ing an application for setting aside the 
sale under Order 21. Rule 89. by a judg- 
ment-debtor was 30 days under Art. 127 
of the Limitation Act of 1963. before its 
amendment the time for making the de- 
posit was also taken to be 30 days and 
the consequence of non-dewosit of the 
amount within 30 days was that the sale 
has to be confirmed under . Order 21, 
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Rule 92 (1). The said. decision is quite 
consistent .and gives proper effect to the 
provisions contained in Art. 127 of the 
Limitation Act fixing 30 days 
of limitation for filing an application 
for setting aside a sale on deposit and 
the provision in O. 21 Rule 92 (2), C. P. 
Code, providing for the consequences of 
a deposit within 30 days. But the posi- 
tion appears to be different after the 
Amending Act 104 of 1976 came into 
force which has amended Art. 127 of the 
Limitation Act, by fixing 60 days as the 
period of limitation for filing an applica- 
tion under O. 21 Rule 89. However, 
Order 21, Rule 92 (2) which enables the 
Court to set aside a sale if the deposit is 
made within 30 days from the date of 
the sale has not been amended. It is in 
the light of these two conflicting provi- 
sions it has to be seen whether the ap- 
plication for setting aside the sale filed 
in this case beyond 30 days but before 
60 days is maintainable as contended for 
bv the appellants, 

5. Article 127 of the Limitation Act, 
1963, as amended in 1976 is as follows— 

(See Article 127 below) 


period 


5A. Order 21, Rule 89 (1) is in the 
following terms:— 
_.“Where immoveable property has 


been sold in execution of a decree, any 
person claiming an interest in the pro- 
perty sold at that time of the sale or at 
the time of making the application. or 
acting for or in the interest of such per- 
son, may apply to have the sale set aside 
on his depositing in the court—(a) for 
payment to the purchaser. a sum equal 
to -five per cent of the purchase money: 
and (b) for payment to the decree 
holder, the amount specified in the pro- 
clamation of sale as that for the re- 
covery of which the sale was ordered, 
less any amount which may. since the 
date of such proclamation of sale. have 
been received by the decree-holder”. 

.6. Rule 92 provides in what circum- 
stances a sale will become absolute or it 
will be set aside. Rule 92 (1) enables the 
Court to confirm a sale under certain 
circumstances. Rule 92 (2) enables the 
Court to. set aside a sale in certain 

(Contd. on Col. 2) 


‘Description of 
` application 


: To set aside a sale in execution 
of a decree, including any ' 
such application by a judg- 

. ment debtor. 
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events. Rule 92 (2) with. which we are 
concerned now is as follows— 

“Where such application is made and 
allowed. and where. in the case of an | 
application under. Rule 89. the deposit 
required by that rule is made within 30 
days from the date of sale or in cases 
where the amount deposited under 
Rule. 89 is found to be deficient owing to 
any clerical or arithmetical mistake on 
the part of the depositor and such de- . 
ficiency has been made good within such 
time as may be fixed by the Court, the 
Court shall make an order setting aside 
the sale”. 

7. The court below has construed 
Rule 92 (2) as rule providing a period 
of limitation of 30 days for making the 
deposit under Order 21. Rule 89 and as 
that is a special provision fixing a period 
of limitation for making the deposit in 
the Civil Procedure Code: the period of 
limitation prescribed in Art. 127 of the 
Limitation Act for filing an application 
for setting aside the sale . which is a 
general provision cannot operate. The 
question is whether the said view is 
legally tenable, 

-8&. On a proper interpretation of 
Rule 92 (2) it is not possible to say that 
it provides for a period of limitation for 
making the deposit as has been held by 
the court below. Rule 92 (2) merely 
enables the court to set aside the sale if 
the deposit required to be made under 
Rule 89 is made within 30 days from the 
date of sale.. Such a provision cannot be 
treated as a provision fixing a period of 
limitation. The result of non-deposit of 
the amount within 30 days may end in 
the dismissal of the application filed 
under Order 21. Rule 89 that will enable 
the court to confirm the sale under 
Rule 92 (1). As already pointed out, the 
deposit of the amount within 30 days 
from the date of the sale has been re- 
ferred to in Rule 92 (2) as the original 
period of limitation for filing an applica- 
tion under Order 21. Rule 89 was 30 
days under the Limitation Act. But that 
period has since been enlarged to 60 
days. When under the Limitation Act a! 
judgment debtor had 60 days for filing 
an application under Order 21. Rule 89, 





Period of Time from 

limitation which period 
begins to run — 

Sixty days ~ The date of sale 
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he can-deposit~ the. amount even --on 
the 60th day and file the necessary ap- 
plication under Rule 89. To say that 
notwithstanding the enlarged period of 
60 days 
Limitation Act the judgment debtor. has 
to deposit the amount within 30 days ås- 
otherwise his application for setting 
aside the sale under Rule 89 cannot be 
maintained is to bring in the old period 
of limitation of 30 days for filing an ap- 
plication. under. Rule 89. A conjoint 
reading of Art. 127 of the Limitation 
Act and. Order 21, Rules 89 and 92 will 
clearly indicate that’ Rule 92 .(2) merely 
declares the rights of parties arising as 
a result of the , disposal of the applica- 
tion under Order 21. Rule 89. Once a 
right is given to the judgment debtor 
under Order 21, Rule 89 to set aside a 


an application within 60 days-that right 
‘cannot be taken away under Rule 92 (2) 
.lby insisting on the payment of the 
amount within 30 days.. Obviously the 
Legislature has overlooked -reference 
to 30 days in Rule 92 (2). -when it en- 
larged the period of limitation under 
the Limitation Act for filing an applica- 
tion under Rule 89. This appears to be a 


clear case of casus omissus. Even other-` 


wise, the Legislature cannot be taken 
to have provided- two - periods of 
limitation. ‘one for making: an‘. applica- 
tion for setting aside a sale under 
Order 21, Rule 89 and another for-de- 
posit of the amount which is a condition 
precedent for making such an. applica- 
tion. If Rule 92 (2) were. to be construed 
as a provision for providing a limitation 
for making a deposit. it. will mean that 
though the Limitation Act does not con- 
template. a separate period of limitation 
for making. the- deposit contemplated in 
R. 89 of Order 21, the Civil Procedure 
Code. has. intended to provide a separate 
period of limitation for making the de- 
posit. As making the deposit is a condi- 
tion precedent for ‘filing an application 
for setting aside a°sale under Order 21- 
Rule 89, the Legislature would- not have 
intended to provide a senarate and dif- 
ferent „period of limitation for 
the deposit, thus in effect. defeating the 


obiect of enlarging the period of limita- ' 


tion from 30 days to 60 days. It is seen 
that Art. -127 of the Limitation Act was 
amended enlarging the period of limita- 
tion from 30 days to 60 days based on 
the recommendation of the . eal ‘Com- 
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given .under.. Art. 127 . of the. 


making” 
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mission in its -54th . report. meh is to 
the following effect—. 


“An application to. set ane: a sale on 
deposit under Order 21., Rule 89 has to 
be made: within 30 days of the date of 
sale. It has been stated that this period 
proves to be too short in practice. and 
often causes hardship inasmuch as the 
judgment debtor cannot arrange for 
moneys within that time. Banks take a 
far longer period than one month in 
-sanctioning advances. ‘and it has been 
suggested that the period should, there- 
fore, be increased. We find some force 
in this suggestion, and are inclined to 


. accept it. No doubt, the law should take 


into account the position of the pur- 
chaser also but. since ‘five per cent of 
the purchase money has to be paid to 


saje. on deposit’ of an: amount by- Aline: him under the rule, no serious prejudice 


is. likely to be caused to him by an in- 
crease in the waiting period... Accord- 
ingly, we recommend that in the Limita- 
tion Act 1963, in the schedule -in the 
second column against Entry 127. for 
the words ‘thirty days’ the words ‘sixty 
days’ should be substituted”. 


. 9; The above recommendation makes 
it abundantly clear that the enlarge- 
ment of the period of limitation from 
30. days to 60 days. was made as the 
‘period .of 30. days fixed earlier was 
found quite insufficient: for the judg- 
ment debtors to make preparations for 
arranging funds for effecting deposit 
‘which is a condition precedent for filing 
an application under Order 21. Rule 89. 
‘It is only in the light of the obiect of 
the enlargement of the period of limita- 
tion from 30 days to 60 davs in Art. 127, 
the scope of. Rule 92 (2) has to be con- 


- sidered. As already stated; Rule 92 (2) 


on the face of it cannot be construed as 
a provision providing for- limitation for 
making a, deposit contemplated in 
Rule 89, much.less as. a provision fixing 
a period different from the period of 
limitation prescribed under Art. 127 of 
the Limitation Act. It is well known 
that the deposit contémplated under 
Rule 89 is a condition precedent to an 
application under that rule and. there- 
fore, the deposit itself must be within 
the period of limitation contemplated 
-by Art. 127. If Rule 92 (2) is construed 
‘literally. then even in a case where the 
deposit. is made within 30 days but the 


application has not been made within 


-80:-days-the sale. has- to be set aside as 
per. :that -rule.. However, it is well estab- 
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- lished. that a- sale in’ execution’ ‘canbe 
set aside only if an applicatidn is’ made 
. for that. purpose under. Rule. 89 within 
the period of limitation. Thus -Rule 92 
(2) if construed in the literal sense will 
enable the court to set aside: the sale 
once the deposit has been made as con- 
templated by that rule within 30 days 
even without „an - ‘application ‘therefor. 


. Such an anomaly ‘can be avoided if we 


construe Rule 92. (2) as an enabling 
provision and not as a provision fixing 
a period of limitation. for making the 
deposit. 


* 10. Even if it could be construed as 
a provision prescribing ‘a: period of 
limitation for making the deposit, I am 
of the view that it should be read sub- 
ject to Art. 127 of the Limitation Act 
which should be takento be a special 
Act in the circumstances of this case 
and not a'general provision as has’ -been 
construed by the court below. - 


11. Even. assuming that Rule 92 isa 
provision. fixing the period òf limitation 
for making a deposit which is a - condi- 
tion precedent for filing an application 
under Rule 89, still. in so far as it is 
inconsistent with the provision in Arti- 
cle 127 of the Limitation. Act. it should 
give way. Generalia ‘specialibus non 
derogant (general provision 'do not. de- 
rogate from special provisions). What 
is a general statute and what is a special 
statute is- often a question of difficulty 
to'’solve in most .cases, but. the classi- 
fication’ has to be made with reference 
to the context in each: case and the sub- 
ject matter dealt with by each, statute. 
For, most Acts can be. classed as’ gene- 
ral Acts from one point of view and 
special Ac 
gard to the’ preambles to the two Acts, 
namely, the Civil Procedure “Code and 
the Limitation Act. it may` be taken 
that in the particular context the pro- 
vision of the Limitation Act should be 
taken as a spécial enactment and the 
provision in the Civil’ Procedure Code 
should be taken to be general. The Civil 
Procedure’ Code deals with the procé- 
dure of the courts and the - Limitation 
Act deals with the periods of limitation 
for suits ‘and other proceedings. Hence 
. in the matters: of limitation, the Limita- 
tion Act is to be taken as a- special: Act 
and the Civil Procedure an ae ony 

taken to be a general c a we 
esas rule if- > construction that 
when there is repugnance -or inconsist- 
ency between a general enactment and a 


N, Jayaraman v. Glaxo Laboratories India /Lid. 


‘order as to costs., 


-from another. Having re` 


A.LR 


‘special enactment, the latter must -pre~ 
vail over the former and the former 
must. yield in -favour of the latter to 
the extent of- repugnancy. Here admit- 
tediy there is a conflict: between Art. 127 
of the Limitation Act and Rule 92 (2) of 
Order ‘21, C. P. Code. Article 127 is a spe-, 
cial later law while Rule 92 (2) is the 
earlier general Jaw and therefore 
former must’ prevail over the latter. and 
the latter must. give way to the former. 
Therefore the view taken by the court 
below that - Art. 127 of the Limitation 
Act is a general provision and: therefore 
it should be subject to the special pro- 
vision in Order 21, Rule 92 (2) cannot. be 
sustained. 

12, In this PERE ‘of the ines both 
the deposit and. the application for set- 
ting: aside the sale under Order 21, 
Rule 89, having been made within 60 
days as prescribed in Art. 127 of the 
Limitation- Act, the application should 
be taken to be within time. The appeal 
is. therefore, allowed: and the applica- 
tion for setting aside the sale will stand’ 


allowed as the amount deposited has 
not been questioned as deficient in any 
manner. There will, - however, be na 


G Appeal allowed, 
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N. Jayaraman, Petitioner v. M/s. Glaxo 
Laboratories - India Ltd., . Madras, Re- 


` spondent. 


C. R. P. No. 1029 of 1980, Dis 21-10-. 
1980.* : 


Civil P. C. (5' of 1908), O. 9, Rr. 13 


and 6 and 0.8 R. 10 — O. 9, RB. 13 


covers all cases of ex parte decrees — 
Tt is not confined to cases covered by 
O. 9, R. 6 — Ex parte decree under O. 8, 
R. 10.— Application to set aside decree 
under O. 9, R. 13 is maintainable, 

The use of the words, “in any. case 
in which a: decree is passed ex 
parte” in O. 9, R. 13-is wide enough to 
cover all cases of ex parte -decrees no 
matter for -what reason such an ex parte 
decree has -been.passed. O. 9. R. 13 is 
not confined to-cases where an ex parte. 
decree is passed after observing the 
procedure under `O. 9, R. g. A decree 


*To revise the order of 8th’ “Asst. Judge, 
City Civil. Court, Madras, Di- 26-4~ 
1979. 
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passed under o. 8. R. ‘10 for defendant’s 
default in filing the written statement 
without any written ijudgment.on merits 
is an ex parte decree covered by. O. 9. 
R. 13 and an application to:set it: asidé 
under 9. 9, R- 13 is maintainable. .AIR 
1945 Mad 299. Rel. on: AIR 1918- Mad 
143 (2) (FB) and AIR 1970 All 257. (FB) 
and AIR 1976 All 290 (FB). Dist. 
(Paras 5. 6. 7) 
Cases Referred : 


AIR 1976 All 290: 1976 Alr LJ it 
(ŒB) 


AIR 1970 All 257: 1969 All LJ 327 By 


AIR 1945 Mad 299. T 
AIR 1918 Mad 143 (2): ILR 4i Mad 286 
(FB) 7 


ORDER :—.. An interesting question 
regarding the maintainability of the ap- 


plication filed by the respondent herein- 
under Order 9,-Rule 13, .C. P. C. arises. 
for decision in this civil revision . peti-. 


tion. The plaintiff in O. S. No. 10813 of 
1977, on the file of the VIII Asst. Judge, 
City Civil Court, Madras is the petition-. 


er in this civil revision petition, which © 
is directed against the order of the court. 


below allowing an application in I A. 
No. 1983 of 1979 in O.S. No.. 10813 of 
1977, filed by the respondent herein 
under Order 9, Rule 13. 


Rs. 10817.90 against the respondent 
herein on the. basis of an agreement 
dated 11-5-1977. entered into between 
the respondent-company .and the medi- 
cal representatives. The suit was insti- 
tuted on 21-12-1977 and posted on 18-2- 
1978 for first hearing. Thereafter. on. 
28-7-1978, the suit’ was posted for the 
filing of a written 
spondent. On that day. 
statement was not filed by the respon- 
dent and thereupon, the ‘court ` proceed- 
ed to dispose of the suit as under— ' 


“No representation made - by the de- 
fendant. Suit decreed with costs: as pray- 
ed for under Order 8, Rule 10 C. P. C.” 
On 1-8-1978, the respondent herein filed 
I. A. No. 1983 of 1979 under Order 9, 
Rule 13, C. P. C. and prayed for the set- 
ting aside of the ex parte decree passed 
on 28-7-1978. In support’ of that applica- 
tion. an affidavit was filed by one of the 
counsel who was appearing for the. re- 
spondent to the effect that on 28-7-1978, 
when the written statement should 
have been filed. the senior counsel, was 
not in station. and.- therefore. the de- 
ponent to the affidavit had to attend to 
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‘dent entered appearance 


CC P. C. The 
petitioner sought to recover a sum. of, 


statement by the re- 
the written 
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. various cases in the Labour Court and 


that after finishing such work when he 
came’ to the VIII-Asst.: City Civil Court, 
he learnt that the suit had been. called 
and the respondent - had. been set ex 
parte and an ex parte- decree also -had 
been. passed. It was also further stated . 
that on 27-7-1978, the draft written 
sent to the respondent for 
approval had been received . with in- 
structions to ask for a week's time for 


- fling the written- statement and, there- 


fore.. the counsel wanted to take a short 
extension of. time for the purpose of 
filing a'written statement. Claiming that 
the respondent had a good defence to 
the suit and that the’ non-representa- 
tion of the respondent on 28-7-1978 was 
neither. wilful nor deliberate but due to 
circumstances. -stated. earlier, the re- 
spondent. had prayed for the setting 


‘aside of the ex parte decree. 


'2; This application -was opposed by 
the petitioner on the ground that as the 
suit was decreed under Order 8, Rule 10 
Cc. Pc, ‘the decree ‘passed was ‘one on 
merits and, therefore, the application- to 
set aside the ex parte decree is not’ 
maintainable. It ‘was also the further 
casé of the petitioner ‘that the respon- 
on 25-3-1978, 
and the suit was adiourned to 6-7-1978 
for ‘the purpose of filing a written state- 
ment, when time was extended -further 
for filing the written statement till 28-7- 
1978. On that day. when the case was 
called. since there was no representa- 
tion, the suit, according to the néti- 
tioner, was decreed under Order 8, 
Rule 10 C.. P; C.. and, ‘therefore. it is 
not open fo the respondent to apply 
under Order 9, Rule 13 C. P. C. on the 
footing that the decree that was passed 
was an ex parte one. A further objec- 
tion was also raised by the petitioner 


“that the remedy, if at'all,.that would be 


available to the respondent, was by way 
of an appeal and not an application to 
set. aside the ex parte decree. 


8. The learned. VIII Asst. Judge, City 
Civil Court. Madras.. who enquired into 
this -application held that the decree 
passed against the respondent: òn 28-7- 
1978 was only on account of the non- 
appearance of the counsel as well as 
the party and the decree should. there- 


- fore, be construed only as an ex parte 
decree and. not a decree on merits. and, 


therefore, the. application under Order 9, 
Rule .13.C. P.. C.. would be maintain- 
able. However.. the ex parte decree was. 
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get aside on cendition of the payment of 
& sum of Rs. 100/- to the petitioner on 
or before 12-6-1979, failing which. it 
was directed that the petition to set 
aside the ex parte decree shall stand dis- 
missed. It is not now in dispute that 
this amount of Rs. 100/- had been de- 
posited by the respondent within time. 
though the petitioner would still aques- 
tion the maintainability of tbe- applica- 
tion filed by the respondent herein 
under Order 9, Rule 13 C, P. C. 

4. The learned counsel for the peti- 
tioner contends that the decree in the 
present case was passed under Order 8, 
Rule 10 C. P. C.. consequent to the non- 
filing of the written statement by the 
respondent herein on the day on which 
the suit stood posted and, therefore. the 
decree passed under such circumstances 
cannot be considered to be an ex parte 
decree falling under Order 9. Rule 13 
- C. P. C. It is also further contended 
that before this decree can be called an 
ex parte decree. the respondent should. 
have been set ex parte under the provi- 
sions of Order 9. Rule 6 C. P. C. and 
if. without resort to such a course. a 
decree had been passed against the re- 
spondent, that would not be an ex parte 
decree falling within the scope of O. 9. 
Rule 13 C..P. C. On the other hand. 
the learned counsel for the respon- 
dent contends that the decree that has 
been passed in the instant case is one 
for default on account of the absence 
of a party and in the presence of one 
side only and the substance of the 
court’s action is to have passed a judg- 
ment and decree for default and. there- 
fore, this cannot be construed an ad- 
judication on the merits so as to exclude 
aa of Order 9, Rule 13 


It is also contended that ex 
parte decrees contemplated by the Civil 
Procedure Code are not merely confined 
to cases where the procedure under O. 9, 
Rule 6 C. P. C. has been observed. but 
also to other cases as well where the 
court passes a decreefor default of the 
presence of the party as in this case. 
The further contention of the learned 
counsel for the respondent is that a 
mere perusal of the so-called judgment 
which resulted in the decree would in- 
dicate that the merits have not been 
gone into and the petitioner has not 
even given evidence in support of his 
claim and. therefore, the decree in the 
present case would be something infer- 
ior than an ex parte decree even and, 
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therefore, the . respondent should be 
afforded an opportunity of contesting 
the suit on the merits. 

5. The question that arises, there- 


fore, for consideration is, what is the 
nature of the decree passed by the court 
in the instant case on 28-7-1978. The 
judgment given by the court has al- 
ready been extracted. That does not in- 
dicate that the court applied its mind 
to the claim made by the petitioner in 
the suit and after considering such evi- 
dence as was made available by the 
petitioner, proceeded to afford relief to 
the petitioner. A perusal of the judg- 
ment would indicate that it was the re- 
sult of a mere mechanical application of 
the provisions of Order 8 Rule 10 
C. P. C. It is necessary to point out 
that the judgment does not even con- 
form to the requirements of the defini- 
tion of a ‘judgment’ under Section 2 (9) 
C. P.C. which requires that the judg- 
ment should contain the grounds for a 
decree or order.. In the present case, no. 
ground as such for entertaining the 
claim of the petitioner and affording re- 
lief to him has been mentioned in the 
decree of the order pronounced by the 
court. The judgment in the present 
case does not satisfy the requirements of 
Section 2 (9) C.P. C. and cannot. there- 
fore,, be held to be a judgment on’ 
the merits of the case, S 
The judgment as well as the 
decree passed in the present case 
clearly establish that they were also 
passed for default of appearance of the 
respondent and in its absence and by 
not even examining the. evidence. if 
any, on behalf of the petitioner. In 
other words, the adiudication is one 
sided and in favour of the petitioner for 
the failure of the respondent to file its” 
written statement on that day. It is 
the substance of the court’s action and 
adjudication that matters and not the 
label appended to it. The requirement 
under Order 8 Rule 10 C. P. C. to pro- 
nounce a judgment against the party 
who fails to present a written statement 
does not indicate that the need for writ- 
ing-a judgment is dispensed with andi- 
that a mechanical one sided order should 
be made by the court without apvlving 
its mind. It, thereforefolloys that in 
the present case there has been no ijiudg- 
ment on the merits, but only a decree 
against the respondent owing to its fail- 
ure to file a written statement, 5 
The provision in O. 8, R. 10, C. P. C. is 
not new. though certain changes have 
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been made therein hy Act: 104 of ` 1976: 
The words is required ‘under Rule 1 or 
Rule 9” ‘permitted or fixed’ by the court 
as the case. may be, the court shall’ and 
‘and on the pronouncement ‘of such 
judgment, a decree shall be drawn up 
have been inserted therein by the 
amending Act 104 of 1976. The inclu- 
sion of the words ‘and on the pronounce- 
ment of such judgment, a decree shall 
be drawn úp’ does not really throw any 
light upon the nature of the decree so 
drawn up, as in every case when a iudg- 
ment is pronounced, it should be follow- 
ed by a decree. Nor the introduction of 
the words ‘permitted or fixed by the 
court, as the case may be, the court 
shall’ indicate anything with reference 
to the nature of the adiudication made 
by applying the provisions of Order 8, 
Rule 10 C. P. C. The insertion of the 
words ‘is required under Rule 1 or 
Rule 9” was only to clear up a doubt 
entertained whether the procedure 
under Order 8. Rule 10 C. P. C: can be 
invoked in case of.a failure to file a 
written statement under Order 8. Rule 9 
C. P.C. only or would cover also cases 
falling under Order 8, Rule 1 C. P. C. 
and this also does not throw any light 
en the nature of the decree passed 
as a result of the application of Order 8, 
Rule 10 C. P.C. The considerable re- 
liance placed by the learned counsel for 
the petitioner upon the changes brought 
about by Act 104 of 1976 in the langu- 
age of Order 8. Rule 10 C.P.C. cannot, 
therefore. advance his contention that 
the decree passed in the present case is 
one on merits. 

6. The submission of the learned 
counsel] for the petitioner that unless re- 
sort to O. 9, R. 6 C.P.C. is had, there 
cannot be an ex parte decree atall. is 
in my opinion, not acceptable. Order 9, 
Rule 6 C, P.C. provides for the suit be- 
ing proceeded with ex parte. But when 
the provisions of Order 9. . Rule 13 
C. P.C. are examined. there is no indi- 
cation therein that only to cases where 
an ex parte decree is passed after ob- 
serving the procedure under Order 9, 
Rule 6 C.P.C. the provisions. of O. 9, 
Rule 13 C.P.C. are applicable. Indeed’ 
the opening words of Order 9 Rule 13- 
C.P.C. would exclude such a narrow 
construction pleaded- for by the learned 
counsel for the petitioner. The use of 
the words ‘in any case in which a de- 
cree is passed ex parte’ ig wide enough 
to cover all cases of ex parte decrees, no 
matter for what reason such an ex parte 
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decree has been passed. In the absence. 
therefore,-of any restriction with refer- 
ence to the applicability of the ` provi- 


_sions of Order. 9 Rule 13 C. P. C. to cases 


covered by- Order, 9 Rule..6 C.P.C. It 
is not possible to construe the provi- 
sions of O: 9. Rule 13 C. P. C. narrowly 
and to hold. that the decree. as in the 
present case, cannot be termed as an 
ex parte decree because the procedure 
under Order 9. Rule 6 C. P. C. has not 
been followed. 

T. The learned counsel for the re- 
spondent invited my attention to the de- 
cision reported in Prativadi Bhayanka- 
rain Pichamma v. Kamisetti Sreeramulu 
(1918) ILR 41 Mad 286: (AIR 1918 Mad 
143 (2)) (FB), Nagaratnam Pillai v. Kama- 
lathammal, AIR 1945 Mad 299. Munna- 
lal v. Jai Prakash, AIR 1970 All 257 
(FB) and M. S. Khalsa v. Chiranjilal 
AIR 1976 All 290 (FB). Only one of 
these cases deals with Order- 8. Rule 10 


C. P. C. and that is the decision in. 
Nagaratnam Pillai v. Kamalathammal, 
AIR 1945 Mad 299. Though the aues- 


tion that arose for consideration in that 
decision was whether the default in fil- 
ing the written statement mentioned 
under Order 8, Rule 10 C. P. C. was con- 
fined to those cases mentioned in R. 9 
or would take in also other cases cover- 
ed by Rule 1. the learned Judges of the 
Division Bench had also occasion to ex- 
press the nature.of such an adiudication 
under Order 8, Rule 10, C. P. C. In 
that case also. the written statement 
was not filed by the first defendant who 
figured as the appellant before this 
court ‘on the day fixed for that namely 
31-1-1944. But an application praving 
for further three months time for filing 


-the written statement was filed and this 


request was rejected on 2-2-1944 and a 
judgment was passed against the appel- 
lant on the very same day, In dealing 
with the effect of such a judgment, the 
Bench, after holding that Rule 10 con- 
templates cases falling under Rule 9 
only and not Rule 1, observed thus :— 

“We are accordingly of opinion: that 
the learned Judge had no jurisdiction te 
pronounce judgment under Rule f0 
against the appellant. In so far, there- 
fore as he must be deemed to have done 
so, his decree will be set aside, and it it 


will be deemed to be a decree ~ passed | 
against the appellant because the appel- 
lant was ex parte. (underlining mine) ; 
From the above observation of the 
Bench, it is Obvious that: even in a case 
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where the court acts under the provi- 
sions of Order 8, Rule 10, C. P. C., and 
proceeds to pass a judgment against the 
defendant’ for his failure to file a writ- 
ten statement, such a decree is only an 
ex parte decree, which would fall within 
the scope of Order 9, Rule 13 C.P.C. 
That a decree passed under Order 8, 
Rule 10 C. P. C. is an.ex parte one is 
also made clear by,the circumstances 
that there is no admission of the liabi- 
lity of the defendant for the claim made 
in the suit as in cases covered under 
Order 37, Rule 1, C. P. C. wheréin if 
there is a failure on the part of the de- 
. fendant to obtain leave to defend 
the suit he shall be deemed to have: ad- 
mitted the plaint allegations - and the 
court has no other option except to pass 
a decree against him. Such is not the 
position in cases falling under Order 8, 
Rule 10 C.P.C. The application of the 
provisions of Order 8, Rule 10 C.P.C. 
results in a decree not by admission but 
owing to the default of a defendant to 
file a written statement which in its 


real meaning and substance is only an. 


ex parte decree. 

- The court below was, therefore, 
quite right in construing . the 
decree passed in the instant case on 
28-7-1978 as on ex parte decree. and in 
proceeding -to set it aside on payment of 


costs by the respondent to the petitioner. - 


There is absolutely no error of iuris- 
diction or other illegality in the order 
of the court below. The civil -revision 
petition, therefore. fails and is dismissed 
with the costs of the respondent.. ` 
Petition dismissed.. 
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R. S. K. V. Raghavan, trading as B.S. 
Krishna and Co., Mayuram, Appellant v. 
‘Gi R. Gopal & Co. and others, Respon- 
dents. 

. A. A. O. No. 799 of. 1977, D/- 
1980. 

. Trade and. Merchandise Marks Act (43 


- 


19-9- 


of 1958), Sections 56 (2) and 9°(2) —. 


Label of medicinal oil manufactured by. 
applicant containing word ‘“Thennama- 
rakkudi? registered as trade mark — 
Application by applicant for rectifica- 
tion of respondents registered trade 


mark “Thennamarakkudi oil” on ground . 


that it infringed applicants trade mark 
— Thennamarakkndi being geographical 
name used by other mana lactaat of 


EY/FY/C532/81/GNB 


R. S. Krishna & Co. v, G, R. Gopal & Co, 


A.L R. 


similar medicinal oil —— Use of, “Then- 
pamarakkudi” having become . public 
juris applicant could not claim exclusive ` 
right to its use — Rectification refused. ` 
When a distinctive label is registered 
as a whole .as a trade mark such regis- 
tration cannot give an exclusive statu-. 
tory right to -the proprietor of ` the 
trade mark to the use of any particular 
word or name contained therein apart 
from the mark'as a whole.’ Therefore 
where the applicant manufactured medi- 
cimal oil under the ‘registered trade 
mark consisting’-of a label | containing 
the word ‘“Thennamarakkudi” along with 
other words. applied- for. rectification of 
the respondent’s registered trade’ mark 
containing the words -‘'Thennamarakkudi 
oil” on the ground that the same was:a 
clear infringement of his.mark and its: 
use was likely to cause deception or con- 
fusion in the. minds of the. purchasing 
public, the applicant must establish 
that the word “Thennamarakkudi” had 
been used in his registered label to dis- 
tinguish his goods from those of others. 
“Thennamarakkudi” being a geographi- 
cal name the applicant could claim a 
trade mark in that name -only if he 
establishes that the geographical name 
has acquired a distinctive character and 
has been associated with his goods and 
therefore is a distinctive mark ‘for his 
goods. When several merchants were ' 
manufacturing similar medicinal oil 
preparation called ‘“Thennamarakkudi 
oil” and the preparation itself took its 
name from the village’ ‘Thennamarak- 
kudi” in Nannilam Taluk the applicant ` 
could not claim exclusive right to the 
use of those words in his registered 
label. Evén assiming that the appli- 
cant used the word “Thennamarakkudi” 
to show the distinctive character of his 
medicinal preparation that’ expression 
must be taken to have become public 
juris as it had subsequently been used 
by persons making similar medicinal oil 
preparations and the right of the appli- 
cant to the trade mark must be taken 
to have gone.sjnce nobody could be de- 
ceived by the.use of it or can be in-. 
duced from the use of it to believe that 
he is buying the goods of the original 
trader. Moreover since there was no 
separate registration of the word “Then- 
namarakkudi” as a trade mark ` the ap- 
plicant cannot be taken to have ac-. 
quired a proprietary right in that word 
though he might have dcquired the pro- 
prietary right in the label by its regis- 
tration especially when ‘Thennamarak~ 
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kudi” is a geographical name not shown 
to have been used tọ distinguish 
medicinal oil prepared by the applicant. 
Therefore the applicant was not entitled 
to claim rectification. AIR 1955 SC 558, 
1975 RPC 453 and (1872) 7 Ch. A. 611 
Rel. on. (Paras 8.9. 10) 
Cases Referred: Chronological’ Paras 
1975 R. P. C. 453 Tujuana Smalls Tm 8 
1965 LPA No. 66 of 1965 (Mad) | . : 
AIR 1955 SC 558 
(1872) 7 Ch. A 611:27 LT 219 : 20 wR 

818 Ford v. Foster 

V. N. Krishna Rao, for Appellant: v. 
Janakiram, for Respondents. _ 

JUDGMENT :— This appeal is direc- 
ted against the dismisal of an application 
filed by the appellant under Section 56 
of the Trade and Merchandise Marks 
Act for rectification of the register. by 
removing the trade mark No. 164933 or 
by deleting from the said’ mark the 
words ‘Thennamarakkudi oil.’ 


2. The facts as set out in the’ appli- 
cation for rectification are as follows :— 
The appellant’s father Santhanakrishna 
Naidu started. in or about the year 1918. 
a business in the manufacture and sale 
of a medicinal oil preparation for curing 
sprains, and fractures under the name 
and style of R. S. Krishna and Co. In 
order to distinguish his goods. from that 
of the other merchants the, apnellant’s 
father adopted mark consisting of a de- 
‘vice in which the word ‘Thennamarak- 
kudi oil’ formed an essential part. The 
appellant’s father, and. after his death, 
the appellant have been contimuously- 
using the said mark on the tins of the 
medicinal oil prepared and sold by them. 
The mark adopted by them for their 
goods had been registered in the name 
of appellant’s father under- No. 89873 
and a certificate of registration dated 
4-3-1949 has been issued. After the ap- 
pellant’s father he has been ‘continuing 
the business as sole proprietor and us- 
‘ing his mark on the oil manufactured 
by him. In or about October 1952. the 
first respondent company has been us- 
dog a similar trade mark-in the medici- 


nal oil preparations with the same 
name. oe a os ao 

The appellant issued `a fawyer’s 
notice dated 7-10-1952. apprising the 


first respondent about his prior user of 
the mark by his father and about the 
registration of the same. The _ fir 
‘respondent by his reply dated 13- 10-1952 
promised to take steps to effect: the 
changes in the mark but, however, with- 


R. §, -Krishna & :Co, v. 


the ` 


-physicians began to manufacture - 


` their preparation took its name 


‘namarakkudi’ which earmarked - 


appeal 
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out effecting any change in the-mark it 
has been selling medicinal preparations 
of ‘Thennamarakkudi oil.’ Subsequen. ly 
he_ came to know that the. first respon- 
dent had also registered his mark as 
No.. 164933 in pursuance of an applica- 
tion made on 12-7-1954. Hence the ap- 
pellant had to file an application for re- 
ctification of the register on the ground 
that-the mark containing- the words 
‘Thenhamarakkudi oil’ registered by the 
first respondent is a clear infringement 
‘of his mark and its user by the first re- 
spondent is likely to cause deception or 
confusion in the minds. of the purchas- 
ing public 2 | 

3. The said application for rectifica- 
tion: was resisted- by the first respondent 
contending that ‘Thennamarakkudi’ is 
a village in Nannilam taluk in Thania- 
vur district, where a family of native 
such 
oil preparations and sell it to the oub- 
lic more than half a century ago. and 
from 
the village. that in view of the popu- 
larity of that oil several merchants in 
Thennamarakkudi, Mannargudi Mayu- 


“ram, Kumbakonam and other places in 
' Thaniavur district, have . 


been selling 
the medicinal oil as Thennamarakkudi 
oil, and that, the said word’ is not dis- 
tinctive of the medicinal oil prepared 
and sold by the respondent. 


4. The Assistant Regis'rar of Trade 
Marks dismissed the application for re- | 
ctification bv his. order dated 22-5-1961 
on the ground that the appellant had 
not adduced any evidence of the dis- 
tinctiveness of the word ‘Thennamarak- 
kudi’ as postulated under Section 9 (2), 
that there was no evidence to show that 
there was a quality in the word “Then- 
the ap- 
pellant’s goods as distinct from ` those 
of other producers of such goods, that 
the appellant cannot have a monopoly to 
the word in question and that in the ab- 
sence’ of such amonopoly he cannot pre- 


vent ‘other persons ‘from using that word, 


5.. -The ‘appellant took the matter in 
Venkatadri J. dismissed the ap- 
peal holding that the application for re- 
ctification has rightly been refused by 
the Assistant Registrar of Trade Marks 


-as -“‘Thennamarakkudi’ was a geographi- 


cal name in which none can acquire a 
trade mark. The matter was taken fur- 
ther in Letters Patent appeal by the ap- 
pellant in L. P. A. No. 66 of 1965, On 
the ground that the appellant cannot 
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be called upon in his application for 
' rectification under S. 56 (2) to prove the 
invalidity of his own registration on the 
ground of want of distinctiveness and 
that it is for the person who wanted to 
contend to the contrary to lead evidence 
to establish that Thennamarakkudj oil 
has not been used to denote the’ distinc- 
tive character of the medicinal prepara- 
tion of the appellant, the Letters Patent 
appeal was allowed and the matter was 
remitted to the Assistant ` Registrar of 


Trade Marks for fresh disposal in the 


light of the appellate judgment. 
6. After the said remit order the As- 


sistant Registrar of Trade Marks con- 
sidered the matter afresh and by his 
order dated 19th February. 1976. he 


again rejected the application for recti- 
fication and the reasons for refusing 
rectification of the register are these:— 

1. Thennamarakkudi oil had no status 
as a distinctive expression at any time 


much less. on the date of the com- 
mencement of these rectification pro- 
ceedings. 


himself did not de- 
mur against the use of the expression 
Thennamarakkudi by other person but 
he objected only to the use of a similar 
label by him: 


3. Thennamarakkudi oil is a common 
descriptive expression of a medicinal oil 
preparation and the word ‘Thenna- 
marakkudi’ was not distinctive of the 
applicant’s goods and therefore the ap- 
pellant cannot claim any valid exclusive 
right or conclusive title to the expres- 
sion 'Thennamarakkudi oil’ by virtue of 
the registration of his mark under 
No. 89873: and 


4, It is open to the first respondent to 
prove invalid a registration to any word 
.ọr words contained in a trade mark if 
the word or words are not descriptive 
of the goods manufactured by the 
appellant and as a fact, the first respon- 
dent herein has clearly proved by evi- 
dence that the words “Thennamarakkudi 
oil’ appearing in the appellant’s mark 
have a well known. and established use 
of the name or description of ayur- 
vedic medicinal oil and the words are 
being so used by persons trading in the 
said medicinal oij and, therefore. Then- 
narnarakkudi oil should be -taken ass 
_ general term or publici juris. descrip- 
tively used to denote a” medicinal oil 
having certain ingredients ‘and used for 
the cure of certain’ diseases and the ex- 
-pression has been commonly appropriat- 


2. The appellant 
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ed by all merchants in the trade for 
describing a medicinal oil. 

The correctness of the view taken by 
the Assistant Registrar has been chal- 
lenged in this appeal by the appellant. 


“4, According to the appellant. the 
Assistant Registrar of Trade Marks has 
gone beyond the remit order. that the 
remit order merely directs the Assist- 
ant Registrar to allow the parties to ad- 
duce evidence on the distinctive charac- 
ter of the words ‘Thennamarakkudi oil’ 
but the Assistant Registrar has proceed- 
ed on the basis that it is geographical 
Name and therefore, no one can claim a 
trade mark in respect of that name. A 
perusal of the- order of the Assistant 
Registrar clearly indicates that he has 
not dismissed the rectification applica- 
tion merely on the ground that ‘Then- 
namarakkudi’ is a geographical name. 
The learned counsel for the appellant 
further submits that the evidence does 
not sustain the finding of the Assistant 
Registrar that Thennarnarakkudi is not 
a distinctive name for the medicinal 
preparation made by the appellant and 
that. it is a common name applied to the 
preparation of the medicinal oil under a 
formula. Thus, the main question is 
whether the first respondent has made 


‘out his case that the expression ‘Then- 


namarakkudi’ is a common name as used 
for the preparation of medicinal oil 
under a particular formula and it is not 
distinctive of the appellant’s, medicinal 
preparations, 


8. In this case, admittedly the appel- © 
lant did not register the word ‘Thenna- 
marakkudi’ as a mark. He has merely 
registered a label containing a device 
wherein the word ‘Thennamarakkudi’ is 
found. However. according to the appel- 
lant the word ‘Thennamarakkudi’ form- 
ed an essential -part of the trade mark 
and; therefore, no one can use the word 
‘Thennamarakkudi’ in respect’ of pre- 
parations made by him. But. a perusal 
of the label: which has been registered 
as his (appellant’s) trade mark ` would 
show that it contains-not only the word 
‘Thennamarakkudi’ but also several 
other words and therefore the whole 
label containing the word § ‘Thenna- 
marakkudi’ along with other’ features 
should be taken into consideration. It 
has been pointed out by the Supreme 
Court in Registrar ‘of Trade Marks v. 
Ashok Chandra Rakhit Ltd. AIR 1955 
SC 558. that when a distinctive label is 
registered as a whole, such registration 
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cannot possibly give an. exclusive statu- 
tory right to the- proprietor, of the trade 
mark to the use of any particular word 
or name contained therein apart from 
the mark as a whole. Therefore. it is for 
the appellant who has filed the applica- 
tion for rectification to establish that the 
word ‘Thennamarakkudi’. has been used 
in the label-registered as a trade mark 
to distinguish his goods - from’ those of 
others. Thennamarakkudi, being a 
geographical name. the appellant could 
claim a trade mark in that name only 
if he establishes that the geographical 
name has acquired a distinctive charac- 


ter and has been associated with his 


goods and therefore, it is a distinctive 
mark for his goods. _ 

It has been held in a num- 
ber of cases that -a geographical 
name adopted as a distinctive mark 
without its conveying any idea of the 
geographical origin or association would 
come within clause (e) of S. 9 (1) and as 
such, registrable, if the Registrar is 
satisfied of its distinctiveness. In this 
case, it has been found by the Registrar 
that several merchants in Thaniavur 
district are manufacturing medicinal oil 
preparation called ‘Thennamarakkudi oil’ 
and the preparation itself took its name 
from the 
Nannilam taluk. Although a geographi- 
cal name is prima facie not adapted to 
distinguish, it may be considered for re- 
gistration upon evidence of its distinc- 
tiveness as will be clear from S. 9 (2) of 
the Act. In this case. apart from the use 
of the word ‘Thennamarakkudi’ in the 
appellant’s label no evidence has. been 
adduced by him to show that he is the 
only person manufacturing such a medi- 


cinal preparation in that place that the - 


name has come to indicate only the oi] 
manufactured by him and that, there are 
no other persons .manufacturing the 
same oilin the place Thennamarakkudi. 

As pointed out by Graham J. in Tujuana 
Smalls Tm 1975 R. P. C. 453. there are 
words whose primary signification is 
geographical.- and where the geogranhi- 
cal significance is so general and so like- 
ly to. be adopted or desired for use by 
more than one trader it would be wrong. 
however distinctive they ‘may in fact 
have become, even to allow one trader 
by registration to seek. to monopolise 
them...... There are other ‘geographical’ 
words where for one reason or another, 


when considered as applied to the goods - 


‘in respect of which it is sought. to re- 
gister them, it is clear. that the, use is in 
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fact clearly not geographical, but fanci- 
ful and is, ‘therefore. at least capable, 
particularly by use, by being distinc- 
tive in practice of one manufacturer’s 
goods and registration can, therefore, in 
such cases be . allowed without causing 
inconvenience to or encroaching upon 
the reasonable trading rights of other 
manufacturers. But. however. the ques- 
tion whether it falls in the former or 
latter category. will have to be decided 
on the facts and circumstances of each 
individual case. 

9. In this case. the appellant had his 
mark registeded on 6-12-1943 and we are 
not concerned in these proceedings as to 
the validity of the said mark. The appeal 
having arisen out of the proceedings for 
rectification of the first respondent’s 
mark we cannot now go into the ques- 
tion as to whether the appellant’s mark 
containing. the word ‘Thennamarakkudi’ 
has been rightly registered in the vear 
1943. Therefore. in these proceedings we 
have to consider whether the first re- 
spondent by virtue of registration of his 
label mark could use the word ‘Then- 
namarakkudi’ on the medicinal oil pre- 
pared and dealt with by him. In this 
case the Assistant Registrar held that 
the particular medicinal preparation 
goes by the common name Thenna- 
marakkudi oil. As a matter of fact, he 
has réferred to another instance where- 
in the appellant did not question the use 
of the word ‘Thennamarakkudi oil’ by a 
rival trader but he merely. obiected to 
the similarity in the label. and ultimate- 
ly compromised the matter with the 


-rival trader. in O. S. No. 11 of 1947 


wherein, he has not obiectéd to the use 
of the word Thennamarakkudi oil with 
a slight change in the label. 


‘It is also found by the Assist- 
ant Registrar that at least three 
other persons are ` using the 


name Thennamarakkudi on their medi- 
cinal oil preparation. It is well establish- 
ed that any ‘symbol, word or’ get-up 
commonly used by traders in connection 
with their trade and. in respect of which 
no particular. trader can claim as exclu- 
sive. right to use may be considered com- 
mon to that particular trade. or publici 
juris, Thus words, expressions: or devices 


- which are descriptive of particular goods 


are open to use ‘by all persons’ dealing 
with those goods. It is true, whether a 
mark is or is not. common to a trade is a 
a question. of fact. It. is eaually well 
established that’ a. mark was common to 


the trade at one time may in the course 
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of time become distinctive and vice 
versa, In Ford v. Foster. (1872) 7 Ch A 
611, it has been held that a word: or de- 
- vice which was originally a trade mark, 


to the exclusive: use of which a parti- ' 


cular trader or his successors in busi- 
mess may’ have been entitled, may sub- 
sequently. become publici juris and the 
exclusive right may be‘lost. ‘Therefore, 
‘even: assuming that the appellant’s 
father’ used-the word ‘Thennamarakkudi’ 
to show `a distinctive character 
of the medicinal preparation -as it has 
subsequently been used by persons mak- 
ing similar medicinal oil preparations, 
the expression has become publici turis. 
If the mark has come to be'so public and 
in such universal use that nobody can 
be deceived by the use of it. or can be 
induced from’ the use of 
that he is buying the goods of the ori- 
ginal trader,.the right to the trade mark 
must have gone. The proper test to de- 
cide whether a mark which was original- 
ly a trade mark has become publici 
juris, is to see whether the use of it by 
other persons is still ‘calculated to de- 
ceive the public. 

‘10. Apart. from these things ‘the ap- 
pellant herein, has registered his label 
which -contains a particular’ device as 
his trade mark. It is true that the label 
contains the words ‘Thennamarakkudi 
oil’. But there is no clear evidence whe- 
ther the appellant’s father at the time -of 
registration of this label intended to 
claim proprietary. right. in. the word 
‘Thennamarakkudi’. Admittedly. there is 
no separate registration of the word .as 
a trade mark. Therefore, the appellant 
cannot be taken to have acquired a pro- 
prietary right in the word ‘Thenna- 
marakkudi’ 
quired the proprietary Tight in the label 
by its. registration, especially when 
Thennamarakkudi is a geographical 
name not shown to have been used to 
distinguish the medicinal oil _ prepared 
_Tby the appellant's fat her. 
` E the | word *Thennamarakkudi’ 
which dis admittedly a geographi- 
cal name; -had ` been specially 
and separately registered as.a mark after 
establishing its distinctiveness _by the 
appellant’s father the position. would 
have been different. But where the word 
'Thennamarakkudi’ finds a place along 
with the other features in the label, it is 
not possible to assume that the. geo- 
graphical name. has. been used. in the 
label to show the distinctiveness of the 
goods. Further the conduct of the ap- 
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it to ‘believe ~ 


though he. might have ac- ` 


A. LR. 
pellant in keeping quiet since the regis- 


tration of the first respondent’s mark in- 


the year 1954 also indicates that the name 
‘Thennamarakkudi’ cannot be distinc- 
tive in its use. Even before the first re- 
spondent registered his name, the appel- 
lant caused-a notice:to be issued claim- 
ing proprietary right in the -label and 
not particularly with ‘reference to the 
use’ of the word ‘Thennamarakkudi, nor 
did he file any opposition for the regis~ 
tration! of the first respondent’s mark in 
the year 1954. In this view. of the mat- 
ter. I am inclined to agree -with the 
view taken by the Assistant. Registrar. 

-< I1. The appeal is. therefore, dis- 


Talased There will however be ‘ho order 


as to costs. = 
Appeal dismissed, 
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: V. RAMASWAMI, J. 
G. R. ‘Radhakrishnan, ` Appellant ` 
Rani Ammal and others, Respondents. 
S. A. No. 2463 of 1976. D/- 8-9-1980.* 
-(A) Registration Act (16-of 1908), S. 17 
(b) — Registration — When compulsory 
— Release deed releasing a right under 
an agreement of. resale of immoveable 
property — Does not. create any inter- 
est in immoveable property, and, hence, 

does not require registration. 

- An agreement of reconveyvance . does 
not create any interest in immoveable 
property and, therefore, there is no 
necessity. for registering such an agree- 








Vv. 


~ ment. If the agreement of reconveyance 


does’ not create any interest in immove-- 
able property a fortiori a-release of any 
rignt under that document will not also 
create any interest in immoveable pro- 
perty and, therefore. no registration is 
called for. AIR 1934 Mad 703 and AIR 
1965 Mad 37. Rel. on. AIR 1970 Mad 1 
(FB) and AIR 1926 PC 94, Disting. i 


(Par 

(B) Specific Relief Act (47 of 1363), 
S. 20 — Decree for specific performance 
— When can be granted — Suit for spe- 
cific: performance of agreement of. re- 
eohveyance — Agreement of reconvey~ 
ance executed by defendant im favour 
of plaintiffs for sum ‘of Rs. 10.000 — 
Re. 1150 paid to-each of plaintiffs 2 and 
3- -upon releasing their rights under 
agreement of resale and additional- 
Rs. 500 paid to second plaintiff — No 


Against ‘decree of Dist. J.. PPRD 
‘in A. S. No. 10 of 1972. 


DY/EY/B802/81/HR/RSK 


ad 


J 


x 
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offer made by plaintiffs to reimburse de- 
fendant the amounts paid by him — 
Held plaintiffs were not entitled to de-. 
cree for specific performance.: . ` 
(Para 6) 


Cases Referred: . Chronological Paras 
AIR 1970 Mad 1: (1969) 2 Mad LJ 93 

(FB) l 2 
AIR 1965 Mad 37: (1964) 2 Mad LJ 441 2 


AIR 1934 Mad 703:67 Mad LJ 635 2 
AIR 1926 PC 94: 24 All LJ 807 2 


JUDGMENT: — This een: appeal 
arises out of a suit filed for specific per- 
formance of an agreement of reconvey- 


ance dated 10-1-1958. The suit properties 


originally belonged -to one Narasimhalu 
Naidu. father of the plaintiffs. The said 


Narasimhalu Naidu, and his two sons 


who are the second and third plaintiffs 
in the suit, sold the properties to the 
defendant under a registered sale deed 
dated 9th January, 1958 for a sum of 
Rs. 10,000. 


ecuted a- registered agreement to re- 
convey the. properties im : favour of 
Narasimhalu Naidu and plaintiffs 2 and 
3. This document stated after a period 


of ten years from 9th January. 1958 and: 


before 28th February. 1968 i. e., between 
10th January, 1958 and 28th February, 
1968 the said Narasimhalu Naidu: and 
plaintiffs 2 and 3 | shall have.a_ right to 
repurchase the properties for the sum of 
Rs. 10,000. The other relevant portion 
will be discussed alittle later when the 
argument of the learned counsel 
on the recitals is considered. On 6th 


May. 1959 the second. plaintiff received 


a sum of Rs. 1150 from the’ defendant 
and in consideration of that money re- 
leased whatever right he had under the 
agreement to reconvey. Similarly. the 
third plaintiff received. another sum of 
Rs. 1150. and executed a release deed: on 
lith May. 1959. releasing whatever right 
he had under the agreement to reconvey. 
These two release deeds were unregister- 
ed documents. The plaintiffs’ father 
Naragimhalu Naidu died on lith April. 
1966 leaving a Will dated 5th June. 1965. 
Under the said Will the said Narasim- 
halu Naidu: beaueathed his properties in 
favour of the first vlaintiff and- the 
children of plaintiffs 2 and'3. The sche- 
dule to this- document included the -suit 
properties in respect of which Narasim- 
halu Naidu and his two sons had a right 
of reconveyance. Subseauent to the 
death of Narasimhalu- Naidu. the second 
plaintiff made an- endorsement on the. 
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On -the next : day.: namely, 


10th January, 1958, the defendant èx-` 


based’ 


- the repurchase agreement, 
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agreement of reconveyance releasing his 
1/9th share in the right of.reconveyance 
referable to his. right as an heir to his 
father; for a consideration of Rs. 500. 
The present suit was filed praying for a 
decree for specific performance by the 
the defendant of the agreement of re- 
conveyance -dated 10-1-1958 ‘by execut- 
ing a conveyance in favour of. the- first 
plaintiff. It is stated in the plaint ‘the 
plaintiffs state that the first plaintiff 


‘alone is entitled to -obtain a reconvey- 


ance under the Will of the late Narasim- 
halu Naidu. Plaintiffs 2 and 3 are not 
entitled to obtain a reconveyance or 
deal with the right of reconveyance of 
the late Narasimhalu Naidu in view of 
the terms of the testament of the father 
of the plaintiffs’. The defendant filed a 
written ‘statement mainly contending 
that the first plaintiff is not entitled to 
specific performance of the contract. For 
the sake .of. completeness.. however. we- 
may state that the defendant also aues- 
tioned the truth. and validity of the 
Will and also that the suit properties 
were the joint family properties of 
Narasimhalu. Naidu and they were not 
his.self acquisitions. Among the various 
grounds on which the defendant stated 
that the plaintiff is not entitled to speci- 
fic performance. one of them was that 
the first plaintiff is not entitled to speci- 
fic performance as the agreement pro- 
vided that the rights therein cannot be 
assigned and as she does not claim as an 
heir of Narasimhalu Naidu in terms of 
the agreement. The trial Court found 
that the Will was not true and that. 
-even if it were to be held to-be true, on a 
true construction of the same the first 
plaintiff did not get any right to enforce 
The trial 
Court also found that Exs. B. 5, B. 6 and 
B. 12 under which the second and third 
plaintiffs have released. their rights do 
not require to be registered and that the 
second plaintiff gave up not only his one- 
third right in the properties under the 
agreement of reconveyance -but also his 
one-ninth -share in the one-third share 
of Narasimhalu Naidu. The trial Court 
also found that the third plaintiff had 
given up his one-third right under the 
agreement of reconveyance. The trial 


Court. then . proceeded to consider the 


claim of the plaintiffs as heirs of the 
deceased Narasimhalu Naidu and over- 
ruling the. objection. of the defendant 
that such a claim as heirs was never 
pleaded and could not be considered. 


held that the first. plaintiff was entitled 
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proportionate value in court. This was 
on the basis that in the share of Nara- 
simhalu Naidu each plaintiff .was en- 
titled to one-third: i, e.. 1/9th of the total 
and since the third plaintiff had no ob- 
jection for passing a decree in respect 
of his share also in favour of the first 
plaintiff, the first plaintiff will be entitl- 
ed to 2/9th share. Accordingly. the suit 
was decreed directing the defendant to 
execute a sale deed in respect of 2/9th 
share in the suit properties subiect to 
the first plaintiff depositing the propor- 
tionate value into court within . one 
month from the date of the decree. The 
trial Court also directed each party to 
bear their own costs. The defendant pre- 
ferred A. S. No 164 of 1971 against that 
part of the decree refusing at least pro- 
portionate costs in the suit. The plaintiffs 
preferred an appeal. A. S. 10 of 1972.. 
claiming that the suit sheuld have been 
decreed in its entirety and not with re- 
ference to 2/9the share in the suit- pro- 
perties alone. The learned District Judge 
held that the Will was true and genuine 
_and that the plaintiffs have properly 
proved the same. On the ground that the 
agreement to: reconvey is one and in- 
defeasible and even one of the persons 
in whose favour the agreement was ex- 
ecuted is entitled to enforce the entirety 
of the agreement the lower appellate 
Court proceeded to consider whether the 
first plaintiff was entitled to get recon- 
veyance of the entirety of the proper- 
ties. Accepting the finding of the trial 
Court, that the Will does not refer to the 
reconveyance and it did not bequeath 
right under the document in favour of 
the first plaintiff or- the children of 
plaintiffs 2 and 3. the learned District 
- Judge proceeded to consider as to whe- 
ther the first plaintiff will not be en- 
titled to claim specific performance as an 
heir of Narasimhulu Naidu. The learned 
Judge then held that Exs, B. 5. B. 6 and 
B. 12 are unregistered release deeds and 
that reference of the right under the 
agreement to reconvey could be done 
only by a registered document as it re- 
lated to immovable property and 
“since the documents were unregistered. 
the release deeds were inadmissible in 
evidence and no reliance can be placed 
on Exs, B. 5 B. 6 and B. 12. Since the 
second and third plaintiffs had no ob- 
jection for executing a reconveyance 
document in favour of the first plaintiff 


the appeal of the plaintiffs was allowed: 
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_to specific performance of 2/9th share. 
in the suit properties on deposit of the 
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directing the defendant to execute a sale 
deed in favour of the first plaintiff in 
respect of the entirety of the properties, 
The defendant has preferred this second 
appeal 


2. The first legal contention which 
has to be considered and disposed of 
relates to the admissibility of Exs. B, 5, 
B. 6 and B. 12. As already stated. under 
these three documents the second and 
third plaintiffs had released _ whatever. 
right they had under the agreement for 
reconveyance dated. 10-1-1958. The 
agreement to reconvey was a registered 
document, But there could be no doubt, 
and it has also been held so. in the deci- 
sion reported in Chinnakkal v. Chinna- 
thambi Gounden,.67 Mad ‘LJ 635: (AIR 
1934 Mad 703) that an agreement of re- 
conveyance does not create any interest 
in immoveable property and therefore, 
there was no necessity for registering 
such an agreement. If the: agreement of 
reconveyance does not create any inter- 
est in immoveable property a fortiori 
a release of any right under that docu- 
ment will not also create any interest 
in immoveable property and therefore 
no registration is called for. I have, 
therefore. no doubt that a release deed 
releasing a right under an agreement of 
resale does not require any registration. 
The question is also not res integra and 
it is also covered by an authority. viz. 
Sellappa Chetti v. Marappa Gounder. 
(1964) 2 Mad LJ 441: (AIR 1965 Mad 37). 
In that case, the right of reconveyance 
was assigned under an unregistered 
document in favour of the plaintiffs in 
that case. The question for considera- 
tion was whether the assignment deed 
required any registration. It was held by 
the Division Bench that the assignment 
of the agreement to reconvey did not 
convey anv present interest in immove- 
able property and that, it does not re- 
quire to be registered: The decision in 
Chief Controlling Revenue Authority v. 
Swami Gounder, 1969-2 Mad LJ 98: . 
(AIR 1970 Mad 1) (FB) did not deal with 
the question relating to registration. But 
the question for ‘consideration in that 
case was whether an instrument by 
which the vendor gave up the right of 
reconveyance was a release falling 
under Art. 55 of Schedule I of the 
Stamp Act or was it a conveyance under 
Article 23. It was held that it was not 
a conveyance and it is a mere release 
deed. The question whether it has to 
be registered or not did not fall to be. 
considered in that case. The decision 
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of the Priyy' Council in Dayal Singh v. 
Indar Singh, AIR 1926- PC 94, was based” 
on the particular recitals in the agree- 
ment of sale where substantial amowit 
was also paid. On the terms of the 
document the Privy Council held that 
an interest in immoveable property was 
created and that. therefore, it was com- 
pulsorily registerable under Section 17. 
It is not an authority for the position 
that every agreement for sale or for re- 
conveyance is ‘compulsorily register- 
able. The two decisions in Chief Con- 
trolling Revenue Authority v. Swami 
Gounder. 1969-2 Mad LJ 93: (AIR 1970 
Mad 1) (FB) and Dayal Singh v. Indar 
Singh, AIR 1926 PC 94, relied on by 
the learned District Judge were there- 
fore, no authorities for the position that 
the release deeds executed by - plain- 
tiffs 2 and 3 (in this case) are compul-. 
sory registerable. The finding of the 
learned District Judge that Exs. B-5, 
B-6 and B-12 are inadmissible in evi- 
dence is, therefore, clearly against - law 
and cannot be accepted.. 

3. The next substantial question that’ 
was argued by the learned’ counsel for 
the defendant (appellant) is that under 
the terms of. the Will the first plaintiff 
did not get any right to enforce the 
agreement of reconveyance dated 10-1- 
1958. The relevant portion of the docu- 
ment relating to the property that was 
conveyed reads as follows — 

(not printed as the meer is in ver- 
Popara 


The schedule to the document - not 
only refers to the properties that were 
the subject matter of the right of recon- 
veyance, but also other properties, The 
learned counsel for the plaintiffs conten- 
ted that the word in vernacular used in 
the above-extracted portion refers to 
the right of reconveyance apd not any 
other encumbrance over the properties. 
Apart from the fact that there is no 
evidence to show that the deceased had 
not created any encumbrance over any 
of the properties in the schedule and 
that, therefore, the word ‘encumbrance’ 
referred to therein could not relate to 
any other encumbrance but only of the 
right of resale it is not also acceptable 
that the word (in vernacular) or encum- 
brance can be said to refer to the right. 
of repurchase of the. suit properties. An 
encumbrance is normally created by the 
owner of the property and.so far as the 
properties that are the -subject matter 
of the suit are concerned they had al- 
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‘ been confirmed by the 


- having a reference to the right of 


- which had already been conveyed 
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ready been purchased by the defendant 
and if the. reconveyance is to be. consid- 
ered as even an encumbrance it could 
only refer to encumbrance created by 
the defendant and not an encumbrance 
created by deceased Narasimhalu. In fact 
though the trial Court held that the word 
(in vernacular) in the above extracted 
portion does not refer tothe right of re- 
purchase, the learned District Judge did 
not give any different finding. The appeal- 
late Court proceeded on the assumption 
that the Will didnot bequeath tothe first 
plaintiff the right of the deceased under 
the reconveyance agreement, but pro- 
ceeded to consider the right of the first 
plaintiff for specific performance as an 
heir to the deceased. The finding of 
the trial Court that the Will did not be- 
queath the right of Narasimhalu 
Naidu under the deed of reconvevance 
was, therefore. to be considered to have 
finding of the 
lower appellate Court also. Though 
some plausible. argument could be ad- 
vanced on the basis that there is a re 
ference to the properties which are the 


“subject matter of the suit in the sche- 


dule to the Will. I am unable to agree 
with the learned counsel for the respon- 
dent that from the mere fact that the 
schedule included the suit properties, 
the word (sic)-is to be understood as 
re- 
purchase. I may add that as pointed 
out by the learned counsel for the ap- 
pellant-defendant. certain properties 
are 
also included in the schedule and that 
shows that without reference to any 
right of the deceased the properties 
have been. indiscriminately included in 
the schedule in the unregistered Will. I 
am' unable to interfere with the fiindings 
of the lower appellate Court than in this 
particular case. in the context in which 
the word (in vernacular) is used, it has no 
reference to the right of reconveyance. 
4. The.learned counsel for the re- 
spondents then strenuously contended 
that even if the Will did not bequeath 
any right under the agreement in fav- 
our of the first plaintiff or any of the 
plaintiffs, since the plaintiffs as the 
daughter and the sons of the deceased 
Narasimhalu Naidu are class I heirs and’ 
all of them are before Court they are 
entitled to claim specific performance as 
heirs of Narasimhalu Naidu. He also 
refers to the terms of Ex, A. 2. as en- 
titling -the heirs to enforce the agree— 
ment. In the plaint. the plaintiffs had. 
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not claimed -specific 
heirs of Narasimhalu: Naidu or on the 
basis of any of the recitals in the deed 
ef reconveyance. In . fact. the plaint 
stated “the first plaintiff alone is enti- 
tled to obtain a reconveyance under 
the Will of the late -Narasimhalu Naidu 


and plaintiffs 2 and 3 are not entited to 


obtain a reconveyance or deal: with the 
right of reconveyance- of the late Nara- 
simhaly Naidu in view of the terms of 
the testament of the father of the plain- 
tiffs.” The claim was. therefore. defi- 
nitely based on the- Will and, but 
for such a claim -the . first plaintiff alone 
. would not have. been entitled to a claim 
for specific performance. She did not 
` claim as the heir of Narasimhalu Naidu 
and as such, it is not possible for the 
plaintiffs to put forward any case for 
specific: performance as heirs -of their 
father, The argument of-the learned 
counsel for the defendant on this point 
is not technical butitis one of substance. 
If the. plaintiffs had come forward with 
acase that they are entitled. to en- 
force the agreement of reconveyance as 
heirs of the said N 
' there might have been umpteen num- 
ber of defence open to the . defendant, 
which we cannot visualise or state with 
definiteness in this’ case. In fact. it 
might have been open for the defendant 
to plead that they are-neither the legal 
heirs nor entitled to benefit: by~ reason 
of any conduct or for. any other reason. 
Suffice it to say that since that was not 
put in: issue: and the defendant did not 
have any ‘opportunity of ‘stating his 
ease with reference’ to the same. it 
could not have been: dealt with by the 
trial Court during the arguments or by 
the appellate court. The case § could 
not, therefore, be proceeded on the 
` basis that: the plaintiffs. even apart from 


the Will, are entitled to enforce the . 


agreement for reconveyance. In fact, 
one of the pleas raised by the defendant 
in the written statement is that ‘the first 
plaintiff is not entitled to specific per- 
formance as ` the agreement provides 
that the rights therein cannot be assign- 
ed and she does not claim as an heir 
of the ‘deceased Narasimhalu Naidu in 
terms of the agreement. We have, 
therefore, to proceed on the basis that 
the right to enforce the agreement was 
based solely on the terms of the - Will 
and. since, as I have already held that 
the terms- of the Will did not enable 
the first plaintiff to file a suit. the pre- 
sent suit was not maintainable. 
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Narasimhalu ‘Naidu ` 
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-5. The learned ‘counsel for the. re- 
spondents then ‘vaguely. pleaded ` that 
there is some sort of fiduciary relation- 
ship between the defendant and ‘the se- 
cond plaintiff and that precluded the de- 
fendant from acting in any. manner pre- 
judicial to the plaintiffs and. that, there- 
fore, it: was not open ‘to him to plead in 
this case that the right of reconveyance 
was not enforceable. in its entirety. It 
appears that the defendant is an advo- 
cate and in cross-examination though 
denied any -connection with’ Nara- 
simhalu Naidu in his professional capa- 
city admitted that under Ex. A.'10, the 
defendant had issued a notice on behalf 
of the. second plaintiff to one’ Chokkam- 


-mal in connection with some- matter 


which: is totally unconnected with the 
proceedings herein: and that too, in the 
vear 1964. I am unable to see how from 
this very fact any. fiduciary capacity 
could be -claimed as established between 
the plaintiffs and the defendant requir-. 


ing any uberrima fides or any other: 
particular conduct on the part of the 
defendant. It may also be mentioned 


that the second plaintiff as P. W. 1. has 
come’ and admitted in his evidence that - 
the sale Ex. B. :4, dated 9-1-1958 was for ` 
adequate consideration. In fact. he has 
stated it would have been worth only 
Rs. 9000/- at that time though the sale’ 
was for- Rs. 10,000/. In such circum- 
stances, therefore. I am unable to find 
any point in the’ argument of the learn- 
ed counsel for the’ respondents that 
there existed any fiduciary relationship 
between the defendant and the plain- 
tiffs or that any further conduct’ other 
than a normal procedure was expected 
from the defendant in the matter’ of 


purchase or executing ` the - agreement 
of reconveyance. nee 
6.. It was then contended by the 


learned counsel for the plaintiff respon- 
dent that the first plaintiff was entitled. 
as one of the heirs of Narasimhalu 
Naidu. to get a reconveyance of the en- 


-tirety of the properties on payment of 


the consideration of Rs, 10,000/-. This 
argument proceeded on the assumption 
that even apart from the Will the plain- 
tiffs as heirs of Narasimhalu Naidu are 


-entitled to file the suit for specifie per-. 


formance, Ag already. stated, since 
they did not proceed on the’ basis that 
their claim is based on heirship this 
point does not arise for consideration. 
But. even otherwise. I am unable to | 
cept this argument because. essentially. 
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the relief of specific performance is ‘an 
equitable remedy. The defendant .in 
this case had paid Rs, 1150/ for each. of 
the plaintiffs 2 and 3 as early as in May 
1959, when he got the release deeds and 
he had also paid Rs. 500/- to the second 
plaintiff after the death of Narasimhalu 
Naidu. In granting an eauitable relief 
I could not ignore these payments by 
the defendant to plaintiffs. 2 and "3, - 
which are not disputed, Naturally there- 
fore the value of the properties of the 
defendant is much more than what he 
agreed for at the time when he execu- 
ted the reconveyance. The plaintiff 
have never offered to reimburse the 
defendant the amount which they had 
received with or without interest and 
the equitable relief. therefore. could 
not be claimed by the plaintiffs in this 
suit. The plaintiffs are. therefore. not 
entitled to any decree for specific per- 
formance’ and the suit was. therefore, 
liable to be dismissed. But since the de- 
cree of the trial Court granting specific 
performance of 2/9th' share in the suit 
properties’ in favour of the first plain- 
tiff was not questioned in appeal by the 
defendant it had become final and the 
decree of the trial court will have. 
therefore, to be confirmed. and accord- 
ingly, the judgment and decree of the 
lower appellate court are set aside and 
the judgment and decree of the trial 
court are confirmed. Though the defen- 
dant had-filed an ‘appeal in the lower 
appellate court against that portion of 
the decree disallowing costs in his fav- 
our, I do not think I'can interfere with 
the judgment of the trial Court even on 
that aspect. The second appeal is ac- 
cordingly allowed. The iudgment and 
decree of the lower. appellate court are 
set aside and the judgment and decree 
of the trial Court are restored. There 
will be no order as to costs in this se- 
cond appeal. 
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7. The appellant will be entitled 
to refund of any costs if he had paid to 
respondents in pursuance of the decree 
ofthe lower appellate Court. Any money 
deposited by the appellant pending 
the second appeal in pursuance of . any. 
interim order granted by this- court will 
also be refunded to the appellant-de- 
fendant. oe Re 3 


Appeal allowed 


LF 
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“-RATNAM, J. . 
. Perumal, Petitioner v. Chinna 
panna Goundan, Respondent. 
C. R. P. No. 2629* of 1980, D/- 16-4- 
1981.* 
` Tamil Nadu Debt Relief Act (13 of 
1980), Section 4 (1) (a) to . (d) — Suit 
before Civil Court: for recovery of 
money claim — Debtor making applica- 
tion for claiming benefit under Section 
4 (1) (a) to (d) before Tahsildar — Deb- 
tor can establish such ‘claim’ before 
Civil Court — Trial before Civil. Court 
need not be stayed till disposal of ap- 
plication by Tahsildar, ` 
Where the suit was filed before the 
Civil Court for recovery of money on 
promissory. note and the defendant 
moved an application before the Tahsil- 
dar for grant of certificate on the 
ground that he was a debtor, it would 
not be necessary that the trial of the 
suit before Civil Court should be stay- 
ed till the disposal of application by 
Tahsildar, . (Paras 9, 11) 


Cases of pledges and mortgages not 
already .forming subject-matter of suits 
can be adjudicated upon by. Tahsildar 
exercising powers and Sections 5 and 6 
and in no other case. Apart from cases 
‘covered by Sections 5 and 6, the Tahsil- 
dar has no power under the Act to 
adjudicate upon other claims and all 
other matters relating to such. claims 
have to -be dealt with by the Civil 
Courts before which suits, execution or 
other proceedings have been either in- 
itiated or are pending. (Para 9) 


: ORDER:— -The defendant in O.S. 
No. 687 of 1979, District Munsif’s Court, 
Erode, is the petitioner in this civil 
revision petition. On 12-9-1974, accord- 
ing to the case of- the respondent, the 
petitioner borrowed a sum of Rs. 2,000/- 
and executed a promissory note in fav- 
our of the. respondent promising. to re- 


Kup- 


pay the. said sum together with inter- 


est thereon at 12 per cent per annum 
and that a sum of Rs, 2,555/~ remained 
to be recovered from the petitioner 
under the. promissory note. The suit 


` was filed. by the respondent to recover 


this. amount on the- footing that the 


“Against -order of District Munsif, 
Erode, in O. S. No. 687 of 1979, D/- 
` 22-9-1980.: : 


FY/GY/C930/81/PGS/SNV 
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petitioner is not entitled to the benefits 
of any of the debt laws. The 


tioner filed a written statement con- 


tending that only a sum of Rs. 1,000/- 


had been received by him under the 
promissory note and therefore, the pro- 
missory note was supported by con- 
sideration only to that extent and that 
the entire interest up to 10-9-1977 had 
also been paid. The petitioner further 
contended that he is not carrying on 
any business, that he is also not assess- 
ed to sales tax and that he is entitled 
to the benefits of Tamil Nadu Act 17 
of 1976. In an additional written state- 
ment, the petitioner raised a plea that 
he is a “debtor” within the meaning of 
Tamil Nadu Act 13 of 1980 (hereinafter 
referred to as the Act) as his annual 
Household income is less than Rs. 4800/- 
and that the suit should, therefore, be 
dismissed as abated in accordance with 
the provisions of the Act. 


2. Consistent with the plea raised 
that he is entitled to the benefits 
of the Act. the petitioner appears to 


have moved the Tahsildar of Bhavani 
for the issue of a certificate as regards 
the income and also to the effect that 
the petitioner is a debtor entitled to the 
benefits of the Act. Alleging that that 
‘application was still pending before the 
Tahsildar, Bhavani and that the en- 
‘quiry therein stood posted to 25-9-1980, 
the petitioner prayed for the stay of 
the trial of the suit O. S. No. 687 of 
1979 before the District Munsif’s Court, 
Erode. till the disposal of the applica- 
tion filed by the petitioner by the 
Tahsildar, Bhavani. That application 
was. dismissed by the learned District 
Munsif, Erode, by his order dated 22-9- 
1980, in the following terms: 


“Suit already posted in the list. De- 
fendant does not proceed with the case 
Petition is highly belated. Hence re- 
jected.” 

Tt is the correctness of this order that 
is challenged by the petitioner in this 
civi] revision petiton. 


_ 3. Since in the civil revision peti- 
tion important, questions touching the 
scope of the provisions of the Act in 
relation to the respective jurisdiction of 
the civil Court as well as that of the 
Tehsildar under the Act arise and the 
respondent has not appeared through 
. counsel. it has become necessary to ap- 
point Mr. N. R. Chandran as amicus 
curiae to assist the Court. 


Perumal v. C. K. .Goundan’ 


peti- 


-annual household 


ly advert to the definitions and 
-provisions of the Act as well _ 


AL R. 


© 4. The learned counsel for the peti- 
tioner contends that the petitioner is a 
debtor within the meaning of the Act 
‘and that the concerned Tahsildar’ has 
already been moved for a certificate to 
that effect and since those proceedings 
are still pending, the proceedings be- 
fore the civil Court should be stayed 
till the disposal of the proceedings be- 
fore the Tahsildar. On the other hand, 
it is contended by Mr. N. R. Chandran 
that with reference to proceedings al- 
ready initiated and pending before civil 


Courts and matters which had already 


proceeded to a decree, the Tahsildar is 
not empowered under the Act to ad- 
judicate upon them and therefore the 
pendency of any proceeding for a certi- 
ficate before the concerned Tahsildar is 
of no consequence. It is also further 
submitted that with reference to money 
claim before a civil Court whether in 
the stage. of a pending suit or a decree 
pending execution or its subsequent 
stages, there is no machinery in the 
Act to work out the rights of debtor 
by making an application before the 


concerned Tahsildar and therefore, there 
need to await the certificate or. 


is no 
the decision of a Tahsildar with refer- 
ence to the claim by the petitioner of 
the benefits under the Act and that 
such relief, if any, may even be made 
available by the Court, if, in the course 
of.the proceedings, it comes to the con- 
clusion that a person is a “debtor” en- 
titled to the benefits of the Act. In 
this context, it is also pointed out that 
except. as part of an adjudication under 


Sections 5 and 6 of the Act. there is no 


provision under the Act for: the issue 
of a certificate by a Tahsildar regarding 
income and that in 
money claims or decrees before’ civil 
Courts, the certificate with reference to 
the annual household income would at 
best, be a piece of evidence in supvort 


‘of the claim of a person that he is en- 


titled to the benefits of the Act and 
May not even be conclusive ‘of the 
question and therefore, there is no 


justification to hold up the proceedings 


before the civil Court. 


5. In order to appreciate the conten- 
tions advanced, it is necessary to brief- 

other 
as the 
rules framed with a view to ascertain 
whether those provisions or rules com- 
pel the civil court to stay its hands 


iy 
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till such time .as the proceedings ini- 
tiated by a person claiming the‘ bene- 
fits of the Act before a Tahsildar are 
terminated. Section 3 of the Act con- 
tains the definitions. Under Sec. 3 (a), 
“annual household income” means the 
aggregate of the gross annual income 
from all sources of all members of a 
family during the year ended on 31-12- 
1979. “Family” in relation to a person 
is defined in Section 3 (e) as the indi- 
vidual, wife or husband as the case may 
be of such individual and their un- 
married minor children. The appended 
explanation states that the word 
‘minor’ used in Section 3 (e) would 
take in persons, who had not completed 
18 years of age. Section 3 (b) defines 
a “creditor” as.a person from or in re- 
spect of whom a debtor has borrowed 
or incurred a debt and includes the 
heir of such person. The expression 
“debt” is defined under Section 3 (c) as 
meaning any liability in cash or any 
kind whether secured or unsecured and 
whether . decreed or not; but does not 
include arrears of taxes due to the 
Central Government or a State Govern- 
ment or a local authority. Section 3 (d) 
defines a “debtor’ as a person from 
whom any debt is due and whose an- 
nual household income does not exceed 
Rs. 4800/-. A proviso added by Tamil 
Nadu Act 10 of 1981 sets out those 
cases where a person shall not be deem- 
ed to be a “debtor”, Section 3 (f) and 
(2) define the words “interest” and 
“person”. A “Tahsildar” is defined 
under Section 3 (h) of the Act as in- 
cluding a Deputy Tahsildar in indepen- 
dent charge of a taluk or sub-taluk 
and any other officer of the Revenue 
Department not below the rank of a 
Deputy Tahsildar empowered by the 
State Government to exercise the 
powers and perform the functions of a 
Tahsildar under the Act. Section 3 (i) 
proceeds to define “transferee of the 
creditor.” Section 4 enumerates the dif- 
ferent categories of cases where relief 
is made available to- debtors. As per 
Section 4 (1) (a) to (c) of the Act, on 
and from the date of the commence- 
ment of the Act, (a) every debt advanc- 
ed or incurred before 1-1-1980 (includ- 
ing interest, if any) and payable by the 
debtor to the creditor shall be deemed 
to be fully discharged; (b) no civil 
court shall entertain any suit or other 
1981 Mad./18 X G—35 
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proceedings against the debtor for the 
recovery of any* amount on ‘such debt 
(including interest, if any) and (c) all 
suits and other proceedings (including 
appeals, revisions, attachments and ex- 
ecution proceedings) pending at the 
commencement of the Act against any 
debtor for the recovery of any such 
debt (including interest, if any): shall 
abate. A proviso to Section 4 (1) (b) of 
the Act is to the effect that if a suit 
or proceeding is instituted against two 
persons, one of whom is not a debtor, 
then, nothing in that section will apply 
as regards the maintainability of the 
suit or proceeding in so far as it re- 
lates to the person, who is not a debtor. 
Likewise, a proviso to Section 4.(1) (c) 
of the Act makes it clear that nothing 
therein shall apply to the sale in re- 
spect of any such debt or 


(i) any movable property held and 
concluded before the commencement of 
this Act (Act 13 of 1980) and 


(ii) any immovable property confirm- 
ed before such commencement; 


Section 4 (1) (d) makes provision for 
the release of a debtor undergoing de- 
tention in the civil prison in execution 
of any decree for money passed against 
him by a civil court in respect of any 
such debt. Sections 4 (1) (e) and 4 (1) 
(f) of the Act provide for the return of 
the moveable property pledged by a 
debtor and for the redemption of a 
mortgage executed by the debtor in 
favour of the creditor. The explanation 
appended to Section 4 (1) (f) states 
that the debtor is not entitled to a re- 
fund of any part of any debt repaid or 
interest paid or recovered from him 
before the commencement of. the Act. 
Section 4 (2) of the Act declares that 
nothing contained in the Act shall ap- 
ply to any debtor, who is entitled to 


the benefits of Tamil Nadu Debt Relief 


Act, 1976, (President’s Act 31 of 1976) 
only in so far as any debt to which 
that. Act applies is concerned. Sec. 5 of 
the Act enables a “debtor” to make an 
application for the return of the mov- 
able property pledged by him. Such an 
application should be made in the pre-. 
scribed form containing such parti- 
culars as may be prescribed to the 
Tahsildar having jurisdiction over the 
area where the creditor has his ordi- 
nary place of business and should be 
supported by an affidavit as well as a 
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certificate from the prescribed auth- 
ority as to the annual household income 
of the debtor. A time limit up to 31-1- 
1981 for filing such application has now 
been fixed by Tamil Nadu Act 10 of 
1981. Section 5 (2) contemplates the 
giving of an opportunity to the creditor 
as well as the debtor to make repre- 
sentations and the passing of an order, 
if the debtor is entitled to relief under 
Section 4, that the movable property 
pledged by the debtor be returned and 
directing the creditor to produce the 
Same on or before the date specified in 
the order. Section 5 (2) (a) (ii) of the 
Act provides for the dismissal of an 
application if it is found that the deb- 
tor is not entitled to relief under Sec- 
tion 4, Sections 5 (3) to 5 (10) of the 
Act are provisions intended to give ef- 
fect to the adjudication made by the 
Tahsildar under Section 5 (2) of the 
Act and itis unnecessary to notice 
those provisions. in detail, Section 6 
(1) (a) of the Act contemplates the 
making of an application by a debtor 
for an order releasing the mortgaged 
property and also for the grant of a 
certificate of redemption and the re- 
quirements are similar to those under 
Section 5 (1) (a), The contents of and 
the supporting doeuments required in 
such an application are enumerated in 
S. 6 (1) (b). A time limit up to 31-1-1981 
has now been provided for making such 
application, S, 6 (2) (a) provides for the 
giving of a reasonable opportunity to 
the creditor as well as the debtor to 
make their representations and im case 
it is found that a debtor is entitled to 
the benefits under Section 4 of the Act; 
an order releasing the mortgaged pro- 
perty shall be passed and a certificate 
of redemption should also be issued, 
which shall be admissible as evidence 
of redemption before a court of law or 
other authority. If it is found that the 
debtor is not entitled to relief under 
Section 4, an order for dismissal of the 
application filed under Section 6 (1) 
shall. be made under Section 6 (2) (a) 
(ii) of the-Act. Section 6 (3) (a) re- 
lates to the publication ofa Hst of 
those debtors who had made an appli- 
cation under Section 6 (1) and Section 
6 (3) (b) provides that if a debtor has 
not made an application within the time 
specified in -sub-section (i), then such 
a debtor shall not be entitled to the 
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‘relief under the 
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Act. These provisions 
are comparable to Section 5 (3) (a) (d) 
of the Act. S. 6 (4) .bars the creditor 
or the transferee of the creditor from 
transferring or otherwise assigning his 
interest or exercising his right of fore- 
closure im respect of the mortgaged 
property pending the passing of the 
order under Section 6 (2) of the Act, 
Section 6 (5) enables the Tahsildar in a 
case where the mortgaged property has 
been transferred or any right therein 
has been assigned to any one of tha 
institutions referred to in clause (h) of 
Section 12 by the creditor, to recover 
from the creditor such amount as is 
due to such institutions in respect of 
the mortgaged property, as if it were 
an arrear of land revenue, for payment 
to the institution. Section 7 declares 
the finality of the orders of the Tahsil- 
dar. passed under Section 5 or Sec. 6 
of the Act, subject, of course, to an 
appeal under Section 8 and states that 
every such order under Section 5 or 
Section 6 shall not be called in ques- 
tion in any court, Under Section 8 any 
person aggrieved by an order of the 
Tahsildar under the provisions of the 
Act is- given a right of appeal to such 
authority as may be. prescribed by the 
State Government. Section 8 (2) de- 
clares the finality of the appellate deci- 
sion and Section 8 (3) provides that 
pending disposal of any such appeal, 
any movable property pledged by a 
debtor who isa party to such an ap- 
peal shall not be either returned or 
disposed of under the Act and that the 
Tahsildar shall not order the release of 
the mortgaged property or grant a 
certificate of redemption and the credi- 
tor or the transferee of the creditor 
shall not transfer, or otherwise assign 
his interest in or exercise his right of 
foreclosure m respect of the property 
mortgaged. by the debtor, Section 9 lays 
an embargo upon the appearance of 
advocates on behalf of a party to the 
proceedings under the Act. Section 10 
provides for penalty for failure to fur- 
nish the statement or to comply with 
the orders made under Sections 5 and 
6 or filing false affidavits under those 
sections or for otherwise’ contravening 
the provisions of the said sections. Sec- 
tion 11 makes provision for the punish“ 
ment of offences under the Act commit- 
ted by a company. Section 12 enume« 
rates the category of debts and liabi-~ 


} 
? 
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1981. 


ities not affected by the provisions of 

e Act. Section 13 enables the - State 
Government to make rules for- carrying 
out the purposes of the “Act, - 


6. In G. O. Ms. No. 1067, Revenue, 
dated 2ist April, 1980, rules have been 
framed by the Government to give ef- 
fect to the provisions of the Act, in the 
exercise of the powers conferred under 
Section 13 of the Act. Rule 3 (1) to (3) 
contains the details of the form of the 
application, the form of the. affidavit to 
be fied by the debtors under Sections 
5 (1) (a) and 6 (1) (a) of the Act and 
the authority to issue the 
Rules 4 and 5 provide for the period 
within which and the mode by which 
orders passed by the Tahsildar should 
be communicated to the creditor and 
the debtor. Rule 6 relates to the publi- 
cation of the list of debtors who have 
made applications under Section 5.(1) 
(a) and Section 6 (1) (a) of the Act, 
Rule 7 provides for the form of certi- 
ficate under Section 5 (5) of the Act. 
Rule 8 contemplates maintaining -of 
register with reference to receipt of ap- 
plications under Section 5 (1) (a) and 
6 (1) (a) of the Act and also movable 
properties produced, recovered. or- de- 
posited. Under Rule 9, the Tahsildar is 
empowered to issue a receipt for im- 
movable property. Rule 10 provides for 
the issue of a certificate of redemption 
in Form 8 under Section 6 of the Act. 
Rule 11 provides for the procedure re- 


lating to preferring as well as “Reena 


of the appeals. 


7. The provisions of the Act « refer- 


red to above clearly contemplate the 
granting of relief to a “debtor” as de- 
fined in the Act. The definition of the 
word “debt” in the Act is wide enough 
to take in money  clairns (decreed or 
not), mortgage claims as well as claims 
arising out of pledges, etc. Though the 
definition of the word “debt” ‘is wide 
in the sense that it contemplates a 
variety of indebtedness, secured’ or un- 
secured, yet, with reference to money 
claims, the provisions of the Act or the 
rules do not contemplate ‘the Tahsildar 
as an authority constituted under the 
Act to adjudicate upon such claims. 
While defining ‘“Tahsildar’ under Sec- 
tion 3 (h) of the Act, it is stated: that 
he is one -empowered by the State 
Government to exercise the powers and 
perform the functions of a Tahsildar 
under the provisions of the Act. ‘The 
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relief available to a debtor -under Sec- 
tion '4 (1) (e) of the Act is worked out 
by an application under Section 5 of 
the Act and by Rules 3 and 9. framed 
under -the Act,- Likewise, relief in cases 
falling under Section 4 (1) (f) of the 
Act is worked out- by resorting to Sec- 
tion 6 of the Act and Rules 3 and 10 
framed thereunder. But in cases fall- 
ing under Section 4 (1) (a) to (d) of the 
Act, there js, no -machinery provided at 
all to investigate the claim of a person 
that he is a debtor entitled: to the bene- 
fits of the Act and to adjudicate there- 
on:and make available relief from in- 
debtedness or ‘arrest as the case may 
be. No rules have also been framed 
relating to this aspect. Statutorily; 
therefore, Tahsildar has been ‘constitut- 
ed a functionary to: work out relief 
only -with reference to matters falling 
under Sections 5 and 6 of the Act deal- 
ing with the pledge of movable pro- 
perty and mortgages. The Tahsildar 
functioning under the provisions of the 
Act has-not been in any manner : em- 
powered to deal with claims arising in 
suits on promissory notes or décrees 
for recovery of money before the civil 
Courts. The- absence of the conferment 
of a power on the Tahsildar to deal 
with. such matters’ falling under Sec- 
tion 4 (1) (a) to (d) of the Act indi- 
cates - that matters which are. already 
before the- civil court either as a suit 
or as a decree or other proceedings in 
execution of such a decree will have 
to be adjudicated upon by the civil 
court in the process of considering the 
claim of a person before it that he is 
a debtor entitled to the benefits of the 
Act. If that was not: the intention, then 
one would expect ‘clear statutory pro- 
visions in the Act to include decrees of 
courts and pending’ suits, as appropriate 
subjects falling within the scope of an 
adjudication by a Tahsildar for work- 
ing out relief claimed by a debtor. 

’ 8° Section 4 (1) (a) merely declares 
that every debt advanced or incurred 
before 1-1-1980 and payable by a deb- 
tor to a creditor shall be deemed to ‘be 
wholly discharged. Under Section 4 (1) 
(b), there is no’ bar against the institu- 
tion of-a suit, but only as regards the 
entertaining of any suit: Designedly, the 
expression “entertain” has: been used. in 
Section’ 4 (1) (b) instead of the familiar 
phraseology “no suit shall be institut- 
ed.” - ` This. deliberate departure is indi- 
cative that even after the institution of 
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the suit for. the recovery of a debt, it 
will -be open to the court to adjudicate 
upon a claim by a person that he is a 
debtor and thereafter refuse to enter- 
tain the suit as against such a “debtor”. 
The proviso contemplates the institution 
of suits or other proceedings against 
two or more persons one of whom is a 
debtor and the other or others are not 
and in such a case, the suit or proceed- 
ing. in so far as it relates to persons 
other than the debtor, is not, in any 
manner, affected by the relief granted 
in Section 4 (1) (a). This would again 
point out that the court has to consider 
the entertainability of the suit or other 
proceeding in the light of the claim 
for benefits under the Act made by a 
party. Section 4 (1) (c) provides for 
the abatement of suits and other pro- 
ceedings pending at the commencement 
of the Act against any “debtor” for the 
recovery of any such debt. That again 
contemplates that the claim of a party 
that he is‘a “debtor” entitled to the 
benefits of the Act must be investigat- 
ed before the proceedings can be de- 
clared to have abated. The absence of 
statutory provisions empowering the 
Tahsildar to perform these functions 
under the provisions of the Act has 
already been referred to. A fair inter- 
pretation of Section 4 (1) (a) to (d) 
of the Act coupled with the absence of 
a provision enabling the Tahsildar to 
deal with in any manner matters 
pending before civil courts, would in- 
evitably lead to the conclusion that 
where matters are pending before the 
civil court, be they suits or decrees al- 


ready passed and in the process of 
execution or other proceedings, the 
civil court will have to consider the 


claim of a person that he is a debtor 
and afford relief. Sections 5 and 6 of 
the Act provide for the machinery to 


work out relief in two specified cases 
viz., pledge and mortgage and cannot 
therefore be made applicable to cover 


cases of indebtedness of a “debtor” on 
other claims. 

9. Sections 5 and 6 appear to apply 
only to cases where the creditor or the 
debtor has not resorted to court. On 
the return of the articles 
the debtor to the creditor the relation- 
ship of pledger and pledgee is termi- 
nated. Likewise, the redemption of a 
mortgage provided for under Section 6, 
if permitted by the. Tahsildar, would 
map the relationship or mortgagor and 


pledged by | 
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the mortgagee between the debtor and - 
the creditor and a certificate of redemp- 
tion granted by the Tahsildar in the 
prescribed form would be evidence ` of 
redemption. That would mean that the 
relationship of mortgagor -and mort- 
gagee no longer subsists and the mort- 
gage cannot form the ‘subject matter 
of a suit before a civil court. In 
other words, the exercise of the powers 
‘conferred on the Tahsildar under Sec- 
tions 5 and 6 of the Act and the grant- 
ing of relief under Section 4 (1) (e) 
and (f) of the Act would really wipe 
out the cause of action itself for the 
institution of the suit, be it on a pledge 
or on a mortgage. It is in this sense 
that cases of pledges and: mortgages not 
already forming the subject matter of 
suits before the civil court, can be, 
adjudicated upon by the Tahsildar 
exercising powers under Sections 5 
and 6 of the Act and in no other case. 
In all other cases, where matters have 
come before the civil court either as a 
suit or a decree in the process of exe- 


cution or other. proceeding, when a 
suitor puts forth a claim that he is a 
“debtor” within the meaning of the 


Act, the civil court has necessarily to 
investigate and ascertain whether such 
a claim is made out or not, and there- 
after proceed to grant relief under 
Sections 4 (1) (a) to (d) of the Act or 
refuse it. In the course of such pro- 
ceedings, even if a Tahsildar’s certi- 
ficate which is relevant only for pur- 
poses of Sections 5 and 6 of the Act 
is relied upon by a person claiming to 
be a debtor. that would be just a piece 
of evidence to be considered along with 
other evidence and has no higher pro- 
` bative value. The conclusion is irresis- 
tible that apart from cases covered -by 
Sections 5 and 6 of the Act, the Tahsil- 
dar has no power under the Act to ad- 
judicate upon other claims and all 
other matters have to be dealt with by 
the civil courts before which suits, 
execution or other proceedings have 
been either initiated or are pending. 


10. A question may also arise asi 
regards matters under Sections 5 and 6 
of the Act committed to the adjudica- 
tion of the Tahsildar, but which have 
already proceeded to a decree. Even in 
such cases, it seems to me that it is 
only the civil court which has to con- 
sider the question whether a_ person 
is entitled to the benefits- of the Act as 
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a “debtor” and if so, to grant relief -as 
provided under Sections 4 (1) (a) to (d). 
This also stands to reason because a 
decree of a civil court validly passed 
and. legally effective and enforceable 
cannot be undone by a Tahsildar acting 
under the provisions of the Act. In the 
absence of a provision in the Act for 
ripping open decrees already passed by 
the civil courts (which certainly cannot 
be done by the Tahsildar acting under 
the provisions of the Act) it would be 
quite in keeping with the object of the 


legislation that even in such ‘cases, the © 


courts, should, when a claim to bene- 
fits under the Act is made, investigate 
the claim and afford appropriate relief 
under Sections 4 (1) (a) to (d) of the 
Act, as the case may be. 


To get over this position, attention 
was drawn to two communications viz, 
letter No. 57005/DRI/80-2 dated 1-8 
1980 and letter No. 60508/DRI/80-3 
, dated 8-10-1980 of the Revenue Secre- 
tary, Government of Tamil Nadu, in 
the nature of clarificatory instructions 
to Collectors to show that promissory 
notes would also fall and be included 
within the ambit of the powers of the 
Tahsildar to grant relief under the Act 
in view of the wide definition of the 
word “debt” in the Act. The. need for 
clarification was born out of the reali- 
sation and recognition that no specific 
machinery provision for money claims, 
decrees ete, was made in the Act. In 
spite of the wide definition, as already 
pointed out, there is no machinery sec- 
tion provided for granting relief by the 
Tahsildar in cases falling under Sec- 
tions 4 (1) (a) to (d) of the Act. To 
say that such a machinery provision is 
necessary only in cases of pledge of 
movable properties and mortgages 
where there may be a need to restore 
‘the pledged articles or the mortgaged 
property to the debtor after declaring 
that a person is a debtor within the 
meaning of the Act and therefore, the 
debt is wiped out, and not in others, is 
without any basis. It is well known 
that a negotiable instrument like a pro- 
missory note when sued upon, is super- 
seded by the decree. In the case of pro- 
notes also there must be something to 
indicate that the promisor is a person 
who is entitled to the benefits of the Act 
and consequently, the negotiable instru- 
ment is not enforceable. In its absence, 


the debtor is likely to be exposed to a - 
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claim -either by the- promisee or an 
assignee from him, In the -absence, 


therefore, of specific statutory provi- 
sions to -work out the relief regarding 
money claim pending or decreed, resort 
cannot be had to instructions issued by 
the Revenue Department to include 
other cases not falling under Sections 
5 and 6 of the Act merely on the basis 
of the definition of a “debtor”. In any 
ease, secretarial instructions .cannot be 
a substitute for statutory provisions, 
which are not there. : 


11. Having regard to the aforesaid 
‘considerations, the suit against the peti- 
tioner in the instant case has been in- 
stituted by the respondent before a 
civil court and if the petitioner is en- 
titled to the benefits of the Act, it is 
open to the petitioner to establish that 
claim before the civil court and seek 
the benefits under Section 4 (1) (a) to 
(d) of the Act and for this purpose, it 
is unnecessary that the trial of the suit 
should be stayed till the disposal of an 
application by the Tahsildar. Under 
these circumstances, the order of the 


‘court below dismissing the application 


has to be sustained, though for very 
different reasons. The civil revision 
petition fails and is dismissed. No cosis. 


12. Before parting with this case, 
this court records the valuable assis- 
tance rendered by Mr. N. R. Chandran, 
who appeared as amicus curiae and 
placed all the relevant materials be- 
fore the Court, 

Petition dismissed. 
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M. Meenakshisundaram, Petitioner v, 
S. Venkatesan Respondent. 


C. R. P. No. 3175 of 1980, 
1981.* l 


T. N. Buildings (Lease and Rent Con- 
trol) Act (18 of 1960), as amended by 
Act 23 of 1973, Section 10 (2) (i) — Suit 
for eviction — Wilful default in pay- 
ment of rent by tenant —- What consti- 
tutes — Letters sent by tenant and his 
wife to landlord under certificate of 
posting for adjustment of rent from sum 
due to them from landlord — Presump- 


*Against order of Sm. C. C., 6th Judge, 
Madras, D/- 21-10-1980. 
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tion as to its service, can be made. (Evi- 
dence Act (1872), Section 114 (f).) 


The presumption under Section 114 
(f) of the Evidence Act to the effect 
that a letter sent by post under certifi- 
cates of posting was delivered to the ad- 
dressee can normally be availed of wm- 
less there: are circumstances in a parti- 
cular case to Show that tha common 
course of business was not followed and 
that something extraordinary happened 
which prevented the common course of 
business being followed, Where the ad- 
dressee has not placed any material to 
show that anything happened which 
prevented the letters, . written by the 
sender, sent under certificate of posting 
it could be presumed that the addressee 
had received all the letters, Case law 
discussed. (Para 7) 


Landlord owing certain amount to 
tenant and his wife under promissory 
notes on 27-2-77, There was an agree- 
ment between landlord and tenant and 
his wife for adjustment of rent and ele- 
ctricity charges from interest obtain- 
ed on such amount, Tenant and his wife 
by their letters, written during every 
subsequent month of such agreement, 
asked the landlord to adjust the rent 
and electricity charges and claimed bal- 
ance amount of interest after deduction. 
However, after some period i, e after 
March, 1978, the landiord while denying 
the receipt of such letters filed a suit 
for eviction on the ground of wilful de- 
fault in payment of rent, against ten- 
ant, alleging that. the said agreement 
was not. subsisting, 


Held that the letfers being sent under 
certificate of posting its service on the 
landlord could be presumed under Sec- 
tion. 114 (f) of Evidence Act and con- 
sequently, the tenant could not be said 
to have committed any wilful default. as 
the agreement between the landlord and 
tenant and his wife was subsisting dur- 
ing the disputed period. .(Para 7) 
Cases Referred : Chronological ` Paras 
AIR 1973 Delhi 39: 1973 Ren CJ 149 7 
AIR 1970 Cal 328. ; T 
(1968).2 Mad .LJ 302 6 
AIR 1924 Mad 214: ILR 47 Mad 215 5,. 6 


:R. G. Rajan: and V. Subramanian; for 
Petitioner; N. S. Varadachari,.-C. P.:Pat- 
tabhiraman and K. Pandian, for Respon- 
dent. 

. ORDER :— The tenant, cho succeeded 
before the Rent Controller and. lost: ‘be- 
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fore the Appellate Authority, is the peti- 
tioner in this civil revision petition, The 
respondent herein filed H, R. C, No. 1629 
of 1978 before: 9th Judge, Court of Small 
Causes, Madras praying for an -order of 
eviction. against the petitioner herein 
under Section 10 (2) (i) of the Tamil 
Nadu Buildings (Lease and Rent.. Con- 
trol) Act, (18 of 1960), as amended by 
Act 23 of 1973 (hereinafter referred to 
as the Act). According to the case of 
the respondent, he is the owner and 
landlord of. premises bearing old door 
No. 11 and new No. 20 Thandavarayan 
St, Royapettah, Madras and that the 
petitioner. who is a tenant in occupation 
on a monthly rental of Rs. 85 besides 
electricity charges, had.wilfully default- 
ed in the payment of rents for the per- 
iod from March, 1977 to March, 1978. 
The respondent issued a notice termina- 
ting the tenancy calling upon the peti- 
tioner to quit and deliver vacant posses- 
sion of the portion under his occupation; 
but since the petitioner did not do so 
the respondent initiated proceeding for 
an order of eviction against the , peti- 
tioner ag aforesaid, 


` 2, That- application was meted by 
the petitioner herein'on the ground that 
the respondent owed a sum of Ru- 
pees 11,200/- as on 27-2-1977 to the 
petitioner and his wife on two ` promis- 
sory notes of Rs, 5600/- each and that 
at the time of the execution of the pro- 
missory notes, it was oiea that out of 
the interest payable in respect of the 
promissory note. in favour of the 
petitioner’s wife, the monthly rental of 
Rs, 60/+ and the ‘actual electricity char- 
ges payable for evéry month should be 
adjusted and the the respondent should 
pay the petitioner and his wife the bal- 
ance of interest due under the said pro- 
missory note and the entire interest in 
respect of the promissory note in favour 
of the petitioner. The further case of 
the petitioner was that every (month; 
letters had been written by his wife 
under certificate of ‘posting about the 
adjustment of rent and electricity char- 
ges as well as the balance of interest 
payable by the respondent to which the 
respondent did not send any reply but 
had come forward with. the ‘application 
for eviction as if the petitioner had com-. 
mitted wilful default. The petitioner, 
therefore, contended that there was no 
wilful default in.the payment of - rents 
and that the hoa aaa Tor: pion 
should be - dismissed. - 
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> 3.-' Before the Rent: Controller (9th 
Judge, ‘Small Cause Court, Madras) the 
respondent examined himself as P. W.L 
and relied on. Exs. P, 1: and A-2, while 
the petitioner herein ‘examined himself 
as R. W, 1, and marked Exs. R.-1 ©: to 
R. 13..-On a consideration 'of the oral as 
well as the documentary evidence,- the 
learned Rent Controller found thab 
there was an agreement between the 
petitioner and the respondent for the ad- 
justment of rent from the interest pay- 
able by the respondent in respect of 
the promissory note executed by the. re- 
spondent in favour of the wife of the 
petitioner, On this conclusion, the Rent 
Controller held ‘that the petitioner has 
not committed any wilful default in thé 
payment of monthly rents, Consequent 
to this finding, the petition for eviction 
was dismissed, Aggrieved by tbis, the 
respondent herein preferred an appeal 
in H. R. A. No.:1538 of 1979, to the ap 
pellate authority .(6th - Judge, Small 
Cause Court, Madras), The appellate au- 
thority held that’ since there was no 
written agreement -with reference to- the 
adjustment of the rent as well as the 
electricity charges towards. the interest 
payable by the respondent to the wife of 
the petitioner, the arrangement set . up 
by the petitioner cannot be accepted. In 
addition, despite several letters produced 
by the petitioner and addressed ‘by the 
wife of the petitioner to the respondent 
claiming an adjustment of the rent and 
electricity charges towards the interest 
payable by the respondent to the. wife 
of the petitioner, the appellate authority 
held that there is no proof to establish 
that those letters were received by the 
respondent and therefore, those letters 
cannot be relied'on to establish an ‘agree- 
ment as pleaded by the petitioner. On 
this conclusion, the appellate ‘authority 
held that the petitioner Had committed 
wilful default in a payment of rent ‘and 
ordered his eviction granting two months 
time to vacate the premises in question. 
It is the correctness of this order that is 
challenged in this civil revision petition. 


- 4, What is . urged by ‘the ' learned 
counsel for the petitioner is that the ex- 
ecution of the two promissory notes - by 
the respondent, one_in -favour of .. the 
wife of the petitioner and another in 
favour of the petitioner, and the ad- 
justment of the interest thereon by the 
respondent ‘towards’ rent and’ electricity 
charges payable ‘by the petitioner not 
having been disputed till the: :end. of 
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tinued::to. remain in force as before even 
for the- period between: March, 1977 to 
March i1978, and therefore, there is no 
question of any wilful default .as such 
in the payment of rent by the petitioner. 
On the other hand, the learned counsel 
for the respondent would strenuously 
contend. that the petitioner hes failed to 
establish. the agreement with reference to 
the adjustment of the interest payable 
by the respondent to the petitioner and 
his wife and therefore, there being no 
other explanatian . for the non-payment 
of the rent for the period in question, 
the: default in such non-payment should 
be considered only as wilful and there- 
S eviction was Tightly ordered. 


5, That there was such an agreement 
between the petitianer, his wife and the 
respondent at least upto the end of Feb- 
ruary, 1977, has been more than estab- 
lished, ` Ex. R. 1 is a letter dated 27-2- 
1977 written by the respondent ‘herein 
to the petitioner. ` Therein, the respon- 
dent has ‘referted to the execution of the 
two promissory notes, one in favour of 
the petitioner and the other in favour 
of the petitioner’s wife each for Ru- 
pees 5600/-, and the letter further pro- 
ceeds to state that the sum of Rs: 11.200/- 
was arrivedatby mutual discussion and 
settlement of various interest and other 
cash payments, It is further stated in 
Ex. A. 1 that the respondent does not 
owe the petitioner any other amount 
excepting under the promissory notes 
and that the petitioner also does not 
owe the respondent any’ amount towards 
rental. It is obvious from Ex. R. 1 that 
the parties have settled the accounts 
with reference to the amounts advanced 
by the petitioner and his wife to the re- 
spondent as.well as the rental account 
in respect of the premises under the oc- 
cupation of the petitioner up to 27-2-1977. 
This is also admitted by the respondent, 
examined as. P.W. 1,'in the course of 
his cross-examination and ‘he is posi- 
tively that the accounts relating to the 
rent payable by the petitioner as well 
as the interest payable by the respon- 
dent tothe petitioner and his wife were 
looked into and the rents were deducted 
from “the interest and thereafter, the 
sum of Rs, 11,200/- was arrived at in 
respect of ‘which two promissory notes 
were executed. From the above admis- 
sion ‘of P.W. 1;' the ‘existence: of the 
agreement as‘ set up.by ‘the petitioner 
till: February,: 1979. has -been established, 
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The question is whether this agreement 
continued to remain in force for the sub- 
sequent period also has now to be con- 
sidered. While, on the one hand. the 
respondent would assert that the agree- 
ment did not continue at all, the peti- 
tioner would urge that the agreement 
continued to remain in force and that 
periodical statement of accounts had also 
been sent by the wife of the petitioner 
to the respondent. claiming adjustment 
of rents and electricity charges as be~ 
fore from out of the interest amount 
payable by the respondent to the peti- 
tioner ahd his wife and these letters 
would establish that the agreement con- 
tinues even thereafter. The receipt of 
these letters has been denied by the re- 
spondent herein. It is only on the basis 
of this that the appellate authority pro- 
ceeded to hold that there is no proof of 
any agreement as claimed by the peti- 
tioner. Ex. R. 3 is a notice dated 13-7- 
1977 the receipt of which has been ac- 
cepted by the respondent herein in the 
course of his evidence. In paragraph 4 
thereof, the petitioner, while denying 
the commission of wilful default in the 
payment of rents from March, 1977 to 
May 1977, has also referred to the agree- 
ment for the adjustment of the rents as 
well as electricity charges from out of 
the amounts payable by way of inte- 
rest by the respondent to the wife of 
the petitioner. P. W. 1 has admitted the 
receipt of Ex. R. 3; but he would add 


that he did not demur to 
the same. In addition the peti- 
tioner’s wife has also written letters 
Ex. R. 8 dated 7-12-1977, Ex R. 4 


dated 6-2-1978, Ex. R. 6 dated 17-3-1978 
Ex. R. 10 dated 3-5-1978 and Ex. R. 12 
dated 12-7-1978 under certificates of 
posting Ex. R.9. R.5,R.7, R. 11 andR. 13. 
In Ex. R. 8, the wife of the petitioner 
has claimed a sum of Rs. 5,600/- to- 
wards principal and Rs, 359-80, towards 
accrued interest after adjustment of the 
rent, water charges as well as electri- 
city charges for the months of October 
and November 1977. In Ex. R. 4, dated 
6-2-1978, the wife of the petitioner re- 
fers to the writing of Ex. R. 8, dated 
7-12-1977 and expresses her regret that 
the respondent had not sent the re- 
ceipts after the adjustment of the elec- 
tricity charges, water charges and rent. 
Ex. R. 4 also states that as on 31-1-1978, 
the respondent owed the wife of the 
petitioner a sum of Rs. 5,600/-_ towards 
principal and Rs. 442-15 towards inte- 


M. Meenakshisundaram v. S. Venkatesan 


. vide the receipts for 


a a a O 


ALR: 


rest after adjustment of the amounts for 
rent, water charges and electricity char- 
ges. Under Ex. R. 4 the respondent is 
further called upon to immediately pro- 
the - adjustments 
made and also to arrange to pay back 
the amounts due by the respondents to 
the wife of the petitioner within a week's 
time, Ex. R. 6 dated 17-3-1978 refers to 
the total silence and inaction on the 
part of the respondent to the prior 
letters written by the wife of the peti- 
tioner and that letter, a statement of 
account commencing from March, 1977 
to February, 1978 in relation to the 
interest payable on the amount of Ru- 
pees 5,600/- advanced by. the wife of 
the petitioner and the adjustment of 
the rent, electricity charges etc, from 
out of the interest payable and making 
a claim for the balance of Rs. 485-05 to- 


wards interest as well as the principal 
amount of Rs. 5,600/-- Under Ex. R. 10 
dated 3-5-1978, the wife of the 


petitioner again writes to the respon- 
dent herein and finds fault with the re- 
spondent for not having had even the 
courtesy to acknowledge the letters and 
a reference is made therein to the ad- 
jJustment of the rent and electricity 
charges from out of the interest payable 
and winds up with a demand against the 
respondent in a sum of Rs. 566-65 to- 
wards interest and a sum of Rs. 5600 to- 
wards principal. Again, under Ex. R. 12, 
the wife of the petitioner writes to 
state that after adjusting the elec- 
tricity charges and rent for the months 
of May and June, 1978 from out of the 
interest payable by the respondent to the 
petitioner’s wife, a sum of Rs. 652-80 
is due towards interest apart from the 
principal of Rs. 5600. A perusal of the 
contents of the documents referred to 
above makes it clear beyond doubt 


that the arrangement which was 
admittedly in force till February, 
1977 continued even thereafter as 


otherwise, there is no reason why the 
wife of the petitioner should 
have written several letters to the re- 
spondent showing the adjustment of the 
rent and electricity charges as against 
the interest payable by the respondent 
to her and claiming the balance of the 
interest as. well as principal sum of 
Rs, 5600: The respondent would conveni- 
ently state that none of these letters had 


been received by him and therefore, the 
contents of the letters cannot be relied up- 
on to prove thé agreement set up by the 
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petitioner. As stated .earlier, all. these 
le ters had been sent under certificates 
of: posting. Under S. 114 (f) of the Indian 
Evidence Act, the Court may presume 
that the -common course of business has 
been. followed -in particular cases and 
that letters containing the correct ad- 
dress of the respondent posted should 
have normally reached him. It is signific- 


an that the respondent has not ques- 
tioned the correctness of the address 
given in all these letters and the certi- 


ficates of posting. Under these circum- 
s‘ances, the petitioner can invoke the 
presumption that letters which has been 
proved to have been posted and posted 
to’ the right. address have. in fact, been 
received by the addressee, In Aburubam- 
mal v. Official Assignee, Madras ILR 47 
Mad 215:45 Mad. LJ 817: (ATR 1924 
Mad 214) a Division Bench consisting of 
Schewab C. J. and Krishnan J. laid the 
principle in Such cases in the following 
terms:— : 

“The evidence is that that letter was 
posted and it is quite clear that it was 
so posted because a certificate from the 
post office to that effect is produced be- 
fore the court. It is suggested by the 
learned Judge that it is’ possible that 
that letter was not delivered to the in- 
solvent and that it is possible that, al- 
though not delivered, it did not come 
back to the dead letter office, through 
what the learned Judge speaks of as the 
vagaries of the Madras post; but the in- 
solvent was called as a witness and he 
did not deny the receipt of that letter, 
though it is true he was not asked whe- 
ther he had received it or not; and I fail 
to See how the learned Judge was justi- 
fied in coming to the conclusion on that 
evidence that it had not been received, 
because the presumption is that a letter 
which is proved to be posted and posted 


to the right address is in fact received 
by the recipient.” - 
6. Again in Rajendran v. Revenue 


Divisional and Land Acquisition Officer, 
Sivakasi, Ramanathapuram, 1968-2 Mad 
LJ 302 Ramakrishnan J. had occasion to 
apply the aforesaid principle to proceed- 
ings under the Land Acquisition, Act: 
After referring to the decision in Aburu- 
bammal v. Official Assignee, Madras 
ILR 47 Mad 215: 45 Mad LJ 817: (AIR 
1924 Mad 214) the learned Judge pro- 
ceeded to state as follows — 

"It is clear from the Bench decision 
abovementioned that .the same principle 


is also reiterated there namely that be- 
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fore the presumption could be drawn 
there must be . proof that 
actually posted. 
The certificate issued by the post office, 
which is called a ’certificate of posting’ 
may be one of the items of proof in that 
connection. When a letter is sent by re- 
gistered post, then also the post office 
gives a certificate of posting, but it is in 
a different form. In addition to the certi- 
ficate of posting there was evidence in ‘ 
Aburubammal v. Official Assignee, ILR 
47 Mad 215:45 Mad LJ 817: (AIR 1924 
Mad 214) cited above that the letter was 
actually. posted, and the data adduced in 
that case were considered sufficient to 
prove actual posting. In such circum- 
stances, the presumption that the recip- 


ient duly received the letter would 
follow.” 
7. In Smt. Kanak Lata Ghose v. 


Amal Kumar Ghose, AIR 1970 Cal 328 
it has been held that the certificates hav- 
ing been given by the postal authorities 
in the ordinary course of business must 
be presumed to be genuine, unless the 
presumption is rebutted by cogent proof 
and that the contents of the certificates 
must be presumed to be true, unless they 
were proved to be false, and therefore, 
the letters, duly established to have been 
posted according to the tenor of the 
certificates must be presumed to have 
been received by the addressee. It has 
also been further pointed out therein 
that though the recipient might have 
denied the receipt of the letters, yet, 
such a denial is insufficient to rebut the 
presumption, particularly in the light of 
all other facts as well as the conduct of 
the parties. In the present case, the res- 
pondent has no doubt stated that he 
did not receive the letters sent by the 
wife of the petitioner to him. But the 
respondent certainly cannot be expected 
ta admit the receipt of these letters as 
such an admission would be against his 
interest and -naturally, therefore, he 
denies the receipt of these letters, The 
eonduct of the respondent in having ac- 
cepted the existence of the agreement 
up to 1977 and his total inaction on re- 
ceipt of Ex. R. 3, where the adjustment 
of the rent and the electricity charges 
from out of the interest payable by the 
respondent has also been set out, clearly 
establish that. the denial of the receipt 
of these letters by the respondent is not 
acceptable and no importance whatever 


can be attached to it. In Om Prakash 
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Dahal v. A, K. Shroff, Delhi, 1873 Ren CJ 
149 it has been laid down that the pre- 
sumption under S,..114 (f) of the Evi 
dence Act to the effect that.a letter sent 
by post under certificate of posting was 
delivered to the addressee can normally 
be availed of unless there are circum- 
stances in a particular case to show that 
the common course of business was not 
followed and that somethmg extra- 
ordinary happened which prevented the 
common course of business being follow- 
ed, In the present case, the respondent 
has not placed any material to show that 
anythmg happened which prevented the 
Jetters written by the wife of the peti- 
tioner reaching him, Under these circum- 
stances, the conclusion is irresistible that 
the respondent received all the letters 
written by the wife of the petitioner and 
that these letterg clearly establish the 
subsistence of an agreement for adjust- 
ment of the rent as well as electricity 
charges from out of the interest payable 
by him to: the wife of the petitioner even 
after February 1977 and therefore, there 
cannot be any wilful default in the pay- 
ment of rents for the period between 
March, 1977 and March, 1978, as claimed 
by the respondent. In view of this con- 
clusion, the order of the appellate auth- 
ority directing the eviction of the peti- 
‘tioner cannot be sustained and has there- 
fore to be set aside. The result is, the 
civil revision petition is allowed and the 
application for eviction filed. by the 
respondent in H, R. C, No. 1629 of 1913 
will stand dismissed, No costs, 


_Revision „allowed, 
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= . SHANMUKHAM, J. ' l 
‘Angappa Gounder and others, Appel- 
lants v, Rajavelu Gounder and another; 
eet 
S. A. No, 1612 of 1977, D/- 6-2-1981." 


` Civil P. C. (5 of 1908), S. 11. Expin. — 
Former suit? — Meaning of — ‘Suits by 
plaintiff and defendant in same Court — 
Issues involved in both suits substantial- 
ly same — Suits disposed of by common 
judgment — Appeal by plaintiff ‘against 
judgment in his case — Judgment in suit 
by defendant operates as res judicata. 
AIR 1971 Andh Pra 179 (Pt. C) Held no 


le ares decree of Sub,- J, Cuddalare:- in 
A, S.: No, 411 -of 1976... 
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AIR 
— good law in view of AIR 1976 SC 
645. - 

Where the plaintiffs filed a suit for 


declaration of their title to the six items 
of ‘properties and for a permanent injunc- 


` tion against the defendants from’ inter- 


fering with the former’s possession and 
enjoyment and the defendants filed an- 
other suit on the file of the same court 
against the plaintiffs for partition and 
separate possession of his 4/Sth share in 
the very same six items of properties in 
respect of which the plaintiffs in earlier 
suit claimed absolute title and injunc- 
tion and the two suits were disposed of 
under a common judgment by the trial 
Court and the trial Court held that the 
plaintiffs in the earlier suit were entitled 
to declaration of their title only in res- 
pect of items 4 and 5 in their suit and 
dismissed the suit in respect of other 
items and in the other suit it granted a 
decree for partition and separate posses- 
sion in the suit properties other than one 
item declaring the defendant’s share as 
13/24 and the plaintiff in the earlier suit 
filed an appeal only against the judg- 
ment and decree passed in his own suit 
and not in the suit filed by the defendant, 
the judgment in the latfer would operate 
as res judicata. AJR 1971 Andh Pra 178 
(Pt. C) Held no longer’ good law in view 
of AIR 1976 SC 1645. | ‘(Paras 9, 10) 
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R. S. Venkatachari, for Appellants; 
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JUDGMENT:— This second appeaf 
raises an interesting question of law 
about the principle of res judicata, 

’ 2 ~The only © question that falls for 
determination is that when two suits im- 
volving substantially the same issue are 
disposed of under a common judgment, 
non-filing of an appeal against the judg- 
pe and decree in one suit, wilt operate 

res judicata when the decision in the 
other sukt alone: is. challenged in the 
appeal. 

3. Though in my opfnion, the Sup- 
reme Court has laid down that the princi- 
ple of res judicata will be'attracted in 
such cases, vide Koshal Pal v, Mohanlal, 
AIR 1976 sc 688,: followed by Bala- 
subrahmanyam J. in Khaja Mohideen v. 
Muhaideen Bateha, (1979) 92 Mad- LW 


wy 


1981 ` 


28: (ATR 1979 Mad 15) and Lonankutti 
V. Thomman, AIR 1976 SC 1645, learned 
counsel for the respondents sought to dis- 
tinguish these rulings on the ground that 
the above principle will not be applicable 
to cases where the two suits were dispos- 
ed of under a common judgment. Inci- 
dentally, the learned counsel claimed 
support to his above contention from’ the 
following observation of the Supreme 
Court in Narhari v. Shanker, AIR 1953 
SC 419 (at p. 420}— 

“It is now well settled that where 
there has been one trial, one finding, and 
one decision, there need not be two ap- 
peals even though two decrees may have 
been drawn up. As has been observed by 
Tek Chand J, in his learned judgment in 
AIR 1927 Lahore 289 (FB) (H) mentioned 
above, the determining factor is not the 
decree but the matter in controversy. As 
he puts it later: in his judgment, the 
estoppel is not created by the decree but 
it can only be created by the judgment. 
The question of res judicata arises only 
when there are: two suits. Even when 
there are two suits. it has been held that 


a decision given simultaneously cannot 
be a decision in the former suit. When 
there is only one suit, the question of res 
judicata does not arise at all and in the 
present ‘case, both the decrees are in the 
Same case and based on the same judg- 
ment, and the matter decided concerns 
the entire suit. As such, there is no ques- 
tion of the application of the principle 
of res judicata, The same judgment can- 
not remain effective just because it was 
appealed against with a different number 
or a copy of it was attached to a different 
appeal. The two decrees in substance are 
one. Besides, the High Court was wrong 
in not giving to the appellants the benefit 
of Sec. 5 of the Limitation Act, because 
there was conflict of decisions regarding 
this question not only in the High Court 
of the State but also among the different 
High Courts in India’ aa by 
me). 

and the decision of the. Andhra Pradesh 
High Court in K. A. Natesa Chettiar v. 
Nune Krishnaiah Chetti, AIR 1971 Andh 


Pra 179. Hence is it. I am perstogea 1a, 


render a detailed judgment. 

4. The facts relevant for the discus- 
Sion are as hereunder—The appellants 
before me are the defendants in O. S. No. 
874 of 1970, District Munsif Court, Tindi- 
vanam. The respondents, the two’ plain- 
tiffs therein, came forward with the above 


suit for declaration ` of their title to the- 


“Angappa’ Gounder v. Rajavelu Gounder 


six items of. properties and. for - ‘A perma- 
nent injunction. against’. the appellants 
from interfering..with the. former’s 
session. and enjoyment of the said pro- 
perty. The defence taken by ~ the first 


Mad: 283. 


pos-" 


appellant and adopted by the other ap- 


pellants is that the respondents are not 
absolute owners, that the first appellant 
alone’is entitled to 4/5th share while the 
plaintiffs to 1/S5th share and that, there- 
fore, the relief for injunction cannot be 
maintained. 


5. Not satisfied with such defence’ in 
O. S. No. 874 of 1970, the first appellant 
before me, brought another -suit O. S. 
No, 154 of 1972 on the file of the same 
court against the two respondents herein 
and another, for partition and separate 
possession of his 4/5th share in the very 
same six items of properties in: respect of 
which the respondents claimed absolute 
title and injunction in the other suit O, S. 
No. 874 of 1970. 


6. These two suits were disposed of 
a & common judgment by the trial 
; it held that the two respondents 

a S tiled to declaration of their title 
only in respect of items 4 and 5 in their 


suit O. S. No, 374 of 1970 and dismissed - 


the suit in respect of other items, In the 
other suit O. S..No. 154 of 1972, it grant- 
ed a decree in favour of the first appellant 
(the sole plaintiff in O. S. 154 of 1972) 
for partition and separate possession in 
the suit properties other than Item No. 4 


deciaring the first appellant’s share as 
13/24. ae 
7. The respondents alone preferred 


appeal A.S. No. 411 of 1975 in Sub-Court 
Cuddalore, only. against the judgment 
and decree in O. S. 874 of 1970 .(that is 
their suit) and. did -not file any appeal 
against the ee and decree in the 
other suit, .O. S. 154 of 1972. 

8. The first. appellate Court negatived 
the plea of res judicata stressed on be- 
half of the respondents before it (the ap- 
pellants herein) and also reversed the 
decision of trial Court in O. S. No.. 874 
of 1970 and decreed the suit as prayed 
for by the appellants before it (the re- 
spondents herein), 


9. According. to Mr. R. S. Venkata- 
chari, . learned counsel for the appellants. 
on the principle laid down by the Sup- 
reme Court in Koshal Pal v. Mohanlal, 
AIR 1976 SC 688, followed in K. Khaja 
Mohindeen ' v.. Muhajdeen Batcha, (1979) 
92 Mad LW 28: (AIR 1979 Mad 155) and 
in Lonankutti v. Thomman, AIR. 1976 SC 
1645 the appeal A. S. No, 414 of. 1975 - is 
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barred under the principle of res judi- 
cata in sofarasthe respondents had al- 
flowed the decisions in the other suit O. S. 
No.. 154 of 1972, to become final, He 
fairly conceded that the first appellant 
did not have the benefit of the above 
Supreme Court decisions and that of this 
court, as well. Be that as it may, I find 
the learned counsel is well founded in his 
contention, in view of the authoritative 
pronouncement of the law by the Sup- 
reme Court in Lonankutti v. Thomman, 
AIR 1976 SC 1645 (at p. 1650)— 


“Respondents did not file any further 
appeal against the decree passed by the 
District Court in the appeals arising out 
of their suit. They filed a second appeal 
in the High Court only as against the 
decree passed by the District Court in 
A. S. No. 66 of 1978 which arose out of 
the decree passed by the trial Court in 
the appellant’s suit, Thus, the decision of 
the District Court rendered in the appeal 
arising out of the respondents’ suit be- 
came final and conclusive. That decision, 
not having been appealed against could 
not be re-opened in the second appeal 
arising out of the appellant’s suit. The 
issue whether respondents had the ease- 
mentary right to the flow of water 
through the appellant’s land for fishing 
purposes was directly and substantially 
in issue in the respondents’ suit. That 
issue was heard and finally decided by 
the District Court in a proceeding be- 
tween the same parties and the decision 
was rendered before the High Court 
decided the second appeal. The decision 
of the District Court was given in an 
appeal arising out of a suit which though 
instituted subsequently, stood finally de- 
cided before the High Court disposed of 
the second appeal, The decision was there- 
fore one in a ‘former suit within ` the 

. meaning of S. 11, explanation 1, C.P.C. 
Accordingly, the High Court was in error 
in deciding an issue which was heard and 
finally decided in a ‘former suit’ and was 
theteĉare barred by res judicata.” 

10. The above principle governs the 
present case. For so long as the decree in 
O. S. No. 154 of 1972, declaring that the 
appellants herein are entitled to 13/24th 
share in five items of properties, was 
alluwei to become final because the re- 
spondents herein had not filed any appeal, 
it follows that such decision in O, S. No. 
154 of 1972, is one made in a ‘former suit’ 
within the meaning of S. 11, Explanation 
1. C.P.C., 1908, when the first appellate 
Court came to deal with A. S. 411 of 1975 

‘against O. S. No. 874 of 1970, It cannot 
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be disputed that the issues -involved in 
both the suits O. S. No. 874 of 1970 and 
O. S. No. 154 of 1972 are substantially 


‘the same. To the same effect is the deci- 


sion reported in Koshal Pal v. Mohanlal 
(AIR 1976 SC 688).:It is to be noticed 


that the dissenting judgment of Untwalia. 


J. did nci turn on the principle upheld 
by the majority and reiterated in the 
later decision. of the Supreme Court in 


.Lonankutti v. Thomman (AIR 1976 SC 


1645); indeed Untwalia J. was also on the 
Bench which rendered the later decision. 

1L There remains to be considered 
the portion particularly the one underlin- 
ed by me, relied on by the learned coun- 
sel for the respondents in Narhari `v, 
Shanker. AIR 1953 SC 419. The short 
facts in that case are that against the de- 
cision in a suit, two first appeals came to 


‘be filed by two sets of the defendants to 


that action as each of them felt aggriev- 
ed; consequently two decrees came to be 
prepared by the first appellate Court, 
though the two appeals were disposed of 
ander a common judgment, Further, 
though two second appeals were present- 
ed by the aggrieved parties in the High 
Court, one came io be dismissed, as it 
was filed out of time, and as the applica- 
tion under S. 5 of the Limitation Act 
was dismissed. Eventually, one appeal 
alone was entertained by the High Court. 
In that context, it was contended that the 
dismissal of one of the second appeals 
would operate as res judicata so far as 
the other second appeal was concerned. 
Such a contention found favour with. the 
High Court. But the Supreme Court held 
as extracted at the outset. It cannot, 
therefore. be taken that the patio laid 
down therein is as urged by the learned 
counsel for the respondents, more so. in 
view of the authoritative pronouncement 
in Lonankutti v. Thomman, AIR 1976 SC 
1645. ; . 

12. As regards the decision of the 
Andhra Pradesh High Court, referred to 
supra, it is enough to remark that the 
same can be no longer good law in the 
face of the Supreme Court decision in 
Lonankutti v. Thomman, AIR 1976 SC 
1645. 

13. The result is, the second appeal 
succeeds; consequently, the judgment and 
decree in A. S. No. 411 of 1975 are set 
aside and the decision of the trial Court 
in O. S. No. 874 of 1970 is restored. In 
the above circumstances, I make no order 
as to costs, 

Appeal allowed. 
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L. Rajan, Petitioner v. Muthusami 
Naidu and another, Respondents. 

C. R. P. No, 2570 of 1979, D/- 
1980.* : 

Civil P. C. (5 of 1908), O. 21, Rr. 90, 91 
& 92 — Sale — Setting aside of — Appli- 
cation filed within period of limitation 
but after confirmation of sale — Applica- 
tion is maintainable — Confirmation of 
sale before the expiry of period of limi- 
tation is ineffective to render the Court 
functus officio. (Limitation Act, Art. 127 
(as amended by 104 of 1976)). AXR 1953 


21-10- 


Mad 587. Rel. on. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1953 Mad 587 5 


ORDER:— This civil revision petition 
raises a question of limitation at the in- 
stance of the auction purchaser of an 
extent of about 0.05 1/2 cents in S. F. No. 
_ 563/1, Telungupalayam, within Coimba- 
tore Municipality, in` execution of the de- 
cree in O. S. No. 1176 of 1975, District 
Munsif Court, Coimbatore in E. P. 118 
of 1976. The first respondent is the decree- 

holder and the second respondent is the 

judgment-debtor in ©. S. No. 1176 of 

1975. In execution of the decree obtained 

by the first respondent against the second 
respondent, the property referred to ear- 
lier was brought to sale and in the auc- 
tion held on 3-1-1977, the petitioner was 
the highest bidder for a sum of Rs. 5050 
and deposited one-fourth of the sale 
amount on 3-1-1977, and the balance on 

17-1-1977. On 10-2-1977, the sale in fav- 
our of the petitioner was also confirmed. 
‘Thereafter, the petitioner found out that 
the same property was sold in another 
‘court auction previously in E.P.R. No. 2 
of 1976 in O. S. 435 of 1975 on 11-10-1976 
pursuant to a decree obtained by one S. R. 
Appasami Chettiar against the second re- 
spondent herein and the property had also 
been purchased by one Panchanathan. 
According to the case of the petitioner, 
though the first respondent decree-holder 
knew about the previous sale, he fraudu- 
lently suppressed that and brought | the 
property to sale as if the second respon- 
dent had a saleable interest therein and 
since the property had also been ‘sold on 
11-10-1976, the petitioner claimed that 
the sale in his favour was void and in- 
‘operative and would not operate to con- 


* Against decree of Sub. J., Coimbatere in 
C.M.A. No. 154 of 1978 etc. 
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vey any title: Therefore, the petitioner 
filed E. A. No. 144 of 1977 on 17-2-1977 
under O. 21, Rules 91 and 92 (2), read 
with Ss. 47 and 151 C. P. Code; praying 
for a declaration that the court auction 
sale held on 3-1-1977 in E. P. No, 118:of 
1976 is void, and if necessary, to set aside 
the sale and direct the refund of the 
entire amount deposited by the petitioner 
towards the court sale. 


Muthusami ‘Naidu 


2. That application was resisted by 
the first respondent herein, who contend- 
ed that he did not assure that the second 
respondent judgment debtor had a sale- 
able interest in the property and that the 
claim of the petitioner that there was 
an earlier sale of the same property in 
E.P.R. No. 2 of 1976 in O. S. No. 435 of 
1975 was not correct. The first respon- 
dent reiterated that the second respon- 
dent had a saleable interest in the pro- 
perty at the time of the auction sale in 
E. P. No. 118 of 1976, pursuant to the 
decree in O. S. No. 1176 of 1975, and, there 
fore, the sale in favour of the petitioner 
was perfectly valid. It was also the fur- 
ther plea of the first respondent that’ it 
was the duty of the petitioner to satisfy 
himself with reference to the defects in 
the property and having failed to take 
such precautions, it was not open to the 
petitioner to seek to set aside the court 
sale. j 

3. The learned District Munsif, Coim- 
batore, who enquired into this applica- 
tion, held that the property purchased 
by the petitioner in the court auction 


_Sale held on 3-1-1977 in execution of the 


decree in E. P. No. 118 of 1976 in O. S. 
No. 1176. of 1975 had already 
been sold in E.P.R. No. 2 of 1976 in O. S. 
No. 435 of 1975 on 11-10-1976 and the 
sale had also been confirmed on 18-11- 
1976, and, therefore, the subsequent sale 
held on 3-1-1977 in E. P. No. 118 of 1976 
would not operate to convey any title 
in favour of the petitioner with reference 
to the property purchased by him and 
on this finding set aside the auction sale 
held on 3-1-1977, and directed that the 
amounts deposited by the petitioner to 
purchase the property in court auction 
should be returned to him. In the result, 
E. A. No. 144 of 1977 filed by the peti- 
tioner was allowed. Aggrieved by this, 
the first respondent herein preferred an 
appeal. C.MLA. No. 154 of 1978. in Sub. 
Court, Coimbatore. The learned Subordi- 
nate Judge held that as the property was 
sold in court auction in favour of the 
petitioner on 3-1-1977, and the sale was 


- also confirmed on 10-2-1977, the applica- 
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tion. to set-aside the sale filed iby ‘the 
petitioner on 17-2-1977, after the expiry 
of 30 days from the date of sale, was 
barred under Art, 166 of the Indian Limi- 
tation Act, On this conclusion, the appeal 
was allowed and E, A. No. 144 of 1977 
filed by the petitioner was dismissed, ` It 
is the correctness of this order that is 
vhallenged in this revision petition, . 


4. The learned counsel. for the peti- 
tioner submits that the court below was 
in error in holding that the application 
was barred under Art. 166 of the Indian 
Limitation Act and points out that the 
court below had ‘completely failed. to 
take note that under Art. 127 of the 
Indian Limitation Act, 1963, a period of 
60 days would be availabie ‘from the date 
of sale to set aside a sale in execution of 
a decree and, therefore, the application 
filed on 17-2-1977 within 60 days from 
the date of sale on 3-1-1977, would be 
well within time. Further, according to 
the learned counsel for ‘the petitioner, 
S. 98 of Act 104 of 1976 which substituted 
the words ‘sixty days’ for ` the. words 
‘thirty days’ in Art. 127 of the Indian 
Limitation Act, 1963, came into force 
on 1-2-1977. as notified in the Gazette of 
India, dated 14-1-1977, and therefore, the 
application filed on 17-2-1977 to set aside 
the sale would be well in time. The Court 
below obviously. did not notice either 
the provision in the Indian Limitation 
Act or S. 98 of Act 104 of 1976; as other- 
wise, it is not likely to have committed 
the mistake it did in stating that Art. 166 
of the Indian Limitation Act with a period 
of 30 days would be appropriate Article 
applicable, The sale in the present case 
had- been held on 3-1-1977 and Act 104 
of 1976, which brought about the amend- 
ment extending thé period of limitation 
for an application under Art: 127 of the 
Indian Limitation Act, having come into 
force on 1-2-1977, before the expiry , of 
30 days from 3-1-1977, the application fil- 
ed by the petitioner to set aside ‘the sale 
on 17-2-1977, was well within 60 days 
from the date of sale on 3-1-1977, and 
therefore, the court’ below was wrong 
in holding that the application filed by 
the petitioner was barred by time. In- 
deed, when the attention of the ‘learned 
counsel for the first respondent was 
drawn to these aspects, he fairly admit- 
ted’ that the view taken by ‘the ‘court 
below on the question of limitation _ is 
unsustainable. 2 


5. However, the TOTEE counsel for 
the first respondent: would raise an ob- 


L, Rajan v. Muthusami Naidu 


‘matically vacated. 


ALE 
jection that as the ‘confirmation ‘of the 
sale in this case had taken place: on 10-2- 
1977, the court thereafter became functus 
officio and, therefore, was not competent 
to deal with the application filed by the 
petitioner on 17-2-1977, to set aside. the 
sale. On the other hand, the learned 
counsel for the’ petitioner contends’ that 
the mere circumstance that the court had 
purported to ‘confirm the’sale ‘before’ 'the 
expiry ‘of the period provided for the fil- 
ing of an application under O, ‘21, Rule 90 
or Rule 91;'C, P; Code, ‘is of no’ corise- 
quence’ and’ such confitmation: ` is only a 
nebulous and defeasible one ‘and ‘this does 
not in‘any manner take away the juris- 
diction: of the court to -deal' with an ap- 
plication of the nature filed. by: the peti 
tioner, Under O. 21, Rule 92 C. P. Code, 
the court is empowered to make an order 
confirming the sale when no _ application 
has been made under Order 21, Rule 89, 
Rule 90. or Rule 91, Civil Procedure Code, 
or where such an application has been 
made and is disallowed. It .is in view of 
this rule which enables persons entitled 
to set ‘aside a court auction sale within 
the period prescribed for that .. purpose 
that the courts do not proceed-to confirm 
the sale immediately after the sale but 
usually” post the confirmation to a date 
which would be beyond the period of 60 
days now provided under Art. 127 of the 
Indian Limitation Act.. But in ‘the pre- 
sent case, the sale had been confirmed on 
10-2-1977, long before the expiry of the 
period within which an application. to 
set aside the sale either under Order 21, 
Rule 90 or Rule 91 C. P..Code,..can be 
filed, Based on this fact of confirmation, 
the learned counsel for the first respon- 
dent urges that the moment the confirma- 
tion is effected, the court ceases to have 
any seisin over. the matter, It has been 
held that ‘even when an application 
to set aside a sale under Order 21, Rule 90 
C.P.C. is dismissed for default and a con- 
firmation of the sale held earlier follows 
and the application to set aside the sale 
is restored on appeal, the confirmation of 
the sale in the interregnum becomes auto- 
It has also been 
pointed out that the confirmation of a 
sale consequent to the dismissal, of an 
application under Order 21, Rule 90 C. P. 
Codė, against which an appeal has been 
filed cannot really alter the situation and 
such confirmation is in a sense inchoate 
or incomplete and- does not. stamp the 
transaction - with irrevocable finality when 
alone. the rights. of the parties. get cry- 
stallised. If this ‘be the:effect of the con- 
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firmation of a sale even after the: dismis- 


sal of the application to. set aside the sale - 


and a reversal thereof on appeal, a for- 
tiori in the present case: when the ap- 
plication. for setting aside the sale. had 
been filed by the petitioner within the 
period prescribed. by law for ‘preferring 
such applications, the confirmation is of 
no consequence “and would: ‘not render 
the court functus officio as claimed by 
the learned counsel for the first respon- 
dent. Indeed, a Division Bench of this 
court in Varadarajan v. Muthu Venkata- 
pathi Reddi, AIR 1953 Mad 587 had occa- 
sion to consider the’ effect of the restora- 
tion of a petition under Order 21, Rule 90 
C. P. Code. dismissed for default on the 
confirmation of the sale already made, 
The Bench held that an order of confir- 
mation of a sale is a dependent order and 
the restoration of an application under 
Order 21, Rule 90 C. P. Code, dismissed. 
tor default would make the confirmation 
already made ineffective and such an 
order of confirmation may be treated as 
ineffective or automatically vacated, the 
net result being that such order continues 
to have no legal effect or force, Dealing 
with the ‘situation where there is a con- 
firmation of the sale before the expiry of 
the period provided for preferring an 
application to set aside the sale, the 
Bench observed thus (at p. 590) of AIR:— 


“It is clear from the language of O. 21, 
Rule 92 that the court can confirm the 
sale only if there has been no application 
under Rule 89, Rule 90 or Rule 91 filed 
within the period of 30 days from the 
date of the sale and if within the period 
of 30 days there is such. an application 
and such application is disallowed the 
court shall then confirm the sale. But at 
any time within 30 days after the sale 
or during the pendency of an application 
under Order 21, Rule 89, Rule 90 or R. 91, 
the court has no power to confirm the 
sale and such confirmation could not be 
valid. That the power of the court to 
confirm is dependent upon the existence 
and pendency of an application under 
Rule 89, Rule 90 or Rule 91 or the dis- 
allowance of such application receive fur- 
ther support from the observation of 
Abdur Rahim, Offg. C, J. in the case ré- 
ferred to that the court allows the judg- 
ment-debtor to file ‘an application after 
the expiry of the period of 30 days after 
the confirmation of sale, stil] when such 
an application has ‘been filed the confir~ 
mation made earlier. becomes ineffective, 


the reason ‘being: that the pendency: --of 
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an applieatiom is a bar to the’ confirma- 
tion- being made- or remaining ‘effective,” 

-6.. ‘In view ‘of the. aforesaid © observa- 
tions of thé Bench, ' in the ‘present case, 
since’ 'the ` application’ ‘to ‘set aside- the sale 
had. been: filed by: the- petitioner on. 17-25 
1977 ' within'60 days ‘provided for ‘under 
Art. 12% of the Limitation Act, 1963, the 
confirmation of the sale - made by the 
Court before the expiry of that. pericd 
available to the petitioner to take steps), 
to set aside the sale, cannot be put against 
the petitioner and is ineffective fo render 
the court functus officio. As pointed out, 
already, such confirmation is a dependent 
order subject to the result of any appli- 
cation that may be filed under Order 21, 
Rule 89, Rule 90 or Rule 91 ŒG P, Code, 
as the case may be, Under these circum- 
stances, it.is not possible to accept the 
contention of the learned counsel for the 
first respondent that marely because the 
sale had been confirmed in this case on 
0-2-1977, the court could not. havé ‘dealt 
with the application filed by the peti- 
tioner ‘herein, as, on the confirmation ‘of 
the sale, the court had become functus 
officio, Ex. A-1 clearly establishes ` that 
the property purchased by the petitioner 
at the court sale held on 3-1-1977 had 
already -been sold on 11-10-1976 in ex- 
ecution of the deeree in.O; S. No, 435. of 
1975 and therefore on the date of the 
sale in B, P; 118 of 1976 in O, S. No. 1176 
of 1975 the second respondent did net 
have any saleable interest therein, -The 
court below: was, therefore, im error in 
having dismissed the application of the 
petitioner. That order cannot be sustain- 
ed and has to be set aside and the order 
of the learned District Mumsif restored. 
The result is the civil revision petition is 
allowed, No costs; 


eee Ae Revision: petition. allowed 
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property of her mother after commence- 
ment of Travancore Christian Succession 
Act despite custom to the contrary — 
Caste Disabilities Removal Act not ap- 
plicable — Travancore Christian Succes- 
sion Act (2 of 1092 M. E.), S. 3. (Caste 
Disabilities Removal Act (21 of 1850), 
S. 1). ; 

Where a Hindu Nadar daughter in 
erstwhile Travancore State was convert- 
ed into Christianity, she would not be 
entitled to inherit the property of her 
mother in preference to her brothers 
after the commencement of the Act de- 
spite custom providing such preferential 
inheritance. Further, in such a case, the 
Caste Disabilities Act would not be ap- 
plicable when it was extended to the 
relevant District long after the death of 
the owner of the suit property, Even if 
the Act had been extended before her 
death, it could not have any application, 
because what the law sought to achieve 
had already been achieved by the mem- 
bers of the Nadar community by evolv- 
ing a customary law which ran counter 
to the prescription given by the orthodox 
Hindu law. 

(Para 16) 

The benevolent usage was materially 
affected by the Christian Succession Act 
taking away the Christian converts out- 
sides the fold of Hindu law in so far as 
succession to their properties was con- 
cerned and this caused a fundamental 
disruption of the usage which deprived 
it of its uniform applicability to Hindu 
Nadars as well as Christian Nadars and 
conferring in the process mutual rights 
of succession in favour of both. No con- 
flict exists between. (1944) 34 Trav LJ 
503 (FB) and AIR 1954 Trav Co 497 (FB). 
Rel. on. (Para 16) 

(B) Constitution of India, Art. 133 — 
Certificate of leave to appeal to Supreme 
Court — Question as to whether Chris- 
tian Nadars can claim right of succession 
to properties owned by their Hindu re- 
latives on foot of customary law — Such 
question is not of such general import- 
ance as needs determination by Supreme 
Court — Further, question obliterated by 
reason of passing Travancore Cochin Suc- 
cession Act not likely to arise due to pas- 


sing of Hindu Succession Act — Leave 
not granted, (Para 18) 
Cases Referred: Chronological Paras 
AIR 1954 Trav Co 497 (FB) 1, 2, 11, 16 
(1944) 34 Trav LJ 503 (FB) I, 7, 10, 11, 

12, 14, 16 
(1935) 25 Trav LJ 708 ory 11 
(1932) 22 Trav LJ 60 9, 10 
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22 Trav LR 246 9 
V. Selvaraj, for Appellant; O. K. Sri- 


devi, Francis Julian and S. V. Thambi, 
for Respondents. 


NATARAJAN, J.:— This . appeal has 
been referred to this Bench because 
Mohan J. before whom it came up for 
hearing, was of the view that there is a 
difference of opinion between Anancha- 
perumal v. Muthiah, 1944 Trav LR 595; 
(34 Trav LJ 503) (FB) and Shanmugha- 
thayee Ammal v. Devasahayam Nadar, 
AIR 1954 Trav Co 497: ILR (1954) Trav 
Co 826 (FB), on the question whether 
custom prevalent among the Hindu 
Nadar Christians in the matter of succes- 
sion is obliterated by reason of the Tra- 
vancore Christian Succession Act (Tra- 
vancore Act If of 1092 M. E.) and hence 
an authoritative ruling by a Bench of 
this court would be highly desirable. 

2. The 3rd defendant in O. S. No. 18 
of 1968 on the file of the Court of the 
District Munsif, Padmanabhapuram, who 
succeeded before the trial Court, but lost 
the case before the Subordinate Judge, 
Padmanabhapuram, in A. S. No. 245 of 
1972 on the file of this court is the ap- 
pellant. For the sake of convenience, the 
parties will be referred to in the order 
of their array in the trial Court. 


3. The brief narration of facts requir- 
ed for determination of the question of 
law is as given under. The suit property 
had been purchased by one Ponnammal 
under the original of Ex. B-2 dated 29-5- 
1095 M. E., corresponding to 13-1-1920. 
This Ponnammal was originally married 
to a person of Boothapandi and through 
him she had a son anda daughter by 
name Gnanaprakasi who later embrased 
the Christian faith. After the death of 
her husband, Ponnammal married a se- 
cond husband, by name, Elapyaperumal 
and through him she had two sons, viz. 
the first defendant (Kutti Nadar) and one 
Poliah Nadar. Ponnammal died in or 
about the year 1099 M. E. 


4. The plaintiffs case was that Elaya- 
perumal had purchased the suit property 
benami in the name of Ponnammal. He 
claimed that after Ponnammmal’s death, 
her sons succeeded to the property and 
were dealing with it as owners thereof 
and he had purchased the southern half 
portion of the property from Poliah Nadar 
one of the sons of Ponnammal, under a 
registered sale deed dated 9-7-1949; Ex, - 
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A-1.: He’ claimed that subsequent to the 
purchase he was in. possession and enjoy- 
ment of the southern portion and he had 
-also redeemed .a mortgage over the. pro- 
perty, ‘but, inasmuch as the. first .defen- 
dant, taking advantage of the property 
not having been divided by metes and 
‘bounds, attempted to commit encroach- 
ment by extending his house to.the south- 
ern portion of.the property, it had be- 
come necessary for him.to-approach the 
court to effect a partition of the property 
into. northern.and southern portions and 
delineate the boundaries. Besides claim- 
„ing title under the sale deed, the plaintiff 
also claimed title by adverse possession.. 
The plaintiff, besides impleading the 2nd 
defendant who is the son of the firs: de- 
fendant, also impleaded the first defen- 
dant’s wife as the 3rd defendant on the 
ground that the 3rd defendant claimed 
to have acquired title to the property 
by means of a sale deed executed by 


Gnanprakasi. The plainciff’s case was that . 


Gnanprakasi who had become an apostate 
had no title to the property and hence 
any sale deed executed by her was invalid 
and ineffective, 

5. The case of the defendants, as set 
out in the written statements filed by 


them, was that Ponnammal was not a 
benamidar, but was the absolute owner 
of the suit property and she purchased ' 


the property from out of the funds de- 
rived by her by sale of a property left 
to her by ‘her first husband, They claim- 
ed that notwithstanding Gnanaprakasi 
embracing Christianity, she ‘succeeded to 
the property on the death of her mother 
Ponnammal in accordance with the cus- 
tom or usage prevalent among the Nadars 
in Travancore State. In other words, they 
claimed that the principles of Hindu 
law governed the: rights. of. parties - and 
therefore, the daughter. succeeded to the 
properties of her mother in preference: to 
the sons notwithstanding her conversion 
to Christianity. They disputed the plain- 
tiffs claim of acquisition of title by hos- 
tile possession. : 

6. The trial Court found that Pon- 
nammal was the absolute owner of the 
property and that she was not a benami- 
dar. It further found that notwithstand- 
ing the apostasy of Gnanaprakasi, she 
succeeded: to -the properties of Ponnam- 
mal in accordance with the customary 
law gcverning the Nadars of Hindu and 
Christian faiths in Travancore State and 
the customary law-had not been affected 
in any manner by the State enacting. the 
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as- such, :sale deed executed by Gnana- 
prakasi in favour of the 3rd defendant 
was a valid and. enforceable one. . The 
trial court further found that the plain- 
tif had not derived: title to the -southern 
portion of the property either under the 
sale deed executed by Poliah Nadar or 
by adverse possession. Consequently, the 
trial Court sustained the case of the de- 
fendants and dismissed the suit. 


‘7. In the appeal ` preferred by the 
plaintiff, the lower appellate court con- 
firmed the trial Court’s finding on the 
question of adverse possession and about 
Ponnammal being the absolute owner of 
the property. But, in so far as the rights 
of Gnanaprakasi are concerned, the ap- 
pellate court followed the ratio laid 
down in Ananchaperumal v. Muthiah, 
34 Trav LJ 503: 1944 Trav LR 595 (FB) 
and held that after the passing of the ~ 
Travancore Christian Succession Act, 
Gnanaprakasi had no right to inherit the 
estate of her mother and the estate de- 
volved only on the two sons of Ponnam- 
mal. In accordance with that conclusion, 
the appellate Court upheld the sale deed 
in favour of the plaintiff and passed a 
preliminary decree in his favour for parti- 
tion and separate possession of the south- 
ern half share in the suit property, It 
is against the reversing judgment of the 
lower appellate Court, the 3rd defendant 
has filed the second appeal. ' 


8. In view of the concurrent findings 
of the courts below that Ponnammal was 
the full owner of the suit property and 
not merely a benamidar and that the 
plaintiff had not acquired title to the half 
share by adverse possession, it is. not 
open to the respondents’ counsel to can- 
vass the correctness of those findings and 
Miss O. K. Sridevi, learned counsel, 
frankly conceded this position. Therefore 
the only question requiring consideration 
by us is whether the custom prevalent 
among the Nadars of the erstwhile Tra- 
vancore State that conversion to Christia- 
nity was not a bar for inheriting the pro- 
perties of the original family had become 
obliterated by reason of the enactment 
of the Travancore Christian Succession 
Act. 

9. Mr. Selvaraj, learned counsel for 
the appellant, in support of his conten- 
tion that among the Nadars of the ersi- 
while Travancore State, conversion to 
Christianity was not a-bar for a male co- 
parcener to inherit properties belonging 
to the coparcenary.in accordance with 
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the principles of Hindu Law, and.. like- 
wise, for a daughter to inherit property 
belonging to her mother as per the cus- 
tom prevailing in. that State, relied upon 
the. admissions made by ‘the plaintiffs 
witnesses in their evidence and also upon 
the ruling of the - erstwhile Travancore 
High Court in some cases. P.W. 1 admit- 
ted in cross-examination that in his fa- 
mily. there are Hindus as well as Christi- 
ans and ifa suitable _ bridegroom .was 
available in a Christian Nadar family, 
alliance would be sought for Hindu Nadar 
girls, P.W.. 3,.a close relation of Ponnam- 
mal, admitted. that by reason of conver- 
sion into Christjanity a. Hindu Nadar 
male member will not be treated as an 
apostate and likewise,.a Hindu - Nadar 
girl marrying a Christian will. not , be 
sent out of the family. By reason of their 
evidence, the courts below have held 
that a custom was, prevalent in that part 
of the .country among the members of 
the Nadar community. that conversion to 
Christianity would not operate as a bar 
for inheriting the. properties in the arigi- 
nal Hindu family. The prevalence of this 
custom received. judicial recognition in 
the: following case. In Sivanaduma Nadar 
v. Gopalakrishna Pillai, 22 Trav LR. 248, 
it was held that by custom among the 
Shanars, conversion :does not deprive 
the convert of his rights. to inherit a share 
Ìn his family properties nor deprive him 
of his right to management. It was point- 
ed out in that case that the principle that 
degradation’ ‘from caste, which accompa- 
nies conversion entailed forfeiture of a 
man’s civil status and loss of caste and 
likewise, that conversion operated as civil 
déath under Hindu law, would not apply 
to lower orders of Hindu society, since 
they had no recognised status and. they 
lost nothing by change of faith. The court 
noticed that’ social intercoursé between 
converts and non-converts continued as 
free as ever and claims of inheritance by 
the..converts ‘were recognised. The deci- 
sion in .the abovesaid case was followed 
in Muthiah Nadar. v. Bhagavathi | Pillai 
Nadachi, (1932) 22 Trav LJ 60 and, the 
court. held that there existed - ‘among ‘Sha- 
nars, a. practice by which a convert was 
given `a share in the ancestral ` property 
notwithstanding his change, of religion 
and, ‘among Shanars, change <. of religion 
worked no forfeiture of the civil „Tights 
of the ‘convert in the origizial family, 


“10. - The correctness of ‘the view’ taker 
in’ Muthiah Nadar v. Bhagavathi ‘Pillai 
Nadachi, (1932) 22 Trav. LJ 60 came ` to 
be considered by a Full Bench of the 
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Travancore High Court in Ananchaperu- 
mal Nadar v. Muthiah Nadar, 34 Trav.LJ 
503: 1944 Trav LR 595 (FB). In separate 


but concurring judgments, Krishnaswami * 


Iyer C.-J. and Krishna Pillai, J. laid 
down that the usage permitting ‘an apos- 
only 
under conditions where Hindu‘Law gov- 
erned both- the deceased and the heir, 
there is no scope left after the Christian 
Succession Act for the usage to operate; 
the result of the Act was to abrogate the 
usage in its entirety as regards the Chris- 
tian converts for whom it established a 
fresh Code of Rules:of succession in sub- 
stitution of Hindu Law, Abraham J. took 
a different view and gave dissenting 
judgment. Giving his reason for disap- 
proving the ratio adopted in Muthiah 
Nadar v. Bhagavathi Pillai 
(1932) 22 Trav LJ 60, Krishnaswami Iyer 
C. J. held as follows— . 


“In arriving at a decision, ihevigarnad 
Judges, in (1932) 22 Trav LJ 60 had re- 
ference onty to the usage amongst Sha- 
mars and never adverted to another im- 
portant factor that had arisen for consi- 
deration even then in the case, viz. the 
effect upon the usage obtaining amongst 
the Shanars of the passing of the Chris- 
tian Succession Act of 1092 M. E Thera 
could be no doubt that, as an authority 
on the points decided therein, we should 
undoubtedly, have followed the: . decision 
in (1932) 22 Trav LJ 60, had we not to 
consider in the present case the. further 
point not raised and considered in (1932) 
22 Trav LJ 60 viz, ‘that effect of the 
passing of the Christian Suecession Aet, 
1092 M. E involving a more careful de- 
finition and understanding of the usage 
than was then called for.” 


Later down, dealing with the usage pre- 
valent amongst the Nadar community, 
the learned Chief Justice spoke as fol« 
lows— 

“Tt ‘must be noticed that the usage, as 
has been established. and as recognised 
in the cases of this court, was limited to 
circumstances of a three-fold character 
—(1) the converts were converts to Chris- 
tianity; (2) Both the converts and the 
non-converts as -between whom. the 
quéstion of succession or survivorship 
may arise, were governed by the Hindu 
Law in ' general; (3). Both of them were 
governed by one system . of ` inheritance 
under the Hindu law, in this sense that 
all of them were regarded: as bélonging 
to one fold of persons governed by ` the 
tie of. the common Hindu Law with- pos» 
sible mutual rights of succession or’.surs. 
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vivorship. These appear. to me tobe the 
true conditions of the usage, and. tha 
question now arises, as to the effect. of 
the Christian, Succession Act upon | that 
usage, It has been contended that, -the 
usage as a usage. meant no more than 
this, that amongst Hindu. Nadars apos- 
tasy as a ground of exclusion . from in- 
heritance stood completely: abolished and 
the . rules of succession and survivorship 
under the Hindu Law, were not . limited 
by any other. considerations. I feel my- 
self entirely unable to overlook the pre- 
cise facts and circumstances governing 
the usage. Where a usage in „variance 
with the law has been established to pre- 
vail amongst persons governed by the 
Hindu law, the advantages, and disadvant- 
ages resulting from that usage must be 
preserved in all their integrity in every 
individual case to which the usage is 
sought to be applied. Where a Hindu 
Nadar can be an heir to a Christian 
Nadar and vice versa and as between 
such Nadars following the Hindu Law, 
the usage excluded the disqualification of 
exclusion from inheritance on the ground 
of apostasy, is it permissible to infer that 
the usage can subsist Where, under 
changed conditions, the ‘Hindu Nadar 
could not succeed to the Christian Nadar 

under the Hindu Law as theretofore and 
this disparity has arisen by a statutory 
Interference? It appears to me that it’ is 
of the essence of the usage that the ‘per- 
son succeeding and the person ‘succeeded 
to must both be governed by Hindu law 
for thé usage to apply...,..But | where 
the apostate becomes not only an apos- 
tate to the Hindu faith but also become an 
apostate to’ the Hindu law, ‘if I may use 
that expression. I find it impossible to 
predicate that the “known usage could at 
ali apply to those ‘conditions,’ Usage must 
be based ‘upon what has been observed 
`~ and what has been done. The applicabi- 
lity of usage to these changed conditions 
would only be an attempt, I believe, in- 
effectual, to extend ‘the usage and not to 

apply the usage in its original ` ‘integrity 
in the conditions and the’ pee 
under which it’ prevailed.” °" 


Krishna Pillai J. who Ginard with the 
view of the learned.Chief Justice, gave 
expression to a) view in mhe following 
manner— to 

-© “The Gmachonoured: TA of Christi- 
ans being recognised as forming part `of 
e Hindu family was thus effectively put 
an end to, with the result, that the Hindu 
law, purged ‘of the 'cústom, ‘betame there- 
after the law governing the Hindu séch 
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and the Christian ‘Succession Act untaint- 
ed. by. the custom’ which had become ob- 
noxious to the Christian: Nadars was mada 
the basic: law, ‘for all matters of succession i 
and inheritance amongst. them.: In . this 
view,,it is-not possible to see how. any 
part of the .custom which was so abro- 
gated can be said to have survived the 
Act. To concede that survivorship: was 
destroyed, but ‘reversion: continued, iis 
to say, the least illogical”, .. 

11. We shall referto the a 


judgment of. Abrabam. J: at. a 
later; :. stage,- -since Mr.. Selvaraj 
placed = reliance „on that; judgment 


and canvassed for its acceptance. In the 
later Full Bench case, which, according 
to. the learned single Judge, appeared- to 


‘conflict with the view taken in. Anancha- 


perumal, Nadar v. .Muthiah Nadar, 34 
‘Trav LJ 503: 1944 Trav LR 595' (FB), the 
controversy was limited in scope and did 
not deal with the general- question as- to 
the impact made by the Christian Suc: 


‘cession Act on the customary law of 


succession followed by the Nadars. What 
arose for consideration in Shanmugha- 
thayi Ammal v. Devasahayam Nadar, ILR 
(1954) - ‘Trav-Co 826': AIR ` 1954 Trav- 
Co ‘497 (FB) was “whether a Nadar 
Christian woman who ‘succeeded to ‘‘the 
properties left by her’ husband as a limit- 
èd owner’ in accordance “withthe princi- 
ples of' Hindu Mitakshara’ -law followed 
by ther can be deeméd' to have acquired 
absolute ‘title to the: propertiés ‘by’ reason 
of: the’ Christiari Succession ‘Act being 
enacted: Inter aliá a question was raised 
whether: the second ‘plaintiff in ‘that: suit, 
who-was born a Christian, could lay claim 
to the ‘property as a reversioner on‘the 
footing that succession amongst Christians 
Nadar was governed by the: principles of 
Hindu law''as per custom. The- Full Bench 
held'-that since the last full owner died 
in 1086: M: E. i e before the- Christian 
Succession “Act was: enacted; the second 
plaintiff, though a Christian; was entitled 
to claim reversionary rights 'on the ‘basis 
of the customary: law. On: the other ques- 
tion regarding the enlargement of rights 
of the limited'female ‘owner, the Full 
Bench pointed out that under Sec. 3 of 
the Christian Succession Act, the provi- 
sions‘ of the-Regulation would ‘not apply 
to any intestacy occurring before the date 
on which’ the Regulation came into force. 
The Full Bench followed the ratio in two 
earlier: cases, viz.—Gumamony v. Chem- 
pakakutty, (1912) ‘2 Trav ‘LT 574 and 
Narayana Muthu v. Abrahidm, (1935) -':25 
Trav LJ 708 and declined to follow: the 


view taken in Ananchaperumal - ` Nadat 
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v. Muthiah Nadar, 34 Trav LJ 503: 1944 
Trav LR 595 (FB), and held that the 
Christian: Succession Act contained no 
_ provision which would justify the court 
holding that a widow’s estate. would get 
converted into an absolute estate by the 
_ passing of the Christian Succession Act. 
We may mention here that in Anancha- 
perumal Nadar v. Muthiah Nadar, 34 
Trav LJ 503: 1944 Trav LR 595 (FB) it 
was held that the limited estate held by 
Nadar woman under the Hindu law be- 
came converted into absolute estate with 
full powers under the Christian Succes- 
sion Act. It is only with this statement of 
law.that the latter Full Bench differed 
and held that it cannot approve of that 
statement, In such circumstances, we 
have to point out that as far as the de- 
bate contained in the second appeal is 
concerned, there is no conflict of views 
between Ananchaperumal Nadar v. Mu- 
thiah Nadar, 34 Trav LJ 503: 1944 Trav 
LR .595 (FB) and Shanmughathayi Ammal 
v. Devasahayam Nadar, ILR (1954) Trav 
Co 826: AIR 1954 Trav Co 497 (FB). 


-12. In view of this position, we can 
dispose of the appeal by holding that 
the first appellate Judge has applied the 
correct principles of law and decreed the 
suit and as such the appeal must fail. 
However, Mr. Selvaraj contended before 
us that we should independently examine 
the correctness of the ratio laid down in 
Ananchaperumal Nadar v. Muthiah Na- 
dar, 34 Trav LJ 503: 1944 Trav LR 595 
(FB) and render judgment in the case. 
Learned counsel stated that the Christian 
Succession Act had been enacted only ta 
consolidate and amend the rules of law 
applicable to intestate succession among 
the Indian Christians in Travancore and 
the legislation had not interfered with 
or abrogated the customary law followed 
by the Hindu Nadars of Travancore State, 
which permitted members of Nadar fami- 
lies belonging to the Christian faith also 
being admitted to inheritance and suc- 
cession. Learned counsel argued or im- 
pliedly impinge upon the usage adopted 
by the Hindu Nadars in refraining from 
treating the converts to Christianity as 
apostates and instead, treating them as 
members of the family and admitted 
them to succession in accordance with the 
principles of Hindu Law. As such, any 
change brought about by the Christian 
Succession Act to regulate the law of 
succession relating to Christian converts 

cannot have the effect of extinguishing 
the cutsomary law. followed by the Na- 
dars of the Hindu faith and consequent- 
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ly, the customary law will: - continue to 
govern the Hindu and Christian-- Nadars 
so far as the rights of succession to pro- 
perties left behind by Hindu Nadars are 


- concerned. To put it differently, the sub- 


mission of learned counsel was that 
though the converts would, subsequent to 
the passing of the Act, be governed by 
the Christian Law of succession, the non- 
converts i.e., Hindus would continue to 
be governed by the old and subsisting 
law governing them. In this context, 
learned counsel placed very great reli- 
ance on the dissenting judgment of Ab- 
raham J. in Ananchaperumal Nadar v. 
Muthiah Nadar, 34 Trav LJ 503; 1944 
Trav LR 595 (FB). The relevant portions 
m the judgment read as follows:— 


“Indeed, the gist of the argument was 
that with the passing of the Christian 
Succession Act which applied to the 
Nadar converts, the usage primarily ex- 
isting stood abrogated, for want of mutu- 
ality. It seems to me impossible to accept 
this argument for the simple reason that 
in spite of the Christian Succession Act, 
the law of the Hindu Nadar remained the 
same and should govern the devolution 
of his property. Part of that law was 
an established usage whereby apostasy 
did not work any forfeiture of rights to 
property or succession...... There was ab- 
solutely no disqualification from the re- 
ligious, ‘social or proprietary point of 
view. The disqualification was removed 
not by Hindu Law, but in spite of it and 
by custom. If, in those circumstances, be- 
fore the Christian Succession Act came 
into force, family properties had been 
actually divided between the convert and 
his Hindu relations, such division would 
not still have re-introduced any peculiar 
disqualification or abrogated the custom 
in use. The Christian Succession Act 
practically brought about this division by 
transforming the joint tenancy into a 
tenancy in common. Parcenership and its 
concomitent survivorship ceased to 
exist. That was all. The convert would, 
therefore, thereafter, be governed by the 
Christian Law of succession and the 
Hindu, by the old and subsisting law 
governing him.” 

13. Eventually, 
follows:— 

“If any change is deemed necessary, 
it should be brought about by legislation, 
and not by judicial interference. It is not 
for the court to make up for any mutu- 
ality previously enjoyed, by changing 
the law for the Hindu Nadars what it 


Abraham J. held as 


‘dow obtains?” 
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. 14. Mr. Selvaraj submitted that 
view taken by the dissenting Judge, Ab- 
raham J. had eventually - found - favour 
. with Government and this is reflected by 
the extension of the Caste Disabilities 
Removal Act (21 of 1850) to Kanya- 
kumari District in 1951 (1126 M. E.). Sec- 
tion 1 of that Act reads as follows:— 

“|. Law or usage which inflicts forfei- 
ture of, or affects, rights on change- of 
religion or loss of caste to cease to be en- 
forced:— 


So much of any law or usage now in 
force within India as inflicts on any per- 
son forfeiture of rights of property, or 
may be held in any way to impair or 
afflict any right of inheritance by reason 
of his or her renouncing, or having ‘been 
excluded from the communion of any 
religion, or being deprived of caste, shall 
cease to be enforced as law in any court.” 
Since this Act has been extended to 
Kanyakumari district to which the parties 
belong, long after the death of Ponnam- 
mal, its provisions cannot have applica- 
tion to the facts of the  case,. 
and hence it. is not necessary for 
us to dwell at length on the change 
brought about by the legislation on the 
personal law or usage which affected the 
rights of inheritance of any person by 
reason of exclusion from the communion 
of any religion or deprival of caste. It 
will however be apposite to point out 
that we are not now dealing with any 
usage which affected the rights of in- 
heritance of persons on the ground of 
religious or caste considerations, but on 
the other hand,. we are concerned with 
the continuance of a custom which ac- 
corded with the underlying object of the 
Caste Disabilities Removal Act. While 
pure Hindu Law as such treated converts 
to Christianity as apostates and forfeited 
the rights to property or succession of 
the converts, the customary law practis- 


ed by the Nadars, in so far as the 
Christian converts should not be 
treated as outcastes - and they 


would not be deprived of their right te 
property or succession. In our opinion, 
the modification of, the personal law by 
custom by long and continuous usage 
which resulted in the customary law be- 
ing recognised as valid and enforceable 
by courts, cannot be viewed from one 
angle alone, but on the other hand, must 
be viewed in its entire perspective. Seen 
from the side of the converts alone, it is no 
doubt true that the Christian Succession 
_Act did not affect the rights of Hindu 
Nadars to overlook the conversion tg 
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Christianity of . their family members 
and recognise: their rights also : to claim 
the properties of the family under . the 
-rule of survivorship, .reversion ete.. But, 
what is of significance .is.whether, on this 
ground alone, the appellant’s contention 
that the Act in. question did not interfere 
with the practice of the customary. law 
can be accepted. For. a proper- apprecia- 
tion of the matter, we must bear in mind 
the underlying reason for the members 
of the Nadar community deviating from 
the principles of Hindu Law and admit- 
ting to succession and inheritance the 
members of the family who had ` gone 
over to the Christian faith. Obviously, 
the members of the community must 
have felt that notwithstanding the con- 
version to Christianity of some of the 
family members, the ties of relationship 
as well as social communion, marital 
rites, funeral rites, etc, need not stand 
affected and, likewise, so long as the con- 
verts were prepared to be governed by. 
the system of inheritance under the 
Hindu law, there need not be any exclu- 
sion of the Christian converts from pro- 
perty rights. Stated differently, it means 
that the members of the Hindu faith 
agreed to give shares in the properties 
to the Christian converts provided, in 
return, their right to succeed to the pro-. 
perties of the Christian converts also re- 
mained unaffected and was recognised by 
the converts by agreeing to have a com- 
mon system of inheritance under the 
Hindu Law. It is this mutuality which 
should have impelled the Nadar commu- 
nity to deviate from the ancient texts 
and evolve a customary law that created 
rights and liabilities in favour of the 
converts as well as the non-converts. To 
forget this feature and contend that thé 
usage was a completely one-sided affair 
and the Hindu Nadars were bound by it 
for ever and anon irrespective of the 
curtailment of their mutual rights by 
enactments like the Christian Succession 
Act, is too sweeping an argument to 
merit acceptance. As pointed out by 
Krishnaswami Iyer C. J. where.a usage 
at variance with the personal law had 
been established to prevail amongst per- 
sons, the advantages and disadvantages 
resulting from that usage must be pre- 
served in their full integrity in every 
individual case to which the usage is 
sought to be applied. -Otherwise, the 
blind application of the usage to ‘one sec- 
tion of the people alone will make. the 
law of inheritance a lopsided one in 
favour of the.converts. By way of. illus- 
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tration, it may be stated that a.convert 
can. lay claim to the: properties: of: a: Hindu 
as. a survivor.or.as a.reversioner, but cor- 
respondingly,. a Hinduiwill not be en- 
titled to claim such rights. against:...the 
properties left- by a .convert, since’ -the 
latter’s properties. will be. governed : by 
the. Christian Succession Act. in the mat- 
‘ter: of succession. Therefore, the continu- 
ance of the usage is irretrievably linked 
with both parties, viz. Hindu as well. as 
Christian ‘converts being. governed ` by 
the: Hindu, Law of inheritance. Once legis- 
-latiom intervened and placed the: Chris- 
tian converts outside the. fold of Hindu 
Law,. in. the matter of.: inheritance -in 
respect- of. their properties, . the usage 
must be heldi to have been disrupted- in 
its form, content and applicability result- 
ing: im ‘its discontinuance. We. are unable 
to share the opiniom of. Abraham’ J. that 


notwithstanding the converts being gov-. 


emed. by the Christian law of: succession, 
the Hindw Nadars will: continue to: be 
governed. by the. customary: law practised 
by them: hitherto and.that'a change ::in 
the state: of affairs cam-be brought’ about 
only by: legislation and not judicial inter- 
ference.: The learned Judge has failed--to 
note that no- legislation! was. called. ‘for 
since. the- customary law died a natural 
death by reason of the Christian Suc¢cés- 
sion. Act-robbing the customary!’ law ` óf 
its content. of mutuality; and’as such, all 
that the court had done in’ Ananchaperu- 
mal Nadar v. Muthtah:Nadar, 34 Trav LJ 
503 7-1944 Trav LR. 595 (FB) was only to 
have noticéd this feature and: determined 
the rights of parties. accordingly. ` -> 
15.. Im the- course’ -of his: arguments, 
Mr. Selvaraj submitted that ‘once. mate+ 
rials: were placed before. court td‘ prove 
the practice of a customary law by a cer- 
tain section: of the publie then the boun- 
den duty of the courts was to respect 
the usage and administer. the law accord- 
ingly and.it is not open to:courts to- fa- 
shior. the law according to-ifs own' views 
of justice and fair play or refuse to ad- 
minister the - customary. . law -om :the 
ground that ‘it suffered ‘from. : shortcom- 
ings such as. lack of mutuality -efc::: ` To 
buttress. his contention, the counsel refer- 
red. toa; passage: from Salmond on: Jur- 
isprudence, )2th Edn. :at ‘page .32-and the 
observation of the: Privy Council in the 
Collector of Madurai’ v:' Moottoo ‘Rama- 
linga Sethupathi, (1867-69) 12 Mod:'. Ind 
App 397. The passage from Salmond on 
Jurisprudence reads.-as: follows: — ues 


~ “Speaking? generally, ‘it is well’ that 
courts tòf justice, in” “séeking’ for those 
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rules of right, which it is their ‘duty’! 
administer, should be ‘content to pe 
those‘ which. have already in their favour 
the prestige and authority of long accept- 
ance, rather than. attempt the more dan- 
gerouš task of: fashioning a set-of rules 
for themselves: .-by the.:light of nature. 
The national conscience.. may well -be 
accepted by the courts.'as an authorita- 
tive guide; and of -this-` conscience ` na- 
tional’ custom is the external and Sanip 
sign. » 

- 16. In ‘the Collector: of Madura ” v. 
Moottoo Ramalinga , Sethupati,’' (1867-69) 
12 Moo Ind !App 397!' the Privy ` uncil 
has observed. as follows— * 

oa HED. OSs i $ p 

“The “duty: ‘of a Judge ‘‘to ` a 
Hindu’ Law is‘not so . ‘much’, ‘to’ inquire 
whether ‘the’ doctrine disputed is fairly 
deducible: from ‘the earliest authorities, as 
to ascertain whether it‘is one that ‘has 
been. received ‘by, the ‘particular school of 
Hindoo Law, which’ prevails in ‘the ` dis- 
trict‘in which the ‘case arises with which 
he has to’ deal, ‘and’ whether such doctrine 
has been sanctioned by usage; as by the 
‘Hindoo system ‘ ‘of law ` clear” ‘proof of 
Usage! “will outweigh ` the ‘written’ opinion 
of text’ writers.” os 


We; are of. eon that ‘the jegal pipes: 
tions extracted. above are . . undoubtedly 
indisputable, but .what has been ‘over- 
looked -by the counsel is that what we 
are now. called. upon - to decide- is, not 
about the wisdom and equitable nature of 
the customary -law, but whether it. con- 
tinued ; to. have. operative force . in spite 
of the inroads. made into it by: the Chris: 
tian Succession Act, Examined from that 
angle, the passages do-‘not have any relev- 
ance to the debate in the. appeal. An- 
other passage is also cited by the- counsel 
and that is found at’ page 161 of Mullah’s 
Hindu. Law, 14th.Edn. and the: passage 
relates to-the effect-of the:.Caste Disabili- 
ties Removal Act. It rugs as follows:— ` 
- “Change of religion.and loss of- caste 
which: at one time were grounds of for- 
feiture of property and of exclusion from 
Inheritance: ceased‘to be so after the’ pas- 
sing: of the. Castes Disabilities ” Removal 
Act 1850.” as ‘ 

The: reference’ ‘to this passage is not call- 
ëd for in’ this appeal, because the Caste 
Disabilities Removal Act was extended to 
Kanyakumari ‘District’ long after’ the 
death :of.the owner of the suit property: 
Ponnammal.' Even: if the Act had been éx- 
tended before her death, it cannot ‘have 
any ‘application, because ‘what “the” ‘law, 
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sought to achieve-had already been -achi- 
eved, by the members..of , 
community,.by evolving a customary law 
which ran counter... to the prescription 
given by the orthodox. Hindu Law. The 
benevolent usage, however, was. material- 


ly affected by the Christian . Succession . 


Act taking away the Christian converts 
outside the fold of Hindu Law in so far 
as succession to their. properties was con- 
cerned and this caused a fundamental 
disruption of the usage „which : : deprived 
it of its -uniform . applicability to Hindu 
Nadars as well as Christian Nadars and 
conferring in the process mutual rights 
of succession in favour of both. We are 
therefore clearly of the view that the 
ratio decidendi in Ananchaperumal Na- 
dar v. Muthiah Nadar, 34 Trav LJ 5037 
1944 Trav LR 595 (FB) is fully worthy of 
acceptance and, secondly, there is no 
conflict of opinion between that case ‘and 
Shanmughathayi Ammal v, Devasahayam 
Nadar, ILR (1954) ‘Trav Co 826: AIR 1954 
Trav Co 497 (FB)... 


17. As the lower appellate Court has 
applied, the correct principles of law and 
decreed the ‘suit, it. follows that the, se- 
cond appeal has to fail and -will accord- 
ingly .stand . ‘dismissed. ` We,. . however, 
make no order as to costs. 

18. The degehed ‘counsel dor the Pa 
lant makes an oral application for certi- 
ficate of leave being granted under Arti- 
cle 133 of the Constitution .of India, for 
an appeal being preferred to the Sup- 
reme.Court against our judgment. ‘We do 
not. think this is a. fit case. for.. granting 
certificate -because, firstly,- the question 


of law involved. is not of. such: general 


importance ‘as needs | determination by. 
the Supreme Court, and, secondly, after 
the Hindu Succession ~Act, 1956 came 
into force, the question as` to whether 
Christian. ‘Nadars can claim right: of. suc- 


céssion ‘to. „the properties owned by their - 


Aindw. relations on. the foot of ‘customary 
law, which’ itself, in our opinion, ., became 
obliterated ‘by. reason, of the passitig. of 
thé, Travancore- ‘Cochin “Succession Act, 


cannot at all arise. ee o 


19. Hence, v we "decline. “to. grant leave, 
7 “Appeal ‘dismissed, 


3 naa Epid 
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tbe: ‘Liquidator. and’ Co-opaiative, ‘Sub- 
Registrar’ (Storés), ‘Appellant’ v. M. S, 
Sahul Hameed and others, Respondents. 


' Second Appeal Na. 2004 of 1977, D/- 
17-12-1980:-%) ` > 
‘Tamil Nadu Co-specabve Societies 


plication‘ under the Act -by plaintiff dis- 
missed on 30-12-1967 — Plaintiff alleg- 
ing knowledge of it on 7-6-1868 ‘when 
be ‘applied for eopy of order — Copy ef 
order furnished to him: on: 23-8-1968 — 
Suit filed by plaintiff to get aside claim 
order: within six months after obtaining 
copy — No provision in Act or rules for 
pronouncing ‘judgment’ in open Court in 
presence of parties — Suit cannot- be said 
to be barred by limitation in R. 73 43). 
(Civil P. C. © of 1908), -0..20, R. 1). 
Where the claim application of the 
Plaintiff wae dismissed by the Deputy 
Registrar on 30-12-1967-.but the „plaintiff 
alleged that he had no knowledge of the 
order in claim application and came to 
know about it only on 7-6-1968 when he 
applied for the copy of the order which 
was furnished to him on, 23-8- 1968, the 
suit filed by the plaintiff ‘to set aside the 
elaim order within -six . months 
from the date: of obtaining 
copy could . - not be said 
to be barred by Timitation’ “prescribed 
under R. 76 (3) as the computation of 
time with ' reference to- agitation against 
any order mist, in absence of any express 
provision for pronouncing the judgment 
in open court in the presénce of the par- 
ties, be deemed to run only from the date 
of the knowledge of the said order by the 
party ‘affected by the order either ae- 
tually. or constructively. Case law dis- 
cussed. _ (Para 18) © 
Where an ‘order is paisa by a statu- 
tory authority of which no notice has 
been given to the’ party affected” to agit- 
ate against that order, he must ‘come ‘to 
know of | ie ‘80. ‘as to, ‘enable’ | him 
to; take ` . the 'apprópriate ` proceed- 
ings to vindicate ‘his’. rights,” Tf a -‘sta- 
tutory~ authority passes ‘an order’ with- 
out” putting ‘the ‘party to: be affected on 
notice ‘of the pronouncement of thé order 
and "keeps ‘it in its file “without”: either 
communicating’ the same to the party 
affected or, furnishing, a copy of the same 


‘*Against: decree of Sub. L,- Tirunelveli in 
z = S Do Ra Be pS 
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suo motu, it will be highly unfair- and 
offending all sense-of. equity and fair 
play to interpret any rule of law. with re- 
gard to the limitation of time and hold that 
time for agitation by the party affected 


must run: from the date of order of 
which the concerned party had 
no notice- at all. In° the ab- 


sence of salutary provisions ‘as found ‘in 
Civil P, C. and in the absence of express 
rules governing the ‘proceeding of the 
statutory authorities, any computation 
of time with reference to agitation 
against any order passed by any such 


statutory authority must definitely run 
only from the date of the knowledge of 
the said order by the said party either 
actually or .constructively. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1976 Delhi 83 12 
AIR 1963 SC 1604: (1964) 1 SCJ 33 12 
AIR 1961 SC 1500 11, 12 
AIR 1953 Mad 465 ; 10 
AIR 1938 Lah 707 9 
AIR 1934 Lah 135 ` 

AIR 1930 Mad 490 


8 
7 
AIR 1923 Pat 129 6 
(1911) ILR 34 Mad 151 4 
(1904) ILR 28 Bom 8 a 
(1900) TLR 24°Bom 426 7 
(1889) ILR 12 Mad 1 7 
(1883) ILR 6 Mad 189 


` JUDGMENT :— The first defendant in 
-O. S. No 592 of 1969 on the file of the 
Additional District Munsif, Tirunelveli, 
is the appellant in this .second appeal. 
The first respondent herein is the plain- 
tiff and respondents 2 to 6 are the othr 
defendants in the said suit. The plain- 
tiff laid the suit to set aside the claim 
order passed by the Deputy Registrar of 
Co-operative , Societies, Tirunelveli, in 
R. C: No 18972/67 dated 30-12-1967 and 
for declaration of his title over the suit 
property. The first defendant alone 
contested: the suit and the other defen- 
dants remained ex parte. Apart from 
the merits, the first defendant also rais- 
ed the „plea of limitation in that the suit 
having come to be filed on 11-12-1968, 
six months beyond the date of the order 
af the Deputy Registrar, is barred under 
Rule 73 (3) of the. Tamil Nadu Co- 
operative Societies Rules 1963, herein- 
after referred to. as the ‘rules’. The first 
court went into the questions, and held 
against the -plaintiff boh on merits and 
on. the question of limitation. The 
_plaintiff appealed and the appeal A 5 


No. 278 of 1975.was heard and, disposed ` 


of by the IInd Additional Subordinate 


‘Liquidator -& Co-op, Sub-Registrar v.-M. S. Sahul. Hameed 
- Judge, Tirunelveli, and. the lower 


<- for consideration 


. There is no provision 
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ap- 
pellate Court found that. the suit is m- 
time, computing ‘the. period: of six 
months. prescribed under the said Rules 
from the date of obtaining the copy. of 
the order of the Deputy Registrar, 
namelv, 23rd August 1968, and also held 
that the plaintiff is a bona fide purchaser 
and hence the order 
of the Deputy : Registrar is liable to be 
set aside and consequently decreed the 
suit of the plaintiff as prayed for with.. 
costs, The present -second appeal is 
directed against the ` judgment: and 
decree of the lower appellate court. . 

2. At the time of the admission of 


the second appeal, the only substantial 
question of law mooted out for consi- 
deration runs as follows:— 

“Whether the suit filed on 11-12- 


1968 to set aside the claim order dated 
30-12-1967 is barred by limitation by 
virtue of Rule 76 (3) of the Madras Co- 
operative Societies Act and Rules?” 

The order of the Deputy Registrar 
dismissing the claim application of the 
plaintiff was passed on 30-12-1967. Ac- 
cording to the plaintiff, he had no know- 
ledge of the same and he came to know 
about it only on 7th June 1968, when he 
applied for the copy of the order and 
the copy of the order was furnished to` 
him on 23rd August 1968, and hence the 
suit filed on lith December 1968, can- 
not be held to be barred under R. 76 (3) 
of the Rules. Rule 76 .(3) of the Rules 
reads as follows -— - 

“Where a claim or an objection is 
preferred, the party against whom an 
order is made may institute a suit with- 
in six months from the date of the order 
to establish the right which he claims 
to the property in dispute but, subject 
to the result of such suit, if any, the 
order shall be conclusive. h 
either in the 
Tamil Nadu Co-operative Societies Act 


‘or the Rules framed thereunder enjoin- 


ing upon the authorities thereunder to 
pronounce order in open court, similar 
to the provisions of O. XX R 1C. P.C 
It is not stated before me that notice of 
the pronouncement of the order by the 
Deputy Registrar was given to the plain- 
tiff, There is no challenge of the stand 
of the plaintiff that he came to know of 
the order of the Deputy Registrar only 
on 7th June 1968. when he apovlied for 
the copv of the said order. It is common 
ground that the cony of the said order 
was actually furnished only on 23rd 


- August’ 1968, The first defendant is not 
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putting forth the ‘grievance- -that. the 


time taken by the plaintiff for. obtaining .- 


the copy of- the order of the Deputy 
Registrar namely the time between 7th 
June 1968 and 23rd August 1968, ought 
not to have been excluded from the 
period: of six months ‘stipulated -under 
Rule 76 (3) of the Rules. If time is 
computed from 23rd August 1968.: the 


suit filed on lith. December 1968, will. 


be within time. Hence, the only qués- 
tion is -as to- whether the time between 
30th December 1967 and 7th June 1968, 
should stand excluded from the. period 
of «x months paplisied: under the said 
Rutes. 


4. Apart from Authorities it “appeals 


to the judicial sense that where an-orde!- 


is passed by a statutory authority. of 
which no notice has been given to the 
party affected; for the said party to 
agitate. against that order, he must come 
to know of it so as to enable him to take 
the appropriate proceedings to vindicate 
his rights. If a statutory authority 
passes an order without putting the 
party to be affected on notice of the 
pronouncement of the order and keeps 
it in its file without either communicat- 
ing the same to the party affected or 
furnishing a copy of the same suo motu, 
it will be highly unfair and offending 
all senses of equity and fairplay to 
interpret any rule of law with regard 
to the limitation of time and hold that 
time for agitation by the party affected 
must run from date of the order of which 
the concerned party had no notice at all. 
In the absence of salutary provisions as 
found in the Civil P. C., and in the 
absence of express rules govern- 
ing the proceedings of the statu- 
tory authorities, any computation of 
time with reference to agitation against 
any order passed by any such statutory 
authority must definitely run only from 
the date of the knowledge of the said 
order by the said party euhe actually 
or constructively. 
© 5. The above principle has found ex- 
_ position in a number of authorities and 
it will be worthwhile to refer to them to 
appreciate how the Courts have inter- 
preted the rule of law which has not ex- 
_ pressly enjoined upon the authorities 
concerned either to pronounce the’ order 
openly after due notice to the parties or 
to communicate the same to the said 
parties, z 7 
6. TIn’ Sagarmal Marwari .v.. Lachmi- 
Saran Misir, AR. 1923 Pat 129, a Division 


-- Liquidator & Co-op. Sub-Registrar v: M.. S: Sahul Hameed ` 
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Bench consisting of Dawson. Miller C. J. 
-and Mullick J. considered a matter which 
arose under the Civil Procedure Code 
and they deprecated the practice of not 


pronouncing -judgment in open court, 
which they characterised as a direct 
-breach-of the , practice laid down in 


Order XX, Rule 1 and they held that. in 
all- cases that rule ought to be complied 
with. ; 

7. Inv Swaminatha v. Lakshmanan, 
AIR 1930 Mad 490, a. Division Bench of 
this Court consisting of Venkatasubba 
Rao and Madhavan Nair, JJ. dealt with 
a case arising under the Registration Act 
with reference to laying of a suit against 
the order of the District Registrar under 
S. 77 thereof which lays down that the 
person affected by the order of the Dis- 
trict Registrar may, within 30. days after 
the making-of the order of refusal, insti- 
tute a suit for a decree directing the 
document to be registered. I find that the 
separate judgments of the two learned 
Judges deal with the question in a very 
elucidative manner. The observations of 
Venkatasubba Rao J. run as follows — 


“I have now referred to the relevant 
sections of the Act and shall proceed to 
consider the points raised. Apart from 
authority it seems to me that there can 
be no valid order unless it is made after 
notice to the parties affected by it, or it 
is communicated to them in the absence 
of such notice. To take a contrary view 
seems opposed to reason and principle. 
The learned Advocate General, for the 
defence contends that we must have re- 
gard to the express wording of the Act 
and that the words ‘making of the order’ 
are too distinct to admit of any liberal 
construction, The answer is: no two con- 
structions are possible, the meaning I 
have suggested being the only reasonable 
construction of the words. The very 
word ‘order’ by necessary implication 
means in law that the party affected has 
had reasonable notice of it. Not a single 
case in India has been brought to our 
notice which takes a different view. On 
the contrary, every decision on the point 
seems to recognise the principle I have 
stated. That any particular ruling pro- 
ceeds on the special provisions of any 
Act makes, in my opinion, no difference. 
(1904) ILR 28 
Bom 8 is a case under S. 77, Registration 
Act and is directly in point. The same 
rule has been laid down without equi- 
vocation in Annamalai v. Cloetes, (1883) 
ILR 6 Mad 189, Seshamma v. Sankara, 
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(1889) ILR 12 Mad ‘1, Secretary of State 
v. Gopichetti Narayansami, (1911) ILR 
34 Mad 151 and Mahapat v, Lakshman, 
(1900) ILR 24 Bom 426. The essence of 
- the rule is that the’ decision . should be 
passed in such circumstances that the 
parties should have reasonable notice of 
‘it, If when a petition is presented or a 
case is heard, the order is then and there 
made in the presence of the parties, no 
further question arises: if the making of 
the- order is postponed, the parties should 
be given notice of the adjourned date, 
so that. they may be present and hear the 
decision. when. passed. If, in these two 
cases; the: party owing to his own fault, 
does not become aware of the order, it 
nevertheless .takes effect at once. If an 
order is made without previous notice. it 
does not become operative until it is com- 
municated, These, in my opinion, are 
Tules which are in conformity with jus- 
tice and common sense.” . 

The observations of Madhavan Nair 3. 
runs as follows — - 


“It is argued on one Side that the ex- 
pression ‘making the order of refusal’ in 
S. 77, Registration Act means only- re- 
cording the order of refusal in writing 
and’ that the time should be calculated 
from the date of the ‘order of refusal’ in 
which case the plaintiff's suit will be out 
of time; while on the other side it is eon- 
tended that the expression means not 
merely the recording of the order in 
writing ‘by the Registrar but communic- 
ating it to the party concerned and that 
in this ease, time should be calculated 
from the date when the order was com- 
municated to the plaintiff in which case 
his suit will be in time The answer to 
the question must depend on the special 
circumstances of each case. If the order 
of refusal is pronounced in the presence 
of the parties immediately after inquiry 
by the Registrar, so that the person con- 
cerned knows that his request has been 
refused, then there can be no doubt that 
time should be calculated from the date 
of the order but if the order was not so 
pronounced, and the person ` concerned 
. does not know that his request has been 
refused, then it would not be just to 
hold that time should be calculated from 
the date of the order. How is an aggriev- 
ed party to take any action unless he 
knows that an adverse order has been 
passed by the Registrar? If ‘the construc- 
tion contended for by the appellant is 
accepted, then it is ' clear that in cases of 
this kind the party aggrieved may ‘be al- 
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together deprived of the privilege of tak- 

ing proceedings under S. 73 (1) and S. 7? 

of the Act. It is not contended that 
the Sub-Registrar and . the- Registrar 
pronounced their orders in the presence 
of the parties after-the inquiry was over, 

or that these officers fixed any day for 
pronouncing their orders or gave notice 

fixing any date for pronouncing them. In 

these circumstances, it seems to me that in 
this case time should be calculated only 
from the date when the order was com- 

municated to the parties. An order to be 

valid under S. 77 of the Act should be 

passed in the presence of the parties or 

after notice to them: if no notice has 

been. given, then it should be. com- 

municated to them; in other words, the 

order to be a valid one must be brought 

to the knowledge of the party against 
whom it has been passed. It is conceded 

that there is no provision in the Act for 

communicating the orders of the Regis- 

trar and. Sub-Registrar to the 

parties concerned. It seems to 

me therefore that the intention of the 

Act is that the officers should pronounce 

their orders in the presence of thè par- 

ties after the inquiry is -over, or - should 

do ‘80, after giving: the’ parties notice.” 


8. In Chandu v. Mastaram, AIR 1934 
Lah 135, the judgment was not com- 
municated till a particular date and it 
was held that the period of limitatian for 
the appeal must be .reckoned from the 
date of communication. 


9. -In Mohammad Zamad v. Hansraj 
ATR 1938 Lah 707, tħe trial court deliver- . 
ed judgment without having previously 
fixed a date ‘for the-same; the defendant 
was absent and the judgment was in- 
formed to his counsel on some later day 
and limitation for appeal was held to run 
from the date on which the counsel for 
the defendant was informed of the judg- 
ment. 


10. In Venkatasami V ` Ganapatia AIR 
1953 Mad 465. Ramaswami J. was deal- 
ing. with a case arising under the provi- 
sions of Section 75 (4) of the Provincial 
Insolvency Act, .1920. Following. the ob- 
servations of, the . Division Bench in 
Swaminatha’ v. “Lakshmanan . AIR 1930 
Mad 490 the learned Judge held that a 
person can “become aggrieved only when 
the act by reason ‘of which the grievance 
arises comes to his knowledge; the better 
and more commonsensica]: view seems to 
be that in the case ‘of parties to the pro~ 
ceeding the 30 days would be’ from the 
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date of the order because’ they ~ ‘would 
have known of its’ pronouncement ` and 
in the case of third parties the starting 
point would be the date of Gazette noti- 
fication which would fix him with know- 
ledge of- the order, passed by the court, ' 


1. In Harischandra v. -Dy. Land Ac- 
quisition Officer -AIR 1961, SC 1500, the 
expression ‘the date of the - Collector’s 
award’ occurring in S. 18 (2), Proviso (b) of 
the Land Acquisition Act 1894, came up 
for interpretation ‘and the Supreme Court 
held that date. means date of: award 
either communicated to or, is: known: by 
party whether actually or constructively. 


12. In State of ‘Punjab v. Mst. “Quaiser 
Jehan Begum ` (1964) ‘1 SCJ 33: (AIR 1963 
SC 1604), the Supreme ‘Court was con- 
cerned with the provisions of Section. 18 
proviso. (b) of the. Land - Acquisition Act 
1894 and the expression ‘six ‘months from 
the date of the Collector’s award’ came 
up for consideration and . they, , referred 
tothe ratio of the decision in Haris- 
chandra v. Dy. Land Acquisition ofm- 
cer, AIR 1961. SC. 1500 that the party 
affected by the award must . know it 
actually or constructively and the period 
of six months will run from the date of 
that knowledge. It has, been ua 
held aş follows (at p. 1963):— 


“Now, knowlédge: of the’ award does not 
mean a mere knowledge of the fact that 
an award has ‘been made. The knowledge 
must relate: to the essential contents of 
the’ award. . These contents’ «may ` be 
known either actually or constructively. 
If the award is communicated to a party 
under Section 12 (2) of the Act, the 
party must be’ obviously fixed with 
knowledge of the contents of the award 
whether he reads it or not. Similarly 
when a party'is present in court either 
personally or through his ‘representative 
when the award is made’ by the Collec- 
tor, it must bé presumed that’ he’ knows 
the contents ofthe award. ‘Having re- 
gard to the scheme of the' Act-we 
that knowledge of the award must'mean 
knowledge of the essential ‘contents of 
the award.” ' 


A similar view has been taken ` by the 
Delhi High Court in Gian Chand... v. 
Union of India,, AIR 1976 Delhi, 83, - fol- 
lowing the dictum of the Supreme Court 
in Harischandra v. Dy. Land Acnuisition 
Officer, ATR. 1961 SC 1500. oi m 


13. The above ''Authorities: pao 
support the view which: I’ have express- 
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ed ‘earlier’ ‘that where the provisions ina 
statute governing the pronouncement ‘or 
passing ‘of orders by the authorities con- 
stituted thereunder: are silent as ‘to. the 
manner in‘ which they should be prò- 
mouncéd or passed, in the -absence of 
such. - pronouncements or passing - of 
orders in the -presence of parties or 
their authorised representatives, ‘the 
time stipulated under the relevant pro= 
vision for agitating over. such orders, can 
be computed. only from the date of the 
communication of the order or know- 
ledge. of the order either. actually. or 
constructively. Viewed in this angle, no 
execption could be taken to .the view 
taken by the lower appellate ‘Court, that 
the suit. filed by. tie plants is within 
time. 

4 Tn the. ‘said ETE there 
ip no warrant for interference and the 
second appeal fails and the same is: dis- 
missed. But, Sere Wl) ene oaea an 
to iian . 

Appeal dismissed. 
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RAMANUJAM & SWAMIKKANNU, JJ. 
M/s. Oriental Fire & General’ To- 
surance’ Co, Appellant v. y. “Ganapathi 
Ramalingam ' ‘and ‘another, Résporidents. | 


C. M. As. 356 and 357 ‘of 1977, and 
Memo of. Cross Objections, in both ap- 
peals D/ 23-7-1980.* 

- (A), Motor Vehicles Act (4 of 1939), 
Section. 95 (2) — Extent of liability of in- 
surance company -— Comprehensive 
policy. — Limitation prescribed in Sec- 
tion 95 (2) does not apply. AIR . 1971 
Mad 143 (FB) and AIR. 1971 Mad 347 
Distinguished, - : (Paras. 8, 9) 

(B) Motor Vehicles Act (4 of 1939), 
Section . 110B —. Determination of com- 
pensation — Death of only bread win- 
ner of family — In, addition to pecu- 
niary - loss suffered by. claimants loss of 
expectation of life. must also. be taken 
into account, , - or (Para 12) 
Cases . Referred :- Chronological Paras 
AIR 1971 Mad: 143 : 1970 Ace CJ 451 . 


(ŒB) T 
AIR 1971 Mad 347: 1971 Ace CJ. 12. 7 
` BAMANUJÄM, J.— | Both these., ‘ap- 


peals ahd the connected memorandum 


"Against order “of Motor Accident Claims 
Tribunal. (Sub. a) Cuddalore D/-. 24-3- 
' 1977. |S ie 


EV/FY/C219/81/JHS = Ee eds 


300 Mad. 


of cross objections arise out of the same 
award passed in M. A. C. T. O. P. Nos. 15 
and 41 of 1974, on the file of the Motor 
Accidents Claims Tribunal, Cuddalore, 
and, therefore. they are dealt with to- 
gether, 


2, On the morning of 11-10-1973, 
there was a collision between a bus MDF 
6676 and a -car MSS 549 in Kothattai 
village, Virdhachalam taluk, on the 
Virdhachalam-Chidambaram road. As 
a result of the said collision, the driver 
of the car died instantaneously and the 
occupant of the car sustained serious in- 
juries. On the ground that the accident 
was due to the rash and negligent dri- 
ving of the bus by its driver, the de- 
pendants of the driver of the car, who 
died instantaneously, claimed a. com- 
pensation of rupees one lakh in O. P. 15 of 
1974, filed before the Motor Accidents 
Claims Tribunal, Cuddalore. The occu- 
pant of the car, who was injured as a 
result of the accident. filed a claim in 
O. P. 41 of 1974, claimed a compensa- 
tion of Rs. 15000/-. 


3. Thése two claims were opposed by 
the owner of the bus as also the Insu- 
rance company with which the bus had 
been insured. Their objection was that 
the death of the deceased Ganapathi 
who was driving the car was not due to 
the rash and negligent driving of the bus 
MDF 6776 and that in any event the 
compensation claimed was excessive. 
With regard to the compensation claim- 
ed for the injuries sustained by the 
petitioner in O. P. 41 of 1974, their de- 
fence was that the accident was not due 
to the rash and negligent driving of the 
bus by its driver and that the compen- 
sation claimed was fanciful. 


4. On these rival pleadings, two ques- 
tions that were taken up for considera- 
tion by the Tribunal were— (1) Whe- 
ther the accident was caused due to the 
rash and negligent driving of the driver 
of the bus MDF 6776? and, (2) To what 
compensation both the claimants will be 
entitled if the first question is to be an- 
swered in the affirmative? 


5. The Tribunal, after a detailed 
consideration of the evidence adduced 
by the parties, held that the accident 
was purely due to the rash and negli- 
gen driving of the bus. by its driver and, 
therefore, the owner of the bus as also 
the Insurance Company are liable to 
meet the claim for compensation «put 
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forward by the legal representatives of 
the deceased as well as injured in O.P. 
15 and 41 of 1974, respectively. - On -he 
question of compensation, the Tribunal 
held in O. P. 15 of 1974, that the de- 
ceased, who was driving thé car, was a 
practising lawyer at Chidambaram at the ` 
time of the accident and earlier he-has 
been practising as an advocate at Cud- 
dalore from 1958 to 1964, that at 


` the time of his death he was earning a 


sum of 500/- per month, that he was 
aged 41 years at the time of his death, 
and that, therefore, it can easily be pre- 
sumed that he would have continued his 
profession as a lawyer and earned at 
least Rs. 500/- per month for a further 
period of 25 years, He, therefore; 
quantified the loss of pecuniary benefit 
to the family at Rs, 1,50,000/-, But tak- 
ing into account the benefit of the lump 
Sum payment, he passed an award for 
Rs. 75,000/-. Out of the said sum of 
Rs. 75,000/- the Tribunal directed Ru-: 
pees 10,000/- to be paid to the mother 
of the deceased, the 6th claimant in 
O. P. 15 of 1974, and the balance will 
go to the benefits of the other claimants. 
On the question of compensation pay- 
able to the claimant in O. P. 41 of 1974. 
the Tribuna] took the view that there is 
no evidence for loss of earnings arising 
out of the injuries sustained by the 
claimant and that the claimant js, how- 
ever, entitled to a sum of Rs. .1,000/- to- 
wards cost of medical treatment and 
Rs. 5,000/- for pain and suffering and, 
thus fixed an aggregate compensation of 
Rs. 6,000/- as against the claim made 
for a sum of Rs. 15,000/-, 


6. As against the award passed in 
O. P. 15 of 1974, the Insurance Company 
has filed C. M. A. No. 357 of 1977, and 
as against the award passed in O. P. 41 
of 1974, the Insurance Company filed 
C. M. A. No. 356 of 1977. In both the 
appeals, the claimants have filed cross 
objections contending that they are enti- 
tled to get higher compensation than the 
amount actually awarded by the Tribu- 
nal, The substantial question urged by 
the Insurance Company in both the ap- 
peals is that under Section 95 (2) (b) of 
the Motor Vehicles Act. its liability is- 
restricted to Rs. 50,000/- in respect of a 
single accident and, therefore its liabi- 
lity cannot in any event exceed Ru- 
pees 50,000/- and that the award of the 
Tribunal directing the ‘Insurance com- 
pany to pay Rs. 75,000/- in'O. P: 15 ‘of 
1974 -and another sum. of, Rs...6,000/- in 
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O. P. 41 of 1974, will be a clear contra- 
vention of the - said- statutory provi- 
sion. It is true in this case, the Tribu- 
nal has passed two awards, one for ‘a 
sum of Rs. 75,000/- in O. P. 15 of 1974 
„and another for a sum of Rs. 6,000/- in 
O. P. 41 of 1974, in respect of the same 
accident, thus making the insurance 
company liable in all for.a sum of Ru- 
pees 81,000/-. If the limitation provided 
under Section 95 (2) is to apply, the 
total aggregate liability of the Insu- 
rance company in respect of one acci- 
dent cannot exceed more than Ru- 
pees 50,000/-.- But if the limitation con- 
tained in Section 95 (2) does not apply, 
then the Insurance company is liable to 
indemnify the owner of the bus to the 
entire extent of his liability without any 
limit. We have to therefore consider 
the applicability of Section 95 (2) of the 
Act to the facts of this case, The de- 
ceased Ganapahi and the injured 
Ganpathi Ramalingam were all occupants 
of the car with which the bus collided. 
Therefore, so far as the bus is concerned 
they are all third parties. The Jiability 
in respect of third parties is dealt with 
in Section 95 (1) (b) (i) of the Act. Sec- 
tion 95 requires a policy of insurance, 
so as to satisfy the requirements of the 
Act, to cover any liability which may 
be incurred by the insured in respect of 
the death of or bodily injury to any 
person caused by Or arising out of the 
“use of the vehicle in a public place and 
also against the death of or bodily in- 
jury to any passenger of a public ser- 
vice vehicle caused by or arising out of 
the use of the vehicle in a public place. 
The proviso to Section 95 (1) deals with 
the liability of the insured in respect of 
persons carried in the insured vehicle 
and that does not in any way deal with 
the liability of the insurer in respect of 
the death of or bodily injury caused to 
third parties by use of the vehicle in a 
public place. Section 95 (2), however, 
says that subject to the proviso to sub- 
section (1), a policy of insurance shall 
cover any liability incurred in respect 
ofany one accident up to the following 
limits. A sum of Rs. 50,000/- if it is a 
goods vehicle in respect of the death of 
or bodily injury to employees other than 
the driver not exceeding Six in number 
who are being carried in the vehicle 
and in respect of persons other than 
passengers carried for hire or reward in 
a vehicle, a sum of Rs. 50,000/- in all 


and in ‘respect-of passengers Rs. 50,000/- 
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in all where'the ‘vehicle is registered to 
carry not more than 30 passengers and 


Rs. 75,000/- in all if the vehicle is ré- 
gistered to carry more than 30 
but not ‘more than 60  , passen- 


gers and a sum of rupees one lakh in all 
if the vehicle is registered to carry more 
than 60 passengers. In addition to the 
above limits, a limitation of Rs. 10,000/- 
for each individual passenger in respect 
of a motor car and Rs. 5.000/- for each 
individual passenger in the case of other 
vehicles has also been provided. 


7. According to the learned counsel 
for the Insurance company, the limita- 
tion contained in Section 95 (2) applies 
not only to the liabilities incurred 
in respect of passengers Or other per- 
sons travelling in the bus but also in 
respect. of third parties who were in- 
jured or died in the accident. Reliance 
is placed in support of this plea on two 
decisions of this court Jayalakshmi v. 
Ruby General Ins. Co. Ltd., Madras 1970 
ACC CJ 451: (AIR 1971 Mad 143) (FB) 
and South India Ins. Co. Ltd. v. Lakshmi 
1971 ACC CJ 122: (AIR 1971 Mad 347). 
The learned counsel contends that the 
liability of the bus owner cannot in any. 
event exceed Rs, 50,000/-. 


8 However, the learned counsel ap- . 
pearing for the owner of the bus as 
well as the claimants contend that the 
limitation provided for in sub-section (2) 
of Section 95 applies only to the persons 
carried in the vehicle in respect of the 
death of or bodily injury caused to the 
persons carried in the vehicle which was 
responsible for causing the accident and 
not in-respect of third parties who were 
injured in the accident and that in this 
case the deceased and the injured not 
being the passengers or other persons 
carried in the bus, the Insurance Com- 
pany is liable to indemnify the owner 
of the bus under sub-section (1) of Sec- 
tion 95 the Act to the extent of actual 
compensation fixed by the Tribunal aris- 
ing out of the accident. The learned 
counsel also contended that in any 
event the insurance in this case being 
comprehensive, the limitation contained 
in Section 95 (2) cannot apply here and 
that the decisions referred to above 
dealt with Act Insurance policies and not 
comprehensive policy as in this case. 


t 


.9. It is not in dispute jn this case 
that the policy is a comprehensive one. 
The learned counsel for the Insurance 


company does not also dispute the pro- 
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position put forward by the other’ side 
that the mita provided: for in. See- 
tion 95 .(2)) will mot apply to vehicles 
which Fave- been Sr abe in- 
sured: to cover ali risks. It- seen 
that. the decisions. above referred to 
dealt. with Act insurance: cases, It has 
also beem conceded by: the learned coun- 
sel’ for the insurer that the said deet- 
sions: will not: appliy ‘te a. case'of com- 
prehensive insurance. In view of the 
said: position, we have: to hold that the 
liability of the insurer in: this: case can: 
not be limited to Rs. 50,000/-. 


10 Though the: Jearned- eae ` has 
challenged the finding of the Tribunal 
that the accident: was: caused by the rash 
and! negligent. driving of the bus: by its 
driver, we are of the view ‘that ‘the 
materials: om record are quite -sufficient 
to establish the rashness and negligence 
om the part of the driver of the- bus 
The Tearned counsel for the appellant 
fairly comcédes that neither the - owner 
of the bus mor the Insurance Company 
had adduced any évidence: to show’ that 
the accident. was not due to ‘the. rash 

. aud negligent: driving of the bus by: ifs 
driver. Om the question of negligence 
‘we have got the ‘evidence of P. Ws: ‘2 
and 3. Both of them had. travelled in 
the car “which was dashed ‘against ‘by’ the 
bus. Their evidence clearly shows’ ‘that 
the bus entered the bridge after the, car 
had almost ‘reached ‘the other side’ of the: 
bridge and this is supported. by the re- 
port of the Motor Vehicles Inspector. 
who has. visited the. scene after’ the oc 
currence and who has. prepared his re- 
port and plan Ex. P. 3,. though ‘rough. 
Sketch showing the scene of occurrence 
which was prepared by the Inspector of 
Police, Chidambaram, during the’ course 
of. investigation, shows the actual, place 
where the collision. took place, From 
the. sketch it is seen. that the: bridge Is 
72. ft. North ‘to South, and 18 ff. in width 
and that the accident had taken. place 
42 ft. from. the southern end of the 
bridge and. the scene of collision was on 
the extreme western side of. the .bridge: 
The car was. proceeding, from South to 
North. and, it was going on “the. western 
side of the road, The bus,’ which. was 
going from North to South, Jhadno justi- 
fication. to. come to the, western. side of 
the bridge and this shows that the bus 
was: being driven on ‘the wrong side ‘of 
the road.. The -sketeh further: shows 
that: the: car was: pushed fo the southern 


__ side of the bridge and the car felj ‘into 
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the channel about 45 ft. from the bridge 
It is also séen that the bus, even. after 
collision; has- travelled to a distance’ of 
436-ft. This would clearly indicate that 
the driver of the bus- was not only rash 
and négligert but- afso drove the vehicle 
at a hectic speed. We are, therefore, of 
the view that. the finding of the Tribunal 
that the bus- was driven: rashly and 
negligently cannot be taken exception to. 


11. Then coming , ‘to the ‘memorandum 
of cross ‘objections ‘filed by the’ claimants, 
we.are of the view that the claimant’ in 
O. P. 41.0f 1974, is not entitled to any 
higher compensation, It has been claim- 
ed in the claim petition’ that the. claim- 
ant has lost his kuruvai crop valued ‘at 


- Rs. 5000 and’ there . ‘wag a partial loss of 


samba crop, to the extent: of Rs. 2000. 
The ‘Tribunal held that the loss. by way 
of crops. has nat been’ established by the 
claimant. The learned ‘counsel for the 
claimant would. say. that ` ‘admittedly 
there was Ioas of earnings ‘as a result of 
the Iong and, continued treatment which 
the claimant ` as, the ‘village headman, 
was having | for the” purpose of curing. the 
injuries’ sustained ` by | him.. But. in ‘the 
claim, petition, there „has been ` no refer- 
ence: to Joss of earnings a3 á “village head- 
man’ and ‘stich a claim has been, put for- 
ward only in the. memorandum ‘of cross 
objections filed ‘before this court, Jn 
view. of the’ ‘fact. that there is ‘no mater- 
fal at all” tò, prove, the loss” of earn- 
ings of the ‘claimants, E we do not 
think that the claimant is justified, ‘in 
claiming any amount towards loss” ‘of 
earnings. ‘The Tribunal ` has, awarded’ a 
_sum of Rs. ` 5000 for. pain ‘and, suffering 
and Rs. 1000 towards “cost of ' medical 
treatment. It is not the claimant’s case 
that as a result of the ‘injury he has’ buf- 
fered ‘any permanent disability. . Tn those 
circumstances, the award of Rs. 6000 as 
compéiisation by the Tribunal can “be 
taken ‘to be fair and’ reasonable. `` 
12. Coming to the’ cross objections 
filed in. O. P.'15 of 1974, the learned 
counsel for; the Claimants submits’ that 
though the. Tribunal has. computed com- 
pënsafion. of Rs..75000 ` under the héad 
‘loss of pecuniary.. benefit tó the depend- 
ants’, it, has not awarded any amount for 
loss of. expectation. of life which is one ot 
the heads | ‘under which compensation 
can be claimed, on. the ground of loss’ to 
the: estate, It is’ seen from, the, order ò 


the’ Tribunal that the’ deceased was earn f 


ing a' sum of ` Rs '500 per month at thé 
time. of the accident and he was aged 4l 
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years. It computed the loss of earings 
taking Rs. 500-as the monthly "depent 
ency.'The total dependency has been 
calculated . assuming that the deceased 
would have lived’ for a further period 
of 25 years and ultimately giving allow- 


ante for the lump sum payment it deter - 


mined ‘the total compensation at Rupees 
75000. But, however, while . computing 
compensation, the ‘Tribunal has not ad- 
verted to the claimants’ entitlement for 
compensation under the bead of loss of 
expectation. of tfe.. in this case, the anly 
bread winner of the ‘family has died at 
the age of 41-and the loss of expectation 
of life can easily be estimated at Rupees 
5000. In addition to P of Ra. 75000 as 
compensation towards the pecuniary loss 
suffered by the dependants, a further 
sum of.Rs. 5000 is granted as and for loss 
of expectation of life. Thus. the total 
compensation payable-ta the claimants 
in O. P. 15 of 1974 will came to Rupees 
80,000 as against Rs. 76000 awarded by 
the Tribunal. 

13. The result is, both C. M. As..356 
and 357 of 1977 and the cross objections 
filed in C. M. A. 356 of 1977 are dismis- 
sed andthe cross. objection filed in 
C. M. A. No. 357 of-1977 is alowed in 
part and the award. is enhanced to 
Ra 80,000 out of which Rs. 10,008 will be 
paid to the 6th claimant, There will be no 
order as to costs. The entianced amount 
will carry. interest at 6. per cent :per 
annum from thé date of the claim peti- 
tion till date of- payment. The. share of 
minor claimants 4 and 5 will be deposit- 
ed in a nationatised bank till they- attain 


majority. 
Order accordingly. 
‘AIR 1981 MADRAS 363 
SETHURAMAN, J; - 


‘Bhagyathammal,- Appellant v. Dhana- 
basyathammat and others, Respondents. 


“Second Appeal’ No. 2352 of 197, a 


26- 2-1981. 

< (A) ‘Contract’ Act o of 1872), ` S. 73 — 
Breach of contract — Sale „of“. immove- 
able property — “Person: deliberately 
purchasing” property with knowledge of 
defect ‘of vendor’s- title — Cannot ‘be 
granted damages for” Violation ‘of coven: 
ant for title, {Transfer of Property Act 
(1882), S. 55 (2)). 

. The, principle of damages 1s, “based on 
the répresentation being oe bY. a. ‘party 
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which was believed in and acted‘ upon 
the another so that he sustained a loss on. 
the basis of the belief in: the seid wepre- 
sentation, Where the plaintif had mot 
acted on the basis of any representation 
but had deliberately purchased fhe pro- 
perty with the knowledge of defect of 
the vendor's title, with a view to specul- 
ate on a iitigatinn, the plaintiff could 
not be granted damages for violation of 
covenent for-de, JAIR 1007- Mad 461, 
Fol (Paras 5, £) 


(B) Limitation Act 36 of 1963), Art. 55 
— Contract for ‘sale -of jimmoveable pro- 


- perty — Breach of — Claim for damages 


— Starting point of timåtation, (Contract 
Act (1872), S. 73). 

Where in a contract for sale of immo- 
veable property, from the inception the 
vendor; had. no title te convey and the 
vendee had not been put “in possession of 
the property, the breach occurred simul- 
taneously with the sale deed, and there- © 
fore, there was no question of any later 
date being taken into account. The start- 
ing point of imitation was the date of 
sale. Since the claim was filed three 
years after . the date of sale, the same 
was barred by limitation, AIR 1915 Mad 
708 and AIR 1967 SC 359, Foll. . 

(Para 10) 
Cases. Referred: -Chronological aie 


AIR 1967:SC'359 `” 
va 1967 Mad’ eee IR 11967) 1 E 


ain 1962 Mad 150: 74 Mea LAW {759 . a 
AIR 1933: Mad 126: 64 Mad LJ 386 a 
ATR 1932 Mad a -: 4 
AIR 1923'.Mad 382 : " 4 
ATR 1918: Mad 1345 : Kara Maa 338 
(FB): > 4 
AIR 1915 Mad 208: ILR 38 Mad aer T, 
, 10 

JUDGMENT :— This -second - es 
has-been filed by the plaintiff in 0. & 
Na, 1027 of 1970 in the court of the Dis- 
trict:.Munsif of Pattukottai The suit pro- 
perty..is; situate in ‘Maharajasamudram 
village:Wwhich' was „an inam ‘village taken 
over: iby-v whe . Government, Proceedings 
for: patta-in relation- to the property were 
zaid-to be pending. The plaintif pur- 
chased :fhis -property umder sale :deed 
dated. 16th June, 1968 from ‘the fourth 
defendarit. Alleging that defendants 1.¢o 
3, who: attempted to purchase the suit 
property from ‘the fourth defendant . did 
not succeed’ and that they obstructed the 
plaintiff from enjoying the suit property 
he’ came! forward :! ‘with the ‘present’ suit 
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initially for the declaration and - per- 
manent injunction or in the. alternative. 
for recovery of possession as against de- 
fendants 1 to 3. The second defendant 
died during the pendency of the suit and 
his legal representatives are defendants 
5 and 6. The fourth deferidant, the ven- 
` dor to the plaintiff was impleaded on 
2-2-1972 in pursuance of an application 
filed on 16-10-1971: Along with this ap- 
plication there was a prayer for amend- 
ment of the plaint for recovery of dam- 
ages from the fourth defendant. As in 
the present appeal we are concerned only 
with the fourth defendant, it is unneces- 
sary to notice the defence of. the other 
defendants except to say that they -claim- 
ed title to the suit property. The fourth 
defendant in her written statement con- 
tended that the property belonged to an 
inamdar by name Siviji Ramachandra 
Katze Rao Sahib and that hisson issued 
a natta to her in respect of the suit land. 
Sh claimed to have been in possession 
thereof to the extent of 2 acres and 61 
cents. The plaintiff, ‘according to her, 
entered into a sale deed for the purchase 
òf the property for Rs. 2000 but had ac- 
tually paid ‘only Rs. 800 retaining the 
balance for being paid after peaceful 
possession of the property was obtained. 
Tt was contended that as he had not 
honoured the contract, the plaintiff 
was not entitled to any relief as against 
her, There was also a plea of limitation. 


2. The learned District Munsiff found 
that the plaintiff was not entitled to the 
relief of declaration or injunction or to 
the relief for recovery of possession’ He 
held also that the fourth defendant had 
no title to the suit property. He .how- 
ever decreed the suit in favour of the 
plaintiff for damages against the fourth 
defendant. 

3. The fourth defendant filed an ap- 
peal which was heard by the learned 
District Judge, West Thanjavur. He went 
into the question whether the plaintiff 
was entitled to any damages from the 
fourth defendant. He held that the evi- 
dence clearly showed that the fourth 
defendant had no title or possession of 
any specific portion of the suit survey 


number ‘at any time and that taking ad- . 


vantage of some old pattas issued in the 
name of the fourth defendant, the plsin- 
tiff manouvred to get a sale deed in her 
favour so that she could try her luck in 
a court of law. In ‘his view: the plaintiff 
had wantonly. purchased litigation. He 
went into the- question of limitation 
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which was ‘likely to arise in the event of 
the plaintiff being entitled to the dam- . 
ages. He found that the starting point of 
limitation would- be the date of sale-and 
as the amended claim as against the 
fourth defendant was made- only on 
12-9-1972, the suit as against the fourth 
defendant was barred by limitation. It is 
this decision which is challenged by the 
unsuccessful fourth defendant in both 
the courts in the second appeal. At the 
time of the admission of the second ap- 
peal, the question formulated for deci- 
sion was as follows: 


“Whether the claim for refund of the 

Sale consideration is barred by limita- 
tion?” 
The learned counsel’for the appellant 
wanted to argue that some principle of 
estoppel based on S. 115 of the Indian 
Evidence Act (sic). He was not in a posi- 
tion to point out any ground in the 
grounds of appeal or even any question 
as formulated by him at the time when 
the appeal was admitted in order to con- 
sider whether, notwithstanding the 
framing of the question in the manner 
mentioned above, he could be allowed to 
go into the question of estoppel. There- 
fore, I confine myself only to the ques- 
tion of limitation and the incidental 
points that arise therefrom. 


4. Before considering the question 
of limitation, I may as well notice whe- 
ther the plaintiff would be entitled to 
any damages at all. This point appears 
to be concluded against the appellant by 
a decision of this court rendered by Kai- 
lasam J. as he then was, in Raméalinga 
Padayachi v. Natesa, ILR (1967) 1 Mad 
95: (AIR 1967 Mad 461). In that case the 
plaintiff purchased a property on 30th 
Sept., 1954 from the defendant. One 
Manickam Pillai agreed to sell to the de- 
fendant Survey No: 21/2 and to one 
Rajammal and others Survey No. 20/14. 
Sale deeds were executed by Manickam 
Pillai as per the agreement. When the 
sale deed was actually written in favour 
of the defendant in respect of S. No. 21/2, 
Survey No. 20/14 was wrongly inserted. 
A similar mistake occurred in the sale 
deed in favour of Rajammal. In spite of 
this mistake, the defendant was enjoy- 
ing survey No. 21/2 while Rajammal was 
enjoying Survey No. 20/14. The mistake 
was subsequently found out. and recti- 
fication deeds were_ executed on 5-8-1954. 
The. plaintiff, a_relation of the defendant, 
was hostile to Rajammal’s husband. On 
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coming to know of the mistake in the 
sale’ deeds executed by Manickam Pillai 
and with a view to giving trouble to 
Rajammal’s husband, he entered into a 
sale deed with the defendant in respect 
of Survey No. 20/14. He filed a 
suit against Rajammal and others for 
declaration of his title and in the al- 
ternative for possession, Having lost in 
all the courts he filed the suit which 
came on second appeal to this court be- 
fore Kailasam J. for -recovery of sale 
price and for the expenses incurred by 
him in the litigation as against Rajam- 
mal and others, The trial court gave a 
decree for return of the purchase money 
and disallowed the claim for expenses. 
The appellate court allowed the expenses 
as well. In the second appeal to this 
Court the question related to the admis- 
. sibility of the claim relating to the liti- 
gation expenses, It was common’ ground 
before the learned Judge that the plain-. 
tiff knew that the defendant had no title 
to the property conveyed by him. The 
learned Judge went into the question as 
to how far knowledge of the defect in 
title was relevant. Referring to a Full 
Bench decision of this court in Adi- 
kesavan Naidu v. -Gurunatha Chetti, 
(ILR 40 Mad 338): (AIR 1918 Mad 1315) 
it was held that knowledge of the pur- 
chaser of the defect of title in his vendor 
did not affect his right to recover dam- 
` ages. It was pointed out at page 102 as 
follows — ` 

“But the rule cannot have any ap- 
plication to a case where the plaintiff as 
in the present case. himself knew full 
well that the defendant had no title to 
the property. This is the view that was 
taken in Gopala Iyengar v. Mumachi 
Reddiar, 17 Mad LW 254: AIR 1923 Mad 
392, and Yagnanarayana v. Yagennadha, 
- AIR 1932 Mad 1 (2).” 

5. Thus, the principle is clear that 
where a person deliberately purchases a 
property with the knowledge . of defect 
of the vendor's title, he cannot be grant- 
ed damages: for violation: of .the covenant 
for title. Though the decision in that 
particular case turned on the litigation 
expenses alone, -the same -principle would 
have been applied.to.the -.return. of the 
purchase money -had it been. ABated in 
the second. appeal. 

6.. The finding of the deie District 
Judge in’ paragraph -17- of. his’: judgment 
under. appeal may. be set. out here which 
is asunder: . - --- tas a Pyar 
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-- “Thus, the evidence 


` shows that the fourth defendant had. no | 


title or possession of any specific portion 
in the suit survey number at any time 
Considering the evidence available in 
this case, it is clear that taking advant- 
age of some old pattas issued in the name 
of the fourth defendant the plaintiff has 
manoeuvred to get a sale deed in her fav- 
our, so. that she can try her luck in.a 
court of law.This is a clear case wherein 
the plaintiff has wantonly purchased 
litigation.” 

The principle of damages is based on the 
representation being made by a party 
which was believed in and acted upon by 
another so that he sustained a loss on 
the basis of the belief in the said repre- 
sentation. In the present case in view of 
the finding given above, it is clear that 
the plaintiff had not acted on the basis of 
any representation and he deliberately 
purchased the property with a view to 
speculate on a litigation. In such a case, 
the principle laid down by Kailasam J. 
would clearly apply and the plaintiff 
would not be entitled to damages, 


7. Even assuming that the plaintiff 
would be entitled to damages, the ques- 
tion may be gone into. The matter has 
been considered in several decisions of 
this court, It is unnecessary to go into 
any decision rendered prior to the case 
in Subbaraya Reddiar v. Rajagopala ` 
Reddiar, ILR 38 Mad 887: (AIR 1915 
Mad 708). In that case a person who had 
title to a certain immovable property, 
voidable at the option of another sold it 
to a third party and put the third party 
in possession. The person who had the 
option brought a suit against the vendor 
as well as the purchaser and got a de- 
cree and obtained possession thereof in 
execution. The third party. then filed a 
suit against .his vendor for return of the 
purchase money. The question related to 
the period of limitation applicable to 
such a case. At page 889 the learned 
Judge (Seshagiri Ayyar J.) went into the 
question as to when the cause of action 
for damages arose in the light of several 
cases that were cited hefore him and he 


_ Classified the cases as follows— . 


“These cases can roughly speaking be 


' classified under three heads—(a) where 


from the inception the vendor had no 
title to convey and the vendee. had not 
been put in possession of the property: 


-(b) ea the. sale. is oly voldable , on 
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the objection of third parties and posses- 
sion is taken.under the viodable sale: and 
c) where though the title is known to be 
imperfect, the comtract is in part carried 
out by giving possession of the properties 
In the first class of cases, the starting 
point of limitation will be the date of the 
`- sale......In the secomd elass of cases the 
cause of action cam arise only when it is 
found that there is mo good title. The 
party is in possession and that is what at 
the outset under a contract of safe a pur- 
chaser is entitled to, and so long as his 
possession is not disturbed, he is not 
damnified. The cause of action will there- 
fore arise when its right to continue in 
possession is disturbed......In the third 
class of cases also it is satd that the 
cause of action will arise only on the dis- 
turbance of possession.” 


This decision was affirmed on apea: == 
Sree Thillaikannu Ach} v. Abduf Kadir, 
64 Mad LJ 336 at p, 338: (AIR 1933 Mad 
126), and also Lakshmanan Chettiar v. 
Marrudan Chettiar, 74 Mag LW 759: 
(AIR 1962 Mad 150). Imr the fatter case, if 
is stated that the decision was taken on 
. Letters Patent appeal and confirmed by 
Oldfield and Sadasiva Aiyer JJ. 


S. In ILR 38 Madras itself, there is 
another decision reported at page II? 
in Arunachala v. Ramasami, where 
_ Seshagiri Iyer’s view in - Subbaraya 

Reddiar’s case TLR 38 Mad 887: (AIR 
{915 Mad 708) was approved. That was a 
case in which the sale deed was execut- 
ed in 1904 by a person whe claimed to 
have been allotted a particular property 
which he sold. It tumed out that the 
partition was not avalid one amd there- 
fore at the time of the sale the vendor 
had no title to convey. The purchaser, 
therefore,’ sued for recovery of the con- 
sideration money and there was a de- 
fence of limitation. The learned Judges 
applied Art. 116 of the Limitation Act. If 
- that Art. was applied, then it was mot de- 
nied that the suit was not barred. The 
matter was, therefore, 
fresh disposal. 


9. The decision im Subbarava Reddiar 
v. Rajagopata Reddiar, ILR 38 Mad 887: 
(AIR 1915 Mad 708) was specifically ap- 
proved by the Supreme Court in Rama- 
swami v. Muthukrishna, AIR 1967 SC 
359. In that cage, the suit properties be- 
Jonged to the second and third defend- 
ants. The second defendant sold the pro- 
pērties to one Mr. Sarma by a safe deed, 
dated 12th Dec., 1912, which he executed 
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for himself and as guardian of the. third 
defendant. There was an indemnity bend 
against any loss that might be caused te 
the vendee m case the sale of his minors 
share should later on be set aside.. The 
purchaser’s son seld.the property- to the 
father ef the plaintiffs and assigned also 
the indemnity bond. The third defendant. 
the - quondam minor, after attaining 
majority filed a swt for setting aside the 
sale deed and his suit was deereed. The 
plaintiffs then brought the suit . which 
went on appeal to the Supreme Court al- 
leging that they had sustained damages 
by the loss of ome half of the suit proper- 


ties and that they were entitled to re - 


cover the same from the second defend- 
amt, the father, personally amd out of his 
properties, The plaintifs suit was de- 
ereed and om appeal this. court modified 
the decree and Hmited the quantum of 
damrages. In the appeal before the Sup- 
reme Court, the question whether the 
plaintiff was entitled to damages was 
gone into and im the course of the tudg- 
ment, their Lordships stated at page 361 
thus: 


“A breach: of the covenant can only 
occur on the disturbance of the vendee’s 
possession and so long as the vendee re- 
mains in possession he suffers no loss 
amd no suit cam be brought for damages 
either on the basis of the indemnity bend 
or for the breach ‘of a covenant of the 
warranty of title. Fhe view that we have 
expressed is borne out by the decision of 
the Madras High Court in Subbaraya 
Reddiar v. Rajagopala Reddiar, ILR 38 
Mad 887.” 


‘10. The passage that has been ex- 
tracted earlier here from the said judg- 
ment has been quoted with approval. 
Thus, the Iaw is well settled that where, 
from the inception the vendor had no 


. title to convey and the vendee has not 


been put in possession of the property, 
the breach occurred even on the date of 
the sale’ and the 
limitation would be the date of the sale. 
This is a case which falls within proposi- 
tion (a) enunciated by Seshagiri Aiyer J. 
in Subbaraya Reddiar v. Rajagopala 
Reddiar, ILR 38 Mad 887: (AIR 1915 
Mad 708). It is unnecessary to go into 
the other citations, The corresponding 
Article to Art, 116 is Art. 55 of the Limi- 
tation Act, 1983. -Under this Article. a 
period of three years is provided from: 
the date when the contract was broken. 
The breach of the contract occurred im- 
mediately in the present case because 


starting point of the} 
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the plaintiff failed to obtain : possession 
of the property from the fourth defend- 
ant, The fact that the plaintiff did not 
obtain possession from the fourth | de- 
fendant is clear from the judgment of 
the court below, Reference has been 
made in paragraph 20 of the judgment 
to the payment of only Rs. 800 out of 
Bs, 2000 the balance of Rs. 1200 being 
retained fer payment after getting pos- 
session of the property from defendants 1 
and 2. Referring te this aspect and to the 
evidence of D. W. 2, the court below 
came to the conclusion that the plaintiff 
was not at all put in possession of any 
portion of the suit survey number. The 
result was that the breach occurred 
simultaneously with the sale deed and, 
therefore, there is no question of any 
Jater date being taken into account. As 
the breach occurred on the date of the 
sale, namely 16-6-1969 and as the suit 
as against the fourth defendant was filed 
only in Sept., 1972. more than three 
years later, as a result of the amendment 
of the plaint, the suit is clearly ‘barred 
by limitation. The second appeal is ac- 
cordingly dismissed and there will be no 
order as to costs, 

Appeal dismissed. 
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S. V. Muthu and others, Petitioners v, 
Veerammal and another, Respondents, 

C.R.P. No. 824 of 1979, D/- 19-8-1980.* 

(A) Madras Court-Fees and Suits Va- 
Juation Act (14 of 1955), S. 37 (2) — Pay- 
ment of court-fees under — Application 
for partition and separate possession filed 
after passing preliminary decree — Pen- 
dency of final decree — S. 37 (3) ap- 
plies. 

Section 37 (3) would apply even “with 
reference to a case where a defendant 
seeks the partition and separate posses- 
sion of his share of the properties after 
passing of the preliminary decree, but 
only so long as the final decree proceed- 
ings are pending. AIR 1928 Mad 555, AIR 
1944 Cal 421, Rel on {Para 5) 

(B) Civil P. C. (5 of 1908), ©. 20, R. 18 
(2) — Application by defendant for parti- 
tion and separate possession of his shar® 
of properties filed after passing of preli- 


*Against order of Sub. J., Coimbatore, 
D/- 30-8-1978. 


EY/EY/C217/81/PGS/SNV 


S. V. ‘Muthu v. 


Veerammal - Mad. 307 


mijnary decree — Preliminary decree not 
sontaining any declaration as to defen- 
dant’s share in property — No step 
taken by defendant to have preliminary 
decree modified for having his share de- 
elared — Application not maintainable. 
AIR 1966 All 601,. AIR 1924 PC 198, Eel. 
on, i + ý (Para 5) 
Cases Referred: Chronological Paras 
AIR 1966 All 681 5 
ATR 1944 Cal 421 5 
AIR 1928 Mad 553 5 
ATR 1924 PC 198: 22 All LJ 990 5 


N. Varadarajan, for Petitioners; N. R. 
Chandran for Govt. Pleader, for Respon- 
dents. 


ORDER:— Defendants 1 to 4 in O. S. 
No. 213 of 1968. Sub, Court, Coimbatore, 
are the petitioners in this civil revision 
petition which is directed against the 
order dismissing an application filed by 
them praying for the issue of a cheque 
in a sum of Rs. 13,259-23 in favour of 
their counsel The suit, O. S. No. 213 of 
1968 was filed by the respondent herein 
for partition and separate possession of 
their share in the properties and on 4-8- 
1971, a preliminary decree was passed 
‘against which ‘an appeal was filed to this 
court in A. S. No. 646 of 1972, which also 
stood dismissed, The petitioners ¢laim 
that as per clauses (8) and (9) of the 
preliminary decree, they are entitled io 
a sum of Rs. 14588-30 being the dividend 
due to the father of the petitioners from 
the 14th defendant in the suit who had 
deposited a sum of Rs. 13704-60 into 
court as per clauses (8) and (9) of the 
preliminary decree. The petitioners claim 
that out of this amount they are entitled 
to withdraw a sum of Rs. 13259-23 and 
that the respondents are entitled to with- 
draw a sum of Rs. 445-37. It is on this 
ground that the petitioners filed I, A. 472 
of 1978 in O. S. No. 213 of 1968, praying 
for the issue of a cheque in favour of 
their counsel, 


2. The respondents resisted the ap- 
plication cantending that the petitioners 
have not paid the court~fee for partition 
and separate possession and hence, they 
are not entitled to ask for their shara 
in the amount. It was also contended by 
them that the petitioners have to render 
accounts to.them as weil as to defendanis 
5 and 6 in the suit regarding the income 
derived by the petitioners. from their 
share in accordance with clause 36 of the 
preliminary decree and, therefore, the ap- 


_ plication has to be dismissed; 
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3. The -learned . Subordinate Judge, 
Coimbatore, held that though the preli- 
minary decree had been passed on 4-8- 
1971, yet, no steps whatever have been 
taken to pass a final decree and that no 
prejudice will be caused to the respon- 
dents, if payment out of the cheque is 
‘ordered. But, however, the learned Sub- 
ordinate Judge held that the petitioners 
are entitled to withdraw. the amount 
subject to payment of requisite court-fee, 
Ultimately, the court directed the pay- 
ment of a sum of Rs. 13259-23 in favour 
of the counsel for the petitioners, subject 
to the payment of requisite court-fee for 
this amount. It is the correctness of this 
order that is challenged in this civil re- 
vision. 


-4. The learned counsel for the peti 
tioners contended that no court-fee is 
payable at all since, according to him, 
on the separation of the share of the re- 
spondents, the share of the petitioners 
also gets ascertained and separated and 
that there is no need, therefore, for the 
petitioners to pay court-fee on their share 
and pray for its separation as well. On 
the other hand, Mr. N. R. Chandran, 
learned Addl. Government Pleader (II), 
contends that whenever the defen- 
dants ask for separation of their share 
of the properties, the court-fee is payable 
and such separation can also be sought 
for after the passing of the preliminary 
decree; but only so long as the final de- 
cree proceedings are pending and in the 
present case, the petitioners, after preli- 
minary decree, are seeking a separation 
of their share and, therefore, the court- 
fee is payable. The relevant section that 
is applicable to the present case is Sec- 
tion 37 of the Tamil Nadu Court-Fees and 
Suits Valuation Act, 1955 (hereinafter re- 
ferred to as the Act). The section reads 
as follows:— 


“37. Partition suits— (1) In a suit for 
partition and separate possession of a 
share of joint family property or of pro- 
perty owned, jointly or in common, by 
a plaintiff who has been excluded from 
possession of such property, fee shall be 
computed on the market value of the 
plaintiff's share. 


(2) In a suit for partition and separate 
possession of joint family property or 
property owned jointly or in common by 
a plaintiff who is in joint possession of 
such property, fee shall be pad at the 
; following rates— 
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ALR 
When - the -plaint is presented to— 
(i) a Distnet Munsifs 


Cou «. Rupees thirty. 
(ii) thecity Civil Court, : 
Madras or a Sub. 
Co. rt or a District 
Court .. Ru if the value 
f laintiff's share is 
00 or less: 


Rupees one hundred if 
val is above 


t uo a 

Rs, 5000 but below Rs, 
10000; and 
Rupees two hundred tf 
the value is Rs, 10000 
and above 


(ili) the High Court .. Rupees three hundred, 


(3) Where in a suit falling under sub- 
sec, (1) or sub-sec. (2) a defendant claims 
partition and separate possession of his 
share of the property, fee shall be pay- 
able on his written statement computed 
on half the rate specified in sub-sec. (2), 
according as’ such defendant has been 
excluded from possession or is in 
possession. 


(4) Where in a suit falling under sub- 
sec, (1) or sub-sec, (2), the . plaintiff or 
the defendant seeks cancellation of de- 
cree or other document of the nature 
specified in S. 40, separate fee shall bé 
payable on the relief of cancellation `` in. 
the manner specified in that section.” 


5. Section 37 (3) indicates that if, at 
the time of filing the written statement, 
the defendant claims partition and sepa- 
rate possession of his share of the pro- 
perty, then the court-fee becomes pay- 
able immediately, computed one-half the 
market value of his share or at half the 
rates specified in Sec. 37 (2) of the Act 
depending upon whether such defendant 
had been excluded from possession or is 
in joint possession. It is this provision 
which had been taken advantage of by 
defendants 5 and 6 in the suit, who had 
prayed for in their written statement 
the separation of their shares and had 
also paid court-fee thereon and the pre- 
liminary decree declared their shares 
also. S. 37 (3) of the Act does not, how- 
ever, provide for a case to enable a de- 
fendant after the passing of the prelimi- 
nary decree to ask for a separation of his 
share; but when all the parties are be- 
fore court and the shares have not under- 
gone any change, as in the present case, 
and the matter has not proceeded to a 
final decree, there cannot be any serious 
objection in principle, if a defendant, 
even after passing of the preliminary de= 
cree is permitted to seek a separation of 
his share of the properties by payment of 
court-fee. The contention ofthe learned 


joint 
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counsel for the petitioners. that:no court 
fee at all need be paid cannot be accept- 
ed as the court separated on a request 
by the defendant their share of the pro- 
perties as well, It appears to me that Sec- 
tion 37 (3) of the Act would apply’ even 
with reference to a case where a defen- 
dant seeks the partition and separate 
possession of his share of the properties 
after the passing of the preliminary de- 
cree, but only so long as the final decree 
proceedings are pending. Indeed in Vara- 
da Appala Naidu v. Bodu Annam Naidu, 
AIR 1928 Mad 555 a Bench of this Court 
consisting of Ramesam and Devadoss JJ. 
held that separation of the share could 
be effected in execution as well. In that 
case, in a suit by one of three reversion- 
ers where the other two were made de- 
fendants 2 and 3'for a declaration that 
all the three were entitled to the suit 
property as reversioners and for partition 
and the recovery of one third share of 
the suit property, an issue was raised 
whether plaintiff, defendants 2 and 3 
were’ reversioners and the issue was de- 
cided in plaintiff's favour and the suit 
was decreed. The 3rd defendant filed an- 
other suit for his one third share wherein 
the first defendant contended that the 


. Buit was unnecessary in view of decree 


.in plaintiffs suit and in the 


course of 
execution, the third defendant applied 
for partition. I: was held that it was not 
open to the first defendant to contend 
that the third defendant was not entitled 
to ask for a decree for his share on pay- 
ment of court-fee as in a partition decree 
and especially so in view of his objection 
in the suit by the third defendant. In that 
case also, the final decree proceedings 
were pending and the Bench held that it 
was open to the 3rd defendant to ask for 
a decree for his share on payment of 
court-fee. It must be remembered that 
this decision had been rendered at a 
time when the Tamil Nadu Court-Fees 
and Suits Valuation Act 1955 was not in 
force, especially Sec, 37 thereof. In Nil 
Govinda Misra v. Smt. Rukmini Devi, 
AIR 1944 Cal 421, a Division Bench of 
the Calcutta High Court held that a co- 
sharer, be he or she a plaintiff or de- 
fendant in a suit for partition, is entitled 
to claim a separate allotment at any 
Stage before the final decree and that 
there can be partition by metes and 
bounds even of those properties in which 


the plaintiff has no share but 
one or the other defendant claims 
separate allotment and a separate 


guit need not be brought- for this purpose, 
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In Smt. Bittan Devi v; Rudra-Sen Bajpat, 
AIR. 1966 All 601, relied on by Mr. N. R. 
Chandran, it- has been held that when 
in a suit for partition, the defendants 
apply for the preparation of final decree 
by separation of their.share, they desire 
to be treated as co-plaintifis and allotted 
their share separately and that plaintiffs 
and also defendants standing in the cate- 
gory of plaintiffs must pay court-fee be- 
fore their prayer. can be granted. It has 
also been further pointed out that stamp 
duty, if any, payable at the time of the 
passing of the final decree shall also be 
payable by them. Referring to the provi- 
sions of Order 20, Rule 18 (2) C.P.C., it 
has been held that the court of law gene- 


‘rally lay down in the preliminary decree 


the plaintiff's share or rights in the pro- 
perty; but where the defendants desire 
that their share or interest be also de- 
clared, the preliminary decree should 
contain such a declaration also. If the de- 
fendants’ rights have not been declared 
in the preliminary decree, the aggrieved 
party can challenge the decree in appeal 
or can apply for review. But once the pre- 
liminary decrée contains a declaration as 
to the defendants’ share, they can, even 
after passing of the preliminary decree, 
apply for and have their share partition- 
ed on payment of court-fee etc., as may 
be necessary under the law. Indeed, the 
Privy Council has pointed out in Lachmi 
Narain Marwary v. Balmukund Marwary, 
AIR 1924 PC 198 that after decree it is 


` open to any party to a suit to whose in~- 


terest it is that further proceedings be 
taken to initiate the supplementary pro- 
ceedings, but in the ordinary case it ig 
the plaintiff who moves. If the prelimi- 
nary decree already passed does not con- 
tain any declaration as to the rights of 
the defendants, their application for par- 
tition or separation of their share shall 
not be maintainable till they have the 
preliminary decree suitably modified, but 
when once the preliminary decree con- 
tains a declaration as to the defendant’s 
Share, they can, even after the passing 
of the preliminary decree, take steps for 
the actual separation of their share. In- 
deed, in the instant case, no such steps 
have been taken by the petitioners to 
modify the preliminary decree in any 


‘manner for having their shares also de- 


clared and until such time, it is not open 
to the petitioners to claim that they are 
entitled to the amount in deposit. It is 
undoubtedly open to the petitioners to 
take such steps as they may be advised 


. to have. the preliminary decree amended 
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in such a manner as to include a declara- 
tion of their rights as regards their share 
in the properties as well and only then 
they can seek payment of the amount in 
deposit. Without doing so, on the basis 
of the preliminary. decree as it now 
stands, the petitioners cannot seek to 
withdraw the amount in court deposit on 
the ground that they are entitled to the 
same, The result is, the refusal of the 
court below to direct payment out, is, 
therefore, correct, though for different 
reasons. The civil revision petition fails 
and is dismissed. No costs, 

6. The dismissal of. this civil revision 
petition does not preclude the petitioners 
from taking any steps as may be open 
to them before the court below for a 
declaration of their share of the proper- 
ties by a supplementary preliminary . de- 
cree, if need be, and on payment of the 
necessary court-fee under Section 37 (3), 
of the Tamil Nadu Court-Fees and- .Suits 
Valuation Act, 1955. 

Revision dismissed. 
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RAMANUJAM AND 
SENGOTTUVELAN, JJ. 
Krishnamoorthy Koundar, Appellant 
v. Paramasiva Koundar, Respondent. i 
A.A.O. Nọ. 757 of 1977, D/- 2-4-1981? 
Specific Relief Act (47 of 1963), S. 37 — 
Suit for specific performance of agree- 
ment of sale — Grant of temporary in- 


junction — Prospective vendee in posses- | 


sion of property — He cannot be granted 
temporary injunction to enable him to 
protect his possession — (T. P. Act (1882), 
S. 53-A). 


In a suit for specific performance of an 
‘agreement of sale by the prospective ven- 
dee, such vendee could not be granted 
temporary injunction to‘enable him to 
protect his possession only on the basis 
of the terms of the agreement that he 
was given possession of the property on 
the date of agreement of sale unless the 
truth of delivery of possession is estab- 
lished at the trial. Further, even assum- 
ing that the plaintiff was given possession 
of the suit properties on the date of the 
agreement of sale by the defendant, the 
plaintiff could not be granted temporary 
injunction to enable him to protect his 
possession as the relief of temporary in- 


“Agaimst order of Sub. J., Cuddalore in 
LA. No. 2267 of 1977. i 
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junction claimed by the plaintiff pending 
the suit can be taken to have been claim- 
ed by the plaintiff only on the basis of 
§. 53-A of the Transfer of. Property Act 
and mere possession of the plaintiff of the 
suit properties on the date of the suit 
cannot be taken to enable him to obtain 
injunction from the court. - (Paras 2, 3) 
It is well established that the right 
conferred by S. 53-A is a right available 
to the defendant only to protect his pos- 
session and on the basis of that section 
the defendant cannot claim any title and 
it merely operates as a bar to the plaintiff 
to assert his title. (Para 3) 
T.- Dhanyakumar, for Appellant; . C. 
Krishnan, for Respondent. 
RAMANUJAM, J.:— This is an appeal 
filed by the first defendant in O. S. No. 
284 of 1977 questioning the order of in- 
junction granted by the court below 
pending the suit. The said suit O. S. No 
284 of 1977 is one for specific perform- 
ance, of an alleged agreement of sale 
said to have been executed by the . first 


. defendant in favour of the plaintiff agree- 


ing to sell his properties for a sum of 
Rs. 24750. The plaint proceeds on the 
basis that even on the dite of agreement 
viz., 16-8-1977 the first defendant. receiv- 
ed a.sum of Rs. 14000 as advance agree- 
ing to execute the sale deed within- 30 
days after getting the balance of the sale 
consideration. The agreement also recited 
that the possession of the properties has 
been given by the first defendant to the 
plaintiff in pursuance of the agreement 
of sale. The plaintiff's case is that in spite 
of the agreement of sale the first defen- 
dant has not executed the sale deed. on 
receipt of the balance of the- considera- 
tion and therefore he was constrained to 
file this suit for specific performance. 


2. Along with the suit he also filed an 
application for injunction restraining the 
first defendant from interfering with his 
possession on the basis ‘that he was- in 
possession of the’ suit properties on the 
date of the agreement and such posses- 
sion -has to be protected till the disposal 
of the suit. In the written statement filed 
by the first defendan: the execution of 
the agreement was.denied, and the re- 
ceipt of Rs. 14000 as advance was also 
denied. The plaintiff’s assertion that the 
possession of the suit properties was 
given on the date of the agreement was 
also denied by the first defendant. Ac. 
cording to him the plaintiff -had trespass- 
ed inio the possession of the properties 
and with a view to sustain the possession 
of the trespassed properties he has come 
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forward with a false claim for. ` specific 
performance. The trial Court having heid 
that the truth and genuineness: of the 
alleged agreement of sale has to.be estab- 
lished in the suit at the „stage of the trial 
chose to grant an injunction in favour of 
the plaintiff pending disposal of the ‘suit. 
The said order has been questioned “by 
the first defendant in this appeal, The 
court below having posed the question 
as to whether the plaintiff took possession 
of the suit properties on the date of tha 
agreement, viz., 16-8-1977 held that the 
plaintiff took possession in pursuance of 
the agreement mainly relying on the re- 
cital in the agreement. We are of the 
view that in the circumstances of this 
case unless the plaintiff establishes the 
actual delivery of possession of the pro- 
perties on the date of agreement of sale, 
he cannot merely rely on the terms of 
the agreement which is denied by the 
first defendant and the truth of which 
the plaintiff has to establish at the stage 
of the trial. Unless the plaintiff estab- 
lishes prima facie that the possession was 
given to the plaintiff by the first defen- 
dant in person on the date of the agree- 
ment of sale the plaintiff is not entitled 
to an injunction merely basing on the 
terms of the agreement and the truth of 
which is yet to be established at the 
trial, In this view of the matter we find 
that the lower court is not justified in 
granting the injunction prayed for by 
the plaintiff. 


3. past from this factual aspect 
there is one other impediment in the 
way of the respondent from getting the 
relief of temporary injunction in his suit 
for specific performance. Even assuming 
that the plaintiff was given possession 
of the suit properties on the date of the 
agreement of sale by the first defendant 
the question still is whether the plaintiff 
could claim the relief of injunction based 
on Section 53-A of the Transfer of Pro- 
perty Act. Admittedly in this case the 
plaintiff has not yet got title to the pros 
perties, He can get title to the properties 
only if he succeeds in the suit and obtains 
sale deed in respect of the properties. It 


is well established that an agreement of: 


sale does not create ‘any: interest in the 
property which is subject matter of the 
agreement. Therefore, the. plaintiff if at 
all can claim only an ‘equitable right 
based on S. 53-A of the Transfer of Pro- 
perty Act. Therefore the relief of tem- 
porary. injunction claimed by the plain- . 
tiff pending the suit can be taken to have 
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been claimed. by the plaintiff only on the 
basis of S. 53-A-of the Transfer of Pro- 
perty Act as mere possession of the plain- 
tiff of the suit properties on the date of 
the, suit cannot be taken to enable him 
to obtain injunction from the court. If 
that will be the case even a trespasser in 
possession’ can approach the court and 
ask for an injunction to protect his pos- 
session. Therefore, we have to -treat the 
plaintiffs application for temporary in- 
junction pending the suit as an applica- 
tion ` for claiming equitable relief under 
S. 53-A of the Transfer of Property Act. 
If the application for injumction is so 
treated then the plaintiff cannot be 
granted the relief for the reason that 
S. 53-A can be used to resist the defen- 
dant when ‘he seeks to` dispossess the 
plaintiff. It is well established that Sec- 
tion 53-A of the Transfer of Property 
Act provides for a passive equity and not 
for an active equity. Therefore the 
plaintiff cannot seek his relief of injunc- 
tion in a court of law based on S. 53-A 
of the Transfer of Property Act though 
he can use S. 53-A to debar the trans- 
feror who has agreed to sell the property 
from claiming any right in respect of 
that property. It is well established that 
the right conferred by S. 53-A is a right 
available to the defendant only to pro- 
tect his possession and-on the basis of 
that section the defendant cannot: claim 
any title and it merely operates as a bar 
to the plaintiff to ascertain his title. 
Though in English law the equity of part 
performance is an active equity which 
the plaintiff in possession may enforce in 
an independent suit or proceeding, such 
as a suit for specific performance or for 
an injunction to restrain dispossession, 
such equity is not available after the 
amendment of the Transfer of Property 


` Act in the year 1929. In this case the 


plaintiff used his right under S. 53-A not 
as a shield but as a sword. Hence the 
plaintiff is not entitled to the injunction 
sought for by him. In the result the order 
of the lower court is set aside and this 
civil miscellaneous appeal is allowed, 

4. It is, however, made it clear that 
the observations made in this order will 
not prejudice the rights of the parties at 
the stage of the trial. Having regard to 
the fact that the suit is of the year 1977, 
the court below is directed to dispose of 
the suit at the latest within four months 
from ‘this date. The learned counsel’ for 
the respondent contends that ‘the first 
defendant in the suit is likely to alienate 


the suit properties and such alienation 
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would likely ‘to: create complications, > If 
that is the apprehension of the plaintiff, 
he may approach the lower court for 
suitable directions. No costs. 


Appeal allowed. 
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RATNAM, J. 


R. V. Dharmalinga Mudaliar, Petitioner 
v. K. Annamalai, Respondent. 

C.R.P. No, 3393 of 1980, D/- 1-4-1981." 

Tamil Nadu Buildings (Lease and Rent 
Control) Act (18 of 1960), S. 10 (3) (c) (as 
amended in 1973) — Additional accommo- 
dation required by landlord for his son 
— Application by him for eviction of 
tenant under S. 10 (3) (c) — Maintainable 
— .Words “if he requires” in S. 10 (3) (c) 
should be given liberal interpretation — 
(1976) 2 Mad LJ 520, Not Foll. (Words 
and Phrases — Words “if he requires’). 


An application by the landlord for 
eviction of his tenant on ground of re- 
quirement of additional accommodation 
for his son is maintainable. The words “if 
he requires” in S. 10 (3) (c) should not 
be read in a narrow sense of a landlord’s 
personal needs only but should be given 
a liberal interpretation. The wider inter- 
pretation earlier given by Courts had 
been given effect to in the amending Act 
23 of 1973, under S. 10 (3) (a) (i) to (ii) 
of. the Act. There cannot be any objection 
in principle in applying this expanded 
Interpretation to cases falling under Sec- 
tion 10 (3) (c) as well. It also stands to 


reason, justice, equity and good conscience . 


that if a landlord or a landlady can secure 
accommodation either for himself or her- 


self or any other members of 
his or her family, the landlord 
cor landlady as the case may be 
should be enabled to recover additional 


accommodation also for himself or her- 
self and the members of the family. 
(1976) 2 Mad LJ 520, Not Foll. Case law 
discussed. (Para 9) 
Cases Referred: Chronological Paras 
(14980) 1 Mad LJ 212 : 
(1980) 2 Mad LJ 283 

(1976) 2 Mad LJ 520 . 

(1970). 1 Mad LJ 533 

AIR 1968 Mad 70: (1967) 2 Mad LJ 81 
(1963) 1 Mad LJ 97 

(1961) 1 Mad LJ 184 


“Against order of 7th Judge, Sm. C. E, 
Madras in H.R.A. No. 1279 of 1979.. 
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R. V. Dharmalinga-Mudaliar v. K. Annamalai 


A.L R. 


-- À. Kamala Devi and C. Hanumantha 
Rao, for Petitioner; P. R. Varadarajan, 
for Respondent. 


ORDER:— The only contention urged 
in this civil revision petition at the in- 
stance of the tenant is that the applica- 
tion filed by the respondent herein under 
S. 10 (3) (c) of the Tamil Nadu Buildings 
(Lease and Rent Control) Act 18 of 1960, 
as amended by Act 23 of 1973, (herein- 
after referred to as the Act) for an order 
of eviction against the petitioner is not 
maintainable. The petitioner is a tenant 
in respect of the first floor in premises 
No. 76 T. K. Mudali St. Choolai, Madras 7 
on a monthly rent of Rs. 85. Admittedly, 
the respondent is the landlord of the pre- 
mises,- According to the case of the re- 
spondent, his first wife’s ‘son, who is 
working as an Executive Engineer in the 
Corporation of Madras, requested the re- 
spondent to provide him with a portion 
in order to set up his family separately 
and that in May 1976, when the second 
floor portion fell vacant, the respondent 
made it available to his son. Alleging that 
the second floor portion has _ asbestos 
roofing, which makes the premises very 
ho: during day time, that the roofing had 
also developed leakage and that there is 
no water facility available for the family 
of his son, his wife and two children, the 
respondent filed an application under 
S. 10 (3) (c) of the Act, for an order of 
eviction against the petitioner herein in 
respect of the first floor under his occu- 
pation after terminating the tenancy by 
notice. : 


2. The petitioner resisted the applica- 
tion by contending that the petition jis 
not maintainable and that the application 
for eviction had been filed on account of 
the refusal of the petitioner to accede to 
a demand for higher rent by the respon- 
dent. The application for eviction | was 
also characterised as mala fide. 


3. On a consideration of the oral as 
well as the documentary evidence, the 
learned Rent Controller held ‘that the 
application for eviction’ filed by the ` re- 
spondent herein is not maintainable and 
that it is also not bona fide, On this con- 
clusion, the application was dismissed. 
Aggrieved by this, the respondent pre- 
ferred an appeal in H.R.A. No. 1279 of 
1979 to the appellate authority (7th 
Judge, Court of Small -Causes), Madras, 
The appellate authority held that the pe- 
tition for eviction is maintainable and 
that the application is also bona fide and 
genuine. The question ʻof relative hard- 
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- ship ‘was atso considered by.the appellate 
authority and it was found that greater~ 
hardship would be caused to:the son of 
the respondent by not making the addi- 
tional accommodation available to - him 
than the hardship’ that the petitioner 
would be put to as a result of the pass- 
ing of the order of eviction. On these 
conclusions, the dismissal of the applica- 
tion for eviction was set aside and an 
order of eviction was passed. 

4. The principal objection raised by 
the learned counsel for the petitioner is 
that the respondent cannot maintain an 
application for an order of eviction under 
S. 10 (3) (c)-of the Act, on the ground 
that such additional accommodation is 
required for his son. Elaborating this 
contention, it is urged that it would be 
open to the landlord to ask for additional 
accommodation for himself and not on 
the ground of the requirement of his son 
or any other member of his family. On 
the other hand, the learned counsel 
for the respondent contends that the 
wider interpretation put upon the word 
‘landlord’ by Courts having been accept- 
ed by the Legislature, it stands to reason 
that. the additional accommodation need 
not be personal only to the landlord and 
that such accommodation could also be 
secured for and on behalf of himself or 
for his son or other members of his 
family as well. 

5. Before proceeding to consider the 
rival contentions raised, the provisions 
of the section in. so far as they are rel- 
evant may be referred to. S. 10 (3) (c) 
of the Act runs thus— 
` “A landlord who is occupying only a 
part of a building, whether residen- 
tial or non-residential, may, notwithstand- 
ing anything contained in clause (a), ap- 
ply to the Controller for an order direct- 
ing any tenant occupying the whole or 
any portion of the remaining part of the 
buiiding to: put the landlord in possession 
thereof, if he requires additional accom- 
modation. for residential purposes or for 
purposes of a business which he is carry- 
ing on, as the case may be.” : 
. 6 The scope and amplitude of .the 
requirement intended by the use of the 
words ‘if he requires additional accom- 
modation for residential purposes or for 
purposes of a business which he is carry- 
ing on’ has to be ascertained. The. word 
‘Iandlord’ .as it stood. originally had „been 
interpreted in several decisions of | this 
court, ‘Venkatadri ..J.. in, _Kolandaivelu 
Chettiar v. Koolayana Chettiar, 1961-1 
Mad LJ. 184 held that the word -‘land:-.. 
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lord’. cannot. :he. treated as: rigid, - but 
should be interpreted in an elastic .man- 
ner to include a dependent as well. This 
interpretation: was given in the light .of 
the provisions of Tamil Nadu Act 18 of, 
1960. Likewise, in Kangu v. Ahmed- 
unnissa Begum, 1963-1 Mad LJ 97, Veera- 
Swami J, as.he then was, had occasion to 
interpret S. 7 (3) (c) of Tamil Nadu Act 
25 of 1949. This section, it may be no- 
ticed, is comparable to S. 10 (3) (c) of the 
Act. In that case, the application was 
filed on the ground that the landlady’s 
son-in-law who was practicising as a 
doctor required a portion of the premises 
for opening a clinic and it was not dis- 
puted that the son-in-law and the daugh- 
ter with their children were living in 
the same house. A wider interpretation 
of the words ‘his own | occupation’ in 
S. 7 (3) of the Act was given by the Rent 
Controller as well as the appellate auth- 
ority and the propriety of this view was 
canvassed before this court. 


A literal construction of the words ‘if 
he requires additional accommodation for 
residential purposes or for purposes’ of 
a business which he is carrying on’ wag 
attempted and an argument was raised 
that merely because the son-in-law hap- 
pened to be living with the landlady, 
that would not enable the landlady ta 
secure additional accommodation for resi- 
dential purposes or for purposes of the 


‘business which he was carrying on. Vee- 


raswami J; as he then was, observed at 
page 99 thus:— z 


_ "I am also inclined to take the view 
that the words ‘for his own occupation’ 
should receive a liberal interpretation. 
If that is so, there is no reason why a dif- 
ferent principle should apply to clause (c)’ 
of sub-sec, (3) of S. 7. The words ‘if he 
requires’ in that provision should, in my 
opinion, be understood in the same libe- 
ral sense as the words ‘his own occupa- 
tion’ in clause (a) of that sub-section 
have been understood. What is meant, as 
I think by the words ‘his own occupation’ 
or ‘if he requires’ is that the requirement 
is not that of a stranger. It is not neces- 
sary to attract those words that the 


` need should be personal to the landlord. 


But where the line should be drawn will 
depend upon the particular facts in each 
case, It may, however, be generally stat- 
ed, without intending to be precise or 
exhaustive, that the need of close rela- 
tions who happen to live with the land- 
lord or landlady may well satisfy the 


-Words ‘his own occupation’ -or ‘if he re- 
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quires’, I do not say that the: relationship 
is the only test. Dependency, social- cus- 
toms, and habits, usage, practice of a 
particular community and like considera- 


tions ‘may well be taken into account in- 


determining .whether the requirement of 
those ‘words is satisfied.” 


7. Ultimately, it was held that the 
words ‘if he requires’ should not be read 
in a narrow sense of a landlord’s personal 
needs, but that the requirement of the 
landlord’s ` family would also be within 
the expression’ ‘Sf he requires’ 
this view, the order of eviction was up- 
held. Again in Saraswathi v. Vadivelu 
Chettiar, 1967-2 Mad LJ. 81: (AIR 1988 
Mad 70), Ramaprasade Rao J. as'he then 


was, had occasion to consider the ques- - 


tion whether a landlady could maintain 
an application for an order of eviction 
on the ground that the premises was re 
quired for the business carried on by 
her husband, An objection was raised 
that as the premises was not required by 
the landlady, but only for her husband, 
the application for eviction was not 
maintainable, In dealing with this objec- 
tion, the learned Judge held that the 
word ‘landlord’ appearing in S. 10 (3) (a) 
(ii) should receive the same liberal’ in- 
terpretation and that the expression 
‘landlord’ appearing both in the old and 
in the new Acts do bear the same mean- 
ing and connotation. 


It was pointed out that the addition of 
the expression ‘son’ by amending Act 18 
of 1960, was for the purpose of making 
the benefit of the legislation available to 
the son as well and that the exclusion of 
or the enumeration of the other depen- 
dants cannot lead to the irresistible con-- 
clusion that the Legislature by necessary 
implication intended to exclude such 
dependants from obtaining such benefits. 
To arrive at this conclusion, the learned 
Judge relied upon the following passages 
in Maxwell on the Interpretation of Sta- 
tutes 12th Edn. at pages 92 to 95 under 
the caption of ‘Beneficial Construction’;— 

S It is said to be the duty of the 
Judge to make such construction of a 

` statute as shall suppress the mischief and 

advance the remedy....... Even where the 
usual meaning of the language falls short 
of the whole object of the Legislature, 4 
more extended meaning may be 
attributed to the words, if they 
are fairly susceptible of, ` it 
The construction must not, of course, ba 
strained to include cases plainly omitted 
from the natural meaning of the words 
w+... If, however, there are 
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in the Act showing that the phraseology 
is used in a larger sense than its ordinary 
sense, that sense may be given to it.” 

8 Under the: caption ‘Construction 


most agreeable to justice and reason’ at. i 


page 199, it: ‘is observed as under:-— 


“In determining aes the Tota ob= 
ject of the Legislature, or the meaning of 
its language, in any particular passage, it is 
obvious that the intention which appears 
to be most in accord with convenience, 
reason, justice and legal principles 
should, in all cases of doubtful significa 
ance, be presumed to be the true one.” 


9. Ultimately, the learned Judge obs 
served as follows:— 


“I do not think that a beneficial. con- 
struction—a construction in consonance 
with justice, equity, reason and good 
conscience— would exclude a request by 
a landlady for being put in possession of 
her building for the use and occupation 
by her husband for his business, In Hindu 
society it is the legitimate duty „of the 
wife to provide comfort to her husband 


and a fortiori it is so far furtherance of - 


the interests of the business of her hus- 


band in which it can safely be presumed . 


that she is vitally interested. 4 


However, in A. Muthukumaraswami Ve 
A. Devaraj, 1976-2 Mad LJ 520 Rama- 
prasada Rao J. as he then was, held that 
the failure on the part of the Legislature 
to expand the definition of 
‘landlord’ in S. 10 (3) (c) when it amend- 
ed the word ‘landlord’ in S. 10 (3) (a) (i) 
to (iii) by Act 23 of 1973, would make it 
clear that it would not be. within the 
canon of propriety to interpret the 
expression ‘landlord’ appearing in S. 10 
(3) (c) of the Act liberally, But it must be 
remembered that in K. C. Devassy v.' Tha 
State of Madras, 1970-1 Mad LJ 533, a 
Division Bench of this court held, even 
on the language of S. 10 (3) (a) (i) of 
Tamil Nadu Act 18 of 1960, as it then 
stood, that the words ‘for his. own occu- 
pation or. for the occupation of his. son’ 
would include his daughter as -well, In 
dealing with this question, Veeraswami 
C. J. observed thus (at p. 534):— 


“But, since the Legislature has also 
used the language ‘for the occupation of 
his son’ it is urged that this is an indica- 
tion that, at least, a daughter is not taken 
into account, The rationale behind the in- 
clusion of the son is that the grourid of 
eviction should be available to a land- 
lord for the occupation of his nearest 
kith and kin. Where to draw ‘the line 


the word . 


à 
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may be left to particular cases. But the 
case of a daughter is to our mind a forti- 
ori and, we can see no reasonable justifi- 
cation for differentiating a son from a 
daughter in the matter of requirement 
of the landlord for purposes-of his own 
occupation. It should not be lost sight 
of that the statutory protection of ten- 
ancy is a departure from the normal 
provision controlling the relationship of 
landlord and tenant under the Transfer 
of Property Act, and, we should think, 
that for that reason, it should receive a 
liberal interpretation so as to mitigate, 
where necessary, the rigour on the land- 
Jord. That is not to say that, on a matter 
like that, one is expected to lean in fa- 
vour of a landlord. We suggest no such 
thing at all, but, in balancing the facts, 
a reasonable view should be taken as to 
who is the nearest kith and kin the ne- 
cessity of whose occupation in the pre- 
mises may be viewed as the necessity of 
the landlord’s own occupation.” 

From the above observations, it is clear 
that though a daughter was not specifi- 
cally included within the definition ‘for 
his own occupation or for the occupation 
of his son’, yet, as a matter of interpre- 
tation, it was held that the Legislature 
intended a daughter also to be included 
within the meaning of S. 10 (3) (a) (i) of 
the Act. It is necessary to rémember that 


it is this extended and expanded inter- . 


pretation that was recognised, accepted 
and also given effect to by the amend- 
ment Act 23 of 1973 which by Sec. 3 (3) 
inserted S. 2 (6A) which included in the 
definition ‘member of his family’ in rela- 
tion to a landlord, his spouse, son, daugh- 
ter, grand child or dependant parent. By 
the same Act, under S. 10 (2) for the 
words ‘his son’ wherever they occurred 
the words ‘any member of his family’ 
were substituted, The background which 
lead to the introduction of this amend- 
ment would thus clearly - establish that 
this wider interpretation earlier given by 
courts and referred to above was accept- 
ed and had been given effect to in the 
statutes, though under S. 10 (3) (a) (i) to 
(iii) of the Act. Yet, when the ` Legisla- 
ture thought fit to accept this expanded 
interpretation of the word ‘landlord’ it is 
too much to say there was a conscious 
omission on its part not to give effect to 
it with reference to S. 10 (3) (e) or the 
Act alone, 

I am not able to appreciate that there 
is any indication that there was any such 
deliberate or conscious omission on the 
part of the Legislature, especially when 
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it had accepted the wider interpretation 
put by this.court in K. C; Devassay v. 
State of Madras, 1970-1 Mad LJ 533. Fur- 
ther, there cannot be any objection in 
principle in applying this expanded in- 
terpretation which had been. made the 
basis of the legislation for Act 23 of 
1973, to cases falling under S. 10 (3) (c) 
as well. It also stands to reason, justice, 
equity and good conscience that if a land- 
lord or a landlady can secure accommo- 
dation either for himself or herself or 
any other member of his or her family, 
the landlord or landlady as the case may 
be should be enabled to recover addi- 
tional accommodation also for himself or 
herself and the members of the family. 
The reliance placed by the learned coun- 
sel- for the petitioner on the decision in 
A. Muthukumaraswami v. A. Devaraj, 
1976-2 Mad LJ 520 and M. Ramalingam 
v. V. Kodandaraman, 1980-2 Mad LJ 283, 
cannot, therefore, be of any avail to the 
petitioner. In Surekha v. The United 
Bank of India, 1980-1 Mad LJ 212, a wider 
interpretation of the words ‘if he requires 
additional accommodation for residential 
purposes or for purposes of a business 
which he is carrying on’ in S. 10 (3) (c) 
of the Act has been accepted after re- 
viewing the earlier cases on the subject. 
Under these circumstances, the applica- 
tion filed by the respondent herein for an 
order of eviction against the petitioner 
under S. 10 (3) (c) of the Act was clearly 
maintainable. - 


10. The evidence of P. W. 1 discloses 
that ‘the second floor, wherein the son 
of the respondent is now residing has 
been provided with asbestos roofing and 
is devoid of any water facility and there- 
fore there is nothing wrong in the respon- 
dent entertaining a desire that his son 
should be accommodated more comfort- 
ably whereby he can live peacefully 
with his wife and: two children. The re- 
quirement of the respondent on this 
ground cannot, therefore, be said to be 
either mala fide or is otherwise motivat- 
ed. The only other consideration that 
would be relevant is whether the order 
of eviction should be refused on the 
ground of relative hardship. It is not the 
ease of the petitioner that it is impossible 
to secure similar accommodation in the 
locality. Indeed under Ex. P-3, the re- 


Joinder notice sent by the respondent 
herein to the petitioner, a request is 
made by the respondent that.he may 


place the first floor at his disposal and 
occupy the Second floor. - 
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This stand taken by the 
tion for eviction is not actuated by any 
design or oblique motive but is only bona 
fide, further establishes that the peti- 
tioner had been offered alternative accom- 
modation in the very same premises. The 
petitioner would, no doubt, say that the 
son of the respondent should continue to 
reside in the second floor as before, but 
certainly that is not very reasonable at- 
titude on ‘the part of the petitioner. It 
is certainly open to a landlord to ask for 
additional accommodation in order to 
enable his son to live comfortably with 
the members of his family enjoying all 
facilities and it is not for the tenant to 
state that this should not be done on 
question of relative hardship. As pointed 
out earlier, there is absolutely no hard- 
ship to which the petitioner will be sub- 
jected by an order of eviction being 
passed against him. Under these circum- 
stances, the order for eviction passed by 
the appellate authority is upheld and the 
civil] revision petition is dismissed with 
costs. This petition having been set down 
for being mentioned the court made the 
following order:— 

The learned counsel for the petitioner 
prays that the petitioner may be granted 
some time to vacate the premises and the 
learned counsel for the respondent has 
no objection for granting three months’ 
time to the petitioner for this purpose. 
Accordingly, the petitioner will have 
three months’ time from 30th March 
1981, to vacate and hand over vacant 
possession of the premises to the respon- 
dent, 

Order accordingly. 


AIR 1981 MADRAS 316 
VENUGOPAL, J. 


Union of India, Appellant v. Tamil 
Nadu Small Industries Corporation Ltd., 
Respondent. 


Second Appeal No. 2464 of 1977, DJ- 
31-3-1981.* 

Civil P. C. (5 of 1908), S. 80. — Suit 
against Central Government relating to 


railway — Statutory requirement — No- 
tice left at the office of General Manager 
in the hands of a responsible senior offi- 
cial — Notice left at the office held duly. 
complied with the statutory requirement 


; "Against decree of Dist. J., Tiruchirapalli 
in A. S. No. 110 of 1975. 
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Union of India v. T. N. Small Industries Corpn. Ltd. 


respondent, `` 
apart from making it clear that the peti- 


A.GR.. 


under S. 80 — Personal- notice not a.con- - 
dition -precedent to the institution of the 


suit, Case law discussed. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1963 Assarn 179 2 


AIR 1960 Ker 135: ILR (1959) Ker 1135 
aa 2 


AIR 1958 SC 274 -2 
AIR 1958 Pat 489 2. 
AIR 1953 Mad 838 2 

P. S. Srisailam, for Appellant; K; 


Chandrasekharan and K. Swaminathan, 
for Respondent. 


JUDGMENT:— The defendant is the 
appellant before this court and the plain- 
tiff is the respondent. The plaintiff com- 
pany placed orders with Messrs. Hindus- 
tan Steel Ltd., Calcutta, for 24-4 metric 
tons for the Trichy unit and 23-9 metric 
tons for Tanjore unit. The two consign- 
ments were loaded from Durgapur Steel 
Plant in two separate wagons. When the 
wagons arrived at Tiruchi goods-yard 
there was shortage in weight. The plain- 
tiff filed a suit against the defendant for 
recovery of a sum of Rs. 3451-78 being 
the value of the shortage of the Tanjore 
consignment and Rs. 6442-02 being the 
value of the shortage of the Tiruchi con- 
signment, They have also claimed weigh- 
ment and demurrage charges for the 
Tanjore consignment. The defendant re- 
sisted the claim on various grounds and 
one of the pleas taken was that the plain- 
tiff must strictly prove service of valid 
notice as required under S, 78-B of the 
Indian Railways Act and Sec. 80 of the 
Civil Procedure Code. The trial court 
rejected all the contentions of the defen- 
dant and decreed the suit and this was 
confirmed in appeal by the lower appel- 
late Court. Hence the present second 
appeal. 


2. The learned counsel for the defen- 
dant-appellant contended that notice _is 
a condition precedent to the institution 
of the suit against the Government and 
in the case of a suit against the Central 
Government relating to the railways, the 
notice must be sent to the General Man- 
ager of that railway as required under 
S, 80 (1) (b) of the Civil Procedure Code 
and as there is non-compliance of this 
statutory requirement, the plaintiff’s suit 
is bound to fail. In support of his con- 
tention, the learned counsel relied on 
a decision of the Kerala High Court re- 
ported in Dahyabhai Patel & Co, v. The 
Union of India, represented by the Gen- 
eral Manager, Southern Railway, Madras, 
ILR (1959) Ker 1135: (AIR 1969 Ker 135). 
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In- the- decision relied on, the Kerala 
High Court has- held that the’ provisions 
of S. 80 C.P.C. are explicit and manda- 
tory and should be strictly complied 
with, and a notice sent to the Chief Com- 
mercial Superintendent cannot be treated 
as notice under S. 80 (1) (b) which should 
be addressed to the General Manager- of 
the Railway and as the notice was wrong- 
ly addressed, it is defective and there is 
no compliance of S. 80 (1) (b) C.P.C. In 
the case reported in Union of India v. 
Suraj Bhan Khandelwall, AIR 1963 Assam 
179 the notice under S. 80 C.P.C. was 
addressed to the Deputy Chief Commer- 
cial Superintendent, and the question 
arose whether the statutory requirement 
under S. 80 (1) (b) has been complied 
with. It was held that all that is requir- 
ed to be done under S, 80 C.P.C. is that 
the notice should have been either deli- 
vered to the General Manager or left at 
the office of the General Manager and 
personal delivery is not required as a 
condition precedent and if the notice is 
left at the office of the General Manager 
in the hands of a responsible senior offi- 
cial of the office, both the letter and the 
spirit of the section must be deemed to 
have been complied with, In Lakshmi- 
narayan v. Union of India, AIR 1958 Pat 
489, the suit was against the Union of 
India, in respect of a claim for non-deli- 
very of goods by the East Indian Rail- 
way, and a notice under S. 80 C.P.C. 
served on the management of the rail- 
way was held to be valid even though 
the notice was not served on the manage- 
ment of the South Indian Railway which 
was the despatching railway. In Gover- 
nor-General in Council v. Sankarappa, 
ATR 1953 Mad 838, notice claiming dam- 
ages for loss of goods in railway transit 
was sent to the Member-in-charge of the 
Railway Board and was forwarded by the 
Railway Board to the General Manager, 
M.S.M. Railway as the competent auth- 
ority and it was held that the notice was 
a proper notice under S. 80, C.P.C. In 
Dhian Singh Sobha Singh v. Union of 
India, AIR 1958 SC 274, the Supreme 
Court has held (at p. 275):— 

“Though the terms of S. 80 are to be 
strictly complied with, it does not mean 
that the terms of the notice should be 
scrutinised in a pedantic manner or in a 
manner completely divorced from com- 
mon sense.” 


From the decision cited above it can be 
seen that there is no requirement under 
S. 80 C.P.C., that the statutory . notice 
must be addressed to any particular per- 
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.the Chief Commercial 


,on the General Manager or 
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son; much: less the General Manager. 
The requirement under S.-80 C.P.C., is 
that the notice should either have -been 
delivered to the General Manager or ‘left 
at the office of the General Manager; 
and if the notice is left at the Office of 
the General Manager, there is compliance 
of S. 80 C.P.C. personal notice to the 
General Manager is not required or con- 
templated under S. 80 C.P.C. The office of 
the General Manager being big one with 
many officers working under him and if 
the notice is left at the office of -the 
General Manager in the hands of a res- 
ponsible senior official of the office both 
the letter and spirit of S. 80 C.P.C. must 
be taken to have been complied with. In 
the present case S. 80 C.P.C. notice was 
addressed to the Chief Commercial Sup- 
erintendent, Madras. The office of the 


Chief Commercial Superintendent and 
the office of the General Manager are 
housed in the same building in Park 


Town, Madras, The allegation in para- 
graph 10 of the plaint is— 


“The plaintiffs issued a notice under 
S. 80 C.P.C. addressed to the Chief Com- 
mercial Superintendent, Southern Rail- 
way by their advocates notice dated 
29-11-1970 by registered , post and the 
same was received by the defendants on 
30-11-1970.” 


3. The defendant in this case is Union 
of India, represented by the General 
Manager, Southern Railway. This allega- 
tion in the plaint has not been denied in 
the written statement filed by the defen- 
dant. S. 140 of the Indian Railways Act 
provides that any notice required or au- 
thorised by this Act to be served on 
a railway administration may be served, 
in the case of a railway administration 
by the Government, on the Manager or 
Superintendent. 
Though this may be for the purpose of 
the Railways Act what requires to be 
noticed is the statutory provision which 
provided for notice being served either 
the Chief 
Commercial Superintendent thus equat- 
ing both for purpose of receiving statu- 
tory notices under the Railways Act. 
Viewed against the background of these 
facts, there is every justification to hold 
that the notice in the instant case com- 
plies with the statutory requirement 
under S. 80 C.P.C. as it is a notice left at 
the office of the General Manager in. the} 
hands of a responsible senior official. The 
learned counsel for the appellant. ¢con- 
tended that as there is a conflict between 
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the decisions. reported in Union of India 
v. Suraj Bhan Khandelwall, AIR 1963 
: Assam 179 and- Messrs. Dahyabhai. Patel 
. & Co. v. Union of India, represented by 
the: General Manager, Southern Rail- 
„way, Madras. ILR (1959) Ker 1135, and the 
unréported decision of a learned single 
Judge of this court in C. S. No. 231 of 
1974, dated 27-7-1976, the case may be 
referred for decision to a Division Bench. 
Whether there is compliance with the 
requirement of S. 80 C.P.C. in any parti- 
cular case is essentially a question of fact 
depending on the facts and circumstances 
of each case. No legal principle or test 
can be evolved for application and deter- 
mination as to when exactly the require- 
ment under S. 80 C.P.C. can be said to 
have been complied with in- any parti- 
cular case. It may ultimately depend 
upon the facts and circumstances of each 
case. There is no need to’ refer this case 
to a Division Bench for decision, 

4. In the result, the second appeal 
fails and stands dismissed; in the cir- 
Clinatances, without costs, 

: Second Appeal dismissed. 
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G.- N. Venkataswamy, Petitioner v. 
Tamil Nadu Small Industries Develop- 
ment Corporation Ltd, and others Re 
spondents. 

W. P.. Nos. 3427 of 1977 ete., Dj- 7-10- 
1980. .. 

Tamil Nadu Revenue Recovery Act 
(2 of 1864), Section 52A (as amended by 
Act 12 of 1972) —— Constitutional vali- 
dity — Section 52A as amended is ultra 
vires the powers of State Legislature. 

The amounts due to the Corporations 
viz, Tamil Nadu Small Industries De- 
velopment Corporation Ltd. and such 
other Corporations are not land revenue, 
as ordinarily understood, nor are the 
said amounts due to the State, The Cor- 
porations are all companies incorporated 
under the Companies Act, 1956, and 
are called Government Companies. 
Therefore these Corporations © are dif- 
ferent from the Government, even 
though their shares had been contribut- 
ed, underwritten or guaranteed by the 
State Government. These two admitted 
positions have to be taken into account 
before we’ can “consider whether the 
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State Legislature is competent to enact 
the provision in question for recovery 
of the amounts due from any person 
to the different Corporotions in the 
same manner as arrears of land revenué, 
under the provisions of the Act. F 
(Para 27) 
The function of the Lists in the Se- 
venth Schedule to the Constitution is 
only to demarcate the legislative fields 
between Parliament and the States and. 
not to confer any power; each of the 
Union and State Lists starts by enume- 
rating first, entries dealing with general 
Legislative powers as distinct from 
taxation power entries which are sepa- 
rately enumerated thereafter, While 
interpreting. the entries, it is the duty 
of the Court to interpret them in their 
plain, natural and grammatical mean- 
ing and read them in their fullest and 
widest amplitude so as to exterid their 
scope to all ancillary and subsidiary 
matters which can reasonably and 
fairly -be comprehended in ‘them. 
. _ (Para 25) 
It is against the background of these 
general principles, we have to consider 
the scope of Entries 43 and 45 of List: 
II of the Seventh Schedule to the Cons- 
titution and to find out whether the 
impugned Section 52-A falls within the 
scope of those Entries, (Para 26) 


` Entry 43 of List II deals with public 
debt of the State. The expression ‘“pub- 
lic debt” has a meaning of its own as 
reflected in the Public Debt Act, 1944. 
The expression connotes only borrow- 
ing by the Government from the public 
and does not take in any amount paya- 
ble by the public to the Government 
much less to the Corporations in ques- 
tion. Entry 43, therefore, cannot be reli- 
ed upon to support the competency of 
the State Legislature to enact S, 52-A. 

(Paras 16, 19) 


Now, Entry 45 of List If deals with, 
inter alia, land revenue and collection 
of land revenue. The Act was enacted 
to consolidate the Laws for the recovery 
of arrears of revenue in the then 
Madras Presidency. In fact, the Act 
provided in: Section 62 thereof that Re- 
gulations I and JI of 1803 shall be in- 
operative as respects arrears of revenue | 
recoverable under the Act: The Act 
however, had not completely replaced 
Regulations I and H of 1803 and Regu- 
lation X of 1831, as is apparent from: 
Sections 62 and 63 of the Act. Conse- 
quently ‘it: is'clear that’ the Act confined 
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itself to the recovery of land revenue 
proper. : [Paras 30, 34) 


` Thus, Entry 45 of List I- deals- only 


with ‘land revenue payable to the State. 


and it has nothing whatever: to do with 
any amount payable by any person to 
anybody else.- Therefore prima ` facie 
the State Legislature, under the said 
Entry, will have no power to enact a 
law for the purpose of collecting the 
dues owed by a person to a Corpora- 
tion like the Tamil Nadu Small Indus- 
tries Development Corporation Ltd. and 
such other Corporations. (Para 46) 


When an expression like ‘land re- 
venue’ has acquired a definite and well- 
understood meaning ‘before the promul- 
gation of the Constitution and it is in 
that meaning the said expression has 
been used in the Constitution, it is not 
open to the State Legislature by a fic- 
tion to treat something which is not 
Jand revenue as land revenue and makè 
a law with respect to the same. 

(Para 49) 

For these reasoris it must be held that 
Section 52-A, as introduced by the 
Tamil Nadu Act 12 of 1972, is ultra 
vires the powers of the Tamil Nadu 
Legislature, AIR 1958 SC 560. AIR 1958 
Mad 539 and (1967) 1 Andh WR (HC) 
399, Foll. (Para 58) 


Cases Referred : Chronological Paras 


AIR 1980 SC 801: 1980 All LJ 354 55 
(1975) 88 Mad LW 383 . 57 
(1973) W. P. No. 3421 of 1971, D/- 19-7- 

1973 (Mad), Hajee M. N., As. Mohamed 
. Ibrahim v. -Regional Dy. Director of 

Industries and Commerce, Trichy 57 
AIR 1972 SC 425 ne N 20, 24 
AIR 1971 SC 792: 1971 Tax LR 4 20, 23 
AIR 1967 SC 1643:1967 All LJ 813 


20, 27 

(1967) 1 Andh WR (HC) 399 41, 45 
AIR 1964 Cal 165 4, 12,. 15 
AIR 1963 SC 222 52 
(1962) 46 ITR 104 (Cal). ; 15 
AIR 1961 SC 828 ` - 53 
AIR 1958 SC 560 42, 48, 44, 59 
AIR 1958 Mad 539: (1958) 2°Mad LJ 
117 38, 41. 45 
ATR 1956 SC 20: 1956 Cri LJ 129 15 
(1956) 30 ITR 635 (Cal) 35 
AIR 1956 Hyderabad 79 . 42, 48 
AIR 1953 SC 244 : 1953 Cri LJ 1094 47 
AIR 1952 SC 75: 1952 SCR 284 : 1952 
Cri LJ 510 20. 21 
AIR 1941 Cal 167 i 15 
AIR 1917 PC 42- > ILR 40 Mad 886 : -15 
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D. Raju, Œ- R, Krishnamurthi, M. N.. 
Krishnamani, J. R. +K. Bhavanandam, 
V. Radhakrishnan,. S,-Ramalingam. - K. 
Ramachandran, M: Velusami, K. T, Pal- 
pandian,: E Padamanabhan, R.- Muthu- 
kumaraswami, . P. Veeraraghavan, - G. 
Subramaniam, B. Kumar, S. Jagadeesan, 
M. Muthuswami, P. Vedavalali, K, 
Doraiswami, G. Ramaswami. for N. 
Ganapathi, -A. Thirumoorthy, Titus Jesu- 
doss, ` Nalini Chidambaram. E. S.- Govin- 
dan and T. V. Ramanujam, for Peti- 
tioners; Advocate General assisted by 
Govt. Pleader and T, R. Rajagopalan, 
R. Mohan, R. Krishnamurthi Dulip 
Re~. 
spondents. 

ISMAIL, C. J.:— This batch of writ 
petitions raises common questions re- 
garding the validity of Section 52-A of 
the Tamil’ Nadu Revenue Recovery Act 
(I of 1864) as amended by the Tamil 
Nadu Act 12 of 1972, hereinafter refer- 
red to as the Act. The said Section 52-A 
reads as follows:— . 

“52-A, Recovery of sums due to the 
Tamil Nadu Agro-Industries Corporation 
and another. Corporations etc:— with- 
out prejudice to any other mode of re- 
covery which is being taken or may be 
taken, all loans granted and all ad- 
vances made to any person — 

(i) by the ‘Tamil Nadu Agro Industries 
Corporation Limited, Madras or 

(ii) by’ such other Corporation (the 
shares of which have been contributed, 
underwritten or guaranteed by the State 
Government) as may be notified in this 
behalf by the State Government in the 
Tamil Nadu Government Gazette, or 

(iii) from out of the Amalgamated 
Tamil Nadu Shares of the Post War 
Services Reconstruction Fund and the 
Special Fund for Reconstruction and 
Rehabilitation of | Ex-servicemen, to- 
kether with interest on such loans and 
advances, and all sums due to the Cor- 
porations mentioned in Clauses (i) and 
(ii) may be recovered in the same man- 
ner as arrears of land revenue’ under 
the provisions of this Act.” ts 
Pursuant to Section 52-A (ii) the Gov-, 
ernment of Tamil Nadu have from time 
notifying 
the Corporations such as the State In- 
dustries Promotion Corporation of Tamil 
Nadu Ltd. the Tamil Nadu Small In- 
dustries Development Corporation Ltd., 
the Tamil Nadu Industrial Investment 
Corporation Ltd, the Tamil Nadu Small 
Industries Corporation Lid, the Tamil, 
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‘Nadu Textile Corporaiton Ltd, the 
Tamil Nadu- Handicrafts Development 
Corporation, the Tamil Nadu Ceramics 
Ltd, the Tamil Nadu Handloom Fin- 
ance and Trading Corporation Ltd., the 
Tamil Nadu Theatre Corporation Ltd., 
the Tamil Nadu Forest Plantation Cor- 
poration Ltd, the Tamil Nadu Tea 
Plantation Corporation, the Tamil Nadu 
Dairy Development Corporation, the 
Tamil Nadu Harijan Housing and Deve- 
lopment Corporation, the Tamil Nadu 
Sugar Farm Corporotion and others, as 
Corporations for the purpose of the said 
section. The petitioners in these cases 
have borrowed monies from some ol 
these Corporations which have been im- 
pleaded as respondents in these writ 
petitions, For the purpose of recovering 
the amounts due from the petitioners to 
the said Corporations, proceedings were 
initiated under the Act and the Tahsil- 
dars concerned have issued notices call- 
ing upon the petitioners to pay the 
amounts and in certain cases, distraint 
orders have also been made. 

2. The petitioners have come to this 
Court under Article 226 of the Consti- 
tution of India complaining against the 
said action on the ground that Sec. 52-A 
of the Act is itself ultra vires. Accord- 
ing to the petitioners, the Tamil Nadu 
Legislature lacks competency to enact 
Section 52-A because none of the en- 
tries contained in List II or List IN of 
the Seventh Schedule to the Constitu- 
tion will cover the Section in question. 
Their further contention is that the 
said Section violates Article 14 of the 
Constitution, because it confers an un- 
guided power on the State Govern- 
ment to notify any Corporation, pro- 
vided its shares have been contributed, 
underwritten or guaranteed by the 
State Government, without declaring ar 
disclosing any legislative policy in that 
behalf, Yet another contention of the 
petitioners also relates to Article 14 of 
the Constitution and according to them, 
the Legislature has treated unequals as 
equals in violation of Article 14, They 
also contend that with regard te the 
amounts payable by them to the respec- 
tive Corporations, before the notifica- 
tion of the said Corporations under Sec- 
tion 52-A (ii) of the Act, the provisions 
of the Act cannot be set in motion. 


3. ‘As against this, the case of the 
‘State as well’ as the Corporations, as 
‘put forth in’ the cotnter-affidavits filed 
by them in the writ petitions, is that 
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the law- enacting Section 52-A into the 
Act falls within the Entry 45 of List II 
of the Seventh Schedule to the Consti- 
tution and that therefore the Legisla- 
ture is competent to enact the particular 
Section, They further contend that the 
provisions. of Section 52-A (ii) of the 
Act are not violative of Article 14 of 
the Constitution, because the notifica- 
tion can be made only with regard to 
Corporations, the shares of which have 
been contributed, underwritten or gua- 
ranteed by the State Government and 
therefore there is no violation of Arti- 
cle 14 of the Constitution, 


4. In the course of the arguments 
during the hearing of the writ petitions, 
the learned Advocate General also relied 
on Entry 43 of List II of the Seventh 
Schedule to the Constitution. The learn- 
ed Advocate General obviously drew in- 
spiration for relying upon Entry 3 of 
List II of the Seventh Schedule to the 
Constitution from the decision of the 
Calcutta High Court in N. C. Mukherjee 
and Co. v, Union of India, AIR 1964 Cal 
165. 

5. In view of the above contentions 
of the parties, the primary question 
that arises for consideration is whether . 
the Tamil Nadu Legislature has the 
necessary competence to enact Sec- 
tion 52-A of the Act by the Amending 
Act 12 of 1972. 

6. The Act received: the assent of the 
Governor on the 5th May, 1864, and of 
the Governor-General on the 20th June, 
1864. It was enacted to consolidate the 
laws for the recovery of arrears of reve- 
nue in the then Madras Presidency. The 
preamble to the Act stated :— ` 

“Whereas it is advisable that the laws 
relating to the collection of the public 
revenue should be consolidated and 
simplified; it is hereby enacted as fol- 
lows:” 

Section 1 of the Act defined the term 
“landholder” and also stated: 

“Public revenue due on land shall, 
for the purposes of this Act be taken to 
include : cesses or other dues payable 
to the State Government on. account of 
water supplied for irrigation.” 

According to Section 2, the land, the . 
buildings upon it and its products shall 
be regarded as the security of the pub- 
lic’ revenue. Section 3 provides that 
every landholder shall pay to the Col- 
lector ` or other officer empowered by 
him to receive’ it, the ‘revenue due upon 
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his land on òr before the day on which 
it falls due, according to the kistbandi 
or other engagement, and where no 
particular day is fixed, then within the 
time when the payment falls due ac- 
cording to local usage. Under Section 4, 
when the whole or portion of a kist 
shall not be so paid, the amount of the 
kist or of its unpaid portion shall be 
‘deemed to be an arrear of revenue, Sec- 
tion 5 onwards provide as to how the 
arrears of revenue can be recovered. 
Section 5 itself states :— 

“Whenever revenue may be in ar- 
rear, it shall be lawful for the Col- 
lector, or other officer. empowered by 
the Collector in that behalf, to proceed 
to recover the arrear, together with 
interest and costs of process, by the sale 


of the  defaulter’s movable and 
immovable property, or by execution 
against the person of the de 


‘faulter in manner hereinafter provided.” 


The other sections deal with the man- 
ner in which movable and immovable 
property of the defaulter can be sold 
and execution against the person of de- 
faulter can be effected, 

. 7. Tt has been accepted on all hands 
that the procedures provided for in the 
Act are drastic and summary and that 
the said procedure has been provided 
only for the purpose of speedy recovery 
of the land revenue payable to the 
Government, since the Government re- 
quire the same for carrying on their 
administration. 

8. It is against the. background of 
these provisions contained in the Act, 
we have to consider the question as to 
the validity of S. 52A, 

9. As we have pointed out already, 
the petitioners contend that none of 
the entries contained in List II and 
List III of the Seventh Schedule to the 
Constitution authorises the Tamil Nadu 
Legislature to enact Section 52-A; on 
the other hand, the learned Advocate 
General contends that Entries 3, 43 and 
45 of List II and Entry 43 of List [II of 
the Seventh Schedule to the Constitu- 
tion taken together confer competency 
on the State Legislature to enact 
the Section in question, 

10. Now we ‘shall refer to the Entries 
relied on by the learned Advocate 
General. 

“Entry 3 List If: Administration of 
justice; constitution and organisation of 
all courts, except the Supreme’ Court 
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and the High Court; Officers and ser- 
vants of the High Court; procedure in 
rent and revenue .Courts; fees taken in 
all. Courts except the Supreme Court. 


Entry .43 List H: Public debt of the 
State, - 

Entry 45 List II: Land revenue, in- 
cluding the assessment and collection of 
revenue, the maintenance of land re- 
cords survey for revenue purposes and 
records of rights, and alienation of re- 
venues. - 

Entry 43 List II: Recovery in a 
State of claims in respect of taxes and 
other public demands, including arrears 
of land-revenue and sums recoverable 
as such arrears, arising outside that 
State.” 


11. It is easier to dispose of the claim 
of the learned Advocate-General based on 
Entries 3 and 43 of List II and Entry 
43 in List III of the Seventh Schedule 
to the Constitution. 

12. As far as Entry 3 of List II of 
the Seventh Schedule to the Constitu- 
tion is concerned, as we have observed 
earlier, the learned Advocate-General 
got the inspiration from the decision of 
the Calcutta High Court in N. C. Muk- 
-herjee and Co. v. Union of India, AIR 
1964 Cal 165, already referred to. In 
that case excess profits tax due under 
the Excess Profits Tax Act, 1940, was 
‘sought to be recovered as an arrear of 
land revenue under the Bengal Public 
Demands Recovery Act (3 of 1913) read 
with the Bengal Public Demands Re- 
covery (Validation of Certificates and 
Notices) Act 11 of 1961. One of the 
contentions that was put forward on 
behalf of the petitioners in that case 
was that the West Bengal Legislature 
had no competency to enact the said 
Act. Dealing with that. question, the 
Calcutta High Court held that the said 
Act was within the competency of the 
West Bengal Legislature. Out of the 
two Judges. who constituted the Bench, 
Bachawat, J., after referring. to the 
provisions of the said Act, observed in 
paragraph 15 of his judgment as follows: 

“In my opinion the Bengal Public 
Demands Recovery Act, 1913 may fairly 
be said to be a law with respect to ad- 
ministration of justice, constitution and 
organisation of revenue Courts and 
‘procedure of revenue Courts and with 
respect to land revenue: including the 
‘collection of land: revenue and is well 
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covered by the Entries.3 and 45 of the 
State List. The State. Legislature is 
competent to make such. a . law. It fol- 
lows that the west: Bengal Act XI of 
1961 is also a law with respect to the 
matters enumerated in: Entries 3 and: 45 
of the State List and consequently the 
State- Legislature -has -_power to make 
this law.” 

13. The other learned Judge, namely, 
Chatterjee, J., held that Entry 3 of 
List II completely ‘covered the matter. 
After referring to the provisions of -Act 
3 of 1913, the learned Judge observed 
{at p. 175 of ATR 1964 Cal): 


“I would, therefore, conclude that 
the Certificate Officer, the | Collector, 
the Commissioners and the Board of 
Revenue while dealing with matters 
under the Public Demands Recovery 
Act are Courts’ within the meaning of 
item No. 3 and Public Demands Reco- 
very Act; the Board of Revenue has 
powers to deal with contempt as if it 
were a High Court under Section 7 of 
Act 11/1913 (The Board of Revenue Act). 
The powers, as stated above, 
Tevenue Courts are not confined to par- 
ticular items of revenue but to gene- 
rally all matters of revenue, as may be 
gathered from the: Schedule referred to 
above. I am therefore of opinion that 
the matter is covered by item No, 3 
‘and Act XI of 1961 is a valid Act” ~ 


The said conclusion that the Bengal Act 
was within the competency of the State 
Legislature under Entry 3 of List I 
of the Seventh Schedule to the Consti- 
tution was arrived at on the basis of 
the provisions contained in that Act. 
Bachawat, J., himself referred to. the 
important provisions of the said Ack in 
the following terms; 


“The Certificate Officer may sign ane 
: file a certificate under Section 4-of the 
Act on being satisfied that a ‘public 
demand is due to the Collector; and he 
may sign and file the certificate under 
Section 6 6n being satisfied that a pub- 
- lic demand payable to a person other 
than the Collector is recoverable and 
that recovery by suit is not barred by 
law. The certificate under S. 6 may 
be filed upon the requisition of such 
other person signed and verified in the 
prescribed manner,: the requisition being 
chargeable with the amount of the 
court-fee payable on a plaint for re- 
‘covery of the demand: At ‘the: stage of 


the signing and filing of the certificate © 
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the certificate-debtor. is not heard. 
But at a subsequent stage the 
debtor is entitled to file a peti- 


tion under Section 9 denying his liabi- 
lity and by Section 10.the Certificate 
Officer is required to hear .the petition, 
take evidence -if. necessary. and deter- 
mine whether the- debtor is liable for 
the whole or any part of the amount 
for. which the certificate was signed and 
he may modify or vary the certificate 
accordingly. Section 37 requires the 
Certificate Officer to determine all 
questions arising between the certificate 


- holder and certificate debtor or their 


representatives relating to the making, 
execution, discharge or satisfaction of 
the. certifictae and the confirmation or 
setting aside of a sale held in execution 
of the certificate. By Section 48 every 
Collector and Certificate Officer acting 
in discharge of his functions under the 
Act is deemed to be acting judicially 
within the meaning of. the Judicial Off- 
cers Protection Act, 1850 and by Sec- 
tion 49 they have the powers of a Civil 
‘Court for the purposes of receiving evi- 
dence, administering oaths, and enforc- 
witnesses and com- 
production of documents. 
The orders passed under the Act are 
made subject to appeal, revision and 
review by Sections 51, 58 and 54. Appel- 
late powers are given to the Collector, 
the Commissioner and the Board of 
Revenue and revisional powers are 
given to the Commissioner and the 
Board of Revenue. By Section 56 (2) 
certain provisions of the Indian Limita- 
tion Act, 1908 are made applicable to 


‘all proceedings under the Act as if a 


certificate filed under it were ‘a decree 
of a Civil Court. By Section 57 a 


Certificate Officer is deemed to be a 


Court and any proceedings before him 
is deemed to be a civil proceeding within 
the meaning of Section 14 of the Indian 
Limitation ‘Act, 1908. «It is plain that 
the Certificate Officer is charged with 
the duty to decide disputes in a judicial 
manner. The-parties are entitled as a 
matter. of right to adduce evidence and 
to be heard in support of their claims 
and objections. The Officer is also under 
a duty to decide the matter before him 
on a consideration of the evidence ad- 
duced and in accordance with law. He 
has power to give decisions which of 
their own force bind the parties and he 
truly represents the judicial power of 
the State LERE ETET EEEE I am- satisfied that 


ES 
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the Certificate Officer, the Commis- 
sioner and the Board of. Revenue m 
matters where they adjudicate on the 
rights of the parties, are revenue Courts 
within the meaning of Entry 3 of ‘the 
State list,’’- i re 
_ 14. Most of these important provi- 
sions- are not present in ‘the Act and on 
realising this, the learned . Advocate- 


General himself had to admit that S: 52-A 


of the Act could not be brought 
within the ambit of Entry 3 of 
List TI of the Seventh Schedule to the 
Constitution. 


15. At this stage, it is convenient to 


dispose of the claim of the Jearned Ad- 
vocate-General, based on Entry 43 
List III of the Seventh Schedule to the 


Constitution., We have already extracted, 


that entry. The contention which the 
learned Advocate-General put forward 
before us was put forward ‘before. the 
Caleutta High Court also in the decision 
to which we have drawn attention 


already, namely, N. C. Mukherjee and, 


Co, v. Union of India (AIR 1964 Cal 165). 
In that case Bachawat, J., observed (at 
pp. 170 and 171): ~ ; : 


“Now plainly the Bengal Public De- 
mands Recovery Act, 1913, is not a law 
with respect to -Entry 43 of the Con- 
current List;. it is not a law with re- 
spect to recovery in the State of West 
Bengal of claims regarding public de- 


mands arising outside that State., Under. 


the Bengal Public Demands Recovery 
Act, 1913 there can be no recovery in 
the State of West Bengal of claims in 
respect of public demands arising out- 
side the State. Under Section 4 of the 
Act read with Section 3 (3a) the Certi- 
ficate Officer may file a certificate for 
public demands payable to the Colle- 
ctor of the district where he . holds 
office, Under Section 6 of the Act 
read with Section 5 the Certificate 
Officer may file a certificate in respect 
of the public demand. payable to any 
person other than the Collector only 
if the public demand is payable within 
district where he holds office, see Secy. 
of State v, Syed Sadek Reza, 44 Cal WN. 
901 at pp. 906, 909: (AIR 1941 Cal 167 at 
pp. 170-173), Consequently . certificates 
under the Act can be filed only in re- 
spect of demands accruing or arising 
within the State. Each State has devis- 
ed a machinery which it has considered 


suitable for the recovery of its own pub-- 


lic demands. The Bengal Public De- 
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mands Recovery. Act, 1913 is a State 
Law providing for speedy recovery of 
the public- demands of the State of 
West Bengal: See Purshottam Govindji 
Halal v. B. M. Dessai, AIR 1956 SC 20, 
at pp, 24-25. Sectiom 46 (2) of the Indian 
Income-tax’ Act, 1922, enables recovery 
of the -arrears of income-tax as if they 
are arrears of land -revenue through 
the Collector on the requisition of the 
Income-tax Officer, but such requisition 
can- be forwarded only to the Collector 
of the place where the demand is paya- 
ble, sée Bhattacharya v. Commr, of L T. 
(1956) 30 ITR 635 (Cal). If public de- 
mand arising- within a State is sought 
fo bė recovered outside the State, such 
recovery may be made by recourse to 
the machinery of the Revenue Recovery 
Act, 1890 (Central Act 1 of 1890) under 
which on the ‘requisition: of the Col- 
lector of the district in which the ar- 
rears of land revenue accrued, the Col- 
lector: of -another district in India may 
recover the amount of the arrears as if 
it were an arrear of land revenue which 
has accrued in his own district. The 
Revenue Recovery Act, 1890 is there- 
fore truly a law with respect to Entry 
43 of the - Concurrent List. But the 
Bengal Public Demands Recovery Act, 
1913 is not:such a law, see (1962) 46 
TTR 104-at pp. 114-117 (Cal). Our at- 
tention is drawn to the legislative prac- 
tice on the point and to the fact 
that the-assent of the Governor-General 
under Section 5 of the Indian Councils 
Act, 1892 was obtained to the passing 
of the: Bengal Public Demands Recovery 
Act, 1913 and to the fact that the assent 
of the President under Article 254 (2) of 
the Constitution was obtained to the 
passing of the amending West Bengal 
Acts XV of 1955 and XV of 1957. The first 
two cases have been considered in the 
judgment in (1962) 46 ITR 104 at p. 116 
(Cal). I may add that the assent of the 
President to the West Bengal Act XV of 
1957 though not necessary might have 
been obtained by way of abundant 
caution”. 


The other learned Judge, Chatterjee, 
J. observed (at page 174 of ATR): 


“The said Act, however. has been 
challenged. It is urged that the State 
legislature has no power -to amend the 
provisions of thé Bengal Public De- 
mands Recovery Act except with the 
consent of the President as it is govern- 
ed by item`No. 43 of List No. I, Item 


_No. 43 relates to recovery in a State of 
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all claims arising outside that State, 
Under Section 42 of the Income-tax Act 
the amount is to be realised as if it 
were an arrear of land revenue or, in 
other words, as if it were an arrear of 
land revenue payable to the Collector, 
district 24‘'Parganas. Therefore, the 
claim arises in the State and does not 
arise outside the State.” 


Having regard to the express language 
of Entry 43 of List IO, namely, reco- 
very in a State of claims arising outside 
that State, and the decision of the Cal- 
cutta High Court referred to above, the 
learned Advocate-General did not rely 
upon this Entry also, to support the 
competency of the Tamil Nadu Legis- 
lature to enact Section 52-A of the Act 


16. That leaves out only two entries, 
namely, Entry 43 and Entry 45 of List 
TL of the Seventh Schedule to the Con- 
stitution. It is difficult to understand how 
Entry 43 of List II can be relied upon 
at all, That entry as already stated, 
relates to “Public debt of the State”. 
Consequently it refers to public debt 
owing by the State to others and not 
to any debt owing to the State. The 
expression ‘public debt’ has a connota- 
tion of its own. In fact, there is the 
Public Debt Act, 1944 (Central Act 
XVIO of 1944). That Act is an Act “to 
consolidate and amend the law relating 
to Government securities and to the 
management by the Reserve Bank of 
India of the public debt of the Govern- 
ment.” Under Section 1A of the said 
Act, that Act applied to Government 
securities created and issued whether 
before or after the commencement of 
that Act by the Central Government or 
a State Government other than the 
Government of Jammu and Kashmir. 
Section 2 (2) of that Act defined ‘“Gov- 
ernment security” as meaning “(a) a 
security, created and issued, by the 
Government for the purpose of raising 
a public loan, and having one of the 
following forms, namely:— (i) stock 
transferable by registration in the books 
of the Bank; or (ii) a promissory note 
payable .to order; or, (iii) a bearer bond 
payable to bearer; or, (iv) a form pre- 
scribed in this behalf; (b) any other 
security created and issued by the 
Government in such form and for such 
of the purposes of this Act as may -be 
prescribed.” In fact, prior to that Act, 
there was the Indian Securities Act, 
1920. 
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17. The Public Debt Act 1944 was 
amended by Act VI of 1949. The object 
of that amendment was :— 


‘Until 1946 the Indian Securities 
Act, 1920, governed the securities is- 
sued by both the Central and the Pro- 
vincial Governments, The working of 
this Act disclosed certain defects and it 
was considered necessary to amend it, 
particularly in the context of the very 
large increase of the public debt during 
the war years. Under the Government of 
India Act, 1935, the Central Legislature 
was competent to change only the law 
in respect of Central securities and the 
provisions of the Indian Securities Act 
were accordingly replaced, so far as the 
Central public debt was concerned, by a 
comprehensive new Act, the Public 
Debt (Central Government) Act, 1944, 
which was brought into effect from the 
Ist May 1946 leaving the provincial 
securities to be regulated by the Indian 
Securities Act, 1920. As the money 
market is common to the whole country 
and the public debt of the Central and 
Provincial Governments is administered 
by a single agency, namely, the Reserve 
Bank, it is obviously desirable to have 
uniform legislation for regulating the 
public debt of both The provincial 
Governments concur in this view and 
the Chambers of the Legislatures of all 
the provinces in India have passed re- 
solutions recommending that the secu- 
rities issued by their respective Govern- 
ments and their public debt should be 
regulated by an Act of the Dominion 
Legislature. It is accordingly proposed 
to amend the Public Debt (Central 
Government) Act so as to extend it 
to cover the public debt of all the Pro- 
vincial Governments.” — See Gazette of 
India, 1949. Part V. p 37:— 


18. The said Act was further amend- 
ed in 1956 by Act LVII of 1956, The 
object of that amendment was : 


“The public debt and securities of 
the Union and Part A States are at 
present administered by the Reserve 
Bank of India in accordance with the 
Public Debt Act, 1944, and the Rules 
made thereunder. The Act, at present 
does not extend to securities created 
and issued by the Governments of 
Part B States. Some of these States 
have their own Publie Debt laws while 
others have acquired public debt only 
recently and have no regular law on 
the subject. Securities: issued -by the 
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Governments of Part B States.are cir- 
culating in all parts of the country 
and the public debt of Part B States 1s 
also being administered by the Reserve 


Bank of India.. It is, therefore, de- 
sirable that there should be unr 
formity of procedure in respect. of 


the public debt of the Union and all 
Part A and Part B States and that the 
Public Debt Act, 1944 should apply to 
securities issued by the Government of 
Part B States as it applies to securities 
issued by the Central Government or a 
Part A States. The Legislatures of Part 
B States other than that of the 
State of Jammu and Kashmir have pas- 
sed resolutions in pursuance of Art. 252 
of the Constitution empowering Parlia- 
ment to pass. the necessary legislation 
on the subject. The Bil, accordingly 
amends the Public Debt Act, 1944, so 
as to make it applicable to securities 
issued by the Government of Part B 
States other than the Government of 
Jammu and Kashmir and makes certain 
other minor and incidental amend- 
ments in that Act”.— See Gazette of 
India 1956, Extraordinary Part II, Sec- 
tion 2, page 772. 


49. Thus it is clear that the ex- 
pression public debt of the State occur- 
ring as item 43 of List II of the Seventh 
Schedule to the Constitution connotes 
only borrowing by the Government 
from the public and does not take in 
any amount payable by the Public to 
the Government. As a matter of fact, 
the argument of the learned Ad- 
vocate-General in this behalf was 
that since in these cases the shares 
of the Corporations have been 
contributed, underwritten or guaranteed 
by the State Government, the amounts 
payable to the Corporations will be 
“public debt due to the State’ and 
therefore the section in question will 
fall within the scope of Entry 43, 
“Public debt of the State.” Once the 
learned Advocate~General realised that 
the expression “Public debt of the 
State” has a meaning of its own, as re- 
flected in the Public Debt Act referred 
to above, he did not pursue the matter. 

20. Consequently we are left only 
with one entry, namely, Entry 45 of 
List II of the Seventh Schedule to the 
Constitution, in support -of the com- 
petency of the Tamil Nadu Legislature 
to enact Section 52-A. In this connec- 
tion, the learned Advocate-General 
relied on certain decisions of the 
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Supreme Court laying down the gene- 
ral principles relating to the construc- 
tion of the scope of the various entries 


occurring in the different Lists in the 
Seventh Schedule to the Constitution, 
particularly the decisions of the 


Supreme Court in the State of West 
Bengal v. Anwar Ali Sarkar, 1952 SCR 
284 at p. 359 : (ATR 1952 SC 75 atp. 
102); in Golak Nath v. State of Punjab, 
AIR 1967 SC 1643, in particular the 
headnote ‘K’ therein; in the Check 
Post Officer, Coimbatore v. K. P. Ab- 
dulla and Bros., AIR 1971 SC 792 and 
in L. Jagannath v, Authoriszd Officer, 
Land Reforms, Madurai, AIR 1972 SC 
425, in particular paragraph 29 thereof. 

21. In our opinion, the general prin- 
ciples as to the manner of construction 
of the different entries found in the 
three lists in the Seventh Schedule to 
the Constitution have been well settled 
and it is not necessary to recapitulate 


the same. The decision-in the State 
of West Bengal v. Anwar Ali Sarkar, 
1952 SCR 284 at p. 359: (AIR 1952 SC 


75 at p. 102) elaborately dealt with the 
scope of Article 14 of the Constitution. 


22. In Golak Nath v. State of Punjab, 
AIR 1967 SC 1643, referred to already, 
the Supreme Court stated (at p. 1666): 

“There is an essential distinction be- 
tween Constitution and Statutes. Com- 
paratively speaking, Constitution is 
permanent; it is an organic statute; it 
grows by its own inherent force. The 
constitutional concepts are couched in 
elastic terms. Courts are expected 
to and indeed should interpret, its terms 
without doing violence to the language 
to suit the expanding needs of the 
society; In this process and in a real 
sense they make laws. Though it is not 
admitted, the said role of this Court is 
effective and cannot be ignored, Even 
in the realm of ordinary statutes, the 
subtle working of the process is appa” 
rent though the approach is more con- 
servative and inhibitive.” 

23. In Check Post Officer, Coimba- 
tore v., K. P. Abdulla and Bros., AIR 
1971 SC 792: the Supreme Court held 
(at pp. 793, 94): 

“A legislative entry does not merely 
enunciate powers; it specifies afield of 
legislation and the widest import and 
significance should be attached to it. 
Power to legislate on a specified topic 
includes power to legislate in respect of 
matters which may fairly and reason- 
ably’ be comprehended ‘therein:... ... ...” 
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A taxing entry therefore, confers power 
upon the Legislature. to legislate for 
matters . ancillary or incidental includ- 
ing provision for preventing evasion of 
tax. Sub-sections (1) and (2) of Sec. 42 
are intended to set up machinery for 
preventing evasion of sales tax. But, in 
our judgment, 
goods carried in a vehicle cannot he 
said to be fairly and reasonably cóm- 
prehended in the power to legislate: in 
respect of taxes on sale or. purchase of 
goods, By sub-section (3) the officer in 
charge of the check post or barrier has 
the power to seize and confiscate any 
goods which are being carried in any 
vehicle if they are not covered by the 
documents . specified in the three sub- 
clauses, Sub-section (3) assumes that: all 
goods carried in a-vehicle, near a check 
post are goods which. have been sold 
within the State of Madras and in re- 
spect of which liability to pay sales tax 
has arisen, and authorises the check 
post officer, unless the specified: docu- 
ments are produced at the check post 
or the barrier, to seize and confiscate 
the goods and to give an option to the 
person affected to pay penalty in lieu 
of confiscation, A provision so enacted 
on the assumption that goods carried 
in a vehicle from one’ State to another 
must be presumed to be _ transported 
after sale within ‘the State is unwar- 
ranted. In any event power conferred 
by sub-section (3) to seize and confis- 
‘cate and to levy penalty in respect of 
all goods which are carried in a vehicle 
whether the goods are sold.or not is not 
incidental or ancillary to the power to 
levy sales tax. A person carrying his 
own goods even as personal luggage 
from one State to another or for con- 
sumption, because he is unable to pro- 
duce the documents specified in clauses 
(i), (ii) and (iii) of sub-section (3) of 
Section 42, stands’ in danger of having 
his goods forfeited. Power under sub- 
section (3) of Section 42 cannot be said 
to be ancillary or incidental to the 
power to legislate for. levy of sales tax.” 


24. In L. Jagannath v.. Authorised 
Officer, Land Reforms, Madurai, pe 
the 


1972 Sc 425 referred to already, 
Supreme Court was concerned with the 
legislative’ competence of the Tamil 
‘Nadu Legislature to enact the Tamil 
Nadu Land Reforms (Fixation of Ceil- 
ing on Land) Act 58 of 1961. Reliance 
was placed in that case on Entry: 18 of 
List IX of the Seventh- Schedule to.the 
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Constitution .to support the. vali- 
dity of the said legislation, Entry 18 of 
List II of the Seventh. Schedule to the 
Constitution reads as follows (at p. 436): 

“Land, that is to say, rights in’ or 
over land, land tenures including the 
relation of landlord and tenant, and the 
collection of rents, transfer and aliena- 
tion of agricultural land; land improve- 
ment and agricultural loans; coloniza- 
tion.” . z i ; 
The Supreme Court in dealing with that 
Entry stated (at p. 436): i 


'"In-our view, Entry 18 in List If like 
any other Entry in-the three Lists only 
gives. the outline of the subject matter 
of legislation and therefore the words 
in the entry are to be construed in 
their widest amplitude, The field of 
legislation covered by the entry is. not 
to be narrowed down in any way un- 
less there is anything in the entry it- 
self which defines the limits thereof. 
Entry 18, in. our -opinion,-- is, meant to 
confer the-widest powers on the State 
Legislation’ with regard to rights in or 
over land and such rights are not to be 
measured by or limited to the rights as 
between landlords and tenants or the 
collection of rents. The words which 
follow the expression’ ‘rights in or over 
land’ are merely by way of illustration. 
The, specification ‘itself shows that the 
genus of the rights mentioned is not the 
one’ which landlords have vis-a-vis their 
tenants or vice versa. All kinds: of leg- 
islation regarding transfers and aliena- 
tions of agricultural land which may 
affect the rights therein of landlords - 
and tenants are envisaged by the entry 
as also improvement of land and coloni- 
sation of such land. If the State Gov- 
ernment seeks to enforce a measure by 
which the condition of barren or un- 
productive lands can be improved, ít 
can do so even if the measure curtails 
the rights of landlords and tenants over 
them. If the’ State wants to enforce a 
measure of acquiring lands of people 
who hold areas over a certain ceiling 
limit so as to be able to distribute the 
same among the landless and other per- 
„sons, to give effect to the directive prin- 
ciples in Article 39 (by: and {c) of the 
Constitution, it is not possible to say 
that the same would be outside the 
scope of Entry 18 in List I read with 
Entry 42 in List IN. Such a measure can 
aptly be described as a measure of 
agrarian reform or land improvement 
in that persons who have only smalf 
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holdings and work on thé lands ‘ them- 
selves would be more likely to put in 
greater efforts to make the land produc- 
tive than those who held large blocks of 
land and are only interested in. getting 
a return without much effort. The 
Measure does not transgress the limits 
of the legislative field because it serves 
to remove the disparity in the owner- 
ship of land. Persons who lose the 
ownership of lands in excess of the ceil- 
ing imposed are compensated for the 
lands acquired by the State and distri- 
buted among others. Acquisition of land 
would not directly be covered by 
Entry 18 but read with Entry 42 in 
List ITI, the State has the competence 
to acquire surplus land so as to give 
effect to the policy in Article 39 of the 
Constitution.” 


25, It is well settled that the func- 
tion of the Lists.in the Seventh Sche- 
dule to the Constitution is only to de- 
marcate the legislative flelds between 
Parliament and the States and not to 
confer any power; each of the Union 
and State Lists starts by enumerating 
first, entries dealing with general Leg- 
islative powers as distinct from taxation 
power entries which are ‘separately en- 
umerated thereafter. Thus Entries 1 to 
81 in List I and Entries 1 to 45 in 
List H deal -with general legislative 
powers, while Entries 82 to 92 in 
List I and Entries 46 to 62 in List II 
deal with taxation powers, List III con- 
tains 1 to 47 entries which deal only 
with general legislative power. It does 
not contain any entry regarding taxa“ 
tion power. Entry 96 in List I and En- 
try 66 in List I and Entry 47 in 
List II enable a State legislature to 
levy fee in respect of the matters in the 
respective Lists including taxation en- 
tries. While interpreting the entries, if 
is the duty of the Court. to inter~ 
pret them in their. plain, natural and 
grammatical meaning and read them in 
their fullest and widest amplitude so as 
to extend their scope to all ancillary 
and subsidiary matters which can rea- 
oes and fairly be comprehended in 
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26. It is E the background of 
these general principles, we have to 
consider the scope of Entry 45 of List II 
of the Seventh Schedule to the Consti- 
tution and to find out whether the im~ 
ugned section, namely, Section 52-A 
alls within the scope of that Entry. - 


G. N, Venkataswamy v. T.N.S:LD.- Corpn. Ltd. 


Mad. 327 


27. Before. we proceed to consider] 
this question, we shall make one thing 
clear, It is admitted that the 
‘amounts due: to. the - Corporations in: 
these writ. petitions are not land reve- 
nue, as ordinarily understood, nor are, 
the said amounts -due to the State. The; 
Corporations with which we are con- 
cerned .are all companies incorporated 
under the Companies Act, 1956, and are 
called Government Companies. There- 
fore these Corporations are different 
from the Government, even though 
their shares had been contributed, 
underwritten or guaranteed by the 
State Government. We have to take into! 
account these two admitted positions; 
before we can consider whether the 
State Legislature is competent to en- 
act the provision in question for re- 
covery of the amounts due from the 
petitioners to, the different Corporations; 





-in the same manner ag arrears of land 


io under the provisions of the 
ct. 


28. In the first place, the expression 
“land revenue” occurring in Entry 45 of 
List IT of the Seventh Schedule to the 
Constitution is not a new expression; it 
was àn expression, having a definite 
connotation at the time when the Con- 
stitution was framed. In fact, this En- 
try, namely, Entry 45 corresponds to 
Entry 39 of List II of- the Seventh 
Schedule to the Government of India 
Act 1935 and is in identical language. 

29. One of the earliest of the Acts, 
as far as Madras is concerned, is the 
Madras City Land Revenue Act, 185! 
(Central Act XII of 1851), The pre- 
amble to that Act stated: 

“Whereas it is expedient that the 

land revenue accruing due to the Gov- 
ernment within the local limits of the 
ordinary o; al civil jurisdiction of 
the High Court of Judicature at Mad- 
ras, should be ascertained and collected 
in as summary a manner as in ‘other 
parts of the territories under the Gov- 
ernment; ‘It is enacted as follows:’’ 
As a matter of fact, for the expression 
“Government” occurring in the above 
preamble, the original expression was 
“East India Company”, which was sub- 
sequently replaced -by “the Crown at 
Madras”, and thereafter replaced by the 
present expression “Government”, Sec- 
tion 1 of this Act stated: 

“All assessable Iands not the pro- 
perty of the Government within the 
local limits. of -the ordinary original 
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civil jurisdiction of the High Court of 
Judicature at Madras, of which the rate 
of assessment is not known, or which 
have not heretofore been assessed, shall 
be assessed at the rates customarily 
charged upon lands of a similar descrip- 
tion in the neighbourhood according as 
they may be situated respectively with- 
in or without the Presidency Town of 
Madras.” 

The other provisions dealt with the rate 
of assessment as well as recovery of 
land revenue assessed. This Act was 
amended by the Madras City Land 
Revenue (Amendment) Act 1867, The 
Amendment Act received the assent of 
the Governor on the 28th May, 1867 
and of the Governor-General on the 
27th June, 1867 and took effect from 
the 1st July, 1867. The preamble to this 
Act stated: 

“Whereas, in the preamble to Act XI 
of 1851, it is declared to be expedient 
. that the land revenue accruing due to 
the Government of Madras within the 
town of Madras should be ascertained 
and collected in as summary a manner 
as in other parts of the territories un- 
der the said Government, and it is en- 
acted in Section 9 of the said Act that 
the claim of the Government for land 
revenue has priority over all claims 
upon the land; and whereas in other 
parts of the said territories the land it- 
self is the security for the revenue as- 
sessed thereon and is liable to be sold 
for the discharge of arrears, and there 
is no sufficient reason for exempting 
land situated within the town of Mad- 
ras from the same liability. and where- 
as it is expedient to . give additional 
powers to. the distraining officer ap- 
pointed by the Collector of Madras un- 
der Section 7 of the said Act, It is 
hereby enacted as follows :” 

Section 1 of this Act stated: 

“The word ‘revenue’, as used in this 
‘Act, shall mean assessment, quit-rent, 
ground-rent or other charge upon the 
Jand payable to the Government.” 
Section 3 of this Act provided: 

“The land and the buildings thereon 
shall be regarded as the security of the 
public revenue.” 

30. As we have already stated, the 
Act was enacted to consolidate the Laws 
for the recovery of arrears of revenue 
in the then -Madras Presidency. We 
have also referred to the preamble to 
the Act. In fact, the Act provided in 
Section 62 thereof that Regulations I 
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and II of 1803 shall be inoperative as 
respects arrears of reyenue recoverable 
under the Act. Section 63 of the Act 
provided : 

“Nothing in this Act shall be held to 
bar the operation of the provisions of 
Regulation of 1831, in respect to the 
sale of lands of minors and other dis- 
qualified landholders.” 


31. Regulation I of 1803 was a regu- 
lation for defining the duties of the 
Board of Revenue, and for determining 
the extent of the powers vested in the 
Board of Revenue, The preamble to 
that Regulation stated: 


“Whereas it has hitherto been usual 
for the Board of Revenue to exercise 
judicial authority in the determination 
of certain case of a civil nature appeal- 
ed from the decision of the Collectors, 
who were entrusted with the admin- 
istration of the revenues and the distri- 
bution of justice in their respective dis~ 
tricts; and whereas Courts of Judica- 
ture have been established for the pur- 
pose of administering justice in all 
eases, civil and criminal, it is expedient 
that the judicial authority heretofore 
exercised by the Board of Revenue 
should be formally abrogated in those 
districts where Zilla Courts have been 
established; and ‘whereas it is important 
to the security of the persons and pro- 
perty of those for the protection of 
whom the said Courts have been estab- 
lished, - that the powers and authorities 
entrusted to the said Board of Revenue 
in respect of the executive admin- 
istration of the revenues, should be de- 
fined and published; wherefore the fol- 
lowing Regulations have been passed by 
the Governor in Council.” 


32. Regulation II of 1803 was a Regu~ 
Jation for describing and determining 
the conduct to be observed by Col- 
lectors in certain cases. The preamble 
to that Registration stated :— 


‘Whereas under the system of inter- 
nal government established for the 
administration of the public revenue, 
and for the security of persons and pro- 
perty, individuals should have the 
means of ascertaining and knowing the 
regulations passed for their benefit; and 
whereas the said system further re- 
quires that .the power and authority 
heretofore vested in the immediate. Col- 
lectors of the revenue should be cur- 
tailed; wherefore the following Regula- 
tion has been passed for the purpose of: 
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defining. the authority committed to Col- 
- lectors, and for describing the modes of 
procedure required in the discharge of 
their duty.” 

Section 2 of this Regulation stated : 

“The collection of the public revenue 
derived from land-tax from the excise 
on spiritous liquors or for other arti- 
cles of taxation shall be entrusted to 
Collectors.” 

33. Regulation X of 1831 was a regu- 
lation to prohibit the sale of estates be- 
longing to minors not under the charges 
of the Court of Wards, and to extend 
the provisions of Section 20, Regula- 
tion V of 1804, to property of every de- 
scription not subject to the jurisdiction 
of that Court, The preamble to this 
Regulation stated: 

‘Whereas doubts have been enter- 
tained as to the liability of the 
estate of a minor not taken under the 
management of the Court of Wards, to 
be sold for arrears of revenue; and 
whereas it is considered expedient, for 
the due protection of the property of 
minors and other incapacitated persons, 
that the provisions of Section 20, Regu- 
lation V, 1804, should be extended to 


property of every description not sub- 
ject to the jurisdiction of that 
Court, the following rules have been 
enacted.” 


34. Thus, it will be seen that the Act 
had not completely replaced Regula- 
tions I and II of 1803 and Regulation X 
of 1831, as is apparent from Sections 62 
and 63 of the Act. Consequently, it is 
clear that the Act confined itself to 
the recovery of land revenue proper. 


35. There is only one other enact- 
ment to which reference must be made, 
namely, the . Revenue Recovery Act 
(Central) Act (1 of 1890), The preamble 
to this Act stated: 

“Whereas it is expedient to make bet- 

ter provision for recovering certain 
public demands; It is hereby enacted as 
follows :” 
This Act extended to the whole of India 
except the State of Jammu & Kashmir 
and made provisions for recovery of the 
public demands by -enforcement of pro- 
cess in other districts than those in 
which they became payable. 

36, The concept of ‘land. revenue’ as 
adumbrated in these enactments was 
available at the. time when Entry 39 of 
List II of the Seventh- Schedule to the 
Government: of India Act, 1935 and En- 
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try 45 of. List IT of the .Seventh Sche- 
dule to the Constitution of India were 
inserted in this Constitution Act and in 
the Constitution. 

37. The origin and concept of land 
revenue came to be considered in two 
decisions, one, of this Court and, the 
other, of the High Court of Andhra Pra- 
desh. 


38. In S. Gopalan v. State of Madras, 
(1958) 2 Mad LJ 117: (AIR 1958 Mad 
539) levy and collection of land revenue 
was challenged on the ground that the 
same was illegal and unconstitutional by 
reason of Article 265 of the Constitu- 
tion of India. The said Article provides 
that no tax shall be levied or collected 
except by authority of law. This Court 
traced the origin of the land revenue 
and the procedure followed in this State 
for its assessment and collection, The 
Court pointed out (at p. 540- of AIR): 


“It is well-known that the system of 
permanent settlement of Lord Corn- 
wallis was introduced only in a few 
places in the old Madras Presidency and 
that the Board of Directors of the East 
India Company prohibited its extension 
to the rest of the presidency. Thereafter 
collection of revenue was by way of 
village settlement or by granting lease 
of the whole villages to a middleman 
that is to a rentor or headman or to a 
joint body of inhabitants, That system 
of collection of land revenue was not 
found satisfactory and the ryotwari sys- 
tem-‘of Sir Thomas Munroe was adopted 
between 1812 and 1818. It was conceiv- 
ed as a system of land revenue admin- 
istration without the middleman, the 
ryots being treated as proprietors of 
their holdings and liable to pay assess- 
ment direct to the Government. The 
assessment, however, was not fixed 
either in regard to the land or in re- 
gard to the period. Arable lands were 
classified according to the nature of the 
soil and assessment was fixed according 
to the quality and extent of the land. 
Each fleld or holding was valued sepa- 
rately and the holder was free to pay 
the revenue and keep the field or free 
himself by giving it up as he pleased. 
(Baden Powell’s Land Systems in Bri- 
tish India, Volume III, page 5). Settle- 
ments of revenue are made for such 
periods as the Government fixed for 
each district and they are notified in 
the District Gazette by the Col- 
lector .Ordinarily they are being made 
once in. -thirty years. The Standing 
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Orders of the Board of Revenue contain 
the basis, rates and methods of assess- 
ment. Standing Order I, Rule 3 states 
that the assessment fixed- represents the 
commuted value of the. Government’s 
share of the surface cultivation, The 
State Government will fix the period of 
settlement and during the currency of 
the period no revision of assessment is 
possible.” 

. Thè Bench proceeded to state (at p. 539 
of AIR): . 

“There are therefore two aspects of 
- the matter: (1) it is an inherent feature 
of the ryotwari system that the Govern- 
ment has.a share, and as stated in 
Board’s Standing Order I, Rule 4, the 
assessment represents the commuted 
value of the Government’s share of the 
cultivation and, (2) the assessment is by 
virtue of the prerogative right of the 
Government : which under the law ob- 
taining in-this country it always pos- 
sessed. Such being the legal basis for 
the assessment, the procedure adopted 
for the levy- is what is contained in the 
Board’s Standing Orders.” 


- 39, After extracting certain observa- 
tions. from the decision .of the Privy 
Council in Prasad Rao v. Secretary of 
State in Council, (1917) ILR 40 Mad 
886: 44 Ind App 166: (AIR 1917 PC 42) 
the Bench proceeded to state: - 
“There has been statutory recognition 
of the incidents of the tenure, of the 
right of the Government to levy and 
collect the assessment. Regulation XXII 
of 1802 provided for the establishment 
in each district of an office for keeping 
the records in the ‘native’ language re- 
lating to public revenue and for pre- 
serving the same. The preamble to that 
Regulation emphasised the necessity to 
preserve records. relating to assessment 
` of revenue and of public demands, The 
Revenue Recovery Act I of 1864 which 
purported to consolidate the laws for 
the recovery of arrears of revenue in 
India put the collection of revenue on a 
statutory basis. Under Section I of the 
Act the landholder is defined as includ- 
ing all holders of land under ryotwari 
settlement or in any way subject to the 
payment of revenue direct to State Gov- 
ernment, Section 3 of the Act enacts: 
“Every landholder shall pay to the 
Collector, or other Officer empowered 
by him to receive it, the revenue due 
upon his land on or ‘before: the day on 
_which it falls due, according to the kist 
bardi orother engagement, and: where 
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no’ particular day is fixed, then within 
the. time when the payment falls due 
according. to legal- (sic) usage; provided 
that except where property is held un- 
der a. Sanadi-Milkiyat-i-is-timmrar or. 
other similar instrument it shall be law- 
ful for the Board of Revenue, by noti- 
fication published in the District 
Gazette, to alter and- fix, from time to 
time, the amount of several kists or in- 
stalments, and the dates on which they’ 
shall respectively become payable”.” 
This provision is a charging section. as 
it imposes a liability on the landholder 
to pay the assessment. Consistent with 
the nature and., incidents of the tenure 
the section recognised the right of the 
Board of Revenue to alter and fix from 
time to time the kists. The Act con- 
tains elaborate provisions for the collec- 
tion of arrears of revenue. Section 58 
like the provisions of Statute 21, Geo. 
OI, Chapter 70 (referred:to in Ilbert’s 
Government of India, page 268) is a re- 
minder of the origin of the land reveune 
assessment as a prerogative right and 
precludes the Civil Court from taking 
cognizance of any dispute as to the rate 
of land revenue”. ` 

The Bench further stated (at p. 543 of 
ATR): 


“Tt can ieee be said that the 
levy of assessment on lands has been 
made by sanction of the Legislature and 
statutorily affirmed by the Appropria~ 
tion Acts. Thus, though in origin the as- 
sessment was on the basis of a preroga- 
tive right it was recognised as lawful by 
custom and statutes, the assessment pro~- 
cedure was codified, as it were, in the 
Board’s Standing Orders, and there 
was, theréfore, a valid legal sanction. 
prior to the Constitution for the levy, 
assessment and recovery of land ra- 
venue.” 


40. Once the Bench came to the con~ 
clusion that Section 3 of the Act was 
a charging section, that would constitute 
a complete answer to the argument 
based upon Article 265 of the Constitu- 
tion of India because under Article 372 
(1) of the Constitution, notwithstanding 
the repeal by the Constitution of the 
enactments referred to in Article 395 
but subject to the other provisions of 
the Constitution, all the law in force in 
the territory of India immediately ` be~ 
fore the commencement of the Constitu- 
tion shall continue in force therein un- 
til altered or repealed or amended by a 
competent Legislature or other compet- 
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ent authority. However, the Bench went 
a step further and observed, 


“Explanation (1), Article 372 (Œ) of 
the Constitution makes it clear that 
the law in force referred to in the 
Article is common Law as well as 
a statute law. Therefore unless there’ is 
some provision in the Constitution 
which makes ryotwari assessment ille- 
gal, the law that previously existed. in 
regard to it will continue to be. valid 
even after the Constitution. The only 
other relevant Article is 265 which pro- 
vides ‘No tax shall be levied. or -colle- 
cted except by authority of law.’ If: the 
phrase ‘authority of law’ is taken to 
mean statute law Article 372 will not 
continue the old system of the levy of 
land revenue which though legal was 
not authorised by any statute. If on the 
other hand the words ‘authority of law’ 
include Common Law as well, the sys“ 
tem of land revenue assessment obtain- 


ing in this State would continue to be a, 


valid law. In the Constitution the word 
‘law’ has been used simply or in phras- 
es such as ‘according to law’, ‘by au- 


thority of law’, ‘by any law’, ‘in accor- 


dance with law’, ‘in accordance with 


the provisions of any law’, ‘by or under- 


law’, ‘under the law’, ‘under ‘any law’, 
etc. In the absence of any express de- 
finition the context determines whe-. 


ther ‘law’ connotes only ‘statute law or 


something wider”. š 

It will be noticed that once the 
Court came to the conclusion that Sec- 
tion 3 of the Act was a charging section,- 
imposing a liability on the. landholder 
to pay the assessment, its other conclu- 
sion that if the phrase ‘authority of law’ 
was taken to. mean. statute law 
Article 372 would not continue the old 
system of ‘the levy of the land revenue 
which though legal was not authorised 
by any statute, would not be consistent. 
Though this decision did not consider 
the scope of Entry 45 of List II of the 
Seventh Schedule to the constitution, 


still it considered the concept of the - 


land revenue 
collection. 


41. The second decision is that of the 
High Court of Andhra Pradesh in. Nalla 
Reddy v. State of Andhra Pradesh, . (1967) 
1 Andh WR (HC) 399, In that case the 
constitutional -validity of the -Andh, Pra 
Land Revenue (Additional Assessment 
and Cess Revision) Act XXH of 1982 
and the Andhra Pradesh Land. Revenue 
(Additional Assessment and Cess Revi- 


and its ‘assessment . and 
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sioh) (Amendment) Act. XXIII of 1962 
came up for consideration. The con- 
tention put forward in that case was 
that the levy..of land revenue was not 
sanctioned . by law and .consequently 
was opposed to Article 265 of the Con- 
stitution and under the system prevail- 
ing in the then Madras Presidency land 
revenue was assessed and collected only 
under the Board’s Standing Orders, 
which would not constitute statutory 
law and therefore would not be in con- 
formity with Article 265 of the Consti- 
tution and would not be saved by Arti- 
cle 372 of the Constitution. Incidentally 
the Bench had occasion to consider the 
scope of : Entry 45 of List I of the 
Seventh Schedule to the Constitution. 
In that case-also the Bench elaborately 
considered the origin of the land re- 
venue .in the then Madras Presidency. 
The. Bench after tracing the assessment, 
levy and collection of the land revenue 
in the then Madras Presidency and after 
referring to the provisions contained in 
the -Act considered the decision of this 
Court in S. Gopalan v. State of Madras 
(1958)°2 Mad LJ 117: (ATR 1958 Mad 
539) referred to already and disagreed 
with the conclusion of this Court that 


Section 3 of the Act -was a charging 
section, The Bench of the Andhra 
Pradesh High Court also pointed out 


the inconsistency in the two conclusions 
of this Court to which we have already. 
drawn attention. 


42, One of the contentions which the 
Bench of Andhra Pradesh High Court 
had to consider was the invalidity of 
the Act on the ground that the same 
was not covered by Entry 45 of List II 
of the Seventh Schedule to the Consti- 
tution, Dealing with that | contention, 
the Bench observed: 


“Mr, Kuppuswamy contends that 
when the States have been given power 
to legislate in respect of Entry 45 of 
List II of the Seventh Schedule under 
the head ‘Land Revenue’ it must be 
understood in the sense in which the 
term has obtained currency prior to 
the Constitution, which is that it 
is a tax on a share of the produce of 
land or its money value. If the effect of 
the legislation for additional assessment 
is that it is not in - relation to 
the produce of land-or its money value, 
then it-is not a law under Entry 45 of 
List II and therefore. must be struck 
down -as being ultra vires the powers 
of the State Legislature. It is. true 
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that Land Revenue is a tax, and has 
been assigned a meaning over a period 
of centuries as a. share in the produce 
of land which the King or Government 
is entitled to receive. Mr. Raghuvir 
however contends that land revenue as- 
sessment is not a tax but a rent under 
the Hyderabad Land Revenue Act. 
Whatever may be the relevance of this 
argument as a justification for impugn- 
ing the Act, having regard to “Section 12 
of the Act that the provisions of this 
Act shall have effect notwithstanding 
anything inconsistent therewith contain- 
ed in any law, custom or usage having 
the force of law, the additional assess- 
ment which is inclusive of the original 
assessment if it can be sustained in law, 
is a tax. Land Revenue, we think, as a 
share in the produce of land was the 
meaning given by the framers of our 
Constitution, who were men of erudite 
learning and well-versed with legal 
terms.” 

In support of the above conclusion, the 
Bench of the Andhra Pradesh High 
Court referred to two decisions — one 
of their own High Court in Jubilee En- 
gineering Co. v. S. T. Officer, AIR 1956 
Hyd 79: (1956) 7 STC 423 and 
the other of the Supreme Court in State 
of Madras v. Gannon Dunkerley & Co, 
AIR 1958 SC 560, 


43. In Jubilee Engineering Co. v, 
S. T. Officer, AIR 1956 Hyderabad 79 : 
(1956) 7 STC 423 the High Court of 
Andhra Pradesh has held (at Pp. 84, 85 
of AIR): 


“Where certain expressions have had 
a certain meaning given to them by 
series of authoritative judicial pro- 
nouncements as to virtually make them 
terms of art or in the currency of legal 
language attach to them a special mean- 
ing when used in a legal instrument, 
then it would be difficult to assume, un- 
less the context or other circumstances 
indicate otherwise that the draftsman 
did not use them in the sense in which 
those expressions have been understood 
in legal parlance, But as we have al- 
ready observed, if the words or expres- 
sions have acquired legal currency and 
have been given a definite mean- 
ing in legal parlance, it is safe 
to presume that the draftsmen or 
the framers could net but have 
intended to use them in the same 
sense. It is not easy to break away 
from the Tegal conceptions or the mean- 
ing of certain legal phrases which are 
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well -known under the law existing at 
the time when the Constitution was 
promulgated.” 


44. In the decision of the Supreme 
Court in State of Madras v. Gannon 
Dunkerley and Co., AIR 1958 SC 560 
the Supreme Court observed (at p. 569): 


“We think that the true legislative 

intent is that the expression ‘sale of 
goods’ in Entry 48 should bear the pre- 
cise and definite meaning it has in law, 
and that that meaning should not be 
left to fluctuate with the defini- 
tion of ‘sale’ in laws relating to sale of 
goods which might be in force for the 
time being.” 
After referring to and relying upon the 
above two decisions. the Bench of the 
Andhra Pradesh High Court proceeded 
to state: . 


“If the expression ‘land revenue’ in 
Entry 45 of the State List is given 
that meaning it only empowers the 
State to charge a share in computed 
money value of the produce of land. 
The entire entry deals with the char- 
acteristic of this tax when it includes 
in the power, the assessment and col- 
lection of land revenue, maintenance of 
land records, survey for revenue pur- 
poses and records of rights, ete, all of 
which are consistent with the power to 
levy, assess and collect that land reve- 
nue.” 


45. The significance of the above two 
decisions, namely, S. Gopalan v. State 
of Madras, (1958) 2 Mad LJ 117: (AIR 
1958 Mad 539) of this Court and Nalla 
Raja Reddy v. State of Andhra Pradesh, 
(1967) 1 Andh WR 399 of the High 
Court of Andhra Pradesh is that they 
have gone elaborately into the concept 
of land revenue and the High Court of 
Andhra Pradesh in particular had con- 
sidered the scope of that expression oc- 
curring in Entry 45 of List II of the 
Seventh Schedule to the Constitution 
and come to the definite conclusion that 
the expression ‘land revenue’ meant or 
constituted a share in computed money 
value of the produce of land, 


46. If it is so, the conclusion is in- 
escapable that Entry 45 of List II of 
the Seventh Schedule to the Constitu7 
tion of India deals only with land reve- 
nue payable to the State and it has 
nothing whatever to do with any 
amount payable by any person to any- 
body else. Therefore prima facie the 
State Legislature, under the said Entry, 


t 
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will have no power to enact a law for 
the purpose of collecting the dues owed 
by a person to a Corporation like_the:— 
Corporations with which we are con- 
cerned. and frém this point of view, 

Section 52-A of the Act, as introduced 
' by the Tamil Nadu Act 12 of 1972, will 
be outside the legislative competence of 
the State. i 
47, The learned Advocate-General 
relied on a decision of the Supreme 
Court in State of Bombay v. Pandurang 
Vinayak,. AIR 1953 SC 244 and contend- 
ed that a State Legislature has power 
to create a fiction and such fiction must 
be given full effect. In other words, ac- 
cording to the learned Advocate- 
General, ` it is open to a State 
Legislature, by a fiction, to provide that 
something which is not land revenue 
chould: be deemed to be land revenue 
for the purpose of the Act and full ef- 
fect must be given to such fiction. The 
facts of the case dealt with in the deci- 
sion of the Supreme Court referred to 
above are: In the State of Bombay, 
Bombay Building (Control on Erection) 
Ordinance, 1948 was in force, It was. 
applicable to certain areas specified in 
the schedule. The district of Ratnagiri 
was not one of the areas therein speci- 
fied, Sub-section (4) of Section 1 of the 
Ordinance empowered the Provincial 
Government by notification in the offi- 
cial gazette to extend to any other area 
specified in such notification its , provi- 
sions. It further empowered the Provin- 
cial Government to direct that it shall 
apply only in respect of buildings in- 
tended to be used for such purpose as 
may be specified in the notification. On 
15-1-1948 the Government of Bombay 
issued the following notification: 


“In exercise of the powers conferred 
by sub-section (4) of Section 1 of the 
Bombay Building (Control on Erection) 
Ordinance, 1948 (Ordinance No. 1 of 
1948), the Government of Bombay is 
pleased. to direct that the said Ordin- 
ance shall also extend to all areas in 
the province of Bombay other than the 
areas specified in the schedule to the 
said Act and that it shall apply to said’ 
areas ` only in respect of buildings in- 
tended to be used for the purpose of 
cinemas, theatres and other places of 
amusement or entertainment.” . 

The consequence of the said notification 
was that in the district of Ratnagiri, no 
cinema building could be commenced 
without the permission of the Control- 
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ler after that_date, The said Ordinance 1 
of 1948-was repealed by Act 31 of 1948 
called the Bombay Building (Control on 
Erection) Act, 1948: It was made appli- 
cable to areas specified in the schedule. 
Sub-section (3) of Section 1 of the act 
authorized the Provincial Government 
by notification in the official gazette to 
direct that it shall also extend to any 
other areas specified therein. It further 
authorized the Provincial Government 
to direct that it shall appiy only in re- 
spect of buildings intended to be used 
for such purposes as may be specified 
in the notification, By Section 15 (1) of 
the Act, it was provided that: 

“The Bombay Building (Control on 

Erection) Ordinance, 1948 is hereby re- 
pealed and it is hereby declared that 
the provisions of Sections 7 and 25 of 
the Bombay Genera] Clauses Act, 1904, 
shall apply to the repeal as if that 
Ordinance were an enactment.” 
The respondents before the Supreme 
Court started constructing a cinema at 
Ratnagiri on 15-8-1948 after the com- 
mencement of Act 31 of 1948, without 
obtaining the permission of the Control- 
ler of Buildings as required by the Act 
under the impression that the Act had 
application only to areas specified in 
the schedule and the district of Ratna- 
giri not having been specified in the 
schedule, the provisions of the said Act 
had no application to that area. The re- 
spondents were prosecuted for commit- 
ting an offence under Section 9 (2) read 
with Section 4 of the said Act and they 
were acquitted and that acquittal was 
taken up before the Supreme Court. 


48. Dealing with the scope of Sec- 
tion 15 (1) of the said Act, the Supreme 
Court observed (at p. 246 of ATR): 


“It appears to us that the at- 
tention of the learned Judges was not 
pointedly drawn to the concluding 
words of Section 15 (1) of the Act. It 
specifically provided therein that the 
provisions of Sections 7 and 25, Bom- 
bay General clauses Act shall apply to 
the repeal as if the ordinance were an 
enactment. The Ordinance by use of 
these words was given the status of an 
enactment and therefore the word 
‘Ordinance’ occurring in the notification 
has to be read accordingly and as ex- 
tending the Act to those areas, and un~ 
less that is done, full effect cannot be 
given to the concluding words used in 
Section 15 (1) of the Act. The conclud- 
ing words of Section 15 (1) of the Act 
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achieve the that was achieved 
im the Cotton Cloth and Yarn -(Control) 
Order by the ‘proviso’. 
the deeming provisions ef Section 15, 
the language used in the notification 
extending the ordinance tò those. areas 
as a necessary consequence has the ef- 
fect of extending the operation of the 
Act te those areas. 


When a. statute Snas. that some- 
thing. shall be deemed to have been 
done, which in fact and truth was not 
done, the Court is entitled and - bound 
ta aseertain for what purposes and be- 
’ tween what persons the statutory fic- 
tion is to-be resorted to and full effect 
must be given te the. statutory fic- 
tion and it should be carried to its logi- 
cal conclusion.” 


49. We aie. ob iie anion that ihe 
above deciston has no application to the 
present case. That was a case where 
the Bombay Legislature'.was competent 
to enact the Act and the Bombay Gov- 
ernor was coripetent to. promulgate the 
Ordinanee and .comsequemtly . both the 
said Act and the Ordimance ‘being with- 
in the legislative competence of the 
State Legislature, it was certamly open 


to the State Legislature to create a fic- - 


tion that the Ordinance woutd be treat- 
ed as an enactment for the purpose of 
’ Sections 7 and 25 of the Bombay Gen- 
eral Clauses Act and therefore full ef- 
feet should he given to such fiction. But- 
that is mot the position here. We are 
clearly of the opinion that it is not 
open to the Legislature by creating a 
fiction to prove that something which is 
not land revenue should be considered 
to be land revenue: for the purpose of 
the Act. When an expression like ‘land 
revenue’ has acquired a definite and. 
well understood meaning before the 
promulgation of the Constitution and it 
is in that meaning the said expression 
has been used in the Constitution, it is 
not open to the State Legislature by a 
fiction to treat something which is not 
land revenue as land- revenue and make 
a law with respect to the same. 


50. This conclusion of ours ‘derives 
support from the decision of the 
Supreme Court in State of Madras v. 
Gannon Dunkerley & Co., AIR 1958 SC 
569 relied on by the High Court of 
Andhra Pradesh in the judgment te 
which we have already drawn attention. 


The Supreme Court in that case was. 
a ener 
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considering the competency of tbe State 
Legislature to impose sales tax in re- 
t of works contract. The Supreme 
Court élaborately considered the mean- 
ing: to be. attributed~to --the - -word ‘sale’ 
occurring in Entry 48 of List of the 
Seventh Schedule to the Government of 
India Act, 1935 reading “tax on the sale 
of goods.” After observing that the con- 
tention of the appellant (before the 
Supreme Court) is well founded that as 
the words ‘sale of goods’ in Entry 48 
occur in a. Constitution Act and confer 
legislative powers on the State Legisla- 
ture in respect of -a topic relating to 
taxation, they must be . interpreted 
not in. a restricted but broad sense, the 
Court proceeded to. state (at p. 566): 


“We must accordingly hold’ that the 
expression ‘sale of goods’ in Entry 48 
cannot be construed in its popular 
sense,. and that if must be interpreted 
in its legal sense. What its connotation 
in that sense is, must now be ascertain- 
ed. For a correct’ determination thereof, 
it is necessary to digress somewhat into 


the evolution of the law relating to sale 


of goods.” 


In the course “of. eineiaoring such evo- 
lution, the punsene Court observed {at 
p 567): | 


“Coming to the Indian. Law on the 
subject Section 77 of the Contract Act 
defined ‘sale’ as ‘the exchange of pro~ 


perty for a price involving transfer of - 


ownership of the thing sold from the 


seller to the buyer. It was sug- 
gested that under this section it 
was sufficient to constitute a sale 


that there was.a transfer of ownership - 


in the thing for a price and that a bar- 
gain between the parties was not an 
essential’ element, ‘But the scheme of 
the Contract Act is 
enacts in Sections 1 to 75’ provisions 
applicable in general to all contracts, 
and then -deals separately with parti- 
cular kinds of contract such as sale, 
guarantee, instalment, agency and part- 
nership, and the scheme necessarily 
posits that all these transactions are 
based on agreements. We then come to 
the Indian Sale of Goods Act, 1930 (DI 
of 1930), which repealed Chapter VI of 
the Contract Act, 
goods, and Section 4 thereof is practi- 
cally in the same terms as Section 1 of 
the English Act. Thus, according to the 
law both of England and of India, in 
order to constitute. a sale it is necessary 


that it 
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that there should be an agreement be- 
tween the parties for the purpose of 
transferring title to goods which of 
course presupposes capacity to . contract, 
that it must be supported by money 
consideration, and that as a result of the 


tranaction property must actually pass © 


in the goods. Unless all these elements 
are present, there can be no sale. Thus, 
if merely title to the goods passes but 
‘not as a result of any contract between 
the parties, express or implied, there is 
no sale, So also if the consideration for 
the transfer was not money but other 
valuable consideration, it may then be 
exchange on barter but not a sale. And 
if under the contract of sale, title to 
the goods has not passed, then there is 
an agreement to sell and not a com- 
pleted sale.” 


The Supreme Court further stated 
pp. 569, 70 of ATR): 


“We think that the true legislative 
intent is that the expression ‘sale -of 
goods’ in Entry 48 should. bear the. pre- 
cise and definite meaning it has in law, 
and that meaning should not be left to 
fluctuate with :the definition of ‘sale’ in 
laws relating to sale of goods which 
might be in force for the time being...... 
The scheme of the drafting is that there 
is in the beginning of the Entry words 
of general import, and they are follow- 
ed by words having reference’ to parti- 
cular aspects thereof. .The operation of 
the general words, however, is not cut 
down by reason of the fact that there 
are sub-heads dealing with specific as- 
pects.” 


After pointing out that Entry 48 in- 
troduced a topic of legislation with re- 
spect to which there was no legislative 
practice and after stating what the leg- 
islative practice in Australia was the 
Supreme Court observed (at p. 571 of 
AIR): i 


“But under the Government of India 
Act, the Provincial Legislature is com- 
petent to enact laws in respect of the 
matters enumerated in Lists II and Ii, 
and though the entries therein are to 
be construed liberally and in their 
widest amplitude, the law must, never- 
theless, . be one.with respect to those 

matters, A power to enact a law with 
respect to tax on sale of goods under 
Entry 48 must, pase ae tge be 
one relating in fact to sale of goods; 
and accordingly, the Provincial Legisla- 
ture cannot, in the purported exercise 
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of its power to tax sales, tax transac- 
tions. which are.not sales. by merely en- 
acting that. they srala be deemed to be` 
sales.” ; A 


` 51. We are of the opii that the 
above -observations of the Supreme 
Court are very pertinent to the present 
case and in fact conclusive, because 
under Entry 45, the State ‘Legislature 
has got power to enact laws relating to 
land revenue and im the purported ex- 
ercise of its power, it has no power to 
enact a law with respect to something 
which is not land revenue by deeming 
it to be land revenue, - 


52. It only remains to notice two 
decisions relied an by the learned Ad- 
vocate-General in support of bis canten- 
tion that the impugned section is intra 
vires the powers of the Tamil Nadu 
Legislature, One of the decisions relied 
on is that of the Supreme Court in 
Lachhman . Dass Tilak Ram Bux v. 
State-of Punjab, AIR 1963 SC 222. The 
facts of that case are:— 


“The Bank of Patiala was established 
in 1917 by the then Maharaja of Patiala. 
On May 5, 1948, the Rulers of eight 
States, including the State of Patiala, 
entered into a covenant merging all the 
said States into one United State called 
the Patiala ` and East Punjab States 
Union, briefly called Pepsu. Gn August 
20, 1948, the said State of Pepsu was 
established with the Maharaja of Patiala 
as the Rajpramukh, In exercise of the 
power conferred on him under the said 
covenant, the said Rajpramukh issued 
an Ordinance applying all the laws 
obtaining in the State of Patiala, includ- 
ing the Patiala Recovery of State Dues 
Act 2002 BK, to tke entire State of 
Pepsu. After the promulgation of the 
Constitution of India on January 26, 
1950, Pepsu became part of the Indian 
Union as a Part B State, and under the 
provisions of the Constitution, the said 
Act continued to have foree throughout 
the said State, Subsequently, under the 
States Reorganisation Act, Pepsu be- 
came part of the State of Punjab and 
the said Act continued to have force in 
that part of Punjab which was Pepsu 
before merger. After the Constitution 
eame into force, the petitioners and the 
appellants before the Supreme Court 
respectively barrowed montys from the 
said Bank on the security of their pro- 
perties. The . Bank rities ascer 
tained the amounts due to thea Bank 
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from the said parties and were seeking 
to realise the same from the properties 
of the said debtors in the- manner pro- 
vided by the provisions of the Patiala 
Recovery of State Dues Act 2002 BK. 
It is the validity of that Act 
that was challenged before the Supreme 
Court.” 

53. We may point out that in that 
case the legislative - competency to 
enact that Act did not come up for con- 
sideration because the Act was pro- 
mulgated by the Maharaja of Patiala 
before the Constitution came into force. 
The said Act was challenged only on 
three grounds, as is apparent from 
paragraph 6 of the judgment, namely:— 

“(i) The proceedings taken under 
the Act for determining the amounts 
payable by the appellants and for re- 
covering the same are illegal as the 
Act had ceased to be in force on the 
material dates, 

(ii) The Act and the Rules made there- 
under became void on the coming into 
force of the Constitution as they are 
repugnant to Articles 14 and 19 (1) (f) 
and (g) and the proceedings taken under 
those provisions are therefore illegal. 

(iii) The certificate issued under Sec- 
tion 7 is not in accordance with the 
Rules framed under the Act and in con- 
sequence the proceedings taken there- 
under are illegal.” i 
The second contention was elaborated 
before Supreme Court in the following 
manner as found in paragraph 20 of its 


judgment. 

` “We shall next consider the conten- 
tion of the appellants that the 
Act and the Rules framed thereunder 


are repugnant to Article 14 and Article 
19 (1) (f) and (g) and that they have 
therefore become void under Article 13 
of the Constitution, Dealing first with 
the contention that they contravene 
Article 14, two grounds have been 
urged in support of it, (i) that there is 
discrimination between the Patiala 
State Bank on the one hand and the 
other Banks on the other and, (i) that 
‘after the merger of the Pepsu Union in 
the State of Punjab under the States 
Reorganisation Act, 1956, there is dis- 
crimination between the law as admin- 
istered in the territories of the erst- 
while Pepsu Union on the one’ hand 
and in the other parts of the State, of 
Puniab on the other.” ; 

While dealing with this ground of attack 
and. that. too, with regard. to. the 
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first ground referable to Article 14, the 
Supreme Court observed (at pp. 232-33 
of AIR):— = 

“Thus a Bank established by a State 
has got distinctive features which dif- 
ferentiate it from the other Banks and 
for purpose of Article 14 it forms a 
category in itself. The law is now well 
settled that while Article 14 prohibits 
discriminatory legislation directed 
against one individual or class of indi- 
viduals, it does not forbid reasonable 
classification, and that for this purpose 
even one person or group of persons 
can be a class essees cecseseeanee 

On the principles stated above we area 
of the opinion that the Patiala 
State Bank is a class by itself and it 


will be within the power of the State 
to enact a law with _ respect to 
it. We are also of the opinion that the 
differentia between the Patiala State 
Bank and the other Banks has a ra- 
tional bearing on the object of the legis- 
lation, If the funds of the Patiala 
State Bank are State funds, a law which 
assimilates the procedure for the deter- 
mination and recovery of amounts due 
to the Bank from its customers to 
that prescribed for the determination 
and recovery of arrears of revenue must 
be held to have a just and reasonable 
relation to the purpose of the legisla- 
tion. A law which provides for State 


funds being advanced to customers 
through State Bank can also provide 
for its being recovered in the same 


manner as: revenue.”’. 

(Italics (hereinto underlining) are ours). 
For the above conclusion, the Supreme 
Court relied on its decision in Mannalal 
v. Collector of Jhalawar, AIR 1961 SC 
828. i 

54. The learned Advocate-General 
relied on the statement which we have 
italicised (underlined), We are of the 
opinion that that statement has no rele- 
vancy to the point under consideration 
because in that case the funds of the 
Patiala State Bank were the State funds 
and therefore the Supreme Court held 
that the law had power to assimilate the 
procedure for the determination and 
recovery of amounts due to the bank 
from its customers to that ‘prescribed 
for the determination and recovery of 
arrears of revenue, because both be- 
the State. Consequently 
that decision is not of any assistance to 
support the constitutional validity of the 
impugned section, : 7 
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55. The next decision relied on- by 
the learned Advocate-General: is again 
that of the Supreme Court in the Dire- 


ctor of Industries, U. P. v. Deep Chand. 


Agarwal, AIR 1980 SC 801. The judg- 
ment in that case opens up by stating 
that the appeal involved the question 
whether Section 3 of the Public Moneys 
(Recovery of Dues) Act, 1965 (U. P. Act 
No. XXV of 1965) offended Article 14 
of the Constitution. That decision did 
not consider the question of legislative 
competence. Section 3 of U. P. Act 
XXV of 1965, which the Supreme Court 
was considering, read as follows (at p. 
803):— 

“3. Recovery of certain dues as ar- 
rears of land revenue. s.e... 

(1) Where any person is party :— 

(a) to any agreement relating to a 
loan, advance or grant given to him by 
the State Government or the Corpora- 
tion by way of financial assistance, or 

(b) to any agreement relating to a 
guarantee given by the State Govern- 
ment or the Corporation in respect of a 
loan raised by an industrial concern, or 

(c) to any agreement providing that 
any money payable thereunder to the 
State Government shall be recoverable 
as arrears of land revenue, and such 
person 

G) makes any default in repayment 
of the loan or advance or any instal- 
ment thereof, or 

(ii) having become liable under the 
conditions of the grant to refund the 
grant or any portion thereof, makes 
any default in repayment of such grant 
or portion or instalment thereof, or 

(iff) otherwise fails to comply with 
the terms of the agreement, 
then, in the case of the State Govern- 
ment, such officer as may be authorised 
in this behalf by the State Government 
by notification in the Official Gazette 
and in the case of the Corporation; the 
Managing Director thereof, may, with- 
out prejudice to any other mode of 
recovery under any other law for the 
time being in force, send a certificate 
to the Collector, mentioning the sum 
due from such person and requesting 
that such sum together with ‘costs of 
the proceedings be recovered as if it 
was an arrear of land revenue. 

(2) The Collector on receiving the 
` certificate shall proceed to recover the 
amount stated therein as an arrear of 
land revenue.” 
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The -Supreme Court observed (at p. 804) 

“The Act is passed with the object of 
providing a speedier remedy to the 
State Government to realise the loans 
advanced by it or by the Uttar Pradesh 
Financial Corporation. The State Gov- 
ernment while advancing loans does 
not act as an ordinary banker with a 
view to earning interest, Ordinarily it 
advances loans in order to assist the 
people financially in establishing an in- 
dustry in the State or for the develop- 
ment of agriculture, animal husbandry 
and for such other purposes which 
would advance the economic well-being 
of the people. -The amounts so advanc~- 
ed are repayable in easy instalments 
with interest which would ordinarily 
be lower than the rate of interest paya- 
ble on loans advanced by banking in- 
stitutions which are run on commercial 
lines. The loans are advanced from 
out of the funds of the State in which 
all the people of the State are vittally 
interested. Moneys advanced by the 
State Government have got to be re- 
covered expeditiously so that fresh ad- 
vances may be made to others who 
have not yet received financial assis- 
tance from the State Government. If 
the State Government should resort to 
a remedy by way of a suit on the 
mortgage deeds or bonds executed in 
its favour, the realisation of the amounts 
due to the Government is bound to be 
delayed resulting in non-availability of 
sufficient funds in the hands of the 
State Government for advancing fresh 
loans, It is with the object of avoiding 
the usual delay involved in the dis- 
posal of suits in civil courts and providing 
for an expeditious remedy, the Act has 


been enacted. In the instant case, the 
mortgage deed provided that the am- 
ount due thereunder could be realised 


as if if were an arrear of land revenue. 
It cannot, therefore, be said that there 
is no reasonable basis for the classifica- 
tion made: by the statute and that 
the classification does not have a rea- 
sonable relation to the object of the 
statute.” 


56. As we have pointed out already, 
the above decision did not deal with 
legislative competency of the State 
Legislature, Secondly, the entire judg- 
ment proceeded on the basis that it 
was the funds of the State which were 
advanced to the various borrowers, That 
is not the case before us. As we have 





338 Mad. 


stated already, ` the Corporations -con- 
cerned -in ‘these writ petitions -are com- 
' panies registered under. the Companies 
Act, 1956 and‘ they are merely govern- 
ment companies. The requirement pre- 
scribed by the impugned section is that 
the shares of the said corporations 
should have: been contributed, under- 
written or guaranteed by the State Gov- 
ernment and there is absolutely noth- 
ing to show that it is the.funds of the 
State Govt. that were advanced: to 
the petitioners herein. On the other 
hand, the Memorandum and Articles of 


Association of one of the Corporations’ 


namely, the Tamil Nadu Theatre Cor- 
poration Ltd., were ‘produced before the 
Court and from the same it is clear 
that the ‘said Corporation is entitled to 
borrow from others for the purpose of 
itself advancing moneys. In view of this 
distinction also, the said-decision of the 
Supreme Court will have no bearing on 
the’ question before us. - : 


57, The learned Advocate-General also 
relied on a judgment of ` Ramaprasada 
Rao, J.. as he then was, in Hajee 
M. N. AS. Mohamed Ibrahim v. Re- 
gional Deputy Director of Industries 
and Commerce, Trichy-1 (W. P. No. 
3121 of 1971, Judgment dated 19-7-1973) 
holding that. the answer to the attack 
on the validity of Section .52 of the 
Act, as amended in 1939 was -contained 
in Entry 45 of List IL of the Seventh 
Schedule to the Constitution read with 
Entry 43 in the Concurrent List of that 
Schedule. He- also contended that a 
reference. to the said decision was made 
in P, A. Aliyar Saheb v. Independent 
Deputy Tahsildar, Pallipatti, Chingleput, 
(1975) 88 Mad LW 383 rendered by one 
of us, The devision of Ramaprasada 
Rao, J., as he then was, concerned with 
Section 52 of the Act and not Sec. 52~A 
of the Act, which: is. totally different 
-from Section §2 of the Act, inasmuch 
as Section 52 of the Act dealt with only 
amounts due to. Government as such and 
therefore it is not necessary to consider 
the correctness or otherwise of that 
decision for the purpose of the present 
case. However, a perusal of the judg- 
ment of Ramaprasada Rao, J., as he 
then was, in the decision referred to 
above as well as the decision in P. A. 
Aliyar Saheb v., Independent Deputy 
Tahsildar, Pallipattu, Chingleput, (1975 
88 Mad LW 388 referred to already, wil! 
show that the point was not argued in 
detail and the Court itself had not gone 


re 
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into the question in detail and given 
reasons for its conclusion. 

58. For these reasons we hold that 
Section 52-A of the Act, as introduced 
by the Tamil Nadu Act 12 of 1972, is 
ultra vires the powers ot the Tamil 
Nadu Legislature, 

59. In view of the above conclusion 
of ours, we are not expressing any 
opinion on the arguments advanced on 
behalf of the petitioners herein that 
the said section is violative of Article 14 
of the Constitution. - 

60. Under these circumstances, we 
allowed these writ petitions and in each 
one of these writ petitions there will 
be. a' declaration that Section 52-A of 
the Act is ultra vires the powers of the 
State - Legislature. There will be no 
order as to coe in any of these peti- 
tions.’ i 

Petitions allowed. 
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L. M. L. L. Lakshmanan Chettiar, 
Appellant v. V. A. R. Alagappa Chettiar 
and others, Respondents. 

Appeal No. 310 of 1976, D/- 18-8-1980. 

(A) Limitation Act (36 of 1963), Ss. 18 
and 19 — Difference between Ss. 18 and ` 
19 — Equitable -mortgage — Extension 
of period of limitation — No acknow- 
ledgment of Hiability essential where 
there is endorsement of payment. 

- By creation of the equitable mortgage 
the debt becomes a secured one and the 
two transactions viz, the acknowlged- 
ment of liability under the deposit let- 
ter and the creation of the equitable 
mortgage, become an integrated transac- 
tion, and. as a result thereof, any en- 
dorsement of payment would automatic- 
ally extend the neriod of the mortgage. 
There need not be an independent ac- 

knowledgment of the mortgage liability. 
- (Para 9) 

Section 18. deals with the making of an 
acknowledgment of Hability before the 
expiration of the period prescribed for a 
suit or application in respect of a pro- 
perty or right. Section 19 deals with 
payment on account of a debt or of 
interest on a legacy being made before 
the expiration of the prescribed period 
by the person liable to pay the debt or 
legacy or by his agent duly authorised 
in that behalf. and a fresh period of 
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limitation being. computed ~ from 
time when the payment was made: Thus 
under S. 18 there should be an acknow- 
-ledgment of liability, undér S. 19 an en- 
dorsement of payment need not imply an 
acknowledgment of liability. The mere 
fact of payment as evidenced by the en- 
dorsement will have the effect of extend- 
ing the period of limitation. AIR 1977 
Ker 132 and AIR 1944 Mad 57, Rel on. 
(Para 9) 
(B) Transfer of Property Act (4 of 
1882), S. 67 — Purchase of mortgaged 
land by 3rd person with knowledge of 
mortgagee —— Partition of property by 
fraud. — Held partition is liable to be 
set aside in favour of mortgagee. 


In the instant case in a court auction 
‘purchasers purchased the one-third share 
of the mortgagor in the mortgaged items 
of properties, in spite of being made 
aware of the creation and subsistence of 
the mortgage. Later on, when a parti- 
tion suit was instituted by some of pur- 
chasers they as well as the other court 
auction purchaser were put on notice of 
the subsistence of the mortgage and 
warned of the consequence of any col- 
lusive arrangement being entered into. 
In spite of the notices litigants purchas- 
ers had brought about a compromise be- 


tween partition decree’ and, in the said’ 


decree, the mortgaged items of proper- 
ties have been allotted to the other par- 
ties and some other items of properties 
which, according to the mortgagee are 
worthless, were allotted to the mort- 
gagor. Those materials ‘clearly establish 
the practice of fraud by the mortgagor 
and ré-purchasers. In such circumstances, 
the normal rights available to co- 
sharers for asking for a partition of the 
mortgaged items of properties free of 
the mortgage cannot be claimed by such 
purchasers. The resultant position would 
be that the mortgagee will be entitled 
to ignore the partition decree and en- 
force the mortgage against the one- 
third share of the mortgagor. (1874) 1 
Ind App 106 and AIR 1932 PC 235, Rel. 
on. ATR 1948 Mad 1 (FB), Foll. ” 


: , (Para 12) 

Cases Referred: Chronological Paras 
AIR 1977 Ker 132 oF 3G 
AIR 1948 Mad.1:ILR (1948) Mad . 454 
(FB) 12 


AIR 1944 Mad 57:56 Mad LW 633 9 
ATR 1932 PC 235: 36 Med LW 456 ; 1932 

All LJ 909 : 12 
(1874) 1 Ind App 166 - 12 
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S” Thyagaraja Iyer and K. Raja, for 
Appellant; P. Murugayyan and S. Rama- 
lingam. for Respondents. 


NATARAJAN, ‘J.:— The plaintiff in 


O. S. No. 37 of 1971 on the file of the court 


of the Subordinate Judge of Devakottai, 
is the appellant. He filed the suit in 
forma paupéris for recovery of moneys 
due under a mortgage created by deposit 
first defendant on 
9-9-1946 in ` favour of the plaintiff's 
‘father, one Lakshmanan Chettiar. The 
case of the plaintiff was to the following 
effect: Defendants 1, 15 and 16 are bro- 
‘thers and were members of a_ joint 
Hindu family. : A sum of Rs. 18000 be- 
longing to the joint family of the plain- 
tiff and his father was deposited with 
the first defendant for earning interest, 
‘The deposit was made in the name of 
the plaintiffs mother, one Paripoorna 
Achi. When the plaintiff's father de- 
manded repayment of the amount in 
Madras and insisted on furnishing of 
security in the event of non-payment, 
the first defendant executed a fresh de- 
posit letter in favour of the plaintiffs 
father on 9-9-1946 for a sum of Rupees 
20.000. The said letter was executed at 
Madras and on 10-9-1946 the first defen- 
dant delivered the title deeds pertaining 
to two items of properties, described as 
Items 1 and 2 in the plaint H with in- 
tent to create a security. Thus. an equit- 
able mortgage by way of collateral 
security was made in favour of the 
plaintiffs father and the mortgage was 
still subsisting. Between the period 3-9- 
1949 and 26-2-1958, the first defendant 
had paid certain sums of money amount- 
ing in all to Rs. 1000-0n several occasions 
towards the equitable mortgage. The 
plaintiffs father died on 22-6-1963. leav- 
ing as his heirs his son (the plaintiff), 
his widow Paripoorna Achi and a daugh- 
ter by name Deivanai Achi. The plain- 
tiffs mother. and sister had released 
their shares in the mortgage amount in 
favour of the plaintiff by means of a re- 
gistered release deed dated 21-2-1968. 
Defendants 2 and 3. knowing fully well 
the existence of the equitable mortgage, 
purchased the one-third share of the 
first defendant in item 1 of schedule II 
property on 3-3-1958 in E. P. 81 of 1957 
in O. S. 74 of 1950 on the file of the Sub 
Court, ‘Devakottai. “A 


Likewise, ‘one ` Ramaswami' Chettiar, 
wis’ ‘is: the: father of defendants 4 to 13, 
and- the husband of the 14th defendant, 


. third share of the 
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purchased, with full knowledge of the 
equitable mortgage, the undivided one- 
first defendant in 
item 2 of schedule I on 9-12-1963 in 
E. P. No. 22 of 1962 in O. S. 4 of 1949 
on the file of the Sub Court, Devakottai 


The respective court auction-purchasers, . 


having purchased the eguity of redemp- 
tion with knowledge of the subsistence of 
the mortgage, are legally bound to dis- 
charge the mortgage debt secured by the 
equitable mortgage. After the court 
auction sale in their favour, defendants 2 
and 3, in collusion with the mortgagor 
(first defendant) and his brothers, de- 
fendants 15 and 16, filed a suit O. S. 
No. 50 of 1969 on the file of the Sub 
Court, Devakottai, for partition of the 
properties belonging to the joint family 
of defendants 1, 15 and 16, and obtained 
a fraudulent partition decree under 
which a small extent of property of 
meagre value was allotted to the share 
of the first defendant. Such a decree had 
been collusively obtained in order to 
defeat the plaintiff from realising the 
mortgage debt. Apart from the fraudu- 
Jent nature of the suit. it is also bad in 
law for partial partition. The plaintiff 
made repeated demands on the first de- 
fendant and the court auction-purchas- 
ers of the one-third share in the mort- 
gaged properties to pay the mortgage 
amount together with interest etc, but 
they proved of no avail. The fourth de- 
fendant died during the pendency of the 
suit and hence his legal representatives, 
defendants 17 to 21, were brought on 
record. Since defendants 2 and 3 as well 
as ‘defendants 5 to 14 and 17 to 21, have 
purchased the one-third share of the 
first defendant with full knowledge of 
the subsistence of the mortgage, they 
are bound in law to discharge the mort- 
gage debt. 


Except the properties mentioned in 
the plaint, defendants 1, 15 and 16 were 
not possessed of any other properties. 
Hence the plaintiff prayed for a mort- 
gage decree being passed against defen- 
dants 1 to 14 and 17 to 21 directing 
them to pay a sum of Rs. 38,883.67, with 
subsequent interest and costs, and in the 
event of default, to direct the one-third 
share of the first defendant in the mort- 
gaged items of properties being brought 
to sale ignoring the partition effected by 
means of the decree passed in O. S. 50 
of 1959. Alternatively the plaintiff 
prayed that ‘if, for any reason, the~ parti- 
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tion effected in O. S. No. 50 of 1959 was 
considered by the Court to be a genuina 
one, the decree should provide for 
bringing to sale the portion of the pro- 
perty in item 1 allotted to the first de- 
fendant in the partition suit and the un- 
divided one-third share of the first de- 
fendant in item 2 of the properties. 


2. The first defendant and defend- 
ants 5 to 13 and 15 to 21 (defendants 17 
to 21 being the legal representatives of 
the deceased fourth defendant) remain- 
ed absent and allowed the suit to pro- 
ceed ex parte. Defendants 2 and 3 con- 
tested the suit and their defence, set 
out in the written statement of the 
second defendant and adopted by the 
third defendant, was to the following 
effect — defendants 2 and 3 did not 
admit the truth and genuineness of the 
deposit transaction and the passing of 
consideration and, likewise, the execu- 
tion of the deposit letter dated 9-9-1946 
and the deposit of title deeds on 10-9- 
1946 for the purpose of creating an 
equitable mortgage. The truth” and 
genuineness of the various payments on 
several dates said to have been made 
towards the mortgage was also not ad- 
mitted. Defendants 2 and 3 had advanc- 
ed moneys to the first defendant and 
for the repayment of the same, the first 
defendant had executed promissory 
notes. For recovery of moneys due 
under the promissory notes, the suit 
O. S. 74 of 1950 was filed in the Sub- 
Court, Devakottai, and the suit was de- 
creed on 20-7-1950. The one-third share 
of the first defendant in item 1 was at- 
tached and it was purchased in court 
auction on 3-3-1958 and the sale was 
confirmed and symbolical] delivery was 
also obtained. Thereafter. O. S. 50 of 
1959 was filed for partition of the one- 
third share of the first defendant. An 
ex parte decree was passed and the first 
defendant attempted to have the ex parte 
decree set aside, but he failed before the 
trial court. The appellate court, how- 
ever, ordered setting aside of the ex 
parte decree, provided the first defend- 
ant furnished security, but the first de- 
fendant committed default and there- 
fore, the partition decree became final. 
Later on, the first defendant, with a 
view to protract the proceedings, set up 
his two sons to file O. S. No. 30 of 1965 
before the District Munsif Court, Deva- 
kottai. to set aside the decree in O. S&S. 
50 of 1959. The suit was dismissed 
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and against -that, the first defendant’s 
sons filed A. S. 49 of 1966 and that was 
also dismissed. The sons then filed a 
second appeal to the High Court which 
was pending on the date of the institu- 
tion of the present suit. (Subsequently 
the second appeal has also been 
dismissed). In the final decree proceed- 
ings in O. S. 50 of 1959, a compromise 
‘fmal decree was passed and delivery 
was also effected. 


The sons of the first defendant ap- 
plied to the executing court for ordering 
redelivery on the pretext that a larger 
extent of property had been taken de- 
livery of and when those proceedings 
were pending, the first defendant has 
instigated the plaintiff to come forward 
with the present suit to make it appear 
that the properties were subject to an 
equitable mortgage and hence. the 
plaintiff was not entitled to the grant of 
any relief in the suit. The defendants 
did not admit the plaint statement that 
the mother and sister of the plaintiff 
had released their rights under a release 
deed in favour of the plaintiff. In any 
event. defendants 2 and 3 were bona 
fide purchasers for value without notice 
and it was not correct to say that they had 
knowledge of the equitable mortgage 
before they purchased the first defend- 
ant’s one-third share in the court auc- 
tion sale. They purchased the one-third 
share of the first defendant without 
knowledge of the equitable mortgage, 
and consequently, without any cloud on 
the title to the property. The plaintiff 
did not intervene in the execution pro- 
ceedings, nor did he take steps to en- 
force his alleged equitable mortgage 
and so he is estopped from seeking en- 
forcement of the mortgage against de- 
fendants 2 and 3. It is false to say that 
there has been collusion between de- 
fendants 1 to 3 and 15 and 16. The com- 
promise final -decree was a bona fide 
one and fair and equitable in its terms 
and hence the plaintiff cannot ask for 
the decree being ignored and the pro- 
perty brought to sale. Even if the suit 
claim was true, it was barred by limita- 
tion. 

3. The 14th defendant filed a sepa- 
rate written statement and contended 
that no amount was due to the plaintiffs 
father or to the plaintiff under the 
alleged equitable mortgage and the 

‘genuineness of the mortgage. transaction 
itself was disputed. Her husband N.P. N. 
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Ramaswami Chettiar did not purchase 
item 2 of schedule I property with 
knowledge of the equitable mortgage. 
The plaintiff is estopped from enforcing 
the mortgage right as he did not inter- 
vene in the execution proceedings in 
which the mortgaged properties were 
brought to sale. The suit was barred by 
limitation. The payments and endorse- 
ments referred to by the plaintif were 
not true. No amount was due to the 
plaintiff and the suit properties were 
not subject to any encumbrance, The 
suit had been filed by the plaintiff in 
collusion with the first defendant and 
therefore deserved to be dismissed with 
costs. ° 

4. On the basis of the pleadings of 
the parties the Subordinate Judge raised 
the following issues for consideration in 
the trial — 

1. Whether the suit mortgage is true 
and valid? (as recast by the trial court). 

2. Whether the partition set up by the 
defendants 2 and 3 is true, valid, equit- 
able and binding on the plaintiff? (as 
recast). s 


`: 3. Whether the suit is barred by 


limitation? (as recast) and 

4. To what relief is the plaintiff`en- 
titled? (as recast). 

In the trial of the suit, the plaintiff 
examined P. Ws. 1 to 5 and filed Exs. A. 1 
to A. 24 and for the contesting defend- 
ants, the 2nd- defendant alone was ex- 
amined and no defence exhibits were 
filed. The trial Judge, on a consideration 
of the materials placed before him. 
answered issue 1 in favour of the plain- 
tiff, but found against him on issues 2 
and 3, and consequently, found under 
issue 4 that the plaintiff was not en- 
titled to any relief and dismissed the 
suit by judgment and decree dated 21-6- 
1975. It is against the dismissal of the 
suit the plaintiff has preferred this 
appeal. 

5. Notice to respondents 1, 4 to 7, 14 
and 15 was dispensed with in the ap- 
peal. The rest of the respondents, except 
respondents 2 and 3, have not entered 
appearance in spite of service of notice 
on them. 

6. Mr. K. Raja, learned counsel for 
the appellant-plaintiff, advanced argu- 
ments before us to contend that the ` 
findings of the Subordinate Judge on 
issues 2 and 3 are erroneous and un- 
sustainable in law and facts and that the 
appellant is entitled to the reliefs claim- 
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ed. by him in the suit, Mr. Murogeyyan, 
learned counsel for the respondents 2 
and: 3. stated that bis cHents bad eom- 
veyed! their right im tiem t of the plamt 
schedule Ti te the appellant: himself? amd 
as Rich, the appeal is mot mraintaimabte 
against. hts clients, Mr. Beja refuted the 
statement aff Mr. Murugayyam and swb- 
mitted that the anpellant had net ax 
quired the rights of respotdemts 2 amd 3 
im. the concerned em of- suit property 
and the apnellant is entitled to pursue 
the appeal against. respondents 2 and 3 
alsa Consequenths, we have heard Mr. 
Raja md as well as Mr. Murugesyan 
with reference to the mess mut forward 
by the appellant and respondents 2 oe 
3 in the trial of the ease - 

-T The questions that fal? for os 
minatiom may be enumeistedt thus — 

1. Whether the sum of Rs. 1800 was 
axiginally denesited: with the first de- 
fendant: bw the annelhani’s father amd 
whether in. respect of thas deposit, the 
first. defendant was indehted in a sum 
af Rs. 20000, to. the appellant's father as 
on 9-9-IS46T o 

2. I£ the deposit was true, Sier the 
first defendant. deposited the title deeds 
af items k and 2 of sehedule H tọ the 
plaint on 10-9-1946 and created am 
equitable mortgage bhy way of collateral 
security,? 

3. Whether the suit is barred. by limita- 
Boy i 

Whether respondents 2 amd 3 were 
kona fide murehgsers for value, without. 
notice of the martgage af item 1 of 
schedule IL and. likewise. whether Rama- 
swami. Chettiar ‘was a bema fide pur- 
chaser for value. withowt notice of the 
mortgage, of item 2 of selredmbe Di, ams 


. 5. Whether the appellant is entitled to 
ignore the partition decree im O. S. 50 
of 1959: and seek enforcement of the 
~ mortgage by brimging fe sale the ose- 
third share of the first respondent in 
items I and 2 of plaint schedule IE? 
` S. Taking up first and second. aques- 
tions as they cam be conveniently dis- 
posed of fogether, there does not appear 
fo be any difficulty in accepting the ap- 
vellant’s case. Though defendants 2 and 
3,. in their respective written statments, 
- had disputed the faétumi of the deposit 
as well as fhe creation of the equitable 
mortgage ‘and put the appellant to- ‘striet 
proof of these mefters, they de not ap- 
pear to’ bewe seriously ‘canvassed their 
objections before the trial court: fn any 
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event, the appellant has incontrovertibly 
proved his ease with reference to the 
deposit and the creation of the equitable 
mortgage. P: W. 5, the mother of the ‘ap- 
pellant, has stated that. she. sold her 
tewels and gave the money through her 
husband to the first respondent for be- 
ing deposited with him for augmenting 
her funds and as on 9-9-1946, she was 
entitie? to get Rs. 20498.26. When a 
demand was made for. return of the 
same, the first respondent paid Rs. 498.26 
in cash and executed a fresh denosit 
Tetter, Ex. A. 1, for the sum of Rs. 20000. 
The demand as well as the execution of 
Ex. A. I took place at Madras. There is 
further evidence to show that on the 
next day. viz.. 10-9-1946, the first re- 
spondent delivered the title deeds 
Exs. A. 3 to A. 9, pertaining to the suit 
properties with intent to create an 
equitable mortgage by way of collateral 
security. P. W. 1, a close relation of the 
first respondent, has deposed about the 
first respondent executing the two de- 
pasit letters Exs. A. 2 and A. 1, respec 
tively and about the first respondent de- 
positing the title deeds at Madras and 
ereating an equitable mortgage. P. W. 2, 
an advocates clerk. has deposed that 
the first respondent took advice from 


' lės master, viz, Mr. Ramaswami, Advo- 


cate, as to how an equitable mortgage 
was to'be created and on 19-9-1%46 he 
accompanied the first respondent to the 
appellants father -and witnessed the 


. deposit of title deeds for the- purpose of 


creating an equitable mortgage. . Besides 
P. Ws. 1 and 2, P. W. 5 has also spoken 
about, the first respondent executing 
Ex. A. } and depositing his title deeds 
on the next day by creating a mortgage 
by way of collateral security. 


` The evidence of these witnesses is 
amply corroborated. by the production 
of the original title deeds Exs. A. 3 to 
A. 9, by the appellant. Besides, it is also, 
seen that the first respondent has made 
four payments between.1949 and 1958 
totalling a sum of Rs. 1000 and all those 
payments have been entered on the re- 
verse of Ex. A. 2. These factors more 
than amply prove the truth of the appel- 
tants case about the deposit of money 
with the first respondent and about his 
executing the deposit letter and -creating 
an equitahle mortgage over the suit pro- 
perties by deposit of title deeds. Hence. 
both these points are found in favour of 
the appellant. 
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9. Next in order comes the thind 
question about the suit beme within 


time or barred by limitation: The de~ 
posit letter Ex. A. I has been executed. 


‘on 9-9-1946, and -the equitable mort- 
gage has been created the next day. The 
suit however has been filed’ on i693: 
1969. It may be remembered that the 
suit has been filed in forma pauperis 
and 16-6-1969 was the day when the 
petition under O. XXXII, RIC P.C 
was filed. As such, the suit has bem 
filed beyond 12 years from the date of 
Ex. A. 1. However, the case of ‘the a 
pellant is that the first respandent bad 
made four payments tewards the maert- 
gage and the last of such payment was 
made on 22-9-1958, and as such, ithe 
period of limitation was extended and 
by reason of such extension, the suit 
must be held to- have been filed within 
time. The four payments referred to by 
the appellant have taken place on the 
following dates — Rs. 100 paid on 5-9- 
1949: Rs. 100 paid on 15-8-1952: Bs 300 
paid on 31-35-1955 and Rs. 500 paid on 
26-2-1958. Besides, the appellant also re- 
lied upoan- two acknowledgmenis, 
Exs. A. 12 and A. 13, made by the first 
respondent on 13-7-1957 and 22-9-1958, 
respectively, Ex. A 12 is a certified 
copy of the counter-affidavit filed by the 
first respondent in E P. 81 of 1957 in 
©. S. 74 of 1950, Sub Court, Devakottai 
Ex. A. 13, dated 22-9-1958 is yet an- 
other coupter-affiidavit filed by the first 
respondent ig the same execution peti- 
tion. In both these counter-affidavits the 
first respondent has clearly referred to 
the execution of the deposit letter and 
the creation of the equitable mortgage 
over items l and 2 of the plaint sche- 
dule II and about the mortgage still sub- 
sisting. The Subordinate Judge has, how- 
ever, taken- the view that the payments 
made by the first respondent as endors- 
ed by him on the reverse of Ex. A. 1. 
cannot save the period of limitation since 
the endorsements do not make any re- 
ference to the first respondent having 
executed Ex. A. 1 and depositing the 
title deeds for creating an equitable 
mortgage by way of collateral security. 


The trial Judge has further held that 
at best the endorsements could be taken 
to be acknowledgments of the deptsit of 
money under Ex A 1 snd 
an acknowledgment of a subsist- 
ing mortgage liability; inasmuch 
as there are no. details about the del- 
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very. of dosiumenis, fhe .mnumber 
of documents, fhe date of dr 
livery.’ the creation: of an emii- 
table morigage for the murpose of fur- 


ishing security ani the subsistence wf 


the mortgage. me of the endorsements, 
murh fess the ket ame dated 26-2-1958, 
osuld be taken as arknowledgment sso as 
to give a fesh- period of mttation, 


‘Fer holdmg that Exa. A.. 12 and A. 13 


also did mot operate as arknowledg- 
ments for saving  Simitation, the 
Subordinate Judge thas observed ‘that 
the rectlals in the evumter affidavit dd 
not umaquivoraliy refer to the deposit of 
title deads, the mature of the properties 
covered by them ete. and abont ‘the 
mortgage being subsisting. . We are 
dearly of oman that the wiew taken by 
the Smbondimate Judge on the question 
Of Timitation js patently wrong: and 
manifestly opposed tp law. The Smub-: 
ordinate Judge has failed to see that 
with the treation ef the equitable mort- 
gage the debt beram= a secured one andi 
the two transariions viz, the anknow-| 
ladgment of liability under the deposit 
letter and the creation of the equitable 
mortgage, became an integrated transac- 
tien, and as a result thereof. any en- 
dersement of payment contained in, 
Ex. A. 1 will autematically extend the 
period of the mortgage. There meed 
net bs, as the Subordinate Judge hes 
thought, an independent acknowleds-' 
ment of the mortgage liability- In this; 
caumection we meed only refer to- Sec- 
tions 18 and 19 of the Limitation 
1983. Section 18 deals with the makine: 
ef an acknowledgment of liability be~ 
fare the expiration of the period pre~ 
scribed forasuit or application in respect} 
of a property er right Section 19 deals, 
with payment on account of a debt or 
of interest on a legacy besing made þe- 
fere the exniration of the prescribed 
period by the person liable to pay the: 





















from the time whan the nayment wag 
male. The difference between the two 
sections kas been suorinctly set out ini 
Parasuraman v. Purrushottaman and Co. 

AIR 1977 Ker 132. at pp 145 and i 

and we may quote the relevant passage 
as we are in 1 agreement with 
the same. d 


“There is -certainty a difference be- 
tween Section 18 and Section 19. As 
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in the case of an acknowledgment under 
Section 18, a payment under Section 19 
is also required to be recorded in writ- 
ing. But. under Section 18, the writ- 
ing must contain within itself an ad- 
‘mission of existing liability, while under 
Section 19, ít is sufficient if the writing 
merely records the fact of payment, An 
endorsement of payment need not 
imply an acknowledgment of liabil- 
ity; whereas an. acknowledgment 
for the purpose of Section 18 
must be by the person against whom 
_the property or right in question is 
claimed or by some person through 
whom he derives title or liability: a 
payment for the purpose of Section 19 
need only be by the person liable to 
pay the debt. An acknowledgment 
under Section 18 only operates against 
the person who makes the acknowledg- 
ment and those claiming under him, but 
subject to the provisions of sub-sec. (2) 
of Section 20, a payment under Sec. 19 
-saves limitation against all the persons 
who are liable for the debt.” 


us it may be seen that while under 
Section 18, there should be an acknow- 
ledgment of liability, under Section 19 
an endorsement of payment need not 
imply an acknowledgment of liability. 
The mere fact of payment as evidenced 
by the endorsement will have the effect 
of extending the period of limitation. 
This aspect of the matter has been com- 
pletely lost sight of by the Subordi- 
nate Judge. Once the liability of the 
first respondent under the deposit be- 
came measured by the creation of the 
equitable mortgage, it goes without say- 
ing that any endorsement of payment 
contained in the letter of deposit would 
automatically have the effect of extend- 
ing the period of limitation for the se- 
cured debt. We may, in this connec- 
tion, refer to Veeraraghavayya v. See- 
tharamayya (1943) 56 Mad LW 633: 
(ATR 1944 Mad 57), where the effect of 
endorsement on a note had to be con- 
strued vis-a-vis a contemporaneous 
agreement executed by the promisor to 
pay the amount in instalments. The 
ratio laid down by Shahabudeen J. as 
contained in the headnote, is te the fol- 
lowing effect— 


“Where-a promissory note was ex- 
ecuted and on the same date an agree- 
ment was also come to between the 
parties that the amiount of the note 
should be paid in instalments. Held, that 
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the promissoy note and agree- 
ment should be considered as 


part of the same transaction and the 
endorsement on the note would give the 
indorsee the advantage which could be 
derived from the agreement, even 
though there is no separate assignment 
of the agreement. Thus treated, an en- 
dorsement of payment on the note made 
more than three years from its execu- 
tion would save limitation in respect of 
instalments payable within three years 
of the endorsement under the agree- 
ment abovementioned.” l 


10. Applying this ratio which has our 
approval, we must hold that the pay- 
ments made by the first respondent and 
evidenced by the endorsement contained 
in Ex. A. 1 would have the effect of ex- 
tending the period of limitation for the 
equitable mortgage. Viewed thus, the 
last endorsement of payment made on 
26-2-1958. conferred on the appellant a 
limitation neriod of 12 years from that 
date to file the suit; and, inasmuch as the 
suit had been filed on 16-6-1969 itself, 
we must hold that the suit was not bar- 
red by limitation. Apart from that, we 
also find that in Exs, A. 12 and A. 13, 
the first respondent has categorically 
and unambiguously acknowledged his 
liability under the equitable mortgage 
and such acknowledgments clearly - 
attract the application of Section 18 of 
the Limitation Act. There was no 
necessity for the first respondent to re- 
fer in Exs. A. 12 and A. 13 to the details 
of the mortgage transactions, such as 
the date of delivery of the documents 
ete. The acknowledgment in Exs. A. 12 
and A. 13 clearly refer to items 1 and 2 
of schedule If properties being subjected 
to the mortgage created in favour of 
the appellant’s father and about ‘the 
mortgage still subsisting. Hence Exs. 
A. 12 and A. 18 also can be availed of 
by the appellant for effectively meeting 
the plea of limitation raised by the con- 
testing respondents. Accordingly. we 
answer this question in favour of the 
appellant. 


11. The penultimate question is with 
reference to the rights acquired by the 
court auction purchasers when the mort- 
gage was subsisting. There is no mate- 
rial for us to hold that respondents 2 
and 3 had not parted with consideration 
for purchasing item 1 of schedule I 
property. So too, the purchase of item 2 
of schedule II property by late Rama- 


(nen renner or oo 
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swami Chettiar. But, on the question of 
notice, the court auction purchasers can- 
not certainly plead want of knowledge 
of the subsistence of the mortgage when 
they purchased the respective items of 
properties. In Exs. A. 12 and A. 13, 
which are the counter affidavits filed by 
the first respondent in the execution pro- 
ceedings, he has clearly referred to the 
creation of the equitable mortgage over 
the two items of properties in favour of 
the appellant’s father and about the sub- 
sistence of the mortgage. In spite of 
the first respondent having brought to 
their notice the creation of the mortgage 
and the liability being still outstanding, 
the auction purchasers who were also 
the decree-holders, had not taken steps 
to amend the sale proclamation and 
bring the properties to sale subject to 
the rights of the mortgagee. The Sub- 
ordinate Judge has not at all applied 
his mind to this aspect of the matter 
and, on the other hand, he has taken 
it for granted that the court auction 
purchasers were bona fide purchasers for 
value without notice. The view of the 
Subordinate Judge is clearly wrong. 
Hence we answer the fourth question 
also in favour of the appellant. 


12. There only remains the last ques- 
tion, viz, whether the appellant can 
ignore the partition decree passed in 
O. S. No. 50 of 1959 and enforce the 
mortgage by bringing to sale the one- 
third share of the first respondent in the 
mortgaged items of properties: The case 
of the appellant is that respondents 1 to 
3, 15 and 16 colluded among themselves 
and brought about a collusive partition 
decree in O. S. 50 of 1959 whereunder 
the mortgaged items of properties were 
allotted as between the 15th and 16th 
respondents and the Court auction pur- 
chasers and some worthless items of 
proverties were allotted to the first re- 
spondent towards his share. Neither the 
plaint nor the decree passed in O. S. 50 
of 1959, had been marked as an exhibit 
and, therefore, the details ofthe suit and 
the decree passed therein are not fully 
known. Even so, we find that respon- 
dents 2 and 3 had filed O. S. 50 of 1959 
for partition of the one-third share of 
_ the first respondent in item 1 of Sch IL 
Strangely enough respondents 2 and 3 
had not imnleaded the appellant as a 
party to that suit even though thev had 
knowledge of the subsistence of the 
mortgage. They had also been snectfi- 
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cally put on notice by the appellant 
himself by means of the notice, Ex: A. 14 
issued on 25-3-1968. In that notice, the 
appellant has mentioned about the equi; 
table mortgage created-by the first re- 
pondent and he has also charged respon- 
dents 2, 3, 15 and 16 with having filed 
the partition suit, O. S. 50 of 1959 col- 
lusively and attempting to by-pass the 
mortgage and have the properties divi- 
ded. Respondents 2 and 3 have sent a 
reply under Ex, A. 15 which contains 
nothing but a denial of the claim made 
by the appellant. Similarly, under Ex. 
A. 16 dated 9-8-1968, the appellant has 
sent a notice to respondents 4 to 14 
and brought to their notice the sub- 
sistence of the mortgage. These respon- 
dents too rested themselves content by 
merely refuting the contentions .of the 
appellant and sending a reply Ex. A. 17. 
It is after the issue of these notices, re- 
spondents 1 to 3, 15 and 16 had entered 
into a compromise and brought about a 
compromise decree in the partition suit. 


According to the appellant, the first 
respondent had been given some worth- 
less items of properties towards his one- 
third share. The circumstances are 
more than enough to warrant the con- 
clusion that the parties to O. S. 50 of 
1959 had deliberately attempted to cir- 
cumvent the mortgage liability by not 
allotting to the first respondent any 
portion of the two items of mortgaged 
properties and instead, allotting him 
some other items of properties. In 
spite of it, the Subordinate Judge, very 
strangely, has taken the view that there 
was absolutely nothing to show that the 
partition was mala fide and inequitable 
and that because the appellant (plaintiff) 
was not a party to O. S. 50 of 1959, it 
cannot be said that the partition action 
was fraudulent in character, The law 
on the question as to how far a mort- 
gage.created by one of two or more co- 
sharers of his undivided share in the 
properties held jointly by all the co- 


sharers can affect the right of 
partition of ‘the other  co-sharers, 
is by now well settled. The 


Privy Council, following its ratio in an 
earlier case, Baijnath Lal v. Ramoodeen 
Chowdry, (1874) 1 Ind App 106, laid 
down in Afzal Khan v. Abdul Rahman 
(1932) 36 Mad LW 456: (ATR 1932 PC 
235). as follows— 


“Where one of several co-sharers 
mortgages his undivided share in some 


+ 
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of the properties held jointly by them, 
and the property mortgaged is allotted 
on a subsequent partition to the other 
co-sharers, the latter takes that. pro- 
perty in the absence of fraud free from 
the mortgage, and: the ` - mortgagee can 
proceed only against the properties ` 
lotted to the mortgagor in substitution 
of his undivided share” (emphasis sup“ 
plied) "oe 


This has been ‘followed in Issaku v. 
Seetharamaraju (1947) 60 Mad LW 480: 
TLR (1948) Mad 454: (AIR 1948 Mad 1) 
(FB). According to this ratio, respon- 
dents 15 and 16, the brothers of the 
first respondent, will be entitled to ask 
for partition’ and allotment of the mort- 
gaged items of properties to their share 
free from the mortgage in spite of the 
creation of the equitable mortgage by 
the first respondent -of his one-third 
share, However. their right to ask ‘for 
partition is subject to the condition that 
their claim is not vitiated by fraud. In 
the- instant case, the materials on record 
clearly spell out the practice of fraud. 
We have already referred.to the court 
auction purchasers purchasing the one- 
third share of the first respondent ` in. 
mortgaged items of properties in 
spite of being made aware of the crea- 
tion and subsistence of the mortgage, 





Later on, when. a partition suit was 
instituted by respondents 2 and 3 they as 
well as the other court auction purchaser. 
were put on notice of the subsistence of 
the mortgage and warned of the con- 
sequences of anv collusive arrangement 
‘being entered into. In. spite of the 
notices, respondents 1 to 3, 15 and 16 
about a compromise 
















the mortgaged items.of properties have 
been allotted to the other parties, and 
some other items of properties which, 
worth- 
less, were allotted to the 
dent. Those materials clearly estab- 
lish the practice of fraud by the respon- 
ents. In such circumstances, the normal 
rights available to co-sharers for asking 
` Ifor.a. partition of the mortgaged items 
properties free of the mortgage can- 
ot. be claimed by respondents 15 and 
6. The resultant position is that the 


1989 and enforce the ‘mortgage against 
the one-third share of the first respon- 


` 








al”. 
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dent in items 1 and 2 of- schedule 0 
properties. ; 

13. In accordance with our conclu- 


sions, it follows that the appeal has to be 
allowed and the iudgment’and decree of 
the lower court set aside. The appel- 


` lant’s suit will stand decreed and there 


will be'a. mortgage preliminary decree- 
in favour of the appellant, directing the 
defendants 1 to 3, 5 to 14, and 17 to 21, 
to pay.the appellant the sum of Ru- 
pees 38,882-67, with interest at 6 per 
cent per annum from the date of plaint 
till the date of payment and costs, 
within three months from this date, 


‘failing’ which the one-third share of the 


first respondent in items 1 and 2 of 
plaint II schedule’ will be sold for 
realising the amount and such sale will 
be effected in disregard of the parti- 
tion decree passed in O. S. 50 of 1959. 
The court-fee pavable on the plaint as 
well as the memorandum of appeal will 
be paid by respondents 1 to 13 and 16 
to 29. i 
14. ‘The matter comes up before us 
for being .mentioned. The learned 
counsel for the appellant states that the 
court below has ordered costs to be . 
borne by the respective parties and as 
such the award of costs in this anneal 
may be clarified as cost in the appeal 
In view! of the said representation, we 
make it clear that award of costs will 
be in the appeal and as far as the suit 
is concerned, the parties will bear their. 
respective costs. 
Appeal allowed. 
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K. S. P. Subramanian, Petitioner v. 
The Commissioner of Land Revenue and 
Commercial Taxes, Madras and others, 
Respondents. , 

“Writ Petn. No. 1322 of 1979. D/- 25- “9 
1980- ANNET 

Madras Cinemas (Regulation) Act 
(9 of 1955), Section 5 — Madras Cinemas 
(Regulation) Rules (1957), Br. 35 and 
35A — Application for grant of “no ob- 
jection” Certificate to construct . perman- 
ent theatre - Objections not filed 
within period prescribed under Rules 35 
and 35A — Belated objections cannot be 





tsken into consideration by licensing 
authsrity under Section 5 in public in- 
terest. : as 
DYJEY/B4T/81PGS/SNV : 
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Where the objections as to the grant 
of “no objection” certificate to construct 
a permanent air-conditioned theatre on 
the site which had been.. reserved for 
residential purposes, were filed beyond 
the period prescribed under Rules. 35 


and 35A, such belated objections could | 


not be considered. by licensing authority 
to be valid in law. As the law lays 
down a procedure, that procedure will 
have to be followed. - The licensing au- 
thority is entrusted with power subject 
to the provisions of the statute and the 
rules made thereunder. He has no in- 
herent power. W. P. No. 138 of 1978 


(Mad), Foll. ‘(Para 3) 
Further, it could not be said that 
the licensing authority has power to 


consider such belated objections in 
public interest in view of Section 5 of 
the Act which says that the - licensing 
authority shall have regard to matter 
namely the interest of public generally 
as Section 5 which says “shall have re- 
` gard” does not mean that the licensing 
authority can travel outside the ambit 
of the Section or the rules and consider 
some objections which cannot be consi- 
deréd to be valid in law. 
Cases Referred : Chronological Paras 
(1978) WP No. 138 of 1978- (Mad) 3 
R. Muthukumaraswami, for Petitioner; 
C. Chinnaswami, for Govt, Pleader and 
Miss M. B. Dominique, T. Stanislas, N. 
Shaher Ali, for Respondents. 


ORDER :— The petitioner applied to 


the Collector on 20-2-1976 for. the grant 


of a ‘no objection’ certificate to con- 
struct a permanent air-conditioned 
theatre in T. S. No. 397/1 (Part) of 
Block No. 49, Ward No. 24 of Tiruchi- 
rapalli Municipality. Notices inviting 
objections were duly published“at the 
Collectorate and at the Thiruchirapalli 
Municipal Offce on 25-2-1978 and 1-3- 
1978, respectively. The Commercial tax 
Officer Tiruchirapalli (Rural) and (Town) 
and the Superintendent of ‘Police, Tiru- 
chirapalli did not raise any objection 
to the proposed grant. However, the 
Tiruchirapalli Municipality raised ob- 
jections on the ground that the propos- 
ed site had been reserved for residen- 
tial purposes im the Town. Planning re- 
cords and that there were important 
institutions such as Campion . High 
Schoo] etc., and Municipal Offices were 
situated nearby. The Principal of 
Campion High Schoo] and the 
Hospital administrator of Child Jesus 


1978 and July, 1978. 


(Para 4). 
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Hospital filed their objections in June, 
On a considera- 
tion of-these objections, the Collector 
held by his order dated 11-12-1978 that 
the objections of the -Principal and Co- 
respondent, ‘Champion High, School, 
Tiruchirapalli, carried weight and it was 
objectionable to locate a permanent 
theatre in the vicinity of the school 
and, therefore, rejected the request of 
the petitioner for the grant of a ‘no ob- 
jection certificate’. Aggrieved by this 
rejection order, the matter was: taken 
up to the Board of Revenue in appeal. 
Before the appellate authority, the same 
objections were filed. It requires to bé 
noted at this stage that the contention 
of the writ petitioner was that the ob- 
jections of the school were belated and 
should not have been considered by the 
Collector, This argument was rejected 
stating that there was nothing prevent- 
ing the licensing authority to consider 
them if he so desires. in the public 
interest, even though the objections 
were belated. On this finding. in B. P. 
Rt. 1524 (L) dated 14-3-1979, the appeal 
was rejected, It is against these succes- 
sive orders' of rejection, the present 
writ petition bas been preferred. 

2. The first and the foremost conten- 
tion of Mr. Muthukumaraswami, learn- 
ed counsel for the petitioner, is that in 
so far as rules 35 and 35-A of the Tamil 
Nadu Cinemas (Regulations) Rules 1957 
lay down the procedure for the receipt 
of. objections and admittedly the objec- 
tions filed either by the Municipality or 
by the third respondent school were be- 
yond the period prescribed within these 
tules, these objections cannot be held 
to be valid objections within the mean- 
ing of law. and consequently the im- 
pugned orders are liable to be set aside. 
It is further contended that bearing 
those provisions relating to the receipt 
of objections, there is no other power 
vested in the licensing authority, name- 
ly, the Collector to consider the objec- 
tions in public interest and that the 
finding of the Board of Revenue is 
clearly illegal. As against this Mr. 
Chinnaswamy, appearing for the Muni- 
cipality would submit that in so far as 
the Municipality has raised specific ob- 
jections that the location of the theatre 
would not be conducive to the interest 
of the public having regard to the re- 
servation of-site under the Town Plan- 
ning Scheme and inasmuch as the Col- 
lector had made a personal inspection 
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of the site and if he had found the site 
objectionable, there will be no difficulty 
in upholding the order, Myr. Stanislas 
Tearned counsel appearing for the third 
respondent, and the other respondents 
also supports this plea and submits that 
in the interests of public, it is well open 
to the Collector to consider the objec- 
tions after all the matter is brought to 
the knowledge of the licensing auth- 
ority one way or the other. 

3. On a careful consideration of the 
above arguments, I am of the view that 
the stand of the respondents cannot be 
held to be tenable at all. Rules 35 and 
35-A of the Tamil Nadu Cinemas (Regu- 
lations) Rules 1957, lay down the pro- 
cedure for submission of objections. Un- 
der Rule 35 (2), 45 days time is given 
for the local authority to forward its 
objections to the licensing authority. It 
is now admitted on all sides that the 
objections of the Municipality were 
never forwarded within 45 days limit. 
Be that so. Turning to Rule 35 (3), the 
police authority viz., the Superintendent 
of Police did not raise any. objection 
within 30 days prescribed under the 
gaid sub-rule. As regards the public, it 
is Rule 35A which should govern. That 
rule reads as follows— 


“On receipt of the application, the 
licensing authority shall cause a notice 
to be published to the notice board of 
the office of the licensing authority and 
the Panchayat Union concerned, of the 
fact of receipt of the application, with 
such details as may be considered 
mecessary .and calling for objections, if 
any, from the public in regard to the 
non-compliance by the applicant of the 
provisions of any of these rules. All 
objections shall be filed in writing before 
the licensing authority within 15 days 
from the date of publication of the 
notice. Any objection filed after this 
period, shall be liable to be summarily 
rejected.” 
Therefore, the objections of the other 
respondents like the third respondent- 
school or the fourth respondent or the 
fifth respondent should have been sub- 
mitted within 15 days from the date of 
the application of the petitioner. In so 
far as the application of the petitioner 
was notified at the Collectorate on 25-2- 
1978 and at the Municipal Office on 1-3- 
1978, the last date for submission of the 
application within the scope of the 
above rule will be 15-3-1978. In the in- 
stant case, admittedly, the third respon- 
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dent sent his objections only in June, 
1978, Likewise, the respondents 4 and 5 
sent their objections only in July, 1978. 
Under these circumstances, they also 
were belated and that the resultant 
position is the objections of the Munici- 
pality within the meaning of Rule 35 
(2) were belated. Likewise, fhe objec- 
tions of respondents 3,4 and 5 within the 
meaning of Rule 35-A, If that be the 
resultant position, can they be consider- 
ed to be valid objections in law? I am 
afraid they cannot be considered to be 
valid objections in law. This is because 
where law lays down a procedure, that 
procedure will have to be followed. It 
should be remembered in this connec- 
tion that the licensing authority is en- 
trusted with power subject to the pro- 
visions of the statute and the rules 
made thereunder. He has no inherent 
power, As a matter of fact, I have my- 
self taken the view that belated objec- 
tions cannot be considered to be valid 
objections in W. P. No. 138 of 1978. The 
ratio of that ruling will squarely apply. 
4. The next question that has to be 
considered is whether the licensing 
authority, having regard to the scope of 
Section 5 of the Tamil Nadu Cinemas 
(Regulation) Act 1955, can consider 
these matters under Section 5 of the 
Act. Section 5 of the Act states that the 
licensing authority shall have regard to 
the following matters, namely, (a) the 
interest of the public generally; (b) the 
status, antecedents and previous experi- 
ence of the applicant, (c) the suitability 
of the place where the cinematograph 
exhibitions are proposed to be given; 
(d) the adequacy of existing places for 
the exhibition of cinematograph. films in 
the locality; (e) the benefit to any parti- - 
cular locality or localities to be afford- 


_@d by the opening of a new place of 
cinematograph exhibition and (f) the 
possession by the applicant, of other 


places, if any, licensed under this Act, 
whether in the same locality or else- 
where, and whether at the time of ap- 
plying for the licence or at any prev- 
ious time, It is not possible to contend 
that by reason of the personal inspec- 
tion the Collector gains certain know- 
ledge and, therefore, that knowledge 
could be utilised, For two reasons, this 
submission will have to be re- 
jected, because neither the order 
of the Collector nor of the 
Board puts it on the ground. 
Then again a question may arise whe- 
ther the knowledge gained on personal 


ne 
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inspection could be utilised for a judi- 
cial disposal of the matter and in ‘such 
a case whether it would not be tainted 
with an element of bias. But I do not 
think I need consider all these, because, 
as I observed above, the Collector mere- 
ly upholds the objection of the third re- 
spondent and that order is confirmed by 
the Board: stating that even though the 
objections of the third respondent were 
belated, yet in public interest the 
licensing authority could consider. This 
is not the correct way of approaching 
the matter. Section 5° of the Act mere- 
ly says ‘shall have regard’ but that 
|does not mean he can travel outside the 
ambit of the section or the rules «and 
consider some objections- which ob- 
jections, I have already held, to be not 
valid in law. Having regard to the 
above, I hereby quash the impugned 
orders of the Collector and the Board 
of Revenue and the matter is remitted 
for fresh disposal to the Collector, Tiru- 
chirapalli, to consider the application of 
the petitioner on merits. The writ peti- 
tion is allowed and remitted. No -costs. 

5. I make it clear that inasmuch as 
I have already held that the objections 
are invalid, the application of the peti- 
tioner for the grant of a “no objection 


certificate’ will have to be considered 
on merits without reference to these 
objections, 


Petition allowed, 
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N. Venkatachalapathy, 
Saroja, Respondent. 
C. R. P. No. 2400 of 1980, D/- 27-11- 
1980.* 


Hindu Marriage Act (25 of 1955), Sec- 
tion 13 (1) (b) (as amended by Act 68 of 
1978) — Petition for divorce on allega- 
tion of desertion by wife inm conse- 
quence of her suffering from deformity 
called infantile uterus — Application 
by husband to direct his wife to bẹ me- 
dically examined — Wife resisting ap- 
plication by denying defect — Applica- 
tion could not be granted by resorting 
to Section 151 of Civil P. C. or any 
other provision. (Civil P. C. - (1908), 
See. 151). . (Para 3) 


*Against order of Dist. Judge, Tiruchira- 
pali, D/- 12-8-1980. 
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Cases Referred : Chronological Paras 
AIR 1966 Mad 443: (1966) 2 Mad LJ so 


AIR 1955 Andh 207:1955 Andh WR 
13 


AIR 1955 Mad 546: ILR (1956) Mad j 


AIR 1951 Mad 910 (1):ILR (1952) Mad 
150 3 


R. G. Rajan, S. Ethiraj and D, Sekar, 
for Petitioner; K. Raman and R. Sivara- 
man, for Respondent. 


ORDER .— The husband, who in- 
itiated proceedings against his wife 
under Section 13 (1) (b) of the Hindu 
Marriage Act 25 of 1955 as amended by 
Act 68 of 1976, is the petitioner in this 
civil revision petition, which is directed 
against the order dismissing an applica- 
tion filed by him to direct his wife, the 
respondent herein, to appear in ^ Court 
and submit herself to a medical exami- 
nation. The petitioner, in the course of 
his application, stated that the respon- 
dent is suffering from a deformity des- 
cribed as infantile uterus and it was 
only on account of this condition, she 
was not able to live a normal life with 
the petitioner and had left the peti- 
tioner since April 1973 and living sepa- 
rately and therefore, the petitioner is 
entitled to a decree of divorce on the 
ground of desertion. That application 
was resisted by the respondent on 
several. grounds, which need not be 
noticed in detail for purposes of the pre- 
sent civil revision petition. Suffice it 
to say that the Sub-Court Tiruchira- 
palli, enquired into this application of 
the petitioner and found that the ground 
of desertion put forth by the petitioner 
has not been established. Consequent to 
this finding, the application filed by the 
petitioner was dismissed. Aggrieved by 
that, the petitioner preferred C. M. A; 
70 of 1979 before the District Court. Tri- 
uchirapalli, and that appeal is now 
pending. In I A. No. 49 of 1980. the 
petitioner sought a direction to the effect 
that his wife, the respondent herein, 
should appear in court and submit her- 
self to a medical examination. by a com- 
petent medical expert. In paragraph 3 
and 7 of the affidavit in support of that 
application, the petitioner had stated 
that the respondent had a physical de- 
formity which rendered her unfit for 
normal marital life and child ` bearing 
and that in order to establish that, tt is 
necessary that the respondent should be 
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examined by competent doctors. That 
application was: resisted by the respon- 
dent herein on the ground that there is 
tio phycical deformity at all in her as 


claimed by the appellant and that 
though the petition for divorce was 
í no 


pending for more than three years, 
application for medical examination of 
the respondent had been earlier filed 
by the petitioner. It was also futher 
pointed out on behalf of the respondent 
that none of the doctors had ‘been sum- 
-moned to give evidence on their medical 


examination and would establish the 
mala fide conduct of the petitioner. The 
respondent further stated that _ the 


petitioner is romantically inclined and © 


had also married another ‘girl and had 
turned her out as well and that the ap- 
plication was only filed with a view to 
prolong the proceedings. The learned 
Additional District Judge, Tiruchirapalli, 
who enquired into this application, held 
that the petition filed by the petitioner 
was a frivolous and unsustainable peti- 
~tion as, even according to the petitioner in 
the course of his evidence, he had stat- 
ed that he was not going to examine 
any of the doctors to establish the phy- 
sical deformity of the respondent, On 
this conclusion, the application filed by 
“the petitioner was dismissed. Yt is the 
correctness of this order that is chal- 
lenged in this revision. ` 


2 No doubt, the petitioner has come 
forward with a case that the respondent 
suffers from a deformity known as in- 
fantile uterus which renders her incapa- 
ble of leading a. normal marital life. The 
petitioner has to establish that this con- 
dition of the respondent was responsi- 
ble for her having left the petitioner 
since April 1973. In the course of the 

. proceedings before the trial Court,- the 
petitioner did not take any steps what- 
ever either for examining the doctors 
or even by asking for a medical exami- 
nation of the respondent. Indeed. as has 
been pointed out by the learned Dis- 
trict Judge, the definite stand that was 
taken by the petitioner was that he was 
not going to examine any of the doctors. 
Though the learned counsel for the 
petitioner would attempt to explain that 
this statement was made by the peti- 
ioner in a different. context, a perusal 
‘of the evidence of the petitioner indi- 
cates that he was not anxious to let in 
any- medical evidence with -reference to 
the alleged deformity of his wife.. ihe 
respondent herein, . In that state of 
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affairs, the petitioner should be taken 
to have not established that his wife, 
the respondent herein, is having in- 
fantile uterus and, therefore, -he would 
not be entitled to the rehed prayed 
for by him. It is only to cover up this 
lacuna that: the petitioner has come for- 


ward with the present application. The 
Court below was justified in treating 
this application as a frivolous applica- 


tion especially when the petitioner had 
an opportunity to. let in medical evi- 
dence to establish the condition of the 
respondent as claimed by him; but did 
not do so, so 


3. In addition, there is another in- 
surmountable difficulty in the way of 
the petitioner. Section 151 C. P. Code 
cannot be resorted to-for the purposes 
of compelling a person to undergo me- 
dical examination. Indeed, the Courts 
have consistently declined to permit 
the ‘medical examination of a party to 


the proceedings. In Polavarapu Ven- 
kateswarlu `v. Polavarapu Subbayvya, 
ILR (1952) Mad 150:(AIR 1951 Mad 


910 (1)), Raghava Rao, J., had occasion 
to consider whether it is open to the 
Court to direct a party to appear be- 
fore Court in order to enable a medical 
expert to take blood sample for test- 
ing the same with a view to decide the 
question of legitimacy. It was pointed 
out that there is no provision either in 
the Civil Procedure Code or in the 
Indian Evidence’ Act, which provides for 
a test of that type and that if a party 
to offer his blood for a 
test of this kind, he cannot be forced 
to do so, In this view, the order of the 
Court below directing the medical exa- 
mination of the blood sample was set 
aside. In Ranganathan Chettiar v. 
Chinna Lakshmi Achi, ILR (1956) Mad 
66: (AIR 1955.Mad 546), -Rajagopala 
Ayyangar, J.,. had occasion to consider 
whether the Court has power to com- 
pel a party to be examined by a doctor 
against her consent. The learned Judge 
held that the Court has no power to 
compel a medical test on a human be- 
ing without his or her consent apart 
from a statute which clothes the Court 
with such power and Section 151 C.P.C. 
has no application to such a case. The 
learned Judge, however, added: that it 
is open to the Court to draw any ad- 
verse inference against a party who re- 
fused to examine himself or herself In 
Pulavarthini Sreeramamurthi v. Pula- 
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varthi Lakshmikantam, 1955 ‘Andh WR 
13: (ATR 1955 Andh~ 207) Umama- 
heswaram, J. considered the question 
whether by an order of Court a party 
can be compelled to undergo -medical 
examination. After considering the re- 
levant cases, the learned Judge conclud- 
ed that in the absence of any statutory 
provision compelling the -medical ex- 
amination of a party and restricting the 
enjoyment of personal liberty of that 
person, it is not right to rely upon the 
general or inherent powers of the Court 
under Section 151 C. P. C. to achieve 
that purpose. In Krishnamurthi Aiyar 
v. Govindasami Pillai, 1966-2 Mad LJ 
383: (AIR 1966 Mad 443) Natesan, J. 
had to consider the question whether an 
election Court dealing with an election 
dispute under the Panchayats Act can 
order compulsory examination of a per- 
son who figures as a party to those pro- 
ceedings. The learned Judge observed 
that it is the birth right ‘of a man to 
claim that there shall be no trespass +o 
his person unless provided by law and 
there is no warrant in the Civil Pro- 
cedure Code for an order for compul- 
sory medical examination of a party 
(fagainst his wish. These 
therefore, lay down that a person in 
the position of the respondent cannot be 
directed to be examined medically aga- 
inst her wish. Since the respondent 
has opposed the application of the peti- 
tioner and had also denied the defect 
in her, it is clear that any medical ex- 
amination, if ordered, would only be 
against her wish, which as stated ear- 
lier, cannot be done. 
below has not proceeded on this ground, 
yet, the dismissal of the application by 
the learned District Judge could be sus- 
tained on this ground as well. There is 
absolutely nothing illegal or irregular 
in the order of the Court below dismiss- 
ing the application filed by the peti- 
tioner. That order is perfectly correct 
and justified and deserves to be upheld: 
The civil revision petition fails and is 
dismissed with costs, 
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Petition dismissed. 


_ Mad. 351 
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'SETHURAMAN, J. - 
Duraisami Reddiar and another, -Ap- 
pellants v. Saroja Ammal and others, 
Respondents. 

Second Appeal No, 2626 of 1977, D/- 
3-2-1981.* - 

Transfer of Property Act (4 of 1882), 
S. 8 — Succession Act (1925), S. 82 — 
Deed of settlement or Will — Determi- 
nation — = Transfer of interest in pro- 
perties under deed in praesenti and not 
on: death of settlor —— Held it was a 
settlement deed. 

The testator executed a deed giving 
his properties to three persons viz., his 
wife, her brother and her sister. He de- 
sired that the properties should be given 
to the three individuals on account of 
his love and affection. The properties 
were to be taken after his lifetime. 
The beneficiaries under the deed could 
not alienate the properties during the 
lifetime of the testator. They could en- 
joy their respective shares with full 
rights of sale after the testators lfe- 
time. The testator also did: not have the 
right of alienation of the properties. 
The deed was executed on Stamp Paper 
and was registered. The testator subse- 
quently sought to cancel the deed by a 
deed of revocation. 


Held that, a' settlement was intended 
and not a will and the testator could 
not revoke the deed. . (Para 10) 


A will need not be written on stamp, 
neither need it be registered while its 
registration costs less than the registra- 
tion of a deed of settlement. Had the 
executant intended the document to be 
a will, he would hardly have undergone 
this extra expenditure. (Para 7) 
Cases Referred : Chronological Parag 
(1979) 2 Mad LJ 88. 9 
AIR 1978 Mad 54: 90 Mad LW 490 9 
1977 Tax LR 1187: 107 ITR 661 (Mad) 9 
AIR 1933 Mad 492: 64 Mad LJ 650 -6 
(1909) ILR 33 Mad 304 5 
(1884) ILR 10 Cal 792 l 5 

JUDGMENT :— This second appeal 
has been filed by the plaintiffs in O. S. 
No. 1906 of 1973 im the court of the 
District: Munsiff, Vridhachalam. The suif 
properties belonged to one Ramaswami 
Reddiar. His first wife died about thirty 


*Against decree of Sub, J. Chidam- 
_ baram in A, S. No, 24 of 1976. 
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years before suit leaving her only 
daughter, Andal, who is married to ona 
Narayanaswami Reddiar. The said 
Ramaswami Reddiar married one Jagad- 
ambal about 27 years prior to the suit. 
Jagadambal died on 6th April, 1968, 
She had two children but both of them 
predeceased her. Ramaswami Reddiar 
himself died on 20th September, 1973, 
Ramaswami Reddiar executed a settle- 
ment deed on 27th January, 1966 mark- 
ed as Ex. A. 1 under which there is a 
description of the properties in three 
schedules. It would be necessary to go 
into the terms of the settlement deed 
later. But, according to the plaintiffs, 
the said Ramaswami Reddiar had hand- 
ed over possession of the properties 
settled thereunder to Jagadambal’s 
brother and sister, On 13th August, 
1968, there is what purports to be a re- 
vocation deed of the said settlement by 
the same Ramaswami Reddiar. The 
plaintiff claimed that the said revoca- 
tion deed was ineffective and void, as 
there was no power to revoke the 
earlier settlement, Ex. A. 1, The plain- 
tiffs case was that the said Ramaswami 
Reddiar, married the first defendant in 
March, 1973, when he was more than 
69 years of age and had brought about 
Ex. B 5 under the undue influence of 
the first defendant. The plaintiffs, there- 
fore, filed the suit for declaration and 
for restraining defendants 1 and 2 from 
taking possession of the properties. The 
second defendant had in his favour 
what purports to be a sale deed dated 
Vth August, 1972, marked as Ex. B. 4 


2. The first defendant’s case was 
that the document Ex. A, 1 was only a 
will and that it could be revoked at any 
time and that the subsequent transac- 
tions are all valid. The second defen- 
dant adopted the same stand. 


3. The trial court went into the ques- 
tion of the nature of the document and 
came to the conclusion that Ex. A 1, 
the original of which has been marked 
as Ex. B. 1, was a settlement and not a 
will. He, therefore, held that the plain- 
tiffs were entitled to the reliefs asked 
for. 


4, The first defendant filed an ap- 
peal and the learned Subordinate Judge 
of Chidambaram held that Ex. B. 1 was 
a will and not a settlement, that it was 
revoked by Ex. B5 and that, there- 
fore, the plaintiffs were not entitled to 
the reliefs asked for. The plaintiffs, who 
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have lost in the court below, have come 
forward with the present second appeal 
The said second appeal has been admit~ 
ted on the following substantial ques- 
tion of law — 

“Whether Ex.A,1 is a 
deed or a will?” 

Ex. B. 1 the original, of which registra- 
tion copy is Ex. A. 1 is on a stamp 
paper, the value of the document has 
been given as Rs, 10,000. It sets out the 
relationship of the three persons, one, 
the wife, the other her brother and tha 
third her sister and also mentions that 
his only daughter has already married. 
It is stated that he had desired that the 
properties should be given to the three 
individuals, on account of his love and 
affection to them, and that he had exe- 
cuted the document accordingly, The 
properties were to be taken by the 
three individuals after his lifetime. The 
properties are described in the Sche- 
dules A, B and C and given to the re- 
spective persons. The relevant part of 
the document runs as follows — 
(Translation of Tamil Portion) 

“After my lifetime they should enjoy, 
their respective share of the properties 
with full rights of alienation such as 
sale ete. Till my lifetime you should 
not in any manner alienate the under- 
mentioned properties. Excepting to col- 
lect and enjoy the income from the 
undermentioned properties, I too do not 
have any right to alienate the same. I 
do not cancel this settlement under any 
circumstances. If it is done, it is not 
valid, To this effect I am executing this 
settlement deed. Patta should be in my 
name, After my lifetime I agree to the 
respective parties getting transfer of 
the patta of the respective portions of 
the properties in their respective 
names,” f 
Thereafter follow the schedules. The 
execution of this document cannot be 
open to dispute, as the document is 
duly registered. In fact, . Ramaswami 
Reddiar thought it necessary to cancel 
this deed by Ex. B. 5. If it was not 
executed by him, there was no need for 
its revocation under Ex. B. 5. On these 
facts, the short question is whether Ex. - 
B. 1 has to be construed as a will or 
a settlement. 

5. This problem has engaged the 
attention of the courts on a number of 
occasions. There are very early deci- 
stons starting from Ishri Singh (Thakur) 
v. Baldeo Singh (Thakur) (1884) ILR 16 


settlement 
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Cal 792. There are also decisions of this 
court, the earliest appears to be in Raj- 
ammal v. -Authiammal, ` (1909) 
Mad 304. -These decisions have been ap- 
. plied in latér decisions, Though there is 
no question of binding precedent with 
reference to the interpretation `. of the 
document, the decided: cases- -furnished 
guaance as to thé principles to` bé ap- 
phed. in a “matter : of . ‘construction: `~ 


6. In Ignatia Brito v. T. P: Rego,- 
.64 Mad -LJ. 605: (AIR 1933 Mad 
492) in considering the question 


whether the particular document was to 
be taken as a will or as a deed of set- 
tlement, the following ‘Principles were 
enunciated — 


4. The primary test of whether any. 


particular document is a.-will. or’ not is. 


whether or: not itis revocable: If. it is 
` ir¥evocatile, - ‘then - zit cannot be a will; 


2. Another test is whether a document. 


confers an immediate right te the pro- 
perty; and 

3. Even the reservation of a life estate 
by the settlement does not render the 
instrument the less a settlement, 

7. A will need not be written on 
stamp, neither need it be registered, 
while its registration costs less than the 
registration of.a .deed of settlement. 
Had. the. executant intended the docu- 
ment.to be:a will; he: wowld-. hardly 
have undergone this extra expenditure. 

8 In some of these cases a caution 
‘has been administered that where an 
instrument is a deed in form, there 
must be something very special in’ the 
case to justify its being treated as testa- 
mentary in character. 

9. In Commissioner of Gift- stax; Mad- 
ras v. C. Thiruvenkata Mudaliar, 107 
ITR 661 :.(1977 Tax LR 1187) (Mad) to 
which I was a party, Ismail, J. as he 
then was, brought out the features to 
be considered in similar context. At 
p. 665 (of ITR): (at p. 1190 of Tax LR) 
it was observed as follows: 

“In the case of a will. the crucial cir- 
cumstance is the existence of a provi- 
sion disposing of or ‘distributing the 
property of- the testator 
on his death: On the other hand, in the 
‘ease of a gift, the provision becomes 
operative -immediately and a ‘transfer 
in praesenti’ is intended and comes into 
effect, From the very nature of the 
case. a will is revocable because no 
interest is intended to pass during the 
>O 4981 Mad./23 XH G—38 
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to take effect 
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lifetime ofthe owner of the property, 
and, therefore, ēven if a will contains 
a clause that it is irrevocable, the- law 
makes it revocable. Similarly;- in the 
case of a gift, because it comes into ope- 
ration immediately, even if it contains 
a clause that the settlor or the donor 
can revoke it, still it will remain irre- 
vocable under the law because the 
donee obtains his interest in the pro- 
‘perty on the execution of the document 
itself. Consequéntly, ` whether a parti- 
cular document. contains a provision as 
to whether it is revocable or irrevocable 


_is not decisive of the question whether 


it is a will or a gift. Equally, the cap- 


. tion or the nomenclature given by, the 
; parties -. 


‘to~the transaction is again not 
decisive ` of>thé question as to whether 
it isa ‘will zor a gift. If a particular 
document - -provides for immediate trans- 
fer of' ‘the interest from the original own- 
er to somebody else, notwithstanding 
the fact that the parties called it a will, 
it will operate only as a gift. Similarly, 
if a document contains provisions which 
indisputably show that the disposition 
must come into existence only on the 
death of the exécutant of the document, 
a settlement 
it will be only a will, Therstore, the 
nomenclature given by the parties to 
the transaction in question is again not 


decisive. Similarly, a will need not 
necessarily be registered.. But if the 
parties take the trouble- of having it 


registered for certain purposes parti- 
cularly with a view to avoid any dis- 
pute about the execution of the will 
later, the fact of registration alone will 
not render the document a settlement 
if it, in other respects, is a will. So 
also with regard to a gift, since the law 
of registration requires a gift to be 
‘registered and on that account the trans- 
action may become void if-it is not reg- 
istered, the want of registration itself 
will not show that the parties did not 
intend the transaction to be a settle- 
ment.” 

Ultimately, the reliable .test was stated 
to be whether the disposition made un- 
der the document transferred any inter- 
est in praesenti or intended to transfer 
interest in favour of the settlee only on 
the death of the settlor. In the later 
Bench decision rendered by Rama- 
prasada Rao, C. J. and Ratnam, J. in 
Ramaswami Naidu v. Velappan, (1979) 2 
Mad LJ 88, though there is no referenca 
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to the decision immediately -cited above, 
the principles to_be applied have been 
more or less -similarly expressed. There 
is also a~ judgment of V. Ramaswami, J. 
in “Ramaswami Naidu v. Gopalakrishna 
Naidu, 90 Mad LW 430: 
54), which, adopts the same line about 
the test to be applied. 

10. In the present case the crucial 
circumstances brought to my notice on 
behalf of the respondents-was that the 
transfer of patta was not to be effected 
during the lifetime of the settlor. I do 
not consider that this circumstance by 
itself is decisive of the point in favour 
of the respondents. In fact, this itself 
shows that there was 
vesting of the property in favour of the 


settlees and that the settlor, for some 
reason or other, wanted the safe- 
guard of the patta not being 
transferred during his lifetime, If 
there was no transfer in prae- 
senti, there is no question of any 


prohibition about the patta‘ being trans- 
ferred. The condition regarding any 
non-alienability of the properties dur- 
ing the lifetime of the settlor also em- 
phasises that he intended a present 
settlement of the properties in favour 
of the respective individuals mentioned 
in Ex. B. 1. If there: was no present 
settlement of the properties, there was 
no question of any ban on alienation by 
the settlor, Rightly or wrongly at the 
time ‘when he executed the document 
the settlor intended to reserve for him- 
self only a life estate and passed on 
the absolute estate in favour of. the 
three individuals, subject to their not 
having any power of alienation during 





his lifetime. The various circumstances 
attending this document viz, its being 
inscribed ~on stamp papers, its being 


registered, the intention to rest in pre- 


senting (sic) the several terms therein are 
all pointers to show that the settlement 
was intended as a present one. In these 
circumstances the plaintiffs were entitl- 
ed to the reliefs asked for on the basis 
that Ex. B. 5 could not have revoked a 
valid .settlement executed earlier, Ex. 
B. 5 would not be valid, as Ramaswami 
Reddiar had no power to deal with the 
property after he executed Ex. B. 1. 

11. The result is that the suit as 
decreed by the trial ‘court is restored. 
The appeal is accordingly allowed. 
There will be no order as to costs. 

Appeal allowed. 
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an immediate - 
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BALASUBRAHMANYAN, J. 


V. S. Alwar Ayyangar, Petitioner vs 
Gurusamy Thevar, Respondent. 


C. R. P. No. 1780 of 1979, D/- 3-4- 
1981.* 


(A) Civil P. C. (5 of 1908), Section 47 


.— Execution Court — Powers of — 


Cannot go behind the decree —- Can, 
however, refuse execution on ground 
that decree is nullity, 


H is no doubt fundamental that the 
executing Court cannot go behind the 
decree. But it is also fundamental that 
it is open to a judgment debtor to re- 
sist execution on the ground that the 
judgment against him is a nullity. The 
executing Court can very well decline 
to execute a decree if it is satisfied that 
it is a nullity. When it does so, it is 
not to be regarded as going behind the 
decree, for the simple reason that there 
is no decree at all to go behind. 

(Para 5) 

(B) T. N. Agricultural Land Record 
of Tenancy Rights Act (10 of 1969), Sec- 
tion 16-A — Civil Court’s jurisdiction — 
Ouster under Section 16A — Actual pre- 
existence of Record Officer’s order — 
Not condition precedent, de P. C. 
(1908), S. 9). - 


The ouster of Civil Court’s jurisdic- 
tion under Section 16-A is not depen- 
dent upon the actual pre-existence of 
an order of the Record Officer or even 
the actual pendency of certain proceed- 
ings before the Record Officer. On the 
contrary, the section declares a bar in 
general terms in matters of the kind 
and nature described in the Section. 
The bar, therefore, operates irrespective 
of whether a Record Officer has entered 
upon his task or not. The section, in 
general terms, bars the Civil Courts 
from exercising jurisdiction in the kind 
of matters which the Record Officer of 
other statutory authorities are. em- 
powered to decide under the Act. In 
these events, the fact that the judgment 
debtor happened to obtain a declaration 
from the Record Officer only subsequent 
to the decree of the Civil Court is not, 
therefore, to the point. Indeed, he may. 
not have applied to the Record Officer 


*To revise order of Dist. Munsif, Sri- 
villiputtur, D/- 20-4-1979. 
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at all for a declaration, Yet, even in 


such a case, it is open to him to invoke. 


the statutory bar in order to urge that 
the decree passed against him earlier is 
a nullity because it is a decree passed 
in contravention oF Section’ 16A. 

(Para 9) 
` (©) T.-N, Aedia Land Record 
‘of Tenancy Rights Act (10 of 1969), Sec- 
tions: 3, 16A — Tenancy rights of agri- 
culturail land — Preparation of record 
— Record oficer — Powers of — Implies 
power to inquire into disputed facts. . 

Whereas the power to draw up the 
record. of tenancy rights is a power ex- 
pressly conferred on the Record Officer 
by the statute, the power to investigate, 
or inquire into, disputed facts of an in- 
cidental nature, relevant to the pre- 
paration of the record, is not expressly 


so conferred, although it is an implied, - 


ancillary or incidental power. (Para 14) 
(D) T. N. Agricultural Land Record of 
Tenancy Rights Act (10 of 1969), Sec- 
tion 16A. — Ouster of Civil Court’s 
jurisdiction —— Does not extend to im- 
cidental matters which Record Officer 
may determine under Section 16A — 
> Suit for injunction restraining posses- 
sion by landholder — Defendant claim- 
ing possession as cultivatory tenant — 
Civil Courts jurisdiction ‘to’. decide that 
issue not ousted under S, 16A — Decree 
for injunction does not contravene Sec- 
tion 164 — It is executable. (Civil P, C. 
(1808), Sections 9, 47; Interpretation of 
Statutes — Ouster of - jurisdiction). 

The Record Officer has exclusive juris- 
diction under the Act only to. draw up 
_the particulars in the record of rights. 
To that extent and to that extent 
alone, the. Civil Court’s jurisdiction is 
excluded, ousted and barred. The bar 
of Civil Court’s jurisdiction extends no 
farther. The Record Officer can un- 
doubtedly exercise powers to investigate 
into ancillary matters, but the Court’s 
jurisdiction is not ancillary matters, and 
.the Court’s jurisdiction is not thereby ex- 
cluded under S. 16-A on those matters. 
Thus, the Record Officer may have 
. power to decide whether an individual 
is cultivating the land. But this is ‘an 
incidental matter over which his juris- 
diction is not exclusive, that is to say, 
it doés not exclude the jurisdiction of 
Civil Courts. Likewise, a Court of law 
may have jurisdiction to try a suit for 
an injunction by a land owner. The de- 
fendant might raise a plea in defence 


V. S. Alwar v. 
that he-is a cultivating tenant. 


‘from interfering with 


‘appeal — Subsequent 
‘Record Officer that judgment-debtor is 
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The 
Court has to decide this. issue at the 
trial. The Court in such a case is not 
debarred from doing so merely because 
the question in dispute is but an inci- 
dental: matter which a Record Officer 
might himself have to decide as part of 
his inquiry while drawing up the re- 
cord of tenancy rights. AIR 1980 Mad 
180 (FB), Foll. (Paras 15, 16) 


Whatever function the doctrine of im- 
plied powers can have on the ambit of 


Gurusamy Thevar 


the exercise of the power as such, it 


cannot defeat the other basic tenet of 
our legal system which is that statutes 
ousting the jurisdiction of Courts must 
be strictly construed. (Para 17) 


. (Œ) T. N. Agricultural Land Record 


of Tenancy Rights Act (10 of 1969), 
Section 16-A -—- Declaration under, of 
tenancy rights — Effect — Permanent 


injunction ‘restraining judgment debtor 
landholder’s 
possession — Decree upheld in second 
declaration by 


cultivating tenant Appeal against 
pending — On basis of that declaration 
judgment-debtor is not entitled to flout - 
injunction — Cannot object execution 
of decree on ground that it is nullity. 
(Civil P. C. (1908), S. 41, O. 21, R. 32). 
(Para 19) 
(F) Civil P. C. (5 of 1908), Order 21, 
Rule 32, Order 39, Rule 1 — Detention 
in civil prison — Violation of decree for 
permanent injunction by judgment de- 
btor — Court competent to order his 
detention jn civil prison, ers Re- 
lief Act (1863), Section 39). 


Where a judgment debtor  disobeys 
the decree for permanent injunction re- 
straining him from interfering with the 
decree holder’s possession of land, the 
Court can order detention of the judg- 
ment debtor in civil prison as a means 
of enforcing the injunction and thus 
effectively prevent him from physical- 
Ily interfering with the decree holders 


‘possession. Order 21 Rule 32 is a mere 


procedural aid to harried decree hol- 
ders. No doubt, confinement of the 
judgment debtor in the civil jail would 
also prevent him from going to other 
places which are not covered by the in- 
junction. . That, undoubtedly, is a seri- 
ous defect inherent in this process of 
execution. But .Order 21 Rule 32 
cannot be subjected, : -on that account, 


i 


is 


_to judicial neglect 
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or desertude. 
Court’s power under Order 21, Rule 32, 
to send a judgment debtor to civil pri- 
son for violating an injunction is very 
much a part.of the Courts authority to 
see to it that its fiat runs. When once 
it is found that a judgment debtor had 
disobeyed an injunction with impunity, 
the Court owes it to itself to make that 
individual realise that it does not pay 
to defy a Court decree, Not to exercise 
the Court’s power in this mode in ap- 


propriate cases might verily undermine 


the respect which litigants in a civilis- 
ed community owe to their judicial in- 


situtions. ` (Para 20) 
(G) Civil P. C. (5 of 1908),. Order 21 
Rule 32 — Detention in civil prison — 


Exercise of power by ‘Court — Decree 
for injunction — Evidence of its wilful 
disobedience must exist — Onus lies on 


-decree holder — In proceeding for ex- 


ecution of decree, judgment debtor. 
claiming to be entitled to remain in 
possession — Amounts to proof of bis, 


wilful disobedience of the decree. (Spe- 
cific Relief Act (1963), S. 39). ` 
a. (Paras 22, 23) 
Cases Referred : Chronological Paras 
AIR 1980 Mad 180: (1980) 2 Mad LJ 89 
(FB) i 12, 18 
R. Alagar, for Petitioner; N. S. Uma- 
pathy of M/s. Raj and Raj, for Respon- 


dent, . 


ORDER :— This revision arises in ex- 
ecution of a decree . for a permanent 
injunction. The decree was passed ‘on 
a clear finding that the decree holder 
was in possession of the suit land and 
the judgment debtor was seeking to in- 
terfere with that possession. In the ex- 
ecution petition, the decree holder com- 
plained that the judgment debtor was 
seeking to interfere with that possession. 
In the execution petition, the decree 
holder complained that the judgment 
debtor had wilfully disobeyed the 
Court’s injunction and accordingly 
prayed for the judgment debtor’s deten- 
tion in civil prison as the appropriate 
mode of execution against him, The 
executing Court has now dismissed his 
execution - petition, f 

2. Before the executing Court, the 
judgment debtor had objected to execu- 
tion being ‘levied against him on the 
score that he was entitled to possession 
of the land. He stated that subsequent 
to the decree for injunction’ passed“ by 


V. S. Alwar v. Gurusamy Thevar 
The . 


-of. Tenancy Rights Act, 1969). 
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the Court, he obtained a declaration 


. from a Record Officer that he was a 


cultivating tenant of the land, 


3. Mr. Umapathi, learned counsel for 
the judgment debtor, stressed this cir- 
cumstance in his argument, although the 
Court below did not particularly rely 
on this aspect while dismissing the ex- 
ecution petition. Mr. Umapathi relied 
on Section 16-A of Act 10 of 1969. (The 
Tamil Nadu Agricultural Land Record 
He said 
that the suit in this case was instituted 
after this section was introduced in the - 
statute book, in the year 1972. He. point- 
ed out that under this section, a civil 
Court’s jurisdiction is barred in respect 
of matters over which the Act has con- 
ferred powers in the Record Officer and 
other _ authorities. Learned counsel 
urged that a declaration by the Record 
Officer naming the judgment debtor as 
a cultivating tenant of the suit land was 
sufficient to enable him to resist the ex- 
ecution of the decree against him. 


4. Mr. Alagar, learned counsel for 
the decree holder, however, referred to 
the fact that after the decree for in- 
junction has’ been passed against the ' 
judgment debtor, it was also confirmed - 
by the appellate Court and- only sub- 
sequently the judgment debtor had ap-:- 
proached the Record Officer and obtain- 
ed the declaration that he was a cul- 
tivating tenant. Mr. Alagar’ said that 
the executing Court cannot have regard 
for what the Record Officer did, but 
was bound.to execute the’ decree for 
injunction, without question, when once 
its terms were violated. 


5. As for Mr. Alagar’s argument, it 
is no doubt fundamental that the ex- 
ecuting Court cannot go behind the 
decree. But it is also fundamental that 
it is open to a judgment debtor to re- 
sist execution on the ground that the 
judgment against him is a nullity. The 
executing Court can very well decline 
to execute a decree if it is satisfied that 
it is a nullity. When it does so, it is 
not to be regarded as going behind the 


decree, for the simple reason that there 


is no -decree at all to go behind.. The 
stand of the judgment debtor in this 
ease is that in view of Section 16-A, the 
decree for injunction is a nullity. 


6. To support the nullity argument, 
Mr. Umapathi for the judgment debtor, 
does not -rely on the express ‘provision 


wre 


. 1981 


~ in Section 16-A, barring Civil Courts 
.from granting injunctions, for the kind 
' of injunction which is expressly barred 


_ that type, 
the judgment debtor from interfering . 


- ment debtor 


‘be disposed. of first. 


It arises out of an argument of 


under this section is an injunction 
against a Record Officer and . against 
other authorities from doing their duty 
under the Act. In this case, the injunc- 
tion granted by the Court is not one of 
but an injunction against 


with the decree-holder’s possession, 


7. At the trial of the suit, the judg- 
raised a plea in defence 
that he was a tenant entitled to be in 
possession, The court found that he 
was not, This finding was upheld in ap- 
peal concurrently by the Sub Court and 
by this Court. The details of the find- 
ing: were that the person in possession 
of the land was not the judgment debtor 
but the decree-holder, that the judg- 
ment debtor 
had been engaged by the decree-holder 
under a service agreement to do speci- 
fied jobs, like watering the field and the 
like, that even this agreement had been 
terminated and ‘that, in these events the 
judgment debtor had thereafter no cause 
to enter the suit or otherwise interfere 
with the decree-holder’s possession. 
These are findings which the judgment 
debtor has ‘to reckon with. 


8 The judgment debtor’s stand be- 


fore me, however, is that it is precisely 


against findings of this sort by a ‘civil 
court that the bar under Section 16-A 
operates and is intended to -operate. Ac- 
cording to Mr. Umapathi, the question 
whether someone is a cultivating ten- 
ant of a given land is quite within the 
province of a Record Officer under Sec- 
tion 3 of Act 10 of 1969, and that being 
so, to that extent the Civil Court’s 
jurisdiction is taken away by Sec. 16-A. 
If this argument of Mr. Umapathi is 
tenable, then the judgment. debtor could 
very well resist the execution of the 
decree against him. I shall, therefore, 
proceed to examine this question in all 
its aspects. 

9. One minor matter can, ‘however, 
This touches one 
aspect of the construction of Sec. 16-A. 
Mr. 
Alagar which was based on the fact 
that. at the time when the court tried 
the injunction suit.and passed a decree 
for. a permanent injunction, the judg- 


V. S. Alwar v. Gurusamy Thevar 


was only a servant who 
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ment debtor had not even applied to 


‘the Record Officer for a declaration un- 


der Section 3 of the Act 10 of 1969. I 
do not, however, think that thé ouster 
of civil court’s jurisdiction under Sec- 
tion 16-A is dependent upon the actual 
pre-existence of an order of the Record 
Officer, or even the actual pendency of 
certain proceedings before the Record 
Officer. “On the contrary, the section 
declares a bar in general terms in mat- 
ters of the kind and nature described in 
the section. The bar, therefore, operates 
irrespective of whether a Record Officer 
has entered -upon his task or not. The 
section, in general terms, bars the civil 
courts from exercising jurisdiction in 
the kind of matters which the Record 


- Officer or other statutory authorities are 


empowered to decide under the Act, In 
these events, the fact that the judgment 
debtor happened to obtain a declaration 
from the Record Officer only subsequent 
to the decree of the civil court is not, 


. therefore, to the point. Indeed, he may 


not have applied to the Record Officer 
at all for a declaration. Yet, even in 
such a case, it is open to him to invoke 
the statutory bar in order to urge that 
the decree passed against him earlier is 
a nullity because it is a decree passed 
in contravention of Section 16-A, 


10. 'The question which properly falls 
for decision in this case is therefore 
whether the judgment debtor can escape 
of the decree for injunction 
by reference to Section 16-A. There are 
cases ia the books which show that the 
bar under the section does not touch 
the jurisdiction of. courts to get on with 
suits which had already been instituted ` 
before the section came into the statute 
book. In the present case, however, the 


-injunction suit was brought in 1974, 


subsequent ‘to. the enactment” of Sec- 
tion 16-A. 


11. As to the precise scope of ‘the bar 
under Section 16-A against the courts 
entertaining and disposing of a suit of 
the present kind, there was considerable 
discussion at the bar, both generally and 
with particular reference to the course 
of proceedings between the parties in 
the present case. i 


12, On the general. question relating 
to the construction .of Section 16-A, 
Mr. Alagar ‘pointed out that a recent 


‘Full Bench of this court had clearly de- ` 


marcated: the bounds within which the 
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bar under that section operates. The 
reference is to Periathambi Goundan v. 
District Revenue Officer, (1980) 2 Mad 
LJ 89: (ATR 1980 Mad 180) (FB) He 
urged that the Full Bench decision 
squarely governed the present case. Mr. 
Umapathi, on the other hand, submitted 
that the Full Bench were immediately 
concerned in the case before them only 
with a suit instituted prior to the intro- 
duction of Section 16-A. His thesis was 
that the observations of the Full Bench 
must be regarded as obiter in so far as 
` they related to the position of civil 
courts subsequent to the introduction of 
Section 16-A. 


13. As to the last argument of Mr. 
Umapathi, -I do not find I am mm any 
way deterred from adopting even an 
obiter from the Full Bench, assuming it 
to be an obiter, as part of my reason- 
ing. For by doing so, I would only be 
converting the dicta of the Full Bench 
into the ratio decidendi of this decision. 
I am, however, quite conscious of the 
distinction on facts between. this - case 
and the case before the Full Bench. 
What we have here is a suit instituted 
subsequent to'the enactment of Sec- 
tion 16-A. And, although it was brought 
as a suit for a bare injunction, the de- 
fence to the suit was that the suit land 
had been demised to a judgment debtor. 
It was, therefore, necessary for the 
court to go into the nature of the legal 
relation between the decree-holder and 
the judgment debtor and the nature of 
the latter’s nexus to the suit land, as 
matters incidental, at any rate, to the 
relief claimed in the suit, namely, in- 
junction. Mr. Umapathi’s argument, 
however, was that if the court could 
not avoid going into such issues as 
these, then the suit itself, even though 
for a bare injunction, could not remain 
outside the bar set by Section 16-A. 


14. The judgment of the Full Bench 
does not countenance this argument of 
Mr. Umapathi. I shall explain how. We 
first start with the position that the 
concern of Act 10 of 1969 is the prepa- 
ration of a record of tenancy rights of 
agricultural lands in every village. The 
responsibility for making a record of 
this kind is primarily on the Record 
Officer, subject to appeal and revision. 
The record to be drawn up must con- 
tain factual data as to (i) the demised 
lands, (ii) these who are owners of such 
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lands and (iii) those who are cultivating 

tenants. The distinct power which the 

Act must be taken to have conferred on 

the Record Officer is the power to draw 

up the record with the relevant facts 

and figures, It is important that the re- 
cord must be drawn up correctly. This 
means that. the Record Officer must 

have the power to ‘determine facts, 

more especially in cases where they are 
in doubt or in dispute. The Act may 

not have expressly empowered the Re- 
cord Officer to adjudicate on disputed 
tenancies and the like, but it is impli- 

cit in his power that he should go into 
such disputed facts in order to draw up 
the record aright. To hold otherwise 
would be to render him impotent to 
discharge his statutory function, right 
when it becomes most necessary for. 
him to exercise it that is to say when 
some or all of the basic facts are in 
controversy. While there can be no 
doubt about the sum total of amplitude 
of the Record Officer’s power under the 
statute, a distinction can be drawn be- 
tween one aspect of the power and an- 
other. The distinction, which is relevant 
to the present discussion, is this: where- 
as the power to draw up the record of 
tenancy rights is a power expressly 
conferred on the Record Officer by the 
statute, the power to investigate, or in- 
quire into, disputed facts of an inci- 
dental nature, relevant to the prepara- 

tion of the record, is not expressly so 
conferred, although it is an implied, 

par or incidental power, 


5.. The Full Bench considered the 
deletes of the Record Officer’s | 
power in the context of the bar under 
Section 16-A. They laid down that. the 
Record Officer has exclusive jurisdiction 
under the Act only to draw up the 
particulars in the record of rights. To 
that extent and to that extent alone, 
the civil court’s jurisdiction is excluded, 
ousted and barred. In the opinion of} 
the Full Bench, the bar of civil court’s 
jurisdiction extends no farther. The 
learned Judges granted that the Record 
Officer can undoubtedly exercise powers 
to investigate into ancillary matters, 
but the court’s jurisdiction is not ‘ancil- 
lary matters, and the court’s jurisdic-~ 
tion is not thereby excluded under Sec- 
tion 16-A, on those matters. Thus, the 
Record Officer may have power to de- 
cide whether an individual is cultivat- 
ing the land. But this is an incidental 


ry 


q 


-|drawing up the 


‘must be 
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matter over which his jurisdiction. js 
not exclusive, that is to: say, it does not 
exclude: the Jurisdiction of civil .courts. 
Likewise, a court of law may have jur- 
isdi¢tion to try a suit for an injunction 
by a land owner. The defendant might 
raise a plea in defence that- he is a 
cultivating tenant. The court has to de- 
cide this issue at the trial. The decision 
of the Full Bench is that the court in 
such a case is not debarred from doing 
so merely because the question in dis- 
pute is but. an incidental matter which 
a Record Officer might himself have to 
decide as part of his inquiry while 
record of tenancy 
rights, 

16. This, as I understand it, is the 
line of reasoning of the Full Bench. 
I adopt it, with respect, as my own in 
this case. I do not rule out the scope 
for a diametrically opposite view as to 
the effect of. Section 16-A, founded on 
the well-known rule 
that when the law confers a power on 
someone in general terms, there neces- 
sarily inheres within the scope of that 
power (although left unexpressed),. all 
ancillary, incidental and necessary 
powers without which the power ex- 
pressly conferred cannot be purposeful- 


ly exercised, On this doctrine of impli- 


ed, incidental or ancillary powers, 
which, as I said,-is a. fundamental rule 
of construction, it might well be argued 
that Section 16-A would act as a bar 


to exclude from the cognisance of civil 
‘courts 
‘within the ambit of the Record Officer’s 


not only matters which fall 


express power, but also those which 
fall, in addition, within the ambit of his 


‘implied, incidental, or ancillary powers. 
If this argument holds good as a true. 


construction of Section 16-A, then it 
granted that the civil court 
would be barred from adjudicating on 
the ancillary issues as well. On such a 
view, the court would, for instance, be 
powerless to adjudicate on the claim of 
the defendant as ‘a cultivating tenant 
even in a suit for a bare injunction. If 
a court actually adjudicates on such an 
issue; the decision may have to be 
treated as a nullity, according to this 
construction of Section 16-A, on the 


‘ground that it is in contravention of the 
bar. 


17. L however, do not fancy this 
construction of the statutory provisions 
which tends to exclude the civil court’s 


of construction: 
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jurisdiction even from matters which 
might only fall incidentally within the 
scope of the power of the Record Off- 
cer, I .reject the construction on the 
principle that whatever function the 
doctrine of implied powers can have on 
the ambit ofthe exercise of the power 
as such, it cannot defeat the other basic 
tenet of our legal system which is that|. 
statutes ousting the jurisdiction of 
courts must be strictly construed. It is 
in this respect-that the decision of the 
Full Bench is important and attains its 
fullest stature. The judgment accepts 
the existence in the Record Officer of 
bmplied or ancillary powers, but, at the 





_ same time, it does not allow their exist- 


ence to rob the courts. of their jurisdic- 
tion ‘beyond what the strict construction 
of the bar under Section 16-A warrants. 
With respect, the Full Bench must be 
held to have struck a golden mean 
amidst a clash of principles, by saga- 
ciously. holding that- both the’ Record 
Officer and the civil court would have 
concurrent jurisdiction in respect of 
such ancillary issues as may arise, in 
the making up the record of tenancy 
rights on the one hand and in the ad- 
judication of civil suits, on the other. 
Thereby the learned Judges of the Ful! 
Bench have furthered the statutory pur- 
pose of bringing into being an authentic 
record of tenancy rights in this State 
and at the same time, they have also 
circumscribed the ouster ‘of the civil]. 
court’s jurisdiction to the barest mini- 
mum consistent with the language of 


the exclusory provision in Section 16-A.| - 


With respect, therefore, I apply the Full 
Bench ruling to the present case and 
hold that the decree for permanent i 
junction passed against the judgment 
debtor is not a nullity, but a valid decree 
rendered in the legitimate exercise of 
the Court’s. jurisdiction. 

18. But the problem arises, as Mr. 
Umapathi, constantly reminded me, as 
to what is to happen to the declaration 
made by the Record Officer that the 
Judgment debtor is a cultivating tenant 
of the suit land under the decree-holder? 
What. is the judgment debtor to do with 
such a declaration, especially after many 
a battle has been fought by him with 
the decree-holder both before the statu- 


‘tory authorities and before this Court 


sitting in writ jurisdiction? The papers 
in this case show that after the Record 


Officer had included the judgment deb- 
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tor’s -name in the record of tenancy 
rights, in the first instance, the decree- 
holder canvassed that decision in appeal. 
‘The appellate authority 
matter for a fresh and further inquiry. 
The decree holder then filed a writ 
petition in this Court objecting to the 
inquiry. The writ petition was dismiss- 
ed. The decree holder filed a writ 
appeal. That appeal was also dismissed. 
The Record Officer has since carried 
out the remand, but only to reiterate 


his earlier declaration that the judg- 
ment debtor is a cultivating tenant 
under the decree-holder. The decree- 


holder has appealed against this latest 
order, and the appeal is said to be pend- 
ing. At this time of the day, it is quite 
within contemplation that the appel- 
late authority might reverse the Record 
Officer’s decision, Suppose, on the con- 
trary, the appeal were dismissed. 
Suppose, again that a further revision 
also ends in confirmation. of the Record 
Officer’s order? Prospects such as these, 
which cannot be ruled out, would con- 
elude the determination that the judg- 
ment debtor is a cultivating tenant, so 
far, at any rate, as proceedings under 
Act 10 of 1969 are concerned. The Legis- 
lature has declared a presumption, 
although rebuttable, as to the correct- 
ness of the entries in the record of 
tenancy rights drown up under the Act. 
Extracts of entries from this record 
.can play an important part in proceed- 
ings between the parties which might 
arise under various pieces of remedial 
legislation, such as, the Madras Cultivat- 
ing Tenants Protection Act, 1955, the 
Madras Cultivating Tenants (Payment of 
Fair Rent) Act, 1956 and the like. With a 
declaration under the Act in favour of 
the judgment debtor that he is a culti- 
vating tenant, which is by no means a 
scrap of paper, and with an executable 
decree for injunction against the same 
individual by a competent Civil Court, 
which is by no means, a paper decree, 
the situation in the present case can 
only be describéd as a piquant situation. 
Tt is more so, and no less, when one 
takes note of the fact that this, Court 
sitting in’ second appeal has upheld the 
decree for ‘injunction, whereas at a 
later stage this Court sitting in writ 
jurisdiction nevertheless preferred | to 
uphold the order of the statutory ʻau- 
thorities, rather than the decree for in- 
junction. -What is more, in their order 





V. S. Alwar v. Gurusamy Thevar 


remanded the ` 


ALR. 


dismissing the decree-holder’s writ ap-: 
peal, the appellate Bench of this Court 
had actually sustainéd the_view that the 
statutory authorities functioning under 
Act 10 of 1969 had every jurisdiction to 
go into the issue as to whether the ` 
judgment debtor is a cultivating tenant, - 
despite the course of proceedings in the 
suit for injunction. The irony of the 
situation is all the greater because the 
learned Judges sought support for 
their proposition from the Full Bench 
decision in Periathambi Goundan v. 
District Revenue Officer (1980) 2 Mad LJ 
89: (AIR 1980 Mad 180). 

19. While, undoubtedly, the situation 
above described is quite anomalous, 
embarrassing the parties with almost 
irreconcilable findings in two sets of 
proceedings, both of which have been 
upheld by this Court unhesitatingly at 
one time or another, such a situation, in 
my judgment can accord no excuse 
whatever to the judgment debtor to 
flout the decree for injunction. It may 
be that in the fullness of time, with a 
finat and conclusive order wholly in his 
favour in the record of rights proceed- 
ings, the judgment debtor might not be 
left stranded without a suitable remedy 
to enable him to resume possession an 
proceed to exercise his rights as a cul 
tivating tenant. But until that happens, 
and until he is helped by a competent 
decree or order to obtain possession, he 
is bound by the decree for injunction 
which is even now in force and which} 
restrains him from for ever interfering 
with the decree-holder’s possession, The 
judgment debtor cannot wriggle out of 
an injunction of this kind and flourish 
in the court’s face an entry in his favour 
in the record of tenancy rights. 
sertion of that kind, by itself; 
provide the judgment debtor with any]: 
excuse to take the law into his own 
hands. and enter possession of the de- 
creé~holder’s fields, violating the te 
of the injunction. A Court of law 
cannot sit still with folded hands and 
countenance its injunction being treat 
with indifference or scant courtesy by 
the party against whom it was’ directed 
and who is bound to obey its terms. 
This is particularly so, when, as it hap- 
pened in this case, the decree for in- 
junction had been confirmed in succes- 
sive appeals, right up to this Court. Even 
the plea of nullity, based on Sec. 16-A 
is now found on examination’ to be 
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without substance. There can, there- 
fore, be no defence whatever open to 


the judgment-debtor against ‘executing 
the decree -for injunction in accordance 
with Or, 21 R. 32, i 

20. The execution chapter in the. 
Code. may be regarded, generally speak- 
-ing, as having been devised to aid and 
assist the decree-holder to obtain the 
fruits of his decree. In a decree for a 
permanent injunction, © disobedience by 
the judgment-debtor might take the 
form of interference with the decree- 
holder’s possession. - The Code of Civil 
Procedure accordingly provides for the 
arrest and detention in the civil prison 
of the erring judgment-debtor, as a 
means of enforcing the injunction, The 
thing about detention in civil prison is 
that it would effectively prevent the 
judgment debtor from physically inter- 
fering with the decreeholder’s posses- 
sion. No ‘doubt, confinement of the 
judgment debtor in the civil jail would 
also prevent him from . going to other. 
places which are not covered by the in- 
junction. That, undoubtedly, is a serious 
defect inherent in this process of ex- 
ecution. But Order 21 Rule 32 cannot 
he subjected, on. that account, to judi- 
cial neglect or desertude (desertion?), or 
to the kind ‘of carping. ceriti- 
cism to which a similar provision for. 
incarceration in Order 21.Rule 40 of the 


- Code was subjected sometime ago in’ a 


judgment of the Supreme Court. That is 
because J am able to find something 
more in Order 21 Rule 32 than a mere 
procedural aid to harried decree-holders. 
As I conceive it, the Court’s power 
under. Order 21, Rule 32, (sic) 
than a mere procedural aid to harried 
As I conceive it, the 
Court’s power under O. 21, Rule 32, to 
send a judgment debtor to civil prison. 
for violating an injunction is very much 
a part of the Court’s authority to see 
to it that its fiat runs. When once 
it is found that a judgment debtor had 
disobeyed an injunction with impunity, 
‘the Court owes it to itself to make that 
individual realise that it does not 
pay to defy a Court decree. Not to ex- 
ercise the Court’s power in this mode 





. |in appropriate cases might verily under- 


mine the respect. which litigants in a 
civilised community owe to their judi- 


cia] institutions. 


..21. Mr. Umapathy, however, submit- 


` ted that no proof had been adduced 
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against the judgment debtor in the 
present case that he had flouted the 
Court’s injunction in any ` way. He 
pointed out that that indeed was the_ 
factual basis for the dismigsal of 
the execution petition by the Court 
below. Learned counsel submitted that 
execution can be levied under O, 21 
R. 32 only in cases, where it is estab- 
lished that the judgment debtor had 
wilfully disobeyed the. decree for in- 
junction. The implication of the rule, 
according to learned counsel, is that it 
is for the decree-holder to prove not 
only the act of disobedience of which 
he accuses the judgment debtor, but 
also wilfulness in that act. Learned 
counsel’s point was that in this case the 
decree holder had signally failed at the 
enquiry to make out his allegation that 
the. judgment debtor. had violated the 
injunction. Learned counsel particularly 
referred to the allegation made by the 
decree holder in the affidavit in support 
of his execution petition, The allegation 
was to the effect that when the decree- 
holder, accompanied by his men, pro- 
ceeded to the suit land on 6-1-1978, for 
watering the crop, the judgment debtor 
prevented ‘them from doing so and also 
threatened to harvest the crop himself. 
Learned counsel said that the court be- 
low had pertinently pointed out, in its 
order under revision, that neither the 
decreeholder nor any of his servants 
had come forward at the inquiry to ten- 
der evidence speaking to the facts alleg- 
ed in the affidavit. Learned counsel, ac- 
cordingly,. submitted that the court be- 
low was quite justified in dismissing the 
execution petition for no other ground 
than that of sheer want of proof. 
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22. I agree with Mr. Umapathi, in 
principle, that for an executing court to 
act under O. 21, Rule 32 of the Code, 
there must be evidence of wiful disobe- 
dience of a decree for injunction. But I 
do not agree with him when he says 
that there is no such evidence in this 
ease. The record, no doubt, shows that 
no one from the petitioners side had 


entered the witness box to testify 
against the judgment debtor. I do 
not, however, think that thereby the 


Court was deprived of proof of the 
kind sufficient to invoke the provisions 
of Or. 21 Rule 32. For the judgment 
debtor himself had saved the decree- 
holder from having to adduce évidence 
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of any kind in proof of his allegations. 
’ The judgment- debtor had filed before 
the executing Court more than one aff- 
_davit in which he explained what the 
facts were, From these affidavits it is 
plain to see that notwithstanding the 
decree for . injunction passed against 
him, the judgment debtor got into pos- 
session of the suit land. What is more, 
he asserted that he had a right to re- 
main in possession and could, by no 
eans be treated as a trespasser. He 
even went to the extent: of saying that 
he alone was .entitled to harvest the 
standing crops on‘the land and appro- 
priate them ‘to himself. In the teeth of 
_ {these brazen assertions by the judgment 
debtor as to his possession and in the 
fact of the stand he took in justification 
of that possession the Court below was 
not justified in: holding that there was 
no proof of any wilful disobedience by 


injunction. The conclusion of the 
Court must. really be attributed either 
to sheer oversight or to cross incom- 
judgment debtor’s 





23. It is true that in his counter-affi- 
davit the judgment debtor had entered 
‘a flat denial of the decreeholder’s al- 
legation that he obstructed the decree- 
holder and his servants on 6-1-1978, 
-when they attempted to water the crop. 
But this bare denial of the decree- 
holder’s allegation must be read in the 

context of the judgment debtor’s own 
` [positive stand that he it was who was in 
possession of the suit land, On his own 
showing, therefore, the Judgment debtor 
had clearly admitted that he not only 
violated the terms of the injunction, 
but fairly wallowed in doing so. $ 


24. I may mention at this stage that 
befare I heard arguments in full on the 
merits of this revision I wished to ex- 
plore the possibility of obtaining an 
undertaking from the judgment debtor 
_ not to interfere with the decree-holder’s 
possession at least in future. Learned 
counsel for the decree-holder represent- 
ed that his client would be satisfied 
with such an undertaking. The judg- 
ment debtor appeared before this Court 
‘and the proposal was put before him 
as a means of avoiding an order, one 
way or the other, in terms of O, 21, 
Rule 32, The judgment-debtor how- 


P. Nageswara Rao v. M/s. 


the judgment debtor of the decree for - 


A.LR. 


course. 
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ever, was not agreeable to this 
of disposal. 
that he was not only in possession, but 
entitled to retain possession of the ‘suit 
land, He, however, added that if the 
. decree-holder were to take a special 
oath before the village deity and swear 


He maintained before me 


that the suit land had not been leased |- 


to him as a cultivating tenant,.then in’. 


that event, he would remove 
from the suit land, but not otherwise. 
This attitude of the judgment debtor 
seemed to me to be a recalcitrant atti- 
tude. It made me proceed with the 
hearing of the revision, . with results 
which I-have already set out in the 
foregoing ‘paragraphs. 


himself 


25, As earlier mentioned, the relief 
which the decree holder had prayed 
for in his execution petition is deten~. 
tion in civil prison of the judgment 


debtor. Since the evidence shows that” 


this is a case of wilful disobedience, the 
law must take its course. The result 
is that the order of the Court below is 
set aside, and the decree holder’s ex- 
ecution petition is: ordered. However, 
sitting in revision as I am, I desist from 
pronouncing an order myself for the 
detention in civil prison of the judg- 
ment debtor. 
by the Court below. Accordingly. 
hereby direct the Court below to draw 
up the appropriate 
in accordance with the 
hearing the parties. The civil revision 
petition is thus allowed. The decree- 
holder will have his costs from the 
Judgment debtor. 
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P. Nageswara Rao, Appellant v. M/s 

Balaji Finance Corporation and another, 
Respondents. 


©. S, A. No. 123 of 1978 in C. M P. 
No. 1775/81, D/- 21-4-1981.* 


(A) Madras Revenue Recovery Act 
(2 of 1864), S. 28 — Attachment of pro- > 


perty of assessee under Recovery Act 
— Property put in management of Sales 
Tax Officer under S. 28 — Title of as- 


“Against order of Padmanabhan, J. in 
I. P. No. 20 of 1978 ete. ; 


HY/TY/D808/81/PGS/SNV, 





‘That had better be done. -— 
T 


arder of detention, - 
law, and after 


` Petition allowed. ` 


Y 





. AIR “1936 Bom 130 : 
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sessee does not divest in favour of Gov- 
ernment — Property can be attached in 
execution -of decree and owner can be 
declared insolvent under Insolvency Act. 
Saeed ‘Towns Insolvency Act (1909), 
- 9 (e)). 

Where the property of assessee which 
"was ‘attached under the Recovery Act, 
was put-in management of the Sales Tax 
Officer under Sec, 28 of that Act, the 
‘title of the assessee would not divest in 
favour of the Government as it was for 
` the specific purpose of managing and 
preserving the property for ultimate 
‘realisation of the arrears of land reve- 
nue, Thérefore, the attachment of such 
property in. execution :of a decree 
against the owner and declaring him as 
insolvent under . Section 9 (e) of ‘the 
Presidency Towns Insolvency Act would 
be yalid. 1952 AC 109 and AIR 1958 SC 
875, “Rel. on, (Paras 11, 13) 


(B) Presidency Towns Insolvency Act 

(3 of 1909), S. 21 — Adjudication order 
Annulment Debtor paying all 
‘ debts of petitioning creditor but in ar- 
rears of sales tax dues Court need 
not relieve him of rigours of imsolven- 
cy law by passing order of annulment 
as sales tax dues are also provable in 
© insolvency. (1969) 71 Bom LR 638, Dis- 
. tinguished. AIR 1936 Mad 789, Rel, on. 
i ‘(Paras 7, 14) 

(© Presidency Towns Insolvency Act 
{3 of 1909), S. 9 (e) — Construction — 
Execution of decree for payment of 
money — Attachment of property sub- 
sisting for PE of 21 days — Require- 
ment of S. 9 (e) was fully satisfied 
Question of construing S. 9 (e). strictly 


and that too in favour of daor would | 


not arise. AIR 1938 Sind 220, AIR 1941 


Sind 193, Distinguished. (Paras 8, 16) 
Cases Referred : Chronological Paras 
(1969) 71 Bom LR 638 3, 14 


ATR 1958 SC 875 13 
1952 AC 109: (1951) 2 All ER 587: 
Sg 2 TLR 485, East End Dwellings 
Co. Ltd. v. Finsbury acai Council 

13 

AIR 1941 Sind 193 : 5, 8, 17 
AIR. 1938 Sind 220 5, 8, 17 
38 Bom LR 71 44 
ILR (1937) Mad 178 
9, 14 


P.: Venkataswami, for Appellant; Re- 
spondent No. 2, Official Assignee in per- 
son, ` 

JUDGMENT :— The short facts lead- 
ing to this appeal, which arises out of 
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insolvency proceedings, are as follows— 
In January, 1977, against the appellant 
the first respondent filed O. S. No. 23 
of 1977 for the recovery of a sum of 
Rs. 9,500/-. A decree was passed on 13th 


. September, 1977 against the appellant. 


In the meanwhile, it appears, he fell 
into arrears of sales tax recoverable 
under the Tamil Nadu General Sales 
Tax Act, concerning which notice of 
attachment under Sections 27 and 28 of 
the Tamil Nadu Revenue Recovery Act 
(Tamil Nadu Act I of 1864) was issued 
on 10th December, 1977. Consequent to 
this attachment, on 20-2-1978 the pro- 
perty, which was attached, was put in 


‘management . of the Sales Tax Officer 


under Section 28 of the Revenue Re- 
covery Act, Thereafter, in execution of 
the decree in E. P. No. 366 of 1978 in 
O. S. No, 23 of 1977, the property be- 
longing to the appellant came to be at- 
tached on 14-2-1978. On 20-2-1978 the 
attachment was actually effected, When 
this attachment has been subsisting for 
a period of 21 days, I, P. No, 20 of 1978 
was filed on 12-4-1978 by the first re- 
spondent. After contest, our learned 
brother, Padmanabhan, J. adjudicated 
the appellant as insolvent in and by 
order dated 29-9-1978. It is to set aside 
this order, the present Canes has been, 
preferred, 


2 Mr. P. Venkataswami, learned 
counsel for the appellant urges the fol- 
lowing mtentions for our considera- 
tion. The effect of assumption of man- 
agement urider Section 28 of the Reve- 
nue Recovery Act would be to divest 
fhe title of the appellant in favour of 
the - Government. Therefore, any attach- 
ment made thereafter could be of no 
effect and in such a case Section 9 (e) 
of the Presidency Towns Insolvency Act 
cannot be invoked and the learned 
Judge erred in holding that assumption 
of management merely means the 
administration of property witout div- 
estiture of title, 


3. The only debt in voit of the 
petitioning creditor having been paid in 
full and satisfaction recorded during the 
pendency of the appeal, this subsequent 
event can be taken note of and the 
court may consider whether this social 
stigma should be allowed to continue. 
In re Bhimaji Nanji and Co., *(1969) 71 
Bom LR 638, it has been held that 
where the only debt having been paid, 
it would be. open to the court to annul 
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the insolvency proceedings, and relieve 
the debtor of the rigours of insolvency 
. law. In fact, it is for this very purpose, 
C. M. P. 1775 of 1981 has been prefer- 
red in this appeal for annulment. 


4. Lastly it is submitted that Sec- 
tion 9 (e) of the Presidency Towns In- 
solvency Act must be strictly construed 
and that too in favour of the debtor. 


5, - This appeal being a continuation 
of the origination of the insolvency, the 
court may see whether the terms of 
Section 9 (e) of the Presidency Towns 
Insolvency Act have been satisfied in 
the instant case. As submitted above, 
the only creditor has been paid off in 
full and if that be so, there was no 
possibility of attachment as on today, 
- and if the facts do.not show a subsist- 

ing attachment for a period of not less 
than 21 days in execution of-a decree, 
the appellate court can take note of 
the fact and come to the rescue of the 
appellant. In support of this strict con- 
struction of Section 9 (e) of the Presi- 
dency Towns Insolvency Act, Mr. P. 
Venkataswami relies on two rulings re- 
ported in Ghulam Hussein Khatau v. 
_Shahban Mohib, AIR 1938 Sind 220 and 
in re Louis Thomas Pinto, AIR 1941 
Sind 193. 


6. As against these submissions, - the 
learned counsel for the petitioning 
creditor (first | respondent) would 
urge that the assumption of man- 
agement under Section 28 of the 
Revenue “Recovery Act - does not 
divest the title of the debtor. The ofS- 
cer put in charge merely assumes the 
management for the proper custody and 
preservation of the property. Therefore, 
the finding of the insolvency court in 
this regard can well be supported, 


_% Tt is true that the petitioning 
creditor had been paid in full. But, that 
does not mean there must be an annul- 
ment because on adjudication, the en- 
tire estate of the debtor (insolvent) 
comes to vest in the Official Assignee 
who represents the body of creditors. It 
is borne out in evidence that there are 
huge arrears of sales’ tax. Therefore, 
there is no question of annulling at this 
.{stage and the petition taken out for this 
specific purpose is liable to be dismissed. 
8. As regards the construction to be 
placed on Sec. 9 (e) of the Presidency 
Towns- Insolvency Act, what the court 
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has to concern itself with is, on the 
date of the presentation of the’ insolven- 
cy petition, whether the attachment was 
subsisting for a-period of not less than 
21 days in execution of a decree of any 


‘ court for payment of money. In the case 


on hand, the attachment was effected on 
14-2-1978 in execution of the decree in 
O. S. No. 23 of 1977 for the recovery of 
a sum of Rs. 9,500/- as decreed) It was 
for this purpose E. P. No. 366 of 1978 
came to be filed. Therefore, in every 
respect, Section 9 (e) of the Presidency 
Towns Insolvency Act has been fully 
satisfied. Under these circumstances, 
the question of liberal or strict intet- 
pretation and of any construction to be 
made in favour of the debtor do not 
arise. From this point of view, both the 
decisions cited, viz, Ghulam Hussein 
Khatau v. Shahban Mohib, AIR 1938 
Sind 220 and In re Louis Thomas Pinto, 
AIR 1941 Sind 193, can easily be dis- 
tinguished, the former finding out the 
meaning of the decree of any court viz, 
whether it could. be extended to an 
award, the latter dealing with the at- 
tachment of a deposit made under the 
Excise Act with the Collector, 

9. The learned Official Assignee ‘sub- 
mits that merely because the petition- 
ing creditor (first respondent) has been 
paid in full, it is not open to this court 


. to annul since as laid down in the Off- 


cial Assignee of Madras v. The Trustees 
of the Port Trust, Madras, ILR (1937) 
Mad 178: (AIR 1936 Mad 789), even 
Crown’s ‘debts are provable in insolven- 
cy. The evidence discloses in this casé 
that there are arrears of sales tax to 
the tune of rupees one lakh though the ` 
precise amount cannot be stated in the 
absence of proper records. ` Till those 
claims are satisfied, the question of an- 
nulment does not arise. 


- 10. Then again, it is submitted what 
is relevant for the purpose of adjudica- 
tion is, as per the terms of Section 9 
(e) of the Presidency Towns Insolvency 
Act, the subsistence of an attachment 
for a period of not less than 21 days in 
execution of any decree for the pay- 
ment of money before the presentation . 
of the petition for insolvency. That is 
fully satisfied in this case. Under these 
circumstances, it is not correct to state, 


‘the appeal is merely a continuation of 


the original insolvency proceedings and 
the court could have regard to the sub- 
sequent events and annul the applica~ 
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ton and relieve the appellant of the 
rigours of insolvency or the social 
stigma. i 

11. We have given our utmost con- 
sideration to the above submissions. In 
the instant case, firstly we have to con- 
sider the scope of Section 28 of the Re- 
venue ‘Recovery Act. That section reads 
as under — - 


"98. It shall be lawful for the Col- 


lector, when attaching the land of a de- 
faulter, or at any time during such at- 
tachment, to assume the management of 
“the property attached. In such case he 
shall appoint an agent with a proper 


establishment of officers to manage the: 


property, and shall give the agent certi- 
ficate of appointment with written in- 
structions under. his seal and signature, 
and the expenses of management shall 


be defrayed out of the income of the. 
provided always, that where . 


property, j 
the property may be too inconsiderable 
to admit of its being charged with the 
salary of an agent, shall be committed 
to the care of such Revenue Officer as 
the Collector may select, who shall be 


subject to all the provisions herein con- ` 


„tained in reference to agents.” 


A careful reading of this section clearly 
discloses that there is no divestiture of 
{title from the debtor (appellant herein) 
in favour of the Government. On the 
contrary, it is for the specific purpose 


of managing and preserving the proper- 
ty for the ultimate realisation of the. 


arrears of land revenue. 


12. In this case, no doubt, the ar- 
rears are those falling under the Tamil 
Nadu General Sales Tax Act. Section 26 
of the Tamil Nadu General Sales Tax 
Act provides for a mode of recovery of 
any money due under the Act, which 
would obviously include tax as well 


Sub-sec. (6) of Section 20. of the Tamil .. 


- Nadu General Sales Tax Act is -impor- 
tant for our consideration. That reads: 


“Any amount which a person is re- 
quired to pay to the assessing authority 
or for which he is personally liable to 
the assessing authority under this sec- 
tion shall, if it remains unpaid, be a 
charge on the properties’ of the said 
person and may: be recovered as if it 
were an arrear of land revenue.” 


It uses the words ‘as if’, which will ob- 
> viously be a deeming provision, Once 
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it is deemed to be an arrear of land 
revenue, all provisions of the Revenue 
Recovery Act would get attracted. It 1s 
not open-to boggle when it comes to the 
inevitable consequences of the said state 


`of affairs, f 


"13. Now, we will refer to the elo- 
quent dictum of Lord Asquith of Bishop- 
stone in East End Dwellings Co. Ltd. v. 
Finsbury Borough Council, 1952. AC 109. 
At p. 132, it was observed — 


“If you ‘are bidden to treat an imag- 


inary state of affairs as real, you must 


surely, unless prohibited from doing so, 
also imagine as real the consequences- 
and incidents which, -if the putative’ 
state of affairs had in fact existed, must 
inevitably have flowed from or accom- 
panied it. One of those in this case is 
emancipation from the 1939 level of 
rents, The statute says that you must 
imagine a certain state of affairs, it, does 
not say that having done so, you must 
cause or permit your’ imagination to 
boggle when it comes to the inevitable > 
corollaries of that state of affairs.” 


It may also be stated that this dictum 
met with approval in the hands of the 
seen from M. K. 
Venkatachalam I. T., O. v. Bombay Dye- 
ing and Mfg. Co. Ltd., AIR 1958 SC 875 - 


_at p. 878. Therefore, “by virtue of these 


provisions, the assumption of manage- 
ment came to be effected.. But, that does 
not mean there is any divestiture of 
title. We have no -hesitation in uphold- 
ing the finding of our learned brother, 
Padmanabhan, J. in this regard. 3 


14, The next point for our. considera- 
tion is, when the only debt having been’ 
paid, whether it would be open to us 
to relieve the appellant of the rigours 
of insolvency law and the social stigma. 


Re Bhimji Nanji & Co, (1969) 71 
Bom LR 638, states that the debt, 
on the basis ‘of which. a peti- 


tion for adjudication is presented by 
the -creditor under.the Presidency Towns 
Insolvency Act 1908, must be subsisting — 
not only at the date of the presentation | 
of the petition but also at the date of 
its hearing as well as at the date when 
the adjudication order is proposed to be 
passed. In dealing with this aspect of 


the matter at page 641, it is stated — 


“In my view, the principle that the 
Limitation Act ceases to apply upon the 
commencement of the insolvency will 
come into play only after an adjudica- 
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tion order is properly made, for the 
legal fiction that the adjudication ‘relates 
back to the act of-insolvency arises only 
upon the passing of the adjudication 
order and the said principle is as to 
whether an adjudication order itself 
should be made or not when the debt 
on the basis of which the petition is 
: presented has become time-barred on 
the date of the hearing of the petition. 


The ruling in Byramji Talati v. Official’ 


Assignee, Bombay, (1936) 38 Bom LR 

1: (ATR 1936 Bom 130) is applicable 
only to a case where after the passing 
of an adjudication order ‘proceedings 
for administration and distribution of the 
insolvent’s property are pending, and in 
such proceedings the question arises 
whether a creditor can prove his debt 
- which had become barred at the date of 
the adjudication order but had not be- 
come barred when the act of insolven- 
cy had been committed and the deci- 


sion says, he would be entitled to prove: 


such debt in those proceedings. That 
decision is no authority for the propo- 
sition that the debt need not be a sub- 
sisting debt at the time of the hearing 


of the creditor’s petition for an adjudi-. 


cation order.” 


The Madras High Court decision relied 
on by Mr. Shah undoubtedly supports 

his contention; however, it may be 
‘ pointed out that that was a case under 
the Provincial Insolvency Act and rely- 
ing upon the provisions of Section 9 of 
. the Provincial Insolvency Act the Mad- 
ras High Court took the view that once 
a creditor had fulfilled three conditions 
set out in Section 9 at the time when 
he filed the insolvency petition, 
was no question of further fact being 
proved by the creditor that this debt 
was subsisting at the hearing of the 
petition. It would be pertinent to note 
the difference between the phraseology 
used in Section 24 (1) of the Provincial 
Insolvency . Act and the phraseology 
used in Section 13 (2) ofthe Presidency 
Towns. Insolvency Act, Both the provi- 
sions state what facts are required to 


be proved before the court at the hear-. 


ing of the petition: but whereas under 
Section 13 (2) of the Presidency Towns 
Insolvency Act, the court requires proof 
of ‘the debt of the petitioning creditor’, 
under Section 24 (1) of the Provincial 
“Insolvency Act, the court requirés proof 
‘of the matter ‘that the credtior is en- 
titled to present the petition.” In view 
‘of these provisions, namely, Sections 9- 
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and 24 {1), the.Madras High Court has 
taken the view that the debt must be 
subsisting at the date of the presenta- 
tion of the petition. Section 13 (2) of 
the Presidency Towns Insolvency Act, 
with which I am concerned requires 
proof of the debt at the hearing of the 
petition which must mean proof of a 
subsisting debt — subsisting at the date 
of hearing as also up to the time of 
the passing of the adjudication order. 
I must, however, point out that in the 
Madras decision it has been observed 
that even if the creditor satisfied all 
three requirements of Section 9, it is 
within the discretion of the court act- 
ing under Section 25 of the Provincial © 
Insolvency Act, whether to pass the ad- 
judication order or not; in other words, 
if for any sufficient reasons the court 
feels that the debtor should not be ad- 
judicated insolvent, the court has the 


‘power to refuse the relief sought by the 


creditor.” 


This ruling, in our considered view, 
does not advance the case of the appel- 
lant so as to enable us to hold that 
merely because the petitioning creditor 
had been paid in full, the former could 
be relieved of the ‘stigma’ of insolven- 
cy. On the contrary, it is well settled 
that an adjudication is an order in rem. 
On adjudication, the entire estate comes 
to vest in the Official Assignee, who re- 
presents the body of creditors, It is not 
denied before us that the appellant is 
in arrears of sales tax. It does not mat- 
ter what the quantum is for the pur- 
pose of our discussion. So long as he is 
in arrears and as rightly contended by 
the learned Official Assignee, the 
Crown’s debts are also provable in ïn- 
solvency as has been held in the Offi- 
cial Assignee, Madras v. Trustees of the 
Port Trust, Madras, ILR (1937) Mad 178: 
(ATR 1936 Mad 789), we do not annul 
the order of adjudication. taking note of 
the subsequent events. We are concerned 
with the position as it existed on the 
date of the presentation of the petition 
and on. the date of the hearing of that 
petition as well as on the date of the 
adjudication which is now the subject 
matter of appeal. 

15. Lastly, as regards the construc- 
tion of Section 9 (e) of the Presidency 
Towns Insolvency Act, that sub-section 
says as follows— 

“9 (e). If. any of his property has been 
sold or attached for a period of not less 
than twenty one days in execution of: 


4 
D 
A 
4 
l 
` 


` 


" with the 
` order of adjudication and i 
en 
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the decree of any court for the payment 
of money.” . Se 


16. The attachment. i this case took 
place on 14-2-1978; The order of attach- 
ment was-ifi E., P. No. 366 of 1978 in 
O.-S. No. .23 of 1977. The decree in O. S. 
No. 23 of 1977 is for the recovery of a 
sum of Rs, 9,500/-. Therefore, every as- 
pect of Section 9 (e) of the Presidency 
Towns Insolvency Act extracted above 
is fully satisfied. The question of con- 
struing Section 9 (e) of the Presidency 


Towns Insolvency Act strictly and that - 


does not 
we are not 


too in favour of the debtor, 
arise here at all. In fact, 


called upon to place any. interpretation.. 
We merely go ‘by’ 


on this sub-section. 
the strict letter of law, viz., the re- 
quirements of Section 9 (e) of the Presi- 
dency Towns Insolvency Act, which as 
we observed above, are fully satisfied in 
this case, 


, 17. Ghulam Hussein Khatau v. Shah- 
ban Mobib, AIR 1938 Sind 220, was a 
case in which the question arose in re- 
lation to the construction of the words 


‘in execution of the decree of any court © 


for the payment of money’, whether they 
would include an award as well. The 
learned Judge (Lobo, J.) held that it 
was not open to the court to rewrite 
the section. It means only a decree and 
not an award, The situation here is en- 
tirely different and -we are not, as seen 
above, called upon to determine the 
scope of the decree since the decree 
here is that of the court and that too 
for the payment of money, Equally, we 
should hold that the decision in In re 
Louis Thomas Pinto, AIR 1941 Sind 193 
will have no application to the facts of 
this case, because there the question 
arose whether the deposit made under 
the Excise Act with the Collector was 
attachable, The court held in favour of 
the debtor that it was not attachable 
and even if there was a declaration as 
such, it would not fall strictly within 
the terms of Section 9 (e) of the Presi- 
dency Towns Insolvency Act, viz, at 
tachment in execution of a decree for 
the payment of money. Therefore, nej- 
ther of these cases advances the argu- 
ments of Mr. P, Venkataswami, learned 

counsel for the appellant. 
18. For all these reasons, we agrees 
learned Judge,. uphold the 
dismiss the 
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-appeal as well as C. M. P. 1775 of 1981. 
- There will be no order as to costs. 
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Appeal dismissed, 
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N. Krishna Rao Applicant v, Indian 
Oil Corporation Ltd., Respondent 


Application No, 3641, ‘of 1980, D/- 26- 
6-1981. 


Arbitration Act (10 of 1940), 8 .9 (b) 
— Appointment of arbitrator — Clause 
in agreement entitling a party to ap- 
point its own employee as arbitrator — 
Applicant’ agreeing with such appoint- 
ment — Party entitled to appoint arbi- 
trator appointing its officer as arbi- 
trator — Applicant, held, estopped from 
applymg under S. 9 (b) for appointment 
of another arbitrator. (Evidence Act 
(1872), Section 115). (Para 3) 


S. M. Amjad Nainar, for Applicant; 
T. N. Vallinayagam, for Respondent. 

ORDER :— A party to the arbitration 
has laid this application as against the 
other party for appointment of an arbi- 
trator in terms of clause No, 37 of the 
agency agreement dated 8-3-1973 on 
the ground that by the appointment of 
the arbitrator by the respondent, justice 
will not be done to the applicant. It is 
also alleged that originally, the respon- 
dent appointed- one Sri V. T. Ramadoss 
as the arbitrator, but then on his trans- 
fer, one S. P. Adarkar, Deputy L. P. G. 
Manager, L O. C. ‘Bombay had been ap- 
pointed instead as arbitrator. Accord- 
ing to the applicant, the manner in 
which the respondent’s men took pos- 
session of cylinders, will reveal that the 
respondent and naturally its employees 
are prejudiced against the applicant. 

2. This application is stoutly opposed 
on the ground that the applicant’ agreed 
to the terms -contained in the agency 
agreement dated 8-3-1978, that Cl. 37 
enabled the respondent to appoint its 
own arbitrator and that the allegation. 
of prejudice is not well founded, 


3. It is nowhere - complained in the 
affidavit that clause 37 which enables 
the respondent to appoint its own officer 
as an arbitrator, is iMegal. It means 
that such a clause is binding on the re- 
spondent as well. Having agreed to such 
an appointment of its own officer by the 


HY/HY/D530/81/VCD 


” 368 Mad, 


respondent as arbitrator, should ‘there 
be any difference between the .contract- 
ing parties, it is not now open to the 
applicant to pray for appointment of 
arbitrator by resorting to Section 9 (b) 
of the Arbitration Act. Section 9 (b) 
of the Arbitration Act provides that if 
one party fails to appoint an arbitrator, 
either originally or by way of substitu- 
tion as aforesaid, for fifteen clear days 
after the service by the other party of 
a notice in writing-to make the appoint- 
ment, such other party having appoint- 
_ èd his arbitrator before giving the notice, 
the party who has appointed an arbitra- 
‘tor may appoint that arbitrator to 


act as sole arbitrator in the reference, 


and his award shall be binding on both 
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parties as if he had bsan ee by 
consent. Here, the only party who. is 
entitléd-. to. appoint arbitrator, has ex- 
ercised its optiona and appointed the ar- 
bitrator. 


There is ħo~discretion vested] . 


in the applicant but to accept such ap-| ; 


pointment by virtue of clause 37. So 


long as the arbitrator has been appoint-| 


ed, there is no vacancy so that the 
Court would appoint one. ; 


4. The result is, application is not 
only unsustainable, but is also devoid 
of merits. Therefore, 


‘without costs. 


Application dismissed, 





END 


+ AFPS 


it is dismissed ~ 


